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PREFACE  TO  THE  SIXTH  EDITION. 


In  preparing  the  present  Edition  for  the  Press,  the 
Editors,  while  omitting  nothing  which  they  considered 
to  be  of  practical  utility,  have  eliminated  everything 
calculated  unnecessarily  to  swell  the  bulk  and  cost  of 
the  Volume.  The  last  Edition,  which  was  brought  out 
under  circumstances  of  exceptional  pressure,  has  been 
thoroughly  revised,  and  the  greater  part  of  it  has 
been  entirely  re- written ;  every  case,  within  the  scope 
of  the  work,  has  been  carefully  noted  up  down  to  the 
date  of  publication ;  and  in  a  word,  no  effort  has  been 
spared  to  retain  for  the  present  Volume  the  popularity 
which  its  predecessors  have  now  for  more  than  a  quarter 
of  a  century  enjoyed. 

G.  O.  M. 
E.  A.  W. 

February,  1886. 


TABLE  OF  CONTENTS. 


PAGE 

Solicitors  Act,  1843  .          .          .          .  .          .           .      .      1 

SoLiorroEs  Act,  1860        .          .          .           ,  .          .          .16 

Attokihsys  and  Solicitors  Act,  1870          .  .           .           .      .    19 

Lands  Clauses  Consolidation  Act,  1845          .  .           .           .24 

Parllambntary  Deposits  Act,  1846           .  .           .           .      .    49 

Trustee  Belief  Act,  1847           .           .           .  .           .           .50 

Trustee  Belief  Act,  1849               .           .  .           .           .      .    60 

Trustee  Act,  1850           .           .           .          .  .          .           .61 

Trustee  Extension  Act,  1852                    .  .           .          .      .    90 

Charitable  Trusts  Act,  1853     .          .           .  .          .          .94 

Infants'  Settlement  Act    .          .           .  .          .          .      .    96 

Custody  of  Infants  Act,  1873    .          .           .  .          .          .97 

Lord  St.  Leonards'  (Property  and  Trustees)  Act,  1859  .      .    99 

LawofPropertyFurther  Amendment  Act,  1860  .          .          .104 

Vendor  and  Pxtrohaser  Act,  1874  .          .  •          •          .      .  106 

CONYEYANCING  AND  LaW  OF  PROPERTY  ACT,  1881  .               .               .109 

conveyanoino  aot,  1882       .          .          .  .          .          .     .  127 

BulesxtnderConyeyancino  Acts,  1881,1882  .  .           .          .131 

Settled  Land  Act,  1882       .          .           .  .          .          .      .  139 

Settled  Land  Act  Bules,  1882     .       .          .  .           .          .157 

Settled  Land  Act,  1884                  .  .          .          .      .  165 

Railway  Companies  Act,  1867    .                     .  .          .167 

•JXTDOMENT  ACT,  1864  .               .               .               .  .               .               .        .   177 

Partition  Act,  1868         .           .           .           .  .           .           .179 

Partition  Act,  1876  .           .           .          .  .          .          .      .  184 

Debtors  Act,  1869           .          .          .          .  •          •          .187 

Married  Women's  Property  Act,  1882      .  .           .          .      .  192 

Petition  of  Bioht  Act,  1860      .           .          .  .          .          .201 

Chancery  Funds  Act,  1872 203 

Chancery  Funds  Amended  Orders,  1874         .  .          .           .211 

Judioatubb  (Funds,  &c.)  Act,  1883  .          .  .          .          .     .  213 


Tiii  TABLE  OF  CONTENTS. 

PAGE 

Supreme  Couet  Funds  Rules,  1884      .  .  .  .  .215 

I.  Operation  of  Rules  and  Interpretation  of  Terms  .  .       .215 

1.  Commencement  of  Rules  and  short  title        .,  .  .215 

2.  Repeal  of  existing  Rules .  .  .  .  .      .  215 

3.  Interpretation  of  terms  .  .  .  ■  .215 

H.  Preparation  of  Orders  in  the  Chancery  Division  and  in  Lunacy  to  he 

acted  on  by  the  Paymaster,  and  particulars  relating  thereto    ,  217 

4.  Application  of  Rules  5  to  27  inclusive  .  .  .217 

5.  Order  for  funds  to  bo  brought  into  Court  to  have  a  Lodg- 

ment Schedule  .  .  .  .  .      .  217 

6.  Order  for  funds  to  be  paid  out,  &c.  to  have  a  Payment 

Schedule     .......  217 

7.  When  a  separate  account  is  opened        .  .  .      .  218 

8.  When  both  a  Lodgment  and  Payment  Schedule  to  be 

•  annexed      .......  218 

9.  Separate  Schedule  for  each  ledger  credit  .  .       .218 

10.  Instructions    to   Paymaster    to   bo    solely  contained    in 

Schedules    .  .  .  .  .  .  .218 

11.  Schedule  to  state  when  sums  are  to  be  ascertained  by  cer- 

tificate, &c.       .  .  .  .  .  .      .  219 

12.  Certificate  for  payment  of  taxed  costs      '     .  .  .219 

13.  Interest  how  ascertained  .  .  .  .       .  219 

14.  When  the  day  to*  which  interest  is  payable  cannot  be  ascer- 

tained        .  .  .  .  .       «    .  .  219 

15.  When  interest  certified  by  a  Chief  Clerk,  &c.     •  .      .  219 

16.  When  interest  to  be  ascertained  by  aflGldavit  .  .  220 

17.  Deduction  of  income  tax  from  interest  .  .  .      .  220 

18.  Documents  on  which  any  dealings  by  the  Paymaster  are 

made  contingent  to  be  described  ....  220 

19.  Periodical  payments        .  .  .  .  .       .  220 

20.  Legacy  and  succession  duty  .....  220 

21.  Payment,  transfer,  or  delivery  to  trustees,  &c.  .  .       .221 

22.  Draft  Schedule  to  be  prepared  by  party  having  conduct  of 

proceedings  ......  221 

23.  Orders  how  drawn  up  and  entered  .  .  .      .  221 

24.  Authentication  and  record  of  Orders,  and  copy  of  Schedules 

for  Paymaster        .  .  .  .  ,  .221 

25.  Paymaster  to  act  on  copy  of  Schedules  .  .  .      .  222 

26.  Additional  copies  of  printed  Orders  ....  222 

27.  Amendment  of  accidental  errors  in  printed  Orders  .  .  222 

rV.  Lodgment  of  Funds  in  Court  .....  222 

29.  All  funds  lodged  in  Court  to  be  placed  to  the  acoount  of 

the  Paymaster .  .  .  .  .  .      .  222 

30.  Manner  of  lodgment  of  funds  in  Chancery  Division,  and 

particulars  to  be  stated  in  request.    Lodgment  in  Court 
m  actions  for  debt  or  damages      ....  223 

31.  Conditional  lodgment  of  money  at  the  Bank  in  urgent  cases  223 

33.  Lodgments  under  Orders  XXII.  and  XXXI.  of  the  Rules 
of  the  Supreme  Court,  1883,  to  be  distinguished  in  Pay 
Office  books  ......  224 

35.  Requests  and  directions  may  be  sent  by  post     .  .      .  224 


TABLE  OF  CONTENTS.  ix 

« 

SuPEBME  CouBT  Fuims  BULES,  lSS4—conti7iued. 
IV.  Lodgment  of  Funds  in  Court — continued.  page 

36.  Persons  may  bring   funds   into  Court  in  the  Chancery 

Division,  though  time  limited  by  Order  has  expired        .  224 

37.  Upon  receipt  or  transfer  of  funds,  direction  to  bo  returned 

taPaymaster    .  .  .  .  .  .      .  224 

38.  Certificate  of  lodgment  to  be  filed     ....  225 

39.  When  money  is  lodged  under  Act  8  Yict.  c.  18,  s.  69,  dis- 

ability to  be  stated       .  .  .  .  .      .  225 

40.  Money  lodged  under  the  Copyhold  Acts  to  be  specially 

described    .......  225 

41.  Lodgments  under  theTrusteeBeliefAct(]0&  11  Yict.  c.  96)  225 

42.  Credit  to  which  proceeds  of  securities  and  dividends  arejko 

be  placed    .......  226 

VI.  Payment,  Delivery,  and  Transfer  of  Funds  out  of  Court,  and  other 

dealings  with  Funds      .  .  .  .  .      .  226 

44.  Payment  out  of  Court  of  money  lodged  in  actions  for  debts 

and  damages  ......  226 

45.  In  other  cases  funds  to  be  dealt  with  only  in  pursuance  of 

an  Order  .  .  .  .  .  .      .  227 

46.  A  copy  of  every  Payment  Schedule  or  Order  dealing  with 

funds  in  Court  to  be  left  at  Pay  Office     .  .  .227 

47.  Paymaster  to  prepare  directions  giving  effect  to  Orders  upon 

receipt  of  the  necessary  authority  and  information    .      .  228 

48.  Payments  may  be  made  by  post        ....  228 

49.  Paymaster's  directions  to  be  sufficient  authority  to  the  Bank 

f       or  other  Company        .  .  .  .  .      .  228 

50.  Discharge  to  Paymaster        .....  228 

52.  Payments  to  official  persons  to  be  made  by  transfer       .      .  229 

53.  Parents  for  securities  purchased ;  and  transfers  of  securi- 

ties sold      .......  229 

54.  Accounts  to  which  investments,  sales,  &c.,  are  to  be  credited  229 

55.  Application  of  dividends  accruing  on  securities  transferred  229 

56.  When  such  dividends  have  been  invested  .  .      .  230 

57.  When  dividends  otherwise  applicable  have  been  invested    .  230 

58.  Dividends  on  residue        .  .  .  .  .      .  230 

59.  Application  of  money  or  dividends  placed  on  deposit  after 

date  of  Order  dealing  therewith    ....  230 

60.  Application  of  interest  on  money  placed  on  deposit  after 

date  of  Order  directing  its  investment  .  .      .  230 

61.  Funds  ordered  to  be  paid  or  transferred  to  women  who 

afterwards  marry  ......  230 

62.  Payments,  &c.  to  representatives  of  deceased  persons    .      .231 

63.  Payments,  &c.  to  partners     .....  231 

64.  Payments,  &c.  to  surviving  representatives        .  .  231 

65.  Within  what  time  probate  or  letters  of  administration  must 

have  been  granted  .....  232 

66.  Payment  of  legacy  or  succession  duty    .  .  .      .  232 

67.  Carrying  over  fees  on  proceedings  and  taxation       .  .  232 

68.  Deduction  of  income  tax  on  payments  of  or  out  of  dividends  232 

Vn.  Invettments    ........  233 

69.  Investment  of  accruing  dividends  under  an  Order  .  233 

70.  Purchase  of  Exchequer  bills  or  bonds  .  .  .  233 


X  T^VBLE  OF  CONTENTS. 

SupuEiTE  Court  Fuxbs  Rules,  ISS-i— continued, 
VII.  Investments — continued.  page 

71.  Bank  to  renew  Exchequer  bills,  and  to  receive  principal  and 

interest  of  secuiities  when  paid  off      .  .  .      .  233 

72.  Limit  of  amount  to  be  invested  ....  234 

73.  Investment  of  money  lodged  under  3G  Geo.  III.  c.  52. 

(Infant  legatees.)  .  .  .  .  .      .  234 

74.  Investment  of  money  lodged  under  the  Trustee  Relief  Act .  234 

75.  Investing  stayed  or  discontinued  on  request      .  .      .  235 

VIU.  Money  on  Deposit^  and  Interest  thereon  ....  235 

76.  Money  to  be  placed  on  deposit     .  ...  .      .  235 

77.  Money  not  to  be  placed  on  deposit  in  certain  cases  .  .  235 

78.  "When  money  shall  bo  withdrawn  from  deposit  .  .      .  236 

79.  Time  for  placing  money  on  deposit    ....  236 

80.  Xs  to  placing  on  deposit  cash  arising  from  conversion  of 

Government  securities  .  .  .  ,      .  236 

81.  No  interest  computed  on  a  fraction  of  1/.      .  .  .236 

82.  For  what  i)eriods  interest  is  to  be  computed       .  .      .  236 

83.  When  interest  is  to  be  credited  ....  237 

84.  Mode  of  calculating  interest  in  certain  cases  on  parts  of 

money  withdrawn  ......  237 

85.  Placing  of  interest  on  deposit      .  .  .  .      .  237 

IX.  Exchange  or  Conversion  of  Government  SecurititSy  and  Transadions 

with  the  National  Debt  Commissioners        .  .  ,  237 

86.  Exchanges  of  securities  in  lieu  of  actual  purchases  and  sales  237 

X.  Calcvlation  of  Residues,  Evidence  of  Life,  etc.  .  .  ,  238 

94.  Calculations  of  residues  to  be  made  in  Pay  Office  .      .  238 

95.  Evidence  of  life,  &c.  ......  238 

96.  Affidavits  in  other  cases  .  .  .  .  .      .  238 

XI.  Copies  of  Orders  and  other  Documents  for  Audit  Offiot         .  .  238 

97.  Office  copy  of  schedules,  &c.  to  be  sent  to  Audit  Office  .      .  238 

98.  Office  copies  of  certificates  and  other  documents  to  be  sent .  238 

XII.  Miscellaneous       .  .  .  .  .  .  .      .  239 

99.  Paymaster  to  give  certificates  of  funds  in  Court     .  .  239 

100.  Paymaster  may  issue  transcripts  of  accounts  and  furnish 

other  information         .  .  .  .  •      .  239 

101.  list  of  dormant  funds,  &c.  to  be  made  triennially  and 

published    .......  239 

102.  Transfer  of  small  balances  to  a  special  account  .      .  240 

103.  Titles  of  accounts  not  to  exceed  36  words   .  .  .  240 

104.  Outstanding  cheques  of  late  Accountant-General        .      .  240 

105.  Index  of  documents  filed     .....  240 

106.  Names  and  addresses  of  suitors .  .  .  .      .  241 

107.  Paymaster's  directions  to  be  issued  and  signed  as  Treasury 

may  prescribe         ......  241 

108.  Identification  of  persons  to  be  paid        .  .  .      .  241 

109.  When  stocks  or  shares  of  companies  or  other  securities  are 

converted    .......  241 

110.  When  allotments  of  new  stock  are  made  by  companies      .  241 
HI.  Rules  not  to  apply  to  District  Registries     .  .  .241 


TABLE  OF  CONTENTS.  xi 

Supreme  Couet  Fuitos  Bules,  1884— con<»nuaJ. 

Appendix  No,  1.  PAGE 

Form  of  Lodgment  Schedule  referred  to  in  Bule  5,  and  Bpocimen 

Lodgment  Schedules    .  .  .  .  .    ' .  242 

Appendix  No.  2. 

Form  of  Payment  Schedule  referred  to  in  Bule  6,  and  specimen 

Payment  Schedules  .....  243 

Appendix  No,  3. 

Form  of  combined  Lodgment  and  Payment  Schedule  referred 

to  in  Bule  8      .  .  .  .  .  .      .  244 

Appendix  No,  5. 

Form  of  Bequest  for  Lodgment  of  Money  in  Chancery  Division 

referred  to  in  Bule  30         ....  .  245 

Appendix  No,  6. 

Form  of  Bequest  for  Lodgment  or  Transfer  of  Securities  in 

Chancery  Division  referred  to  in  Bule  30       .  .      .  245 

Appendix  No,  7. 

Form  of  Bequest  for  Lodgment  in  Chancery  Division,  in  an 

action  for  debt  or  damages,  referred  to  in  Bule  30  •  246 

Appendix  No,  11  {A), 

Form  of  Bequest  for  Payment  of  Money  lodged  '*in  satis- 
faction," referred  to  in  Bule  44  (A)     .  .  .      .  247 

Appendix  No,  11  {B), 

Form  of  Bequest  for  Payment  of  Money  lodged  '*  against  claim'' 

referred  to  in  Bule  44  (B)  .  .  .  .  .  247 

Appendix  No.  12. 

Form  of  Bequest  for  a  remittance  by  Post  of  Money  payable 

under  an  Order  of  the  Court  referred  to  in  Bule  48  .      .  248 


JUDIGATUBE  ACT,  1873       .               .  .               .               .               .               .248 

JuDioATUBE  Act,  1875           .           .  .           .           .     .    277 

Appellate  JuEisDicrriON  Act,  1876  .....    286 

Judicature  Act,  1877          ...  .           .           .          .     .    290 

Judicature  (Opficees)  Act,  1879  .          .          .          .          .291 

Judicature  Act,  1881          .          .  .          .          .          .     .    296 

Judicature  Act,  1884     .......    301 


BULES  OF  THE  SUPBEME  COTJBT,  1883  and  1884    .  .      .    305 

Order  I. — ^Form  and  Commencement  of  Action.    Bules  1  to  2     305 — 306 

n. — Writ  of  Summons.     Bules  1  to  8      . 

TTT. — ^Indorsement  of  Claim.     Biiles  1  to  8     . 

rV. — ^Indorsement  of  Address.    Bules  1  to  4 

V. — Issue  of  Writs  of  Summons.     1.  Place  of  Issue 
Bules  1  to  4   .        . 

2.  Assigimient  of  causes.    Bules  5  to  9     . 

3.  Generally.    Bules  10  to  14  . 
VI.— Concurrent  Writs.    Bules  1  to  2      . 

VII. — 1.  Disclosure  by  Solicitors,  &c.    Bules  1  to  2    . 
2.  Change  of  Solicitors.     Bule  3    . 


306—307 
307—309 
309—311 

311 
311—313 
313—314 

314 
314—315 

315 


xn 


TABLE  OF  CONTENTS. 


RULES  OP  THE  SUPREME  COURT,  1883  and  ISS-k-^cotUinued. 

PAGE 

Ord.  VIII.— Renewal  of  Writ.     Rules  1  to  3  .  .  .      .     315—316 

IX. — Service  of  Writ.     1 .  Mode.     Rules  1  to  2    . 

2.  Particular  Defendants.     Rules  3  to  5 

3.  Partners,  &c.     Rules  6  to  8. 

4.  Particular  Actions.     Rule  9 
6.  Generally.     Rule  15       . 

X. — Substituted  Service.     Rule  1 
XL — Service  out  of  Jurisdiction.     Rules  1  to  7     . 
XII. — ^Appearanco.     Rules  1  to  30 
XIIL — Default  of  Appearance.     Rules  1  to  14 
XIV. — Summary  Judgment.     Rules  1  to  6  . 
.  XV. — Application  for  Account.     Rules  1  to  2  . 
XVI. — Parties.     1.  Generally.     Rules  1  to  13 

2.  Partners.     Rules  14  to  15    . 

3.  Persons  under  Disability'.     Rules  16  to  21 

4.  Paupers.     Rules  22  to  31 

5.  Administrations,  &c.     Rules  32  to  47    . 

6.  Third  Parties.     Rules  48  to  55 
XVII. — Change  of  Parties  by  Death.     Rules  1  to  10 

XVIII. — Joinder  of  Causes  of  Action.     Rules  1  to  9 
XIX. — Pleading  Generally.     Rules  1  to  27 
XX. — Statement  of  Claim.     Rules  1  to  8 
XXI. — Defence  and  Counterclaim.     Rules  1  to  21  . 
XXII. — Payment  into  Court.     Rules  1  to  18 
XXin.— Reply.     Rules  1  to  6 

XXIV. — Matters  arising  pending  the  Action.     Rules  1  to  3 
XXV. — Proceedings  in  lieu  of  Demurrer.     Rules  1  to  5 
XXVI. — Discontinuance.     Rules  1  to  4    . 
XXVII.—Default  of  Pleading.     Rules  1  to  15 
XXVIII.— Amendment.    Rules  1  to  13 

XXX. — Summons  for  Directions.     Rules  1  to  3 
XXXI.— Discovery.    Rules  1  to  28 
XXXII. — ^Admissions.     Rules  1  to  9    . 
XXXin. — ^Issues,  Inquiries,  and  Accounts.     Rules  1  to  9 
XXXIV.— 1.  Special  Case.    Rules  1  to  8 

2.  Issues  of  Fact.     Rules  9  to  12 
XXXV. — ^District  Registries.    Rules  1  to  24    . 

XXXVL— Trial.     1.  Place.    Rules  1  to  la. 

2.  Mode  of  Trial.    Rules  3  to  10    . 

3.  Notice  and  Entry.    Rules  11  to  21 .  « 

4.  Entry  in  District  Registries.    Rules  22a  to  28 . 

5.  London  and  Middlesex.    Rule  29   . 

6.  Papers.    Rule  30  .  .  . 

7.  Proceedings.    Rules  31  to  42 

8.  Assessors,  &c.    Rules  43  to  55  . 

9.  Writ  of  Inquiry.    Rules  66  to  68    . 

XXXVII.— Evidence.     1.  Generally.    Rules  1  to  4 

2.  Examination  of  Witnesses.    Rules  5  to  25 

3.  Subpoena.    Rules  26  to  34 

4.  Perpetuating  Testimony.     Rules  35  to  38 

5.  Examiners  of  the  Court.    Rules  39  to  50 


316 
317—318 
318—319 
319 
319 
320 
320—322 
322—326 
326—330 
330—332 
332 
333—337 
337—338 
338—340 
340—341 
342—347 
347—350 
350—353 
353—354 
354—360 
361—362 
362—365 
365—368 
369—370 
370—371 
371—372 
373—374 
374—377 
377—381 
381 
381—394 
394—396 
397—400 
400—403 
405—406 
406—410 

410—411 
411—413 
413—415 
415—416 
417 
417 
417—419 
419—421 
421—422 

422—423 
423—428 
428—429 
429—430 
430—432 


TABLE  OF  CONTENTS. 


••• 
xiu 


EXILES  OF 
Ord. 

xxxvni.- 


XXXIX.. 

XL.- 
XLl. 
XLU.. 

XLHI.- 

XLIV.- 

XLV.- 

XLVI.- 

XLVn.- 

XLVin.- 

XLIX.- 

L.-; 


THE  SUPREME  COURT,  1883  A^b  ISS^—cotdinued, 

PAGE 

-Affidavits.     1.  Affidavits.     Rules  1  to  19  .      .    433—438 

2.  Chambers.     Rules  20  to  24 

3.  Trial.    Rules  25  to  30  .  .  .      . 
-Motion  for  New  Trial.    Rules  1  to  8 
-Motion  for  Judgment.    Rules  1  to  10    .            .      . 
-Entry  of  Judgment.    Rules  1  to  10 . 
-Execution.    Rules  1  to  31           .            .            .      . 

2.  Discover}''  in  aid.     Rules  32  to  34 

-Write  of  Fi.  Fa.,  &c.    Rules  1  to  7  .      . 

-Attachments.    Rules  1  to  2  . 

-Attachment  of  Debts.     Rules  1  to  9       .  .      . 

-Charging  Stock.    Rules  1  to  13 

■Writ  of  Possession.    Rules  1  to  3  .      . 

■Writ  of  Delivery.    Rules  1  to  2 

-Transfers,  &c.    Rules  1  to  8       .  .  .      . 

Interlocutory   Orders.      1.    Literlocutory   Orders. 
Rules  1  to  Ida  .  ... 

2.  Receivers.    Rules  16  to  22  . 

3.  Liquidators.    Rules  23  to  24     . 


438—439 
439—441 
441--442 
442—444 
444—446 
446—452 
452—453 
453—454 

455 
455—458 
458—462 
462—463 

463 
463—465 

466—471 

471—473 

474 


LI. — Sales  by  Court  in  Chancery  Division.    Rules  1  to  6    474 — 476 


LH.- 

un.- 

LIV.- 
LV.- 


476—477 
477—482 
482—483 
483—485 


2.  Conveyancing  Counsel.    Rules  7  to  13 

-Motions.    Rules  1  to  22         . 

-Mandamus.    Rules  1  to  4  .      . 

-Chambers.     1.  General.    Rules  1  to  10 

-Chambers   in    Chancery   Division.       1.    GFeneral. 
Rules  1  to  2  .  .      . 

2.  Administrations  and  Trusts.    Rules  3  to  14 

3.  Powers  and  Duties  of  Chief  Clerks.    Rules  15 

to  18     . 

4.  Assistance  of  Experts.    Rule  19      .  .      . 

5.  Summonses  in  Chambers.    Rules  20  to  24 

6.  Proceedings  relating  to  Infants.  Rules  25  to  27    495 — 496 

7.  Documents  to  be  left  at  Chambers.    Rules  28 

to  31 

8.  Summonses  to  proceed.    Rules  32  to  37 

9.  Summons  Book.    Rules  38  to  39     . 

10.  Attendances.    Rules  40  to  43    . 

11.  Advertisements  for  Creditors  and  Claimants 

Rules  44  to  61         .... 

12.  Interest.    Rules  62  to  64 

13.  Certificates  of  the  Chief  Clerk.    Rules  65  to  71 

14.  Further  consideration.    Rule  72     . 


Lvn.- 
Lvm.- 

LX.- 
LXI. 

Lxn.- 
Lxni.- 

LXIV. 


15.  Registering    and    drawing  up   of   Orders  in 
Chambers.    Rules  73  to  75      . 

-Interpleader.    Rules  1  to  15 . 

-Appeals.    Rules  1  to  19  . 

-Officers.    Rules  1  to  4 

-Central  Office.    Rules  1  to  33     . 

-Chancery  Registrars.    Rules  1  to  18 

-Vacations.    Rules  1  to  16 

-Time.    Rules  1  to  14 


485 
488—491 

492—493 

493 

494—495 


496 
496—497 

498 
498—499 


499—503 

503—504 

504—506 

506 


507 
507—509 
509—618 

519 
619—524 
531—534 
534—537 
537—539 


xiv 


TABLE  OF  CONTEXTS. 


BULBS  OF  THE  SUPREME  COURT,  1883  and  ISS^^continued. 
Ord.  LXV. 


-Costs.     1.  Costs.    Rules  1  to  26 
2.  Special  Regulations.     Rule  27  . 
LXVI. — Notices,  &c.     Rules  1  to  7 
LXVII. — Services  of  Orders,  &c.    Rules  1  to  9 
LXIX.— Debtors*  Act.    Rules  1  to  7 
LXX. — ^Non-compliance.    Rules  1  to  4 
LXXI. — Interpretation.    Rules  1  to  2 
LXXII.— General  Rules.    Rules  1  to  3 


PAGE 

539—647 

547 

561—562 

564—565 

565-566 

566 

567 

568 


APPENDICES  TO  THE  RULES  OF  THE  SUPREME  COURT,  1883. 

Appendix  A. 

PaetI. 

Forma  of  Writa  of  SummonSy  <i:c,  .            .            .  569 

1.  General  Form  of  Writ  of  Summons         .            .            .            .      .  569 

2.  Specially  Indorsed  Writ,  Ord.  III.  r.  6          .            .            .            .  569 

3.  Writ  for  issue  from  District  Registry       .            .            .            .      .  570 

4.  Specially  Indorsed  Writ  for  issue  from  District  Registry      .  .571 

6,  Writ  for  Service  out  of  the  Jurisdiction,  or  where  Notice  in  lieu  of 

Service  is  to  be  given  out  of  the  Jurisdiction  .            .            .      .  671 

6.  Specially  Indorsed  Writ  for  Service  out  of  the  Jurisdiction  .            .  672 

7.  Writ  from  District  Registrj'  for  Service  out  of  the  Jurisdiction .      .  572 

8.  Specially  indorsed  Writ  from  District  Registry  for  Service  out  of  the 

Jurisdiction             .            .            .            .            .            .            .  573 

9.  Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of  the  Jurisdiction  673 
10.  Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of  the  Jurisdiction  674 

18.  Form  of  Memorandum  for  renewed  Writ            .            .            .      .  574 

19.  Certificate  of  Solicitor  as  to  Assessment  of  Cause  or  Matter .            .  674 

PabtII. 

Forma  of  Entry  of  Appearance          .            .      .  675 

1.  Memorandum  of  Appearance  in  General         ....  676 

2.  Notice  of  Entry  of  Appearance      .            .            .            .            .      .  676 

3.  Notice  limiting  Defence           ......  675 

4.  Entry  of  Appearance  limiting  Defence      .            .            .            .      .  676 
6.  Entry  of  Appearance,  Ord.  XVI.  r.  49            .            .            .            .  676 

6.  Entry  of  Appearance,  Ord.  AVil.  r.  6      .            .            .           .      .  676 

7.  Entry  of  Appearance  to  Counter-claim           ....  676 

8.  Affidavit  for  Entry  of  Appearance  as  Guardian     •           .           .     .  676 


PABTin. 
Oeneral  IndoraemenU  on  Writs  of  Summona 

Section  I. 


•    677 


In  Matters  assigned  by  the  34th  section  of  the  Act  to  the  Chancery 
Division  .......*•    677 

Sbction  II. 
Money  Claims  where  no  Special  Indorsement  under  Ord.  Ill*  r.  6  .     .    677 


TABLE  OF  CONTENTS. 


XV 


Indonemente  for  Costs     • 


Damages  and  other  Claims 


Section  m. 


Section  rV'. 


Section  VIE. 
Indorsements  of  Character  of  Parties 


PAGE 

.    678 


.    578 


.    578 


Appendix  B. 

Notices,  <S:c.  , 

1.  Third  Party  Notice 

2.  Notice  of  Counter-claim    . 

3.  Notice  of  Payment  into  Court . 

4.  Acceptance  of  Sum  paid  into  Court 

5.  Confession  of  Defence  . 

6.  Interrogatories 

7.  Answer  to  Interrogatories 

8.  Affidavit  as  to  Documents 

9.  Notice  to  produce  Documents  . 

10.  Notice  to  inspect  Documents 

11.  Notice  to  admit  Documents 

12.  Notice  to  admit  Facts 

13.  Admission  of  Facts  pursuant  to  Notice 

14.  Notice  to  Produce  (general  form) . 

15.  Issue      ..... 

16.  Notice  of  Trial       .... 

17.  Certificate  of  Officer  after  Trial  with  a  Jury 

18.  Notice  of  Motion    .  .  .  . 

19.  Notice  of  Discontinuance 

20.  Notice  of  Cross-examination  of  Deponents  at 

21.  Notice  of  Benewal  of  Writ  of  Execution 

22.  Notice  as  to  Stock  under  Ord.  XLVI. 

23.  Affidavit  of  Service  of  Summons 

24.  Affidavit  on  Begistration  of  Bill  of  Sole    . 

25.  Affidavit  in  support  of  Garnishee  Order 

26.  Affidavit  on  Interpleader  . 

27.  Affidavit  as  to  Stock  under  Ord.  XLYI. 


Trial 


579 
579 
579 
579 
579 
579 
579 
579 
581 
581 
581 
582 
583 
583 
583 
584 
584 
584 
584 
585 
585 
585 
586 
586 
586 
687 
587 
587 


Appendix  0. 
Forma  of  8taJUmenU  of  Claim  to  he  used  pursuant  to  Ord,  XIX,  r,  5, 

Section  I. 
GFeneral  Form  .........  588 

Section  n. 

Actions  specially  assi^ed  to  the  Chancery  Division  by  sect.  34,  sub- 
8.  3,  of  the  Pnncipal  Act  .....      588—591 


xvi  TABLE  OF  CONTENTS. 

Section  IV.  page 

Actions  included  in  Ord.  m.  r.  6,  classes  A.,  B.,  0.,  D.,  E.  and  F.  692—593 

Section  V. 

Actions  for  damages  for  breach  of  contract  or  duty  arising  out  of  con- 
tract ...>•*•••  o9o 

Section  VI. 

Actions  claiming  injunctions,  damages,  or  declarations  of  right  founded 
on  wrongs  .......      593 — 595 

Section  YTE. 
Actions  for  recovery  of  land,  &c.  .  .  .  .      .  596 


Appendix  D. 

Forma  of  Defence  to  he  used  pursuant  to  Ord  XIX,  r,  5. 

Section  I. 
General  form  .......     696—597 

Section  II. 

To  actions  specially  assigned  to  the  Chancery  Diyision  by  sect.  34  of  the 
Principal  Act.    Appendix  C,  Sect.  IE.         .  .  .  597 — 598 

Section  IV. 

To  actions  included  in  Ord.  m.  r.  6,  Classes  A.,  B.,  C,  D.,  E. 
andF.       ........      599—600 

Section  V. 

To  actions  for  damages  for  breach  of  contract  or  duty.    Appendix  C, 
oecw.  Y«>  •  •  *  •  •  •  ••  ouu 

Section  VI. 

To  actions  claiming  injunctions,  damages,  or  declarations  of  right, 
founded  upon  wrongs.    Appendix  C,  Sect.  VI.  .  .      600 — 601 

Section  Vn. 
To  actions  for  recovery  of  land.    Apx>endix  C,  Sect.  Vll.      .  .      .  601 

Section  Vni. 
Counter-claims        ........  601 


Appendix  E. 

Forme  of  Reply,  <fcc.  to  he  used  pursuant  to  Ord,  XIX.  r.  6, 

Section  I. 
General  form     .  .  .  .  .  .  .  .      ,  602 

Section  II. 
Example  of  a  statement  of  claim,  defence,  and  reply        .  .      602 — 603 

Section  in. 
Defence,  including  an  objection  in  point  of  law  .  ,  .      ,  603 


TABLE  OF  CONTENTS. 


XTU 


APPENDICES  TO  EULES  OP  SUPREME  COXTBiT— continued. 

Appendix  F. 

Forme  of  Judgment  paqe 

1.  Default  of  appearance  and  defence  in  case  of  liquidated  demand       .  604 

2.  Interlocutory  jud^ent  in  default  of  appearance  or  defence  where 

demand  unliquidated      .  .  .  .  .  .      .  604 

3.  Judgment  in  default  of  appearance  in  action  for  recovery  of  land     .  604 

4.  Judgment  in  default  of  appearance  and  defence  after  assessment  of 

damages  .  .  .  .  .  .  .  .      .  604 

.  605 
.  605 
.  606 
..  605 
.  606 
.  606 
.  606 
.  606 
.  607 
.  607 
.  607 
.  607 
.  608 
.  608 


5.  Judgment  after  appearance  and  order  under  Ord.  XIV.,  r.  1 

6.  Judgment  at  trial  without  a  jury  .... 

7.  Judgment  after  trial  with  a  jury         .... 

8.  Judgment  after  trial  before  referee 

9.  Judgment  after  trial  of  questions  of  account  by  referee 

10.  Judgment  upon  motion  for  judgment 

11.  Judgment  after  trial  by  Court  without  jury   . 

12.  Judgment  in  pursuance  of  order    .... 

13.  Judgment  on  certificate  of  registrar  of  County  Court 

14.  Judgment  for  defendant's  costs  on  discontinuance 

15.  Judgment  for  plaintiff's  costs  after  confession  of  defence 

16.  Judgment  for  costs  after  acceptance  of  money  paid  into  Court 

17.  Judgment  where  no  judgment  entered  at  trial  by  jury 

18.  Judgment  on  motion  after  trial  of  issue    . 


Appendix  G. 

Pabt  I. 
Forms  of  Praecipe, 


1.  Fieri  facias.  .  .  . 

2.  Elegit    ..... 

3.  Venditioni  exponas 

4.  Fieri  facias  de  bonis  ecclesiasticis 

5.  Sequestrari  facias  de  bonis  ecclesiasticis 

6.  Writ  of  sequestration   . 

7.  Writ  of  possession  . 

8.  Writ  of  delivery 

10.  Writ  of  attachment 

11.  Distringas  against  ex-sheriff   . 

12.  Inquiry       .... 

13.  Certiorari  .... 

14.  Prohibition. 

15.  Mandamus        .... 

16.  Habeas  corpus  ad  testificandum    . 

17.  Commission  to  examine  witnesses 

18.  Commission  of  partition     . 

19.  Amended  summons 

20.  Benewed  summons . 

21.  Subpoena  .... 

22.  Entry  of  action  for  trial     . 

23.  Entry  of  appeal 

24.  Entry  for  argument  generally 


608 
609 
609 
609 
609 
609 
610 
610 
'610 
610 
610 
611 
611 
611 
611 
612 
612 
612 
612 
612 
613 
613 
613 


XVUl 


TABLE  OF  CONTENTS. 


APPENDICES  TO  EULES  OF  SUPEEME  COXJET— oonftnttwf/ 
Appendix  O. — continued,  page 

25.  Entry  of  special  case    .......  613 

26.  Memorandum  of  service  of  notice  of  judgment     .  .  .      >  613 

27.  Search  .........  614 

28.  Memorandum  on  notice  of  judgment        .  .  .  •      .  614 

Appendix  H. 
Forma  of  Writs, 


1.  Fieri  facias       ....... 

2.  Fieri  facias  on  order  for  costs         .... 

3.  Elegit    ........ 

4.  Venditioni  exponas  ..... 

5.  Fieri  facias  de  bonis  ecclesiasticis        .... 

6.  Fieri  facias  to  the  archbishop  de  bonis  ecclesiasticiB  during 

vacancy  of  a  bishop's  see  .... 

7.  Sequestrari  facias  de  bonis  ecclesiasticis 

8.  Possession   ....... 

10.  Delivery  ....... 

11.  Delivery      ....... 

12.  Attachment       ....... 

13.  Sequestration  ...... 

14.  Distringas  against  ex-sheriff   ..... 


Appendix  J. 


Forma  of  Suhposnaf  Ac, 

1.  Subpoena  ad  testificandum  (general  form) 

2.  Habeas  corpus  ad  testificandum  . 

3.  Subpoena  duces  tecum  (general  form) 

4.  Subpoena  ad  testificandum  at  assizes 

5.  Subpoena  duces  tecum  at  assizes 

6.  Subpoena  ad  testificandum  at  sittings  of  High  Court 

7.  Subpoena  duces  tecum  at  sittings  of  High  Court 

8.  Writ  of  inquiry  for  assessment  of  damages 

9.  Certiorari  to  County  Court     . 

10.  Certiorari  (general)  .... 

11.  Prohibition      ..... 

12.  Mandamus  ..... 

13.  Commission  to  examine  witnesses 


Appendix  K. 

1.  Summons  (general  form)  . 

2.  Order  (general  form)  .... 

3.  Summons  for  directions  pursuant  to  Ord.  XXX 


4.  Order  for  directions  pursuant  to  Ord.  XXX. 

5.  Order  for  time 

6.  Order  under  Ord.  XIV.,  No.  1 

7.  Order  under  Ord.  XIV.,  No.  2    . 

8.  Order  under  Ord.  XTV.,  No.  3 

9.  Order  under  Ord.  XIV.,  No.  4    . 

10.  Order  to  amend 

1 1.  Order  for  particulars  (partnership) 


.  614 

.  615 

.  615 

.  616 

.  616 

the 
.  617 

.  617 

.  617 

.  618 

.  618 

.  618 

.  619 

.  619 


.  620 

.  620 

.  620 

.  620 

.  621 

.  621 

.  621 

.  621 

.  622 

.  622 

.  622 

.  622 
623—624 


625 
625 
625 
625 
626 
626 
626 
626 
627 
627 
627 


TABLE  OF  CONTENTS. 


XIX 


APPENDICES  TO  BULES  OF  SUPEEME  COTTEiT-^ntinued. 

Appendix  K. — continued.  page 
12.  Order  for  particulars  (general)           .            .            .            .            .627 

14.  Order  to  discharge  or  vary  on  application  by  third  party           .      .  628 

lo.  Order  to  dismiss  for  want  of  prosecution        ....  628 

16.  Order  for  deliyery  of  interrogatories        .            .            .            .      .  628 

17.  Order  for  affidavit  as  to  documents    .....  628 

18.  Order  to  produce  documents  for  inspection                      .            .      .  628 

20.  Order  for  service  out  of  jurisdiction  .....  629 

21.  Order  for  substituted  service        .            .            .                        .      .  629 

22.  Order  for  renewal  of  writ       ......  629 

23.  Order  for  issue  of  notice  claiming  contribution  .            .            .      .  629 

24.  Order  of  reference       .......  630 

25.  Order  for  examination  of  witnesses  before  arbitrator      .            .      .  630 

26.  Order  for  examination  of  witnesses  and  production  of  documents    .  630 

27.  Order  charging  stock — nisi     ......  631 

28.  Order  charging  stock— absolute  .            .            .            .            .      .  631 

29.  Charging  order.     Solicitor's  costs      .  .  .  .  .631 

30.  Order  to  remove  judgment  from  County  Court  .            .            .      .  631 

31.  Order  for  arrest  (capias)  under  Debtors  Act  ....  632 

32.  Order  of  I'eference  under  sect.  56  of  the  Supreme  Court  of  Judica- 

ture Act,  1873  .  .  .  .  .  .  .      .    632 

33.  Order  of  reference  under  sect.  57  of  the  Supreme  Court  of  Judica- 

ture Act,  1873         .  .  .  .  .  .  .632 

34.  Order  of  reference  to  master  .  .  .  .  .  ,  633 
3d.  Order  for  examination  of  witnesses  before  trial         .            .  •    633 

36.  Short  order  for  issue  of  commission  to  examine  witnesses  .      .     633 

37.  Long  order  for  issue  of  commission  to  examine  witnesses  633 — 635 
37a.  Order  for  issue  of  letter  of  request  .....  635 
S7b.  Bequest  to  examine  witnesses     .            .            .            .            .      .  635 

38.  Order  for  examination  of  judgment  debtor     ....  635 

39.  Qarmshee  order  (attaching  debt)  .  .  .  .  .      .  636 

40.  Garnishee  order  (absolute)       ......  636 

41.  Order  on  client's  application  to  tax  solicitor's  bill  of  costs  .      .  636 

42.  Order  on  solicitor's  application  to  tax  bill  of  costs      .  .  .  637 

43.  Order  to  tax  after  action  brought  .  .  .  .      .  637 

44.  Order  to  try  action  in  County  Court   .....  638 

45.  Order  to  give  security  or  try  action  in  County  Court       .  .       .  638 

46.  Order  for  examination  touching  means  ....  638 

47.  Order  for  payment  of  judgment  debt  by  instalments       .  .      .  639 

48.  Order  for  committal  of  judgment  debtor         ....  639 

49.  Order  for  committal  of  judgment  debtor  on  non-payment  of  in- 

stalment       ........  639 

60.  Interpleader  Order  No.  1  .            .            .            .            .  .  .  640 

51.  Interpleader  Order  No.  2         .....  .  640 

52.  Interpleader  Order  No.  3  .            .            .            .            .  .  .  640 

53.  Interpleader  Order  No.  4         .            .            .            .            .  .641 

54.  Interpleader  Order  No.  5  .            .            .            .            .  .  .  641 

55.  Interpleader  Order  No.  6         .         .  .            .«          .            .  .641 

56.  Interpleader  Order  No.  7  .            .            .            .            .  .  .  642 

57.  Order  dismissing  summons  (generally)  ....  642 

58.  Summons  for  entry  of  satisfaction  on  a  registered  bill  of  sale  .  .642 

62 


643 
644 
644 
644 
645 
646 
646 
646 


XX  TABLE  OF  CONTENTS. 

APPENDICES  TO  EULES  OF  SUPREME  COTTRT—continued, 

Appendix  L. 
Chancery  Division,  PAGE 

1.  Summons  by  chief  clerk  ......  643 

2.  Form  of  advertisement  for  claimants  not  being  creditors  .       .  643 

3.  Form  of  advertisement  for  creditors    .... 

4.  Notice  to  creditor  to  produce  documents  . 
6.  Affidavit  of  executor  or  administrator  as  to  claims  of  creditors 

6.  Exhibit  referred  to  in  Affidavit  No.  5       . 

7.  Notice  to  creditor  of  allowance  of  claim 

8.  Notice  to  creditor  to  prove  his  claim 

9.  Notice  that  cheques  may  be  received  .... 

10.  Certificate  of  chief  clerk    ..... 

11.  Affidavit  verifying  accounts  and  answering  usual  inquiries  as  to  real 

and  personal  estate  .  ....  .  .      647 — 648 

12.  Account  of  personal  estate,  being  Account  A.  referred  to  in  Form 

No.  11    .  .  .  .  .  .  .  .       .  649 

13.  Account  of  rents  and  profits,  being  the  Account  B.  referred  to  in 

No.  11 650 

14.  Receiver's  account  .....  661 — 652 

15.  Ordinary  conditions  of  sale      ......  653 

16.  Affidavit  of  result  of  sale   .  .  .  .  .  .       .  654 

17.  List  of  debts  allowed    .......  655 

18.  List  of  legacies  remaining  unpaid  .  .  .  .       .  655 

19.  List  of  annuities  and  arrears  due         .....  656 

20.  List  of  apportionments  among  creditors  or  legatees         .  .       .  656 

21.  Receiver's  recognizance  ......  656 

22.  Affidavit  verifying  receiver's  report  .  .  .  .      .  657 

23.  Affidavit  verifying  abstract      ......  658 

24.  Affidavit  verifying  engrossment  of  deeds  .  .  .  .      .  658 

25.  Originating  summons  .......  658 

26.  Request  to  set  down  cause  for  further  consideration         .  .      .  659 

27.  Notice  that  cause  has  been  set  down  for  further  consideration  .  659 

28.  Form  of  ordering  accounts  and  inquiries  .  .  .  .      .  659 


Appendix  M. 


Payment  in  and  out  of  Court, 
Rules  1  to  18  .  .  .  .  .  .  .      660—661 


Appendix  N. 
Costs       ........  662—668 


Appendix  0. 
Repeals        .........  668 


Obdeb  as  to  Fees  and  Pebcentages  to  be  taken  by  Stamps  .    669—677 
Obdeb  as  to  Supbeme  Coubt  Fees,  1884  .  .  .    678—685 

Obdeb  as  to  Supbeme  Coubt  Fees  (Octobeb),  1884  .     .  686 


GENERAL  INDEX 687—723 


TABLE  OF  CASES. 


A. 

PAGE 

A,&B.,Ee    189 

Abadom  v.  Abadom 428 

Abbot,  Re    66 

Abbott,  J?<?  (18  Beav.  393)    13 

(4  L.  T.  676)     4,  10 

Aberaman  Iron  Works  r.  Wickens 

336,  618 

Abeiystwith  Railway,  Re    60 

Abr^  r.  Kewman 346 

Abud  V.  Riches 466 

Accidental  Co.  v.  Mercati    642 

Ackers  r.  Ackers   640 

Adair  r.  Young  617,  618 

Adam,  J2«    , 196 

Adams,  Re   80,  88 

Adamson,  Re 6 

p.  Gill     494 

Adoock  V.  Peters    308 

Adderly  r.  Smith 642 

Addies'  Charity  (Feoffees  of),  Ex 

parte 45 

Adkins  v.  Bliss    446,  460 

Agar-Ellis,  Re   98 

Agnew  f .  Usher    320 

Agriculturist  Cattle  Insurance  Co. , 

Re 486,  493 

Albert  (Prince)  v.  Strange  341 

Albezette,  Re 660 

Albion  Steel  Co.,  Re 280 

Alcock,  Ex  parte    9 

Re    12 

r.  GiB 887,  506 

Alderson  v.  Elgej 114,  130 

Aldred,  Re 29 

Aldridge  v.  Westbrook 548 

Alexander  v.  Nurse  • 436 

Allaway  v.  Oakley 1 66 

Allen,  if*  (W.N.  (1867)  11)    ....     31 

(Kay,  App.  61) 67,  68 

(40  L.  T.  456 ;    27  W. 

R.  629) 63,  462 

Davies  r.  Chatwood ....       7 

V.  Aldridge    8 

r.  Allen 180 

V.  Jarvis ....8,  11,  12 

V.  Kennett 364 

p.  M^Pherson    341 

V.  Norris    343 

r.  Taykn-    436 

Allhusen  v.  Labouchere  385 

AUnm i;.  Dickinson    ...401,510 

Alsager  (Incumbent  of).  Ex  parte     46 

Alsop  t'.  Oxford  (Lord)    658 

Alston,  Re  37 


PA.OK 

Ambroise  p.  Evelyn 413 

Amos  V.  ChadwicK 417,  466 

Andenshaw  School,  Re 43 

Anderson  p.  Bank  of  British  Co- 
lumbia ..260,  382, 383, 388 

p.  Stather  (9  Jur.  1085)..  436 

p. (10  Jut.  383)..  327 

Anderton  p.  Yates 440 

Andrew  p.  Aitken  362,  356 

p.  Racbum 412 

Andrews,  Ex  parte     13 

Re 6,  8 

p.  Bohannon 380 

p.  Salt    98,  372 

p.  Walton 188 

Angell  p.  Haddon 603 

Angelo,  Re   64,  77 

Anglo-Egyptian  Navigation  Co., 

Re 648 

Anglo- Italian  Bank  v.  Davies  . .   177, 

178,  331,  462,  468 

Angove,  Re, 12 

Anon.  (2H.  &M.  124) 372 

[8  W.  R.  333)    103 

W.N.  (1876)219)  481 

^N.  (1876)23)     615 

'.  N.  (1876)  12)     276 

(W.  N.  (1876)  39 388 

(9  Hare,  App.  27)     326 

(18  Jur.  770) 326 

(1  Jur.  N.  S.  974) 62 

(3  Jur.  N.  S.  839)     231 

(3Ves.  615)   469 

p.  Christopher 436,  437 

p.  JoUand 469 

Anstey  p.  North  Woolwich  Co.  . .  386 
Appleton  p.  Chapel  Town  Paper 

Co 333,  336 

Apthorpe,  Re 56 

Archer  p.  Hudson 618 

Arden,  Ex  parte 616 

{JjOTd),Re    39,43 

Armitage  p.  Askham    45 

■ p.  Coates    402 

p.  Fitzwilliam   317 

Armour  p.  Walker 423 

Armston,  Re     54,  66 

Armstrong,  Ex  parte 74 

p.  Armstrong    400 

Arnold  p.  Dixon    182 

Arrowsmith,  Ex  parte 4 

Re 66,  68 

Artistic  Colour  Co.,  Re 257 

Ashby  p.  Taylor 386 

Ashford    p.    L.    C.    &  D.    Rly. 

Co 47 

Ashley  v.  Ashley   499 


xxii 


TABLE  OF  CASES. 


PAGE 

Ashley  v.  Taylor    337 

AshmaUp.  Wood    346,347 

Ashton  V.  Shorrock    478 

Ashworth  v.  Outram ....  266,  610,  649 
Asiatic  Banking  Co.  i'.  Anderson..  317 

Aflkew  V.  Peddle    380 

v.  Woodhead    34,43,44 

Aslatt  r.  Southampton  (Corpora- 
tion of)     468 

Aspinall  v.  Brown 606 

Asser  r.  Goetze 421 

Associated  Home  Co.  t\  Which- 

cord 348 

Association  of  Land  Financiers, 

Jte 280 

Aste  V.  Stumore 393 

Aston's  Case 426 

Aston,  Be 80,  81 

V.  Hurwitz    309 

. V.  Meredith    182 

Atherton  v.  British  Nation  Assur- 
ance Society    618 

Atkins,  He 362 

Atkinson,  Be 6,  7 

and  Pilg^rim,  Jte    663 

V.  Mackreth  334 

Attorney-General  v.  Alford  ....  66,  66 

'  V.  ArkcoU  ....  411 

v,  Bermondsey 

(Vestry  of)    334 

> V.  Birmingham 

(Corporation 

of 337,  378 

V.   Carrington 

(Lord). .661,  668 

— — V.  Castleford 

LocaLBoard  387 

V,  Chambers  . .  494 

v.Colney  Hatch 

Asylum    . .  494 

V.  Cooper.... 61,  79 

V,  Drapers'  Co. 

(9Eq.  69)  ..667, 
668 

f>.  East  Betf ord 

(Burgesses 

of) 385 

V.  Emerson  384,  387 

V,  GaskiU.  .382,  386 

r.  Gee 469 

■  r.  Hackney  Lo- 
cal Board..  306 

. '  V.  Knight  ....   642 

V.    Leathersel- 

lers'  Co.   . .   188 

V.  Lewis 438 

r.  Marsh 378 

V.  MerthyrTydfil 

Local  Board 
of  Health..  494 

V.  Murdoch    . .     88 

i;.  Murray.. 306,  339 

V.  Fagham  Har- 
bour Co.  . .  422 

V.  Rochester 

(Mayor  of)  43, 642 

— V.  Shrewsbury 

Bridge  Co.  306 
r.  Skinners'  Co.  642 


PAGE 

Attorney -General  t\  Swansea  Im- 
provements 

Co 617 

V.  Tomline ....   265 

V.  Vigor 469 

V.  Ward 79 

V.  Whitwood 

Local  Board  391 

V.  WUt8hire305,  339 

r.  WyviUe  . . . .  648 

Attorneys  Act,  1870,  Be    20,  22 

Attwood  V.  Small 334 

AttT  r.  Etough 402 

Atwood  V.  Chichester    329,  377 

—  v.  Miller     356 

Aubrey,  Be 33 

Audley  Hall  Co., -B^    17 

Austen  t'.  Bird 337 

Austin  V.  Amhurst    29 

r.  Austin   98 

Australian  Co.,  Be    62 

Avory  v.  Andrews 468 

Ayles  r.  Cox 76,  83,  88 


B. 


Baohb,  Be  79 

Baxik,  Ex  parte    31 

».  Hay    411 

Bacon  v.  Bacon •  383 

V,  Turner  306 

Badoock,  i2<! 78,  82 

Baddeley  v.  Harding    641 

Bagot,  Be  (10  W.  R.  607)     ....  28,  44 

Jl4W.  R.  471)    40 

f>.  Easton    334,  363 

Bagshawe,  Be 7 

BaUe  V.  Baile 16,  18 

BaUey,  Be  (34  Beav.  392)    4,  14 

{3W.R.  31)     66 

(W.  N.  (1869)  43)     ....   177 

r.  Birchall 18 

V.  Gundry 641 

BailHe,  Be 61,  60,  614,  516 

V,  Jackson 435 

Bainbrigge  v.  Blair  , 472 

Baines  v.  Wormsley 553 

Baker,  Be  (32  Beav.  626) 10 

(IIW.  R.  1127) 427 

V.Baker 188 

V,  Holmes 327 

v.  Oakes 265 

V.  Wisbeach  (Corporation 

of)    306 

Ball  r.  Kemp-Welch    183 

BaUaid  v.  Catling 341 

r.  Tomlinson    507 

Baltic  Co.  t>.  Simpson 494 

Bamford  v.  Watts 478 

Band  v.  Randle 346 

Banda  and    Kirwee    Booty,   Be, 

Kinloch  V.  Reg 201 

Banister,  Be    476 

Banks  9.  Banks 469 

V.  Cartwright    398 

Banner  t^.  Berridge  258 


TABLE  OF  CASES. 


XXIU 


PAGE 

Banqne    Franco -Egyptiesme    v. 

Latscher 423 

Barber,  £e  (H  M.  &  W.  720) ....     10 
;iSm.  &G.  118)  ....     59 

18Ch.  D.  624) 34 

[2N.R.  671) 66 

V.  Blaiberg    365 

r.  Mackr^    397 

Bardwell  p.  Sheffield  Waterworks 

Co 404 

Bareham,  lU 44 

Barfield  and  Bosh,  J20 189,455 

Barham  v.  Longman 430 

Barker,  £e  {I  (Si.  D.  43) 80 

(17Ch.  D.  241)    ....182 

(W.  N.  (1884)  237)  . .     62 

.  V.  Hemming 663 

V.  Peile  66 

r.Piele 317 

Banaby  v.  Taasell    402 

Barnard,  Ea  parte 67,  68 

He     7,  8 

f?.Weiland 396 

Bamed'B  Banking  Co 385 

Barnes,  J2«  (Seton,  642)    80 

(6L.  T.  687)     433 

r.Addy 334 

Barrett,  £x  parte 9,  32 

£e    491 

r.  Buck 397 

V.Hammond 189 

Barringfton,  Be 103 

Barrow,  Me 10,  13 

BaiTs-Haden,  £e 162 

Barrs  v.  Fewkes     617 

Barry  Rail.  Co.,  He 60 

Barter  v.  Dubenx 361 

Bartholomew,  £e 66 

Bartholomew's     Hospital     (GK>- 

Temors  of),  Sx  parte . .     39 

i;.  FVeeman    , .  467 

Bartlett,  J2<»    476 

'  V.  Bartiett ............     86 

V.Wood 640 

Bariley  0.  Bartlej 391 

Barton,  ^j)aWtf 13 

V.  Barton 186 

Bartmm,  Be    7,  9 

Harwell  v.  Brooks 14 

Basnett  v.  Moxon 78 

Bateman  v.  Cook 436 

Bateman's  Estate,  lU  32 

Bates  V.  Buichell 860 

r.  Christ's  College,   Cam- 

bridge (Master  of) ... .  383 

V.  Eley 399 

Bath  Riyer  Co.  v.  Willis 36 

Batlejr  r.  Kynock   648,665 

Battel  (Dean  of),  JSr/Mzr^ 34 

Batten,J2«    66,69 

Batten  v.  Wedgwood  Coal  Co ... .  663 
Battersby,  He  (10  Ch.  D.  228)    . .     69 

(l6  Jut.  900) 81 

Batthyany  f .  Walford :...  371 

Batty,  £e 30 

Baugham,  Ex  parte 69 

Baxter,  JSe 74 

Bayley,i2*  13,14 

r.  Cass 388,  440 


PAGE 

Bayley  r.  Miles 404 

Baylies  v,  Baylies •  469 

Bayly  v.  Bayly 341 

v.Went 116 

Baynton  r.  Collins    193 

Beale  9.  Rnston 342 

Beall  r.  Smith    339 

Beardsall  r.  Cheetham  .  •  • .  • 9 

Beattie  v.  Ebury  (Lord)   648 

Beaty  r.  Curson 66 

Beauclerk,  JRe 64,  69 

Beaufort  (Duke  of)  v.  Lord  Ash- 

bumham 548,  549 

V.  Crawshay 427 

Beauf oy,  Ee   34 

Beayan  r.  Carpenter 430 

Beck,  ^ 160 

Becke,  Ee  7,  10 

Beckett  r.  Attwood 510 

V.Buckley 177 

V.  Sutton 90,  182 

Beckingham  f .  Owen   331 

Beckitt  V.  Bilbrough    271 

Bedborough  v.  Amy  Co.    • 268 

Beddall  v.  Maitland 355,  370 

Beddgelert  Ry.,  iS^r 168 

Beddoes,  Ex  parte 40 

Beddow  r.  Beddow    468 

Bedson,  Ee 8 

Beetlestone,  Ee 550 

BefEord,  Ee 69 

Begg  r.  Cooper 330 

Beluiey  v.  Ffrench 17,  388 

Belcher  v,  Whitemore 397 

Belfast  Water  CommissionerB,  Ee    29 

Bell  V.  Cade    372,404,406 

V.  Dadelszen 349 

V.  £ilmorey  (Earl  of) 305 

V.  Turner    435,  474 

r.  Vincent 316 

BeUajnj,  Ee   123 

■ V,  Bridcenden    , , .  399 

Bellchamber  v.  Giani    479 

Bellew  V.  Bellew   499 

Belton,  Ex  parte 9 

Benand,  Ee 66 

Benbow  v.  Low 369,  385,  392 

Bendyshe,  Ee 65,  69,  427 

Bennett,  Ex  parte 52 

i2<f  (8  Beay.  467)  13 

(18Jur.  33)    476 

r.  Baxter  400 

V.Hill    7 

V.  Lytton 101 

V.  Moore    396 

Bentley  v.  Crayen 470 

Berdan  V.  Birmingham  Small  Arms 

Co 516 

V.Greenwood    423 

Berkeley   v.    Standard   Discount 

Co 386,  386 

Berkeley's  Will  (Earl  of),  J2d  . . . .     33 

Berkley,  i2<;     81 

Berrie  v.  Howitt 16,  18 

Beny,  Ee    67 

V.  Exchange  Trading  Co. .  478 

V.  Gibbons 476 

Be8ant,J20    98,99 

r .  Wood 98,  99,  257,  365 


TABLE  OF  OASES. 


TJlQB 

BesemereB  v.  Besemeres 428 

Beseant  v.  Noble   346 

Bethell  r.  Abraham 491 

V.  Casson    388,  389,  390 

Bethlem  Hospital,  :Re 40 

Bettsv.  Cleaver 388,  649 

r.  Clifford 478 

i'.  De  Vitre    666 

r.  Doughty    378 

r.  Menzies 383 

V.  Thompson 336 

Betty  r.  L.  C.  and  D.  Ry 47 

Bevan,  Jie 7 

and  Whitting,  He    9 

Bcwicke  v.  Graham 388 

Bianca,  The    350 

Bicester  (Churchwardena  of),  Ex 

parte 31 

BickneU  v.  Bicknell 337 

Bidder  v.  Bridges  423,434 

Biddle,  Jie  88 

Biddulph,  He 64 

V.  Lord  Camoys    326 

V.  Dayrell 326 

Bierton,  Be 79 

Biggs,  Be    63 

V.  Peacock 180,  181 

Bignold,  Be 6,  10,  12,  79,  80,  83 

Bigsby  V.  Dickinson. . .  .263,  611,  616, 

549 

Billing  r.  Coppook 6,  8 

Bingham  v.  Hallam 6 

Bingley  v.  Marshall 428 

Binns  v.  Hey 7,  14 

Birch,  Be 66,  69 

'         V.  Birch 464 

r.  WiUiam*     418,  641 

Birchall  c.  Pugin 18,  467 

Biid^Be 68 

r.Biid    341 

f.Heath    17,380 

Birkett,  Be  62,  66 

Birkenhead  Docfai  (Trufitees  of)  v. 

Laird  372 

Birmingham  and  Lichfield  Ry., 

Be 169 

Estates  Co.  r .  Smith,  366, 

363 

(Mayor  of)  v.  Allen  421 

School,  Be 369 

Waste  Co.  v.  Lane.  406 

'  Wolyerhampton  and 

Dudley  Ry 48 

Bishop,  £x  parte 612 

. V.  Bishop   369 

Bishop's  Waltham  Rly.  Co.,  Be  .  17S 

Bissicks  V.  Bath  Colliery  Co 449 

Blackburn  Union  r.  Brooks    ....   422 

Blackford  17.  Dayis 398,  399 

Blackie  v.  Osmaston 367 

Blackmore,  Be 11,  12 

V,  Howetfc 327 

Blagrare  r.  Routh    8,  14 

Blain,  Ex  parte 338,  448 

Blair,  Ex  parte  7 

ff.Massey 391 

Blake  V.  Albion  Assurance  Society  360 

9.  Blake    666 

Blakeney  f .  Duf  aur 64 1 


FJLOB 

Blakesly,  J2<?   8 

Blaksley,  i2«  461 

Blanchard,  J2e    79,80,83,84 

Bland  v.  Lamb 341 

Blandy  v.  De  Burgh 4 

Blaxland  v.  Blaxland  476 

Blease, -Exjyar<<?     612 

Blenkinsopp  v.  Blenkinsopp    ....   322 

BHgh,  Be    339 

r.  Tredgett 338 

Blinston  v.  Warburton 402 

Bliss  1'.  Futman 346 

Blomefield.  i?^    29 

Bloomar,  Be     68,  78 

Blount,  i?/f 308 

Bloxam  r.  Whipham    506 

Bloye,  Be 65,  57 

Blunt,  Be     68,  59,461 

r.  Oitherow    469 

f .  Heslop    4,  13 

Blyth,  JK«?   40,650 

and  Young,  Be  . .  108,  610,  612, 

614,  516 

V,  Green 327 

Boden,  Be    71 

Boddington  r.  Woodley   341 

Boddy  V.  Wall   379 

Boehmr.Wood 469 

Boggr.  Midland  Rly 37,  372 

Bolckow  V.  Fisher 382,  386 

BoUvia  (Republic  of)  v.  National 

Bolivian  Navigation  Co.   .  .401,  444 

Bolton,  Ry.,  Ex  parte 49 

. Be    69 

V.  Bolton    449 

V.  Corporation  of  Liverpool  383 

9.  London  School  Board  106,468 

V.  Stannard 336 

Bond  V.  Barnes  . . .  ^ 464 

r.Freke    118 

Bonelli,  Be 60,  321 

Bonfield  v.  Grant 326 

Bonnardet  v,  Taylor 391 

Bonnewell  9.  Jenkins    418 

Bonser  r.  Bradshaw 16 

Booth  r.  Booth 649 

17.  Briscoe 333 

V.  Smith 99 

i;.  Trail 466 

Bordier  v.  Burrell 411 

Bomeman  r.  Wilson     361 

Borough  V.  James 349 

Borthwick  v.  Ransford 332,  491 

Boswell  V.  Coaks 476 

Bothomley  v.  Squire 637 

Bouch  f .  Sevenoaks  Rly •. .  456 

Boughton,  Be,  Boughtonf .  Bough- 
ton    17 

Boulton,  Be 102,  277 

Bourke,  Be   73,  83 

Bourne  p.  Buckton    618 

V.  Coulter 379 

Bouverie,  Ex  parte 41 

Bovill  V,  Cowan 388,  389 

Bowden  v.  Russell     188 

Bowen,  Be 271,  309,  332,  406 

V.Pearson 389 

r.  Price 382 

Bower,  Be  8 


TABLE  OF  GASES. 


FAOB 

Boverv.  Cooper 379,  556 

BowesJJ* 42,227 

V.  Bate  (HarquiB  of)    ....   183 

V.  Fernie     387 

Bowmer,  Be 80 

Bowra  r.  Wright   78 

Bowyer  v.  Marshall   847 

Box,  J8tf    103 

Boyoe,  Se  (12  W.  R.  369 ;  4  De  G. 

J.  &  8. 206) ....  66,  66,  80 

(16  W.  R.  827) 369 

Boycott,  He 80 

Boyd,  :Re 463 

v.AUen    180,181 

9.  Fetrie 391 

Boyle,  Be 13 

Boynton  r.  Boynton 361 

Boyse,  Be^  Crofton  v.  Crofton  ....  423 

V.  Coldough 440 

Bozon  r.  BoUand    17 

Bracev.  Taylor 271 

Bracey,  Be 6,  10 

Brackenbory,  Be  80,  81,  88 

Bradberry  v.  Brooke 341 

Bradford,  Be   266 

V.  Young 262,  264,  617 

Bradley  v.  Munton 88 

Bradshaw,  Ex  parte  (16  Sim.  174)     39 
(2  De  G.  M. 

&  G.  900)  64, 73 

Be    74 

V.  Fane   41 

Brady,  Be 12,  13 

Braginton  v.  Yates    268 

Brailey,  Be 42 

Braithwaite,  Be 40 

V,  Eearns    428 

Bramble,  ExpartCy  Be  Toleman  and 

England 17 

Brampton  Ry.  Co.,  Be 60 

Brancker,  Be 78 

Brandon,JS«   41,339 

V,  Brandon  (1  Dr.  k  8m. 

16)     ....  472 
(2  Dr.  &  8m. 

306;  9  Jar. 

N.8.11)..    34, 
37,41 
(UJar.N.S. 

30)  41 

Brandram,  Be .,,, 486 

Branford  r.  Branford 383 

Branmer,  Be    43 

Branson,  Ex  parte 6 

Branwhite,  iS!riNirfo 280 

Brasnett's  Case,  Be    492 

Brass,  Be 73 

Brassington  v.  Cussons 396 

Braimd  r.  Earl  of  Devon 61 

Braye  (Baroness),  Ex  parte    ....  30,  42 

Be 43 

Bredicot  (Vicar  of).  Ex  parte    ....     32 

Breeze  v,  English 397 

Brent,  Be 68 

Brentnall,  iStf  81 

Brewer,  Ex  parte 28 

Be    26 

r.  Yorke 617 

Brewster  f .  Thorpe    327 


PAOB 

Brice  f^.  Bannister 269 

Bridges,  JStf 280 

Bridgewater  v.  De  Winton 384 

Bridg^an,  Be 79 

Bridson V.Smith 396 

Brier,  Be 103,  397,  416,  606 

Bright  V,  l^daU 372, 405 

Brigstocke  v.  Roch    430 

Briscoe,  Be 41 

Bristed  r.  Wilkins 469 

Bristol  Free  Grammar  School,  Be,,     30 

(Mayor  of)  v.  Cox 382 

and  North  Somerset  Ry. 

Co.,  Be 171,  173 

Bristow  V.  Booth 61,  76 

V.  Whitmore 372 

Bristowe  r.  Needham    469 

British  Farmers*  Co.,  Be 611 

Imperial  Corporation,  ^^ . .  321, 

322 

Dynamite  Co.  v.  Krebs    . .  380 

Waggon  Co.  v.  Lea 269 

Brittlebank  v.  Smith 435 

Broadhurst  r.  Willgr    367 

Broadwood,  i2*  (1  Ch.  D.  438) ....     30 

(8L.  T.  632)  ....     61 

Brocas  v.  Lloyd 424 

Brockleeby,  Be    54 

Broder  v.  Saillard  268 

Broke  (Lord),  Exparte 39 

Bromley,  Be    7 

V.  Williams    335 

Brompton  Waterworks,  Ex  parte . .     60 

Brook,  J2<f    17,107 

Brooke  v.  Beckett 4 

V.  Brooke 436 

V,  Todd   363 

f.Wigg 411 

Brookfield  v,  Bradley 880 

Brooking,  Be  43 

Brown,  Be  (4  Eq.  464) 11,  668 

(29Beav.  401)    404 

^thel)    98,260 

— ^—  Ward  V,  Morse 640 

andSibly    108 

9.  Dawson  .••• 342 

V.  De  Tastet  399 

V.  Fenwick 38 

V,  Gellatly 648 

V.  Lee 386 

«.  Oakshot 475 

V,  Pearson 396 

«>.  Rye 271 

V.  Sewell 390,  561 

r.  Tibbits    4 

V.  Trotman    17,266 

V,  Weatherhead 338 


Brown's  Will,  Be    143,  149 

Browne,  Be  13,  14 

Browning  V.  Sabin 466 

Bruce  v.  Willis  35 

Bruiton  v.  Birch 346 

Brant,  Be 80 

Bryan,  Be    466 

Bryant,  Be 61 

r.  Bull , 464 

Bryson  v,  Warwick  and  Birming- 
ham Canal  Co 426 

Buck,  Ex  parte ,     46 


XXVI 


TABLE  OF  CASES. 


PAGE 

Buckv.  Robson 259 

Buckingham,  jfftf    28 

t'.  SeUick    183 

Buckinghamshire  Rlj.,  Be 29 

Buckley,  He   (17  Bcav.   110;    17 

Jur.  478) 52 

(Johns.  700)    67 

t'.  Cooke 426 

Bucks  Rly.,  He 41 

Buckton  r.  Higgs 367 

Budding  v.  Murdoch 377 

Budge  V.  Budge     374 

Buenos  Ayres  Gaa  Co.  v.  Wilde. .   188 

Bugden  v.  South 383 

Buist  t'.  Bridge 456 

Bulkeley  v.  Earl  of  Eglinton  . .  80,  88 

r.  Hope 405 

Bulley  r.  BuUey     18 

Bullock  V.  Corry    383 

Bunn,  £x  parte 493 

V.  Bunn 383 

Burbridge  v.  Robinson 388 

Burchell  v.  GUes   379,  563,  566 

Burdick  r.  Garrick    618 

Burgess,  He 81,  338 

BWgoine  v.  Moordaff   411 

r.  Taylor    377,  418 

Burke,  i2«' 67 

V.  Hutchinson 642 

• V.  Rooney 374 

Burkinshaw  r.  Wilson 666 

Burlinson  v.  Hall 259 

Bumell,  He 42 

V.  Bumell 183,  396 

Bums  V.  Irving 460 

V.  Walford 309,  330 

Burr  V.  Hubbard   393 

Burrard  r.  Calisher 421 

Burrell  r.  Maxwell    87 

Burroughs,  J2<j   108 

Burry  Port  Co.  r.  Bowser    341 

BursiU  t'.  Tanner 193,  200,  330 

Burstall  v.  Beyfus    ....  334,  353,  371 

i;.  Bryant  609 

V.  Fearon  352 

Burt,  He -. 77,  89 

r.  Sturt 405 

Burton  r.  Roberts 466 

Bush,  He     4,  6 

V.  Martin 7 

Bostros  V.  Bustros 322,  327 

I'.White    382,388,510 

Butcher  v.  Pooler 266 

Bute  (Marquis  of),  He 69 

Butler's  Will,  J2d 30 

Butler,  He  267 

V.  Butler 336,  350 

r.  Gardener  341,  478 

Butlin  V.  Arnold    400 

Butterfield,  He 39,  43,  44 

r.Mott  491 

Byom  V,  Byam 372 

V.  Sutton    346 

Bye  9.  Eirby 330,  644 

Byngv.  Clark    386 

Byrch,  He    6,  9 

Byrd  r.  Nunn    369,  378 

Byrne,  He    79 

Byrom,  He  41,  42,  43 


PAGE 


Byron,  He  (1  De  G.  J.  &  S.  358) . .     39 
Byron,  He  (23  Ch.  D.  171) . . . .  28,  148 

(31W.  R.  517)    144 

(W.  N.  (1883),  67) ... .     30 

Byron's  Settled  Estates,  He    ....     39 


C. 


Cabbum,  He,  Gage  f.  Rutland  . .  640 

Cadman  r.  Cadman 402 

CaiUard  r.  Caillard    469 

Caist^r  v.  Chapman 349 

Caldwell  r.  Pagham  Harbour  Co.  306, 

378 

Calne  Valley  Co.,  i?^    179 

Calton,  He     31,  486 

Calvert  r.  Davidson 644 

V.Godfrey 497 

Cambrian  Rly.,  He  ....  170,  171,  176 
Cambridge    (Corporation  of).  Ex 

parte     28 

Cameron,  He  66 

Cameron's  Coalbrook  Co.,  He .  383,  388 

CanuUe  v.  Donati 649 

Campana  v.  Webb 438 

CampbeU,  He  (3  De  G.  M.  &  G. 

685) 4,  16 

(19  W.  R.  427) ....     15 

(31  Beav.  176;  8  Jur. 

N.  S.  1199) 81 

r.  Andrews    54 1 

r.  Dalhousie  (Lord) ....  430 

V.  Holyland  . .  361,  478,  652 

V.  Poulett  (Lord) 393 

Camps  V.  Marshall     327 

Canadian  Oilworks  v.  Hay 638 

Candy  v.  Maughan 508 

Cane  v.  Martin 9,  17 

Cann,  He     28 

Cannon  r.  Johnson   183 

Cannot  v.  Morgan 464 

Cant,  £x  parte    88 

He    43,  44 

Canterbury  (Archbishop  of),  £x 

parte     31 

Capes  r.  Brewer     317 

Capital  Fire  Lisurance  Co.,  He  ,.     17 

Capper,  Re •••...  407 

Cardell  v,  Hawke 501 

Garden,  £x  parte  84 

Caidinall  r.  Cazdinall 263 

Cardross,  He   103 

Carewy  He  10 

Cargill  V.  Bower 362,  978 

Carmarthen  Rly.,  Ex  parte 48 

Carney,  i2« 41 

Carpenter,  He     77,  89 

v.  Churchill  (Lord)  ....     89 

Carpmael  v,  Proffitt 40,  44 

Cair  V.  Morice 438 

Carta  Para  Mining  Co.,  He 542 

Carter  r.  Carter «. 15 

r.  Sebright 88 

f^.  Stubbe    374,638 

Cartwright,  He 7 

Carven,  He 7,  8 

Carver  r.  Pinto  Leite   392 

Case  r.  Midland  Rly.  Co 494 


TABLE  OF  CASES. 


xxvii 


PAGE 

Casey  v.  Aniott     320 

Cash  r.  Parker   351 

Caahin  v.  Craddock  387 

V.  Cradock 360 

CasB  r.  Fitzgerald 389 

Cassiopeia,  The 316,  378 

Castv.  Poyser     427,  600 

Cater,  i2<;     66 

Catholic  Pabliahing  Co.  r.  Wy- 

man 427 

Catlin,  iJ^  (18  Beav.  612)     ....  8,  484, 

649,  658 

(23B©av.  412)   13 

Catlow  9.  Catlow    16,18 

Cator  r.  Croydon  Canal  Co 33 

Cattlin,  Re 6 

Catton  i\  Bennett   348,350 

Cayander,  Re 612 

Cave,  Ex  parte    45 

9.  Cave  464 

Cawdross  (Lord),  Ez  parte 4 

Cawley  and  Whatley,  i20     12 

Cawthome,  Re     64,  55 

Caznean,  Re   68 

Cecil  r.  Langdon  118 

Central  African  Co.  v.  Grove  ....  356 
Central  News  Co.  v.  Eastern  Tele- 
graph Co 424 

C^de  Co.  V.  Laveiy 257 

Chaffera  r.  Baker 327 

r.  Headlam 346,  347 

Chalmers  v.  Laurie   344 

Chamberlain,  Ex  parte 30,  37 

Re 68,  227 

r.  Chamberlain ....  476 

Chambers,  Re     8 

r.  Kingham 268 

r.  White 28 

Champ  r.  Stokes    4,  6 

Champemovne  v.  Brooke    380 

Champion  V.  Formby    371 

Champneys  r.  BurUmd 177,  178 

Chaplm,  Re    , 66 

Chapman,  Re 661 

V.  Mason 466 

V.  Real  PK^)OTty  Trust  267, 

464 

Chappell  tr.  Davidson    468 

Chard  V.  Jervis 512 

Charlton  V.  Allen 613 

r.  Charlton    18,  667 

r.  Coombes     383 

9.  West 326 

Charras  9.  Pickering     642 

Chatfield  r.  Sedgwick 271 

Chatterton  v.  Watney 466 

Channcey,  Re 66,  67 

Chatmtler  v.  Bobinson 36 

Chavtor.  12« 141,  144,  543 

Cheltenham  Wagon  Co.,  Re    ....   188 
Chennell,  Re     . . .  .266,  416,  611,  512, 

640 

Cherry's  Estate,  iZ« 39 

Cheehunt  College,  J20     29,  61 

Chestetfield  V.  Black 378,386 

Chichester  v.  Donegpall 384 

C^^ExparU 441 

9.  Douglas     378 

9.  Stenning ..334,  363 


Pios 

Chilton  r.  Carrington  463 

r.  London  (Corporation  of)  396 

China  ^Lnperial  Bank  of)  v.  Bank 

of  Hmdnstan 642 

China  Steamship  Co.  v.  Marine 

Insurance  Co 463,  465 

Cholmondeley  v,  Clinton  ........     17 

Chorltonr.  Dickie 358,  417 

Christ  (Coll.  of)  V.  Martin  261 

Christ's  Hospital,  Ex  parte  Go- 
vernors of  (20  Eq.  605)     41 

Christ's  Hospital,  Ex  parte  (Go- 
vernors of  (27  W.  R.  458)    ....     39 
Christ's  Hospital,  Ex  parte  Gk>- 

vemors  of  (2  H.  &  M.  166) ....     39 
Christ's  Hospital  (Governors  of). 

Re     40 

Christchuroh  (Dean  of).  Ex  parte 

(23  L.  J.,  Ch.  149)    34 

Christchurch  (Dean  of),  Ex  parte 

(W.  N.  (1872)  201)    39 

Christchurch   (Dean   of)  v.  East 

and  West  Junction  Rly 172 

Christ  Church,  Ex  parte 39 

Christie  v,  Cameron 318,  327 

r.  Christie    360 

1',  Ovingfton 107 

Christy,  Ex  parte  9 

Chubb  r.  Carter 470 

r.  Pettipher   182 

Chuck  V.  Cremer 666 

Church  V.  Perry     386 

Churchill  t;.  Bank  of  l^gland    . .  459 
Churton  r.  Frewen  (16  W.  R.  559 ; 

W.N.  (1867)  101)..  548 

r.  Frewin  (2  Dr.  &  8m. 

390) 383,  391 

Clack  V.Wood   511 

Clagett,  Re 268,  616 

Clapham  v,  Andrews    115 

Clarbrough  r.  Toothill     252 

Clark,  Ex  parte 179 

Re    9 

V,  Callow    359 

V.Clark 641 

v.CuUen    448 

V.  Fergusson 641 

V.Gill 424,426 

V.  Malpas  649 

v.  School  Board  for  Lon- 
don       47 

r.Ward  77,84 

V.  Waters  327 

r.  Woodward    231 

Clarke,  JS<?    43,98,212 

V.  Bradlaugh 311,  313 

V.  Clarke    378 

V.  Cookson 411,  412 

V.  Jacques 478 

V.  Law    427 

r.  Lord  Rivers 274 

V.Roche     616 

V.  Skipper 411 

Clarkson  v.  Parker 6 

Claxton,  Ex  parte 338 

Chiy,  Re 82,  100,  638 

and  Tetley,  Re 616 

Claydon  v.  Finch  464 

Claypole  (Rector  of),  ^x/Hirto    ..     29 


XXVIU 


TABLE  OF  CASTS. 


PAGE 

Clayton  v.  CUrke 338 

Clcgg"  r.  EdmondAon 382,  383 

r.  Rowland    102,  343,  499 

aement  r.  Griffith    439 

Clcnifmtn,  Re 188,  2C6 

V.  Beresford 472 

f .  Norrifl     411 

afiinell  r.  Clennell 443 

Clfrjrv  Corpf^ration,  Rf    105 

Clrfveiand'8  (Duke  of)  Harte  Es- 

taU-M,  lU 42,  4C2 

riitfc  r.  Wilkin.son    542 

Clirtord  r.  BuddH 330 

V.  Tiirrill   17 

Cliiu'h  r.  Financial  Corporation. .   389 

Clinton,  Re 32 

JackHon  r.  Slancy     . .     85 

r.  Clinton 454 

Cli^*»u>ld,  A^     81 

Clithfn)e'H  Trusts,  Re 29 

Clou^^h,  Re 220,  380 

Clover  r.  Adam» 17,  18,  265 

r.  Wilts  Building  Society     332 

Clowes  V.  Hilliard 333 

Clutton,  Ilx  parte 81 

C<>bl>ett  V.  Lewin 328 

Col.lx)ld  V.  Pryke 257 

Cobhamr.  Dalton 188 

C(K;ka3me  v.  Harrinon   18 

Cockbum  r.  Edwards   540 

V.  Peel    369 

r.  Raphael    472 

Co<?kerell  r.  Cholmeley 99 

G>ckle  V.  Joyce 417 

Cockshott  V,  London  Cab  Co 417 

Cocq  V.  Hunasgeria  Coffee  Co.  . .  464 
Coddington  r.  Jackaonyille  Ry. . .  467 

Codrington,  Re • .  •     31 

Coo,  Re    66 

Cofield,  Ex  parte    31 

Colicn  V.  Hale    466 

r.Waley    369 

Ci)\v,  Kx  parte    188 

Re 9 

Coleboumep.  Coleboume,  306,  468,469 

Col ( ;broke  r.  Jones    641 

Colegrave  v.  Manley 17 

Coleman  v,  Hellersn 398 

r.  West  Hartlepool  Co . .  188, 

391 

Coles  V,  Benbow 73,  91 

r.  Civil  Service  Association.  .348, 

350 

G)llander  r.  Hawkins 371 

Collard  v.  Roe    64 

CoUette  V.  Goode    368,  378 

Collingwood,  Re 76,  78 

Collins*  Charity,  Re  31,  32 

Collins,  Ex  parte 44 

V.  Paddington  Vestry  616,  616 

Collinson,  Re 77 

r.  Ballard 397 

~~— V,  Collinson    . .  ....«*  86,  89 

Collis*s  Estate,  Re     33 

Collyer  v,  Isaacs    660 

Cohuan  v.  Sarell    380 

Colquhoun,  Re   6,9,  648,  668 

Colson,  Re 69 

Colyer,  Re 81 


PAGE 

Culver  r.  Colyer  (9  W.  R.  452^  . .  388 

— '- (10  W.R.74{j,..503, 

518 

(11W.R.355)..   844 

r.  Finch 618 

Commerell  r.  Poynton 17 

Commissioners  of  Sewers  r.  Gel- 

latly..272,  336 

r.  Glasse    . .   383 

Compagnie  Financidre  r.  Peruvian 

Guano  Co 387 

Comj>agnie  du  Pacifique  r.  Guano 

Co 393 

Compton  r.  Pre«ton 353 

Conacher  r.  Conacher   480 

Congreve,  Re , 558 

Conn  r.  Garland    454 

Conolan  r.  Lcyland  193 

Con-stantine,  The   616 

Contract  Corporation,  J?r,  Gooch's 

Case. .   385 
V.  Tottenham 

Ry 168 

Conybeare,  iZ^*    81 

r.  Lewis 373 

Conyer^s  School,  Re 79 

Cook,  Re 369 

r.  Broomhead    641 

V.  Collingridge 399 

V.  Dey 316,  317 

V.  Enchmarch   364 

r.  Gillard  6 

V.  Heynes 396 

f>.  Rosslyn  (Earl  o^ 13 

Cooke  V.  Turner 669 

r.WUby    435 

Cooke's  Contract,  J2#    108 

Cookes  r.  Cookes   398 

Cookson  r.  Bingham     402 

Coombes  r.  Brookes 80 

Cooper,  Ex  parte   44,  612 

and  Allen,  Re   108 

V.  Cooper   618 

V.  Ince  Hall  Co 467 

V.  Jones 76 

V,  L.  C.  &D.  Ry.  Co....     38 

V.  Macdonald    80 

r.  Moore    435 

V.  Pitcher 653 

V,  Vesey 336,  612 

V.  Whittingham   640 

Coore,  Re    62,486 

Coorg  (Rajah  of)  V.  East  India  Co.    382 

Cope  V.  Russell 316 

Copley,  Ex  parte    41 

V.  Jackson 362,  644 

Copp,  Re 274 

Coppard  r.  Allen  334 

Corbett  v,  Corbett 342 

t'.  Lewin    463 

Corcoran  r.  Witt  478 

Cork  (Earl  of)  V.  Russell 177 

Cormack  r.  Beisley 17 

Corpus  Christi  College,  Ex  parte       39 

Corsellis,  i2<f    338,887,400 

Corser  v.  Jones 463 

Costa  Rica  (Republic  of)  v.  Er- 

langer..386,  641,  642 
r.  Stroosberg .  .387,  462 


TABLE  OF  CASES. 


PAQB 

Cotter  V.  Metropolitan  Bly 47 

Cotterell  9.  Stratton 266,540 

Cotterill,  JKtf    81 

Coulaon,  £«  (17  L.  T.  27)    32 

(4  Jut.  N.  S.  6)    . .  63,  64 

Course  v.  Hmnphrej    548 

Courtney  V.  Stock 641 

Courtois,  Bs 58 

Courts  of  Justice  Commissioners, 

He 44 

Coventry  (Justices  of),  i2tf    59 

Coyeny  v.  Athill    430 

Coving^n,  £e    65 

Cowan,  £e 456 

Coward,  ^1? 108 

Cowbridge  Railway,  Be   177 

Cowdell,  He 10 

r.  Neale 4 

Cowley  (Earl)  v.  Wellesley 402 

Cox  V,  Barker 334 

r.  Cox 62 

V.  Foley 271 

V,  Stephens   345,  346 

V.  Taylor    346 

Coyle  V.  Cumming    360 

Crabtree,  £e   88 

Cracknall  v.  Janson  ....437,  611,  512, 

663 

Cradock  v.  Owen 606 

Cragg  V.  Taylor 469 

Craig  ».  Phillips    616 

Cramer,  £x  parte  345 

V,  Cramer ,  91 

Crane,  Be    42 

V.  Jullion   317 

r.Kilpin    604 

r.  LoituB 351 

Crause  v.  Cooper 54 

Craven,  Ex  parte    29 

Crawcour  v,  Salter    510 

Crawford  v.  Chorley 396 

V.  Hornsea  Brick  Co. . .  549 

Steam  Co...  614 

Oraycraft,  Be 449 

Credits  Grerundeuse  v.  Van  Weede  608 
Creech,  St.  Michael  (Vicar  of),  Ex 

parU 42 

Crexaetti  17.  Crom  451 

Cresswell,  Be 52 

ff.  Byron 17 

r.  Parker    320 

Crichton,  Be  69 

Crick  p.  Hewlett 413,414 

Crippar.  Wood 116 

Crispin  v.  Cumano 454 

Croft  i^.  Collingwood 396 

Crofton  V.  Crorton,  Be  Boyse  ....  423 

Crofts  r.  Middleton 423 

Croggan  «.  Allen 640 

Croker,J2« 29 

Orompton  v.  Huber 506 

Crookes  v.  Whitworth 186 

Crojyper  v.  Smith  617 

Crosland  r.  Boutledge 367 

Croesy  Be 610 

V.  Maltby 606 

Orossley  v.  Stewart  386,  392 

Crouch  V.  Waller 341 

Crowder  r.  Shee 5 


PAQB 

Crowe,  Be  (13  Eq.  26). .  64,  74,  78,  91 

(14Ch.  D.  304)     76 

(14  Ch.  D.  610)   .  .66,  70,  81 

r.  Bamioot 363,  378 


Crowle  V.  Kussell 267 

Crumlin  Co.,  i?<; 280 

Crump  V.  Baker.. 399 

V.  Cavendish 331 

Culbertson  v.  Wood 103 

Cull,  Be  64 

Cuming,  i?<j    77,78 

Cumming,  i?^' 19 

Cummin H  p.  Fletcher    115 

r.  Herron 616 

Cunard,  ^<; 81 

Curd  V.  Curd 397 

Ourlewis  v.  Whidbome    463 

Curling  v,  Austin 397 

Currie,  Be   12,  13,  67,  73,  81 

Curtis  f .  Sheffield 362,  372,  616 

Curtius  i;.  Caledonian  Insurance 

Co 346 

Curwen,  i2<? 30 

Cust,  Be 77 

Cuthbert  v,  Wharml^ 600 

Cutler,  Be   57 


D. 


D*Adhemar  (Viscountess)  v.  Ber- 

trand    80,  86 

Daintree  r.  Haynes 342 

Dakins  v.  Garratt 646 

Dalby,  Be    6 

Dale  V.  Hamilton 475 

Dalgleish,  Be 66,  70,  82 

Dallas  V.  Glyn    456 

Dallow  V.  Garrold 18 

Dally  v.  Worhan  386 

Dalton,  Be  (1  De  G.  M.  &  G.  265  ; 

16  Jur.  263)    67 

(6  De  G.  M.  k  G.  201 ; 

2  Jut.  N.  S.  1077) 96 

Danford  v.  McAnulty 365 

Danger  f.  Nelson 408 

Dann  v.  Simmins 614 

Darby  v.  Darby 404 

Darcy  v.  Whittaker 351 

Dartmouth  Railway,  Be 50 

Darwin  v.  Darwin 369 

Dashwood,  Ex  parte 39 

Daubney  v.  Leake 499 

V,  Shuttleworth    566 

Daubuz  i;.  Lavington   309,  330 

Davenant*s  Charity,  B$    31 

Davenport  v.  King    180 

V.  Stafford 380,  631 

Davenport's  Charity,  Be 86 

Davey,  JB<!  413 

1?.  Durrant 424 

V.  Miller 66 

David,  Be    6 

i;.  Frowd    499 

r.  Howe 271 

Davidson,  Be 05 

Da-vie,  Be    13 


TABLE  OF  CASES. 


PAGE 

Dayies,  Ex  parte  (16  Jur.  882)    . .    88, 

644 

i2«  (3  M.  &  G.  278) 89 

(9W.  11.134) 103 

i\  Ballenden    377 

V.  Boulcott 34C,  347 

t'.  Chatwood,  He  Allen  . .  7,  548 

r.  Marshall  (No.  2)  . .  649,  551 

V.  Nixon 341 

v.Otty    428 

V.  Stevens 330 

r.  WilUams    275,  387 

Davis.  i?fr  (8  Eq.  98) 435 

(12Eq.  214)    64,81 

(3  De  G.  &  J.  144  ;   4 

Jut.  N.  S.  1029)  ....     29 

. r.  Andrews    461 

. V,  Barrett 469 

r.  Chanter 79 

■  V.  Davis 266 

V,  Duke  of  Marlborough . .  469 

V.  Dysart    (Earl    of)    (20 

Beav.  413)  372 

(21 

Beav.  124) 8 

V.  Flagstaff  Co 276 

V.  James     356 

r.  Moms 324,  338,  448 

V.  Spence    331 

Davis's  Estato,  i2<?     28 

Davy  t'.  Garrett ....  355,  356,  360,  610 

r.Price 472 

])aw  V.  Eley   188,  383 

Dawkins  v.  Morton   606 

Dawson,  He  (28  Beav.  606)   ....  11,  13 

(6  N.  R.  346) 66 

(3  N.  R.  397) . .  78,  80,  81, 

86 

V.  Beeson    , . , 480,  666 

. V.  Jay 478 

. V.  Raynes 472 

Day,  He   462 

r.Batty  347,499 

V.  Brownrigg 468 

r.  Croft 472 

t'.Radcliffe    337 

v.  Whittaker 217,  407 

Dean  v.  Thwaite    398 

V.  Wilson 476 

Deanes  v.  Kitchin 317 

Dear  v.  Sworder    364 

Deaiden,  He  13,  558 

De  Bay  v.  GriflSn 7 

De  Beauvoir,  He    40 

De  Brito  v.  Hillel 441 

D'Epineuil,  He 280 

J>eere,He    188 

Defries  v.  Creed •  469 

De  Hart  v.  Stevenson  336 

D'Hormusgee  v.  Grey   333,  641 

De  la  Rue  tr.  Dickinson    392 

De  la  Touohe,  He 68 

Delves  v.  Delves    475 

De  Montbrun  v,  Hirsoh   318 

Dempsoy  v.  Dempsey   475 

Denoer.  Mason 616 

Dendy,  He  9 

Denison  r.  Hardings     318 

Denning  v.  Henderson 475 


TASR 

Dennis,  J?^  (12  W.E.  675;  3N.R. 

636) 79,81 

(5  Jur.  N.  S.  1388)..  102 

r.  Crompton 364 

V.  Morris    464 

V.  Seymour    331 


Densem  r.  Elworthy 335 

Dent  V.  Basham 9 

V.  Dent 464 

V.  Sovereign  Life  Assurance 

Co 411 

Derbishirc  c.  Home 397 

Derby  Municipal  Estates,  He  ,.,,     28 

Derriman,  He 39 

Desborough  v.  Harris •     65 

Devaynes  r.  Robinson  .,334,  335,  845 

Do  Visme,  He 77 

Devon  &  Somerset  Rly.,  He. .  171,  172, 

175 

DeVoyr.  DeVoy    91 

Dewdney,  Ex  parte   4 

De  Windt  V.  De  Windt    372 

De  Winton  v.  Mayor  of  Brecon  . .  469 

Diamond  Fuel  Co.,  He 617 

Dick  r.  Munden 541 

Dicken  v.  Hamer 484 

Dicker  r.  Clarke    317 

Dickin  t'.  Dickin    HI 

Dickinson,  J2r    81,491 

Dicks  V.  Brooks 511 

r.  Yates 266,  539,  640 

Dickson,  He  (8  De  G.  M.  G.  655) . .    10, 

11,13 

(W.  N.  (1884)  236    ..   121 

(W.N.  (1872)223;  27 

L.T.671).,72,  73,  75,81 

(1  Sim.  N.  S.  34)   .  .55,  66 

V.  Harrison    267 

Dier  v,  Martin,  He  Martin 606 

Digby  V.  Turner    189 

Dimes  v,  Wright   5 

Dinning  f?.  Henderson 41,  504 

Disney,  He 57 

Ditton>  Ex  parte  J  He  Woods    ....       4 

Divers,  i2(f 28,39,46 

Dix  V.  Groom     375 

Dixie  V.  Wright 28 

Dixon,  He 66,  72,  73,  75,  81 

r.  Jackson 29 

— V.  Morley  58 

V.Wilkinson 472 

V,  Wrench 459 

v.Wyatt 400 

Docker,  Ex  parte.  He  Heritage  ..6,  10, 

13 
Docwra,  2?<f,  Docwra  v.  Faith ....  498 
Dodd,  He  (W.  N.  (1871),  83)  ... .     40 

reW.  R.  174)    434 

Dodds  V.  Gronow 183 

r.ShephCTd    609 

f^.Tuke 895 

Dodkin  fT.  Brunt    81 

Dodson  V,  Sammell  (1  Dr.  &  Sm. 

676;  9W.R. 

887) 101 

(8W.R.262)..  380 

Dodsworth,  He  57 

Doe  d.  Hutchinson  v.  Manchester, 
Bury  &  Rosendale  Rly.  Co 36 


TABLE  OF  CASES. 


PAOB 

Doffgett  9.  Eastern  Comities  lUy.    24 

Dcmnaa,  i2^ 5 

Dolphin  p,  Layiton    456 

Domville  r.  Lamb 404,  405 

I>ood8on  r.  Turner    189 

Doody  V.  Higgins 344 

Douglas  9.  .^^^butt    440 

V.  L.  &  North  Western 

Rlr.Co  36 

Douthwaite  v.  Spensley  506 

DoYBy  lU 606 

Dowdeswell  r.  Dowdeswell.  .257,  343, 

418 

Dowling, -R*    32,  42 

r.  Dowling    372 

V.  Hudson 469 

Downes,  Se  10,  12,  14 

Downing  College  Case 559 

Doyle  V.  Kaufman 316,  538 

Drake,  i£#  (22  Beav.  438) 11,  12 

(8Beay.  123)    13 

V.Drake 518 

V.  Synies    337 

r.  Tref nsis 29 

Draper,  J2*  (2  W.  R.  440)    81 

(9W.R.805) 77,  78 

V.  Manchester,  &c.,  Ely. 

Co 391 

Drai>ers'  Co.  v.  McCann 108 

Drennan  r.  Andrew 341 

Dresser  v.  Morton 341 

Dreyer  v,  Maudsley 472 

Dreron  v,  Drevon 435 

Drew,  27^    13 

V.Clifford 5 

Drewe,  JRe 81 

Drewery,  Jie  67 

Drinkwater  tr.  Ratcliffe  ....   180,  181 

Driver,  JU 66,  79 

Dryden  r.  Foster 466 

V.  Frost 436 

Duce,  lU 65,  80 

Duckett  V.  Gover 333 

Dudley,  Be 189 

Dufaur  v.  Siffel 540 

Duffield  V.  Elwes 445 

Dummer,  JKe 29 

Dunkirk  CoUiery  Co.  v.  Lever    . .  421 

Dunn  V.Dunn 391 

V.  Hales 4 

Dunraven  Co.,  JSe  ,,,, 253 

Duntv.  Dunt 13 

Dupuj  r.  Welsfoid 338 

Divrant  r.  Ricketts 330 

Dyke  y.  Cannell    268 

Dylar,  J7e    40 

Dymond  v.  Croft 817,  357 

Dynevor  Co.,  JRe    352 

Dyson  v.  Pickles    407 


E. 


Xim    V.    X  m         •*■.     •!..••    ••*...    ••••••       OUO 

Eade  v.  Jacobs  385 

V.  "Winser 457 

Eager  r.  Johnstone   321 


FAOB 

Earl,i2i;  435 

Earle  v.  Sidebottom 400 

and  Webster,  Be 167 

Earp  r.  Lloyd    386 

East,  J2<f  (2W.  R.  Ill)    42 

(8  Ch.  736) 80,  83,  84 

East  Lancashire  Rly.  Co.  v.  Hat- 

'  tersley 439 

and  West  Junction  Rly.  Co., 

Be 171,  173 

Eastern  Counties  Rly.   Co.,    £x 

parte    48 

v.  Tufnell    46 

Eastwood  v.  Clark 491 

Eaton  r.  Storer 369,  374,  538 

Ebersley's  Co.,  Be     409 

Ebrard  r.  Gassier 541 

Eccles  r.  Liverpool  Borough  Bank  479 
Ecclesiastical  Commissionerss   J^x 

parte  (13  W.  R.  575)    43 

(39  L.  J.,  Ch.  623)     40 

(W.  N.  (1873),  173)     39 

Eckersley  v.  Eckersley 380 

Edenv.Naish    257 

r.  Thompson 41,  42,  44 

V.  Weardale 348,  356 

Edgington  v.  Fitzmaurice    543 

Edmonds  v,  Foley 388 

Edmunds,  Be 15,  40,  43 

Edward  Sixth's  Almshouse,  Be  ,.     30 

Edwardes  r.  Burke    541 

Edwards,  £x  parte 37 

Be 54,  189,  339 

V.  Edwards    469 

V.  Grove 462 

V.  Harvey 232 

V.  Lawless 4 

V.  Lowther 336 

r.  Spaight 423 

Egerton  r.  Anderson    363 

Egging^n  v.  Cumberlege    4 

Eglin^n  (Lord)  v.  Lamb 388 

Egremont  (Lord),  Be    32 

Elderton,  J2tf   98 

Eldridge,  i2^  6 

p.  Burgess 351,  417 

Electric  Telegraph  Co.  v.  Nott  ..  439 

'ElgBx.Be    55 

Ellerthorpe,  Be 66,  68 

Ellioe  V.  Roupell    430 

Elliot,  i2«    65 

"EmByBe 64,  66,  75,  82 

V.  Robins  433 

'EHiiaon,  Bx parte 30 

Be  (8  De  G.  M.  &  G.  62).    39 

(2  Jut.  N.  S.  62)    . .  81,  82 

r.  Thomas 610 

Elliston  r.  Sheldrake    327 

Elmer V.  Creasy.... 392 

I  Elmore,  Be 103 

Elmslie,  Be  (12  Beav.  538)    ....  6,  12 

and  Co.,Be{9  Eq.  72)  ..  5,  10 

(16  Eq.  326)  . .      7 

"EiaomfBe 267 

lElweB,Be    103 

V.  Elwes 402 

Ely  (Dean  of)  r.  Gayford    . .  345,  347 

Emden  v.  Carte 17,  18 

Emeny  r.  Sandes  541 


xxxii 


TABLE  OF  CASES. 


PAOB 

Emma  Mining  Company  v.  Grant  413 

Silver  Mining  Co.,  He,.,,  429 

Emmet,  He 515 

England  v.  Lord  Tredegar 101 

Engleheart  v.  Moore 4 

English,  ^<' 44 

. r.  Tottie 382,  383 

Enthoven  v.  Cobb 389 

Equitable    Reversionary  Interest 

Society  v.  Fuller    369 

Ernest  v.  Partridge 649 

Esgair  Mining  Co.,  Jie 493 

Ethcrington  t'.  Wilson 266 

Eton  College,  Hx  parte  (3  Ely.  Ca. 

271  ;  15  Jut.  45)     40,  41 

European  Banking  Co.,  He 548 

Evans,  Ex  parte 8,  469 

i^^Watkins    ....   177 

i?tf  (30  Beav.  232) 103 

(UCh.  D.  511)   30 

(W.N.  (1873)46)  ....     37 

(7  Ch.  609;  41  L.  J., 

Ch.  612  ;    20  W.  R. 
696;  26L.  T.  815)..    66, 

69 

Jane 30 

i\  Bear   189 

V.  Buck 334 

r.  Edwards    641 

V.  Evana     180 

V.  Louis 387 

r.  Williams   104 

Evelyn  v.  Chippendale 641 

r.  Evelyn    374,413 

Everett,  He 63 

r.  Prythergch   188 

Everson  v.  Matthews 341 

Ewart  V.  Williams      398 

Exchange  Bank  v.  Billinghurst . .  611 
Eyre,  He  (49  L.   T.  259  ;  W.  N. 

(1883),  163)    122 

(10  Beav.  669)   7 

(4  Kay  &  J.  268) 476 

r.  Barrow 188 

f.  Cox     306 

,  He  Jones     316,  638 

9,  Hughes 266 

r.  Morering  337 

r.  Shaftesbury  (Countess  of)  98 


F. 


F ,  He   7 

Fagg,  He 66,  66 

Fairolough  v.  Marshall    268 

Faithful^  He 17 

V.  Ewen 18 

Fane  v.  Fane 640 

Farington,  He 6 

FaiquiiarBon  v.  Pitcher    479 

Farr  v.  Sheriflfe 648 

Farrant,  He    84 

Farrell  t;.  Wale 417 

Farrer  f».  Sykes 438 

Farrow  v.  Austin 640 

p.  Rees   ,  649 


PAOB 

Faulkner  v.  Daniel    469 

Faversham  Charities,  He 30,  32 

Fawthpop  f .  Stocks  183 

Feame  v.  Wilson 8 

Feams  v.  Young    399 

Feaver  r.  Williams  383 

Felkin  r.  Lord  Herbert    383 

Fellowes  r.  Deere 337 

FeUows,  He 83,  84,  88,  484 

r.  Barratt 338 

V.  Thornton 456 

Feltham,  He   65 

Felthouse  r.  Bailey  426 

Fennel  v.  Brown    439 

Fennings  r.  Humphrey   666 

Fenton  v.  Crickett 668 

r.  Cumberlege   .  .428,  439,  490 

Ferguson  v.  Benyon 435 

V.  Ferguson 189 

V.  Wilson 639 

Femandes,  He    20 

Fernandez,  He    426 

Femyhough  v.  Naylor 437 

Ferrand  r.  Mayor  of  Bradford   . .  666 
Ferrers  (Earl)  v.  Stafford  &  Ut- 

toxeter  Ry 38 

Ferrier  v.  Atwool 383 

Ferrior,  He 66 

Fiddey,  He,  Heinrich  v.  Sutton  . .     16 

Field,  He  (16  Beav.  693) 7 

(W.  N.  (1877),  244) ....       7 

V.  Carnarvon  Rly.  Co 47 

1.  Field 466 

V.  Seward 604 

Fielden  v.  Hornby    227 

Finch,  He    42 

r.  Jukes 108 

Finlay  v.  Davis 410 

r.  Scott 348 

Finnegan  v.  James    392 

Finney,  He 68 

r.  Hinde     460 

Fiott  V.  Mullins 429 

Firmin  f.  Pullen    65 

Fisher,  He  (18  Beav.  183)    7,  14 

(W.  N.  (1881),  137 ;  30 

W.R.  67)   60 

V.  Bunbury    641 

r.  Coffey    433 

r.  Fisher    38 

r.  Hughes 86 

V,  Owen 360,  386 

V.  Val  Travers  Asphalte 

Co 279 

Fishmongers'  Co.,  Ex  parte    ....     41 

Fitton  f.  Macclesfield  341 

Fitzwater,  iStf 376 

Flack,  He    68 

Flamank,  ^^ar^tf    37 

Flattery  r.  Anderson    341 

Fleming  v.  Crouch. 180,  181 

V.  East   506 

Flemon,  iStf 40 

Fletcher,  £x  parte 69 

V.  Dodd 472 

r.  Rodgers     468 

Flintoffr.  Haynes 602,  604 

Flitohcroft,  He  76 

Fk)od,  He    120 


TABLE  OF  CASES. 


TTiiii 


PAGE 

Flower,  £x  parU    7,38,89 

£0 6 

^,  and  Metropolitan  Board 

ofWorks   123 

r.Bright    637 

V.  Leyton  (Local  Board  of)  305 

r.  Lloyd 263,  467,  610 

r.  Kewton  •,...,.., 4 

r.Todd 360 

Fluid  ff.  Fluid    869 

Fluker.Jid   6,6 

Foat  r.  Margate  (Mayor  of)    ....  306 

Foley,  ExparU  6,  642 

9.  Smith    14,  374 

Foligno,  iZ«    66 

Foljambe,  Rt 14 

Fookfl,J29    48 

Forbee,  Me 436 

r.  Tanner 392 

Ford  and  Hill,  J2^ 108 

r.  De  Pontes 382 

V.  Dolphin 388 

p.  Tennant    383 

r.Tynte    494 

Fore  Street  Go.  r.  Dnnant 318 

Forest,J7tf  101 

Forester  r.  Bead   361 

Forsbrook  r.  Fozalnook    406 

Forshaw,  i2^ 17 

Forster  r.  Daries 79 

^^— r.  Menzies •  817 

Forsyth,  J20  4,7,10 

Fortescae  v,  Fortescne 387,  388 

Foartone,  lU    •• 66 

Foster,  i?<; 6,  12,  13,  14 

c.  G.  W.  By.  Co 640 

and  Lister,  He 108 

V.  Cantley 338 

V.  Dawber  80,  82 

V.  Edwards 266,  408 

V.  Foster 182,  397,  398 

V.  Oamgee 371 

V.  Harvey 438 

r.Parker    78 

Foulda  V.  Midgeley  430 

Fowler  r.  Barstow 306,  321,  322 

r.  Bayldon    346 

V.  Daviee   341 

r.  Knoop    348 

r.Boberts 466 

r- V.Scott 182 

Fox  r.  Amhurst 29 

V,  Bearhlock 606 

«.  Blew 642 

«.  Charlton    16 

Foxen  9.  Foxen 499 

Foxon  r.  Gasooigne 18 

Foxlowe  ».  Amooats 397 

Foxwell  r.  Webster 466 

Fozard,ie^   68,60 

Frampton  9.  Webb 327,  644 

Franoome  v.  Francome 439 

Franklin.  V.  Feaiherstonhaiigh   . .       8 

¥T9xiiijJi^.EA  parte    31 

Fraser  « .  Cooper 336 

ir.Hall&Co 364 

7-  9.  Thompson 644 

Freaaonr.Loe    374,418 

Freehold  Land  Co.  r.  Spargo ....  642 

M. 


PAGE 

Freeman  r.  Butler 884 

r.  FairUe    888 

Freemen  and  Stallingers  of  Sun- 
derland, Ex  parte    36,  37 

French,  J?*" 102 

Fre8ton,J2<f 189 

Friend  r.  Solly    608,  659 

Fritz  r.  Hobson 380,  478 

Frodaham  v,  Frodsham . . . .  85,  92,  487 

Frost  V.  Hamilton 397 

Frowd  r.  Stillaid  5 

Fry,Exparte 341 

r.  Ernest 188 

Fryer  r.  Wiseman 340,  422 

Fulham,JZ* 88 

Fulica,The 466 

Fuller  r.  Alexander 331 

Fuller's  Settlement,  Be    96 

Furberr.  King    317,386 

Fumess  v.  Booth  356 

FusseU  9.  Dowding  352 

Futvoye  r.  Kennard 1 88 

Fyfe  9.  Arbuthnot    372 

lyfe'sCase 346 

Fyler9.Fyler 380 

Fy8on,i20    10 


O. 


G.9.H 861 

Gage  9.  Rutland,  Me  Cabbum    •  •  640 

Gaitakell,  Me 6,  7 

Galliers  9.  Metropolitan  By 86 

Ghilloway  9.  Corporation  of  Lon- 
don         7 

— ^—  9.  Mayor  of  London  ..  618 
Gamston  (Bector  of),  JS^r  j70r/«    ..     29 

Gandee  9.  Stansfield 384 

Grandy  9.  Beddaway 649 

Garbutt  9.  Fawcus    267 

Garcias  9.  Bicardo 618 

Gardner,  Me 66,  68,  470 

9.  Cowles 64,  91 

9.1rvin 888 

9.  London  C.  &  D.  Rly. 

Co 178,  469 

Gare,  JZr 252 

Garey  9.  Whittingham 648 

Garland  9.  Garland 469 

Garlick9.  Lawson 872,  405 

Garling  9.  Boyds 411 

QanieS^Me 489 

9.  Bradley 88,  271,  639 

Gamett  Orme,  Me 141,  149 

Gamier,  Me 67,  69 

Gamidf  Ex  parte 614 

Garrod  9.  Holden 841 

Gartside,  ^   79 

Garty,  J20    79 

GaskeU,  ^ /Mir/«  . .  • 89 

9.  Chambers 319 

Gaskin  9.  Balls  • . « • 468 

Gates  9.  Buddand 436 

Gath  9.  Webster    332 

Gathercole  9.  Smith    355,  616 

Gaunt  9.  Taylor    618 

C 


xxxir 


TABLE  OF  CASES. 


PAGE 

Gaudet,  iZ^" 257 

Gawthorpe  r.  Gawthorpe    468 

Gay  r.  Laboucliere    385 

Gedye,  He  6,  7 

Gee  r.  Gee 338 

General  Extatew  Co.,  Re  505 

Exchanjre  Bank  r.  Homer  188 

Share  Co.  r.  Wetley  Co. . .   380 

Gething  r.  Keighley 398 

Gibbin,  Re  *, 81,  117 

Gibbings  r.  Strong    376 

Gibbon,  71^    \ 80,88 

Gibbs  r.Daniel 517 

r.  Haydon , 116 

r.  Phillipaon 188 

Gibraltar  Banking  Co.,  Re 439 

Gibson  r.  WillH 345 

r.  Woollard   474 

Giddingis  v.  Giddings    642 

Gilbert  r.  Comedy  Ojxjra  Co 4-10 

r.  Endean    431,445 

V.  Guignon     558 

r.  Russell 444 

r.  Smith....  180,  181,  183,  396 

Giles  V.  Hamcr    17,  18 

Gill  V.  Gilbard   437 

r.Woodfin 376 

Gill's  Case 280 

Gillatt,  Re 81 

Gillespie  r.  Alexander 500 

Gillow  V.  Rider 7 

Giraud,  Re 79 

Girvin  r.  Grepe 331 

Glanville,  Re 92,  380 

GUzbrook  v.  Gillatt 462 

Glebe  Lands  of  Great  Yeldham, 

Re 38 

Gledhill  r.  Hunter 326,  353 

Gledstanes,  Re 64,  61 

Glendcnning,  Re    66 

Glenny  and  Hartley,  Re 80 

Glossop  r.  Heston  Local  Board  . .  422 

Gloucester  Charities,  Re «     79 

(Dean  of),  Ex  parte ....     34 

Gloucestershire   Banking    Co.  r. 

Fhillipps 193,  286,  348,  349 

Glover  v.  Ellison   399 

Goddard  r.  Jeffreys 612 

V,  Haslam 346 

i^.Parr    437 

Godden  v.  Corsten 309 

Godfrey,  5iJ    63,70,73,76 

Goe,  Re    43 

Gold,  Re 10 

Golding   V,  Wharton   Saltworks 

Co 331,  360,  610 

Goldsmith  v.  Goldsmith   342 

Gombault,  Re    58,  439 

Gooch,  Re    30 

Gooch's    Case,  Re  Contract  Cor- 
poration    386 

Good  Intent  Benefit  Society,  Re,,     66 

r.  Blewitt 499 

Goodale  v.  GawUiom 426 

Goode  r.  West     66,  67 

Goodrich  V.  Harsh 183,  335 

Goodsman,  Re    •     63 

Goodwin  v.  Archer    642 

Goold,  Re    361 


PAOB 

Grordon,  Re 66 

r.  Dalzell   10 

f .  Jennings    466 

Gore  Langton,  Re 39,  42,  43 

Gosling  V.  Gosling 372,  405 

Goas,  Re 435 

Gt>8«et  r.  Campbell    376 

Gough  r.  Bage    77,  85 

r.  Heatley 396 

Gould,  Ex  parte 113 

Grover  r.  Stilwell    66 

Gowran  V.  Bamett    641 

Grace  r.  Baynton 64,  78 

Graham  r.  Campbell . . .  .265,  468,  612 

r.  Graham 399 

V.  Wickham 658 

Grainge,  Ex  parte 30 

Grange,  Re 81 

r.  White 186 

Grant,  J&?  (2  J.  &  H.  764)    88 

r.  Banque  Franco-Egyp- 

tienne   616,  517,  618 

r.  Easton     309,  830 

r.  Grant  (34  L.  J.,  Ch.  641 ; 

6N.R.347)   81 

r.  Grant  (6  Russ.  189)    . .  378 

Gray  r.  Lewis    334 

r.Webb    365 

Grayson,  Re    91 

Great  Australian  Co.  v.  Martin  . .  322 
Eastern  Rly.  Co.  r.  Nor- 
wich and  Spalding  Rly. 

Co 652 

Northern  Rly.  Ex  parte,  .48, 49 

Re Ill 

Co.  V,    Ta- 

hoQxdin   ..  168 

Southern  and  WestemRly. 

Ex  parte  44 

Western  Colliery  r.  Tucker  392 

Rly.  Co.,  Ex  parte    46 

Greaves,  Re 308 

V,  FlCTung 367 

r.  Keene     189 

Gi«en,  Re  (26  Ch.  D.  16) 17 

(lOCh.  272) 83 

2  De  G.  F.  &  J.  121)  101 

(8  W.  R.  403,  6  Jut. 

N.  S.  530)     ....  102,  103 

r.  Angell    106 

V,  Bennett , 411 

r.  Chamock   641 

V,  Measures   344 

r.  Sevin 368,369,378 

V.  Smith 280,  281 

GreeninK  v,  Beckford 461 

Greenaill,  jBtf 466 

Greenwood,  Re 69 

V.  Churchill  668 

^— ^ V,  Sutherland    ......  405 

Greer  r.  Young  16,  18 

Gregg,  A? 8,  12 

r.  Taylor    6 

Gregson,  Re 388 

Ghreig  v,  Somerville   499 

GreeOey  v,  Mousley 383,  389 

Gretton  v.  Mees 367 

Greycoat  Hospital  r.  Westminster 
Commissioners 317 


TABLE  OF  CASES. 


PAOB 

Gridley  r.  Ansten 4,  5 

Grienon  v.  Astle  88 

GriflSn  r.  Allen 613 

Griffith,  Be 10 

r.  Blake 468 

Griffiths  r.  Cambrian  Rly 172 

r.  Cowper 317 

V.  Griffitha   17,476 

Grills  r.  Dillon 617 

Grimoldby  (Rector  of),  £r/>fli'^^..     28 

Grimsby  r.  Webster 462 

Grimwood  v.  Bartels 182 

r.  Shaye    341 

Groom,  Me 89 

Groome  v,  Rathbone 331 

Grove,  Re    ,     67 

V,  Samson  . . , , 6 

GroTes  v.  Carbert 180 

r.  Grores   391 

r.  Levi    346 

Grtmdy  r.  Buckeridge 81 

• ,  Kershaw,  and  Co.,  £e   ,»     10 

Gu^ret  V.  Yonn^    663 

Guest  p.  Cowbndge  Rly 177,  179 

r.  Keames 231 

r.Smith    476 

Gnibert,  JRe , 80,  81 

Guilden  Sutton  (Incumbent  of), 

Exparte 39,  40,  41 

Gunnell  v.  Whitear    64,  66 

Gunson  v.  Simpson    70,  81 

Gumey  v.  Gumey 372 

Gwyer  v.  Peterson    466 


H. 


H.,  Se 468 

Habershon  v.  Gill 467 

Hacking  r.  Whalley 186 

Haddan,  JZtf    384 

Hadgett  v.  Commissioners  of  In- 
land Revenue 94 

Hadley,  Be 79 

V,  Hacdougall  389 

Hagffitt  r.  Iniff 436 

Haign  r.  Ousey 6 

Hair,  J?^  (10  Beav.  187)    6,6 

(11  Beav.  96) 7,  9 

J8  Scott  N.  R.  231)  ....     16 

Haire  v.  Lovitt 42,  43,  44 

Hakewell,  j5':r  ;Mr^tf 341 

V.Webber 417 

Haldane  r.  Eckford 387 

'Bjb^  Ex  parte    ....269,468,614,662 

Be    30,62 

V.  Austin , .  334 

&  Barker,  Be 7,17 

Dare,  Be 108,  126 

r.  Eve 356,  369 

If.  Hale 64,  77,  78 

r.  Hall  462 


PAOB 

Hall  r.  Lianlet    384,393 

«^.  Pritchett    466 

Hallett,  Be 11 

Hal8aU,i^<' 6 

Halscv,  Bf' 30 

Halstead  United  Charities,  Be   .,     42 

Haly  V,  Barry    469 

Hamburger  v,  Poetting    641 

Hamer  v.  GUes 17,  18,  456,  467 

Hamilton  v.  Davie:* 317 

9,  Hector 99 

r.  Nott 383 

Hamlyn  r.  Bettcly    420 

Hamond  v.  Walker  336 

Hampden  v.  Wallis ....  445,  455.  479 

Hampson  v.  HampHon 383 

Ham^s  Trust,  Re   66 

Hampton  v,  Holman 372 

Hanbury,  Be  39,  40,  148 

Hancock  v,  Guerin 387 

Hancox  v.  Spittle 66,72,  82 

Handley  v.  Davics , 64 

V.  Metcalfe 68 

Haney,  Be 60 

Hankey  v.  Morley 62,  68 

Hanmer  v.  Flif  ht 331 

Hannaford  v.  fiannaford    17 

Hanover  (King  of)  r.   Bank  of 

England 79 

Hansen  v.  Maddox 609 

Hansford,  Be 63,  69 

Hanslip  v,  Kitton  (8  Jur.  N.  S. 

836) 663 

(1  De  G.  J.  & 

S.  440)....  887 

Harbord  v.  Monk 382 

Harborough  (Earl  of)  r.  Shardlow.    86 

Ex  parte,,,,     40 

Hardiman,  Be 180,  185 

Harding,  i^tf  13 

r.Tingey  378 

Hardley,  Be 62,  63 

Hardman,  Ex  parte 84 

Hardwick  r.  Wright    398 

Hardwioke  (Earl  of).  Ex  parte,  .28,  40 

Hardwidge,  Be 267 

Hardy,  Ex  parte 28 

Be    41 

Hare  9.  Hare « .401,  404 

Harford,  i;<T    81 

Hargreaves  f .  Scott 661 

. r.  Wright 68,70,  78 

Harker,  i?tf 613 

Harle,  Be  ,, 7,  13 

Harlook  v.  Ashb^iy  ........  363,  616 

Harper,  Be  12,  14 

Harpham  v,  Shacklock 265,  612 

Harries,  Be 12 

Harrington  r.  Harrington 618 

Harris,  Ex  parte 84,  88 

Be  (2  W.  R.  442) 67 

Be  (7  Jur.  N.  S.  166)  ....  433 

V.  Aaron 266,  612 

V,  Fleming 320,  617 

r.  Gamble 356,  368,  369 

V,  Hamlyn 644 

V.  Owners  of  the  Franoonia  321 

r.  Jenkins 366 

r.  Jewell    460 

o2 


XZXYl 


TABLE  OF  C.VSES. 


PAGE 

Harris  v.  Petherick  ^ .......... .  539 

r.  Start  6 

Harrison,  He  (Scton,  616)     64 

i?^  (13  Ch.  D.  603)   ....   512 

Jte  (22  L.  J.,  Ch.  69)    79,  80 

Ite  (W.  N.  (1883),  31)  . .  119 

r.  Bottenheim  331 

V.  Boydell 472 

r.  Cornwall  Rly.  Co.  18,  401, 

402,  512 

r.  Leutner373,  374,  655,  660 

r.  Smith    65,77,90 

V.  Stewardflon    316 

Harrop,  Be  (3  Drew.  726)    28 

Jie  (24  Ch.  D.  717)     . .  148,  149 

£x  parte 37 

Harry  v.  Davey 336 

Hart  r.  Hart 257 

V.  Herwig 317 

V.  Tulk  469 

Harter  r.  Oolman 116 

Hartington,  Rector  of,  £x  parte. .     29 
Hartley,  Jie  (2  Jur.  N.  S.  448)   . .       9 

(30  Beav.  620)  10 

(W.N.  (1879),  197)..  181 

r.  bilke 317 

r.  Owen 392 

Hartmont  r.  Foster 266 

HartnaU,  JRe 66,  7 3,  74 

Hartwell  v.  Colvin    499 

Harvey,  JB^ 64 

V,  Bradley 398 

f;.  Brooke  476 

r.  Croydon  Sanitary  Au- 
thority   265 

f.  Hall    188,189,465 

V.  Harvey 466 

■  V.  Mayhew    8 

Harwood,  JRe 91 

Hastie  r.  Hastie    611 

Hastings  v.  Hurley    320,  638 

Hatch  V.  Searles 603 

Hattatt,  He,, 81 

Hatton  9.  Haywood 177 

BLaw  V,  Vickers ,   346 

Hawea  v,  Bamford    433 

Hawkes,  He 68,  59 

Hawkesley  r.  Gowan    461 

Hawkins,  JEx  parte    37 

r.  Hall  188 

V.  Morgan 464 

Hawks  V,  Hawks 24 

Hawthorn  v,  Harris 316 

Haycock,  He  , , , , 62 

Hayes,  He  30 

Hayne,  He 37 

V.  Cavell 662 

Haynes  V.  Barton 41 

9.  Cooper 18 

Hays  r.  Trotta: 8 

Hayter,  J?^ 491 

Hayton  9.  Beall 462 

Hayward,  Hs 44 

V.  Haywiud 492,  493 

r.Pyle   346 

• —  V.  Smith     182 

V.  Stephens   435 

Hazle.  He    153 

Headden  v.  Emmott 345 


PAOB 

Headington,  He 64 

Healdr.  Hay 317 

Heapby,  iZr 80 

Heard  v.  Borgwaxdt 337 

r.  Cuthbert    88 

Heath  r.  Fisher 474 

r.  Pugh    260,  863 

r.  Wallingford 440 

Heather,  He    8 

Heatley  r.  Newton    267,  334 

Hedges  r.  Clarke  231 

Hedley  r.  Bates 257,  468 

Heinnch,  The    18 

r.  Sutton 16,548 

Hele  f.  Lord  Bexley • . . . ,  347 

r.  Ogle  316 

HeUier  r.  Ellis   384 

Heming,  He 66 

r.  Leifchild    558 

Hemming,  Ex  parte    ..12,  13,  14,  191 

P.Wilton 8 

Henderson  v.  Atkins 638 

V.  Ripley 393 

Hcneage  v.  Aikin 478 

Hennessy  r.  Bohmann 467 

Henniker  17.  Chafy    41,42 

Henshaw,  He 62 

r.  Angell 606 

Hereford,  &c.,  Railway  Co.,  He,,  41 
Heritage,  He^  Ex  parte  uw^et  6,  10, 13 
Herring  v.  Clark   65 

p.  Clobery    ,.  617 

Hertford  (Marquis  o^.  He   ......  460 

Heslop  V.  Metcalfe 9,     17 

Hetherington  r.  Lon^;rigg 396 

Heugh  V.  Chamberlam 360 

r.  Garrett 391,  392 

Hewetson  v.  Todhunter    ....  346,  347 

Hewitt,  He 71,  89 

Hextall  V.  Cheadle    493 

Hey,  J2*  76 

Heymann,  He 436 

Hick  V.  Lockwood 469 

Hicks  r.  Hicks  472 

Higginbottom  v.  Ajn^ej    374 

Higgins,  He    108 

t'.  Wooloott    8 

Higginson  v.  Hall 387 

Higgs  V.  Dorkis 182 

r.  Schrader 16 

Highton  V.  Treheme 616 

Hildick,  He 281 

Km,He 81,  108 

r.  Bonner , . , .  347 

r.  Campbell 383 

r.  Hart-Davis.... 437,  468,  553 

V.  King , 494 

^—  V.  Metropolitan        Asylums 

Board 649 

Hillary,  He 62 

Hillman  r.  Mayhew  264,  265,  363,  463 

464 

Hilton  9.  Hilton    ...» 504 

BinckB.He 189 

Hind  r.  Whitmore.* 542 

Hindle  V.  Taylor    402 

Hinton,  He 6 

Hirst  9.  Procter 434 

Hitch  r.  Wells   327 


TABLE  OF  CASES. 


xxxvii 


PAGE 

Hitchin  v.  Hoghes    687 

Hitchins  V.  Tate    4 

Hoar  9.  Loe   353 

"Roare,  jRe  (i  Om,  254)     68 

mW.  R.  181)    96 

r.  Wilson 390,  391 

Hobber.Reid    346 

Hobhouae  r.  Courtney 317 

Hobflon,  Jte 30 

V.  Jonee 398 

r.  Monk 809,  330 

V.  Monks    363 

Hobr  V.  Hitchoook    541 

Hoch  9.  Boor 265,  268 

Rodgef  £x  parte    43 

Hodge^  He  (4  De   O.  M.  &  G. 

491) 58 

(6W.  R.  487) 59 

(8  K.  &  J.  213;  3  Jnr. 

N.  8.  860 56 

V.    Hodares 120,478 

Hodgson,  £e  (18  Jur.  786 ;  2  Eq. 

R.  1083)  ..56,  58,     59 

(W.N.  1884,  117)..  540 

(11  Ch.  D.  888)    67,     89 

Hodgson's  Will,  He  (22  L.  J.,  Ch. 

1055)     60 

Hodson,  J20 79 

r.  Moohi  366,  364 

Hoffman  r.  Dnncan 469 

Hoffmann  v,  Fostill 392 

Holbrook,J2^ 85,     91 

Holbrooke  v.  Cracraft 374 

Holden,  He 39 

V.  Silkstone  Co 466 

Holland,J&r 7,  67,     73 

r.  Prior 334 

p.  Gwynne 6 

V,  Worley 543 

Holliok,  Ex  parte  30 

Hollier  v,  Bume    34 

Holloway  r.  Cheston     266,  485 

r.  York 363,  463,  464 

Holmes,  Re 201 

• r.  Harvey    464,465 

V,  Magrath 5 

r.  Reg 201 

Holroyde,  Me 8 

r.  Gamete    189 

Holt,^ 98,  455 

Holywell  (Rector  of^,  Ex  parte  40,  41 
Holywell  -  cum  -  Needingworth 

(Rector  of),  J?xjMir^f 29 

Home  Asenrance  Association,  Re  542 
Counties   Life  Assurance 

Co.,  Re    493 

Honduras  Rly.  Co.  r.  Tucker  334,  336 

Honywood  r.  Honywood     148 

Hood  r.  Cooper 380 

Hook,  Re 13 

Hoole  r.  Eamahaw  309 

V.Roberts   462 

Hooper,  Ex  parte 43,  44 

iZf  (14  Ch.  D.  1) 253 

iJ«  <29  Beav.  657) 103 

Re  (9  Jut.  N.  S.  570)    . .  506 

r.  Campbell    427 

9.  Gumm 883,390 

■■  V.Smith 516 


PAGE 

Hooper  r.  Strutton 64 

Hooson,  iSjr/yar^ 189 

Hope^  Re 189,  455 

r.  Carnegie (lEq.  126)....  317 

V. (4Ch.264)....  266 

V,  Hope 317,  372 

r.Liddell    388 

P.Threlfall    440 

Hopewell  r.  Barnes 459 

Hopkins,  Re   280,  351 

Hopkinson  r.  Lord  Burghley  ....  389 

Hopton  r.  Robertson    830 

Hoidem,  Ex  parte, 43 

Horer.  Smith 41 

Hore's  Estate,  J{0 41 

Horfield  Trust  (Trustees  of),  Ex 

parte 31 

Horlook  r.  Smith  18 

Hornby  9.  Holmes    ............  317 

Homer,  Re 28 

Horton  «.  Bott  885 

Horwood,  Re 30 

Hoskin,  Re 55,  266 

Hoskins,  Re    84 

r.  Campbell   466 

Hotham  (Lord),  i2^  103 

Hough  9.  Edwards   457 

v.Windus 453 

Hounston  9.  Sligo  (Marquis  of)  . .  884 

How,  Re 31,  58 

Howard,    Re  (5  De  G.   k  Sm. 

435) 66 

(3W.  R.  605) 76 

9.  Robinson 884 

Howell  9.  Dawson 509 

9.  Keightley 506 

9.  MetropoHtan  Rly.  Co.  .  456 

458 

9.  West 834 

Howes  9.  McKemaa     383 

Howkins,  Re 101 

9.  Bennett    , 817 

Hubbaid  Re  (15  Bear.  251) 13 

j23B€av.48l) 568 

9.  Hubbard    78 

9.  Latham 499 

Huddersfield  (Corporation  of)  9. 

Jaoomb 180 

Hudson  9.  Caimiohael 505 

9.  Osgerby •  •  • . .     543 

Hue,  Re 65 

Huggons  9.  Tweed    355,  356 

Hughes,JZ<?    82,117 

9.  Jones 380,417 

9.  Murray  , 13 

Hulkee  9.  Day    461 

HuU  and  County  Bank,  Re 613 

and  Hornsea  Rly  Co.,  J2#  ..  179 

Humber  Ironworks  do..  Re 548 

Hume  9.  Richardson 106 

Humphreys  v.  Edwards  ....  463,  464 

Humphry,  Re     80 

Hungerford's  Trusts,  Re 81 

Hungerford,  Re 31,  42,  44 

Hunnings  9.  Williamson 382 

Hunt  9.  Austin 17,317 

^—  9.  Chambers,  Re  Martin    . .  411, 

412,  510 

r.  Ehnes   383 


ZXXVUl 


TABLE  OF  CASES. 


PAQE 

Hunter  v.  Huiitcr 510 

V.  Myatt    376 

V.  Wortlcy    24 

I'.  Young   102,  343,  499 

Himtley  t'.  Clutterbuck    85 

Hurry  r.  Hurry 183 

Hurst,  He    76 

V.  Hurst 317 

Husband,  Jie 436 

Hussey  v.  Home-Pajme 612 

Hutchina  &  Romer,  Ex  parte  ....  617 
Hutchinson,  Re  (1  Dr.  k  Sm.  27)  .  68 
(32  W.   R.   392  ; 

W.N.  (1884),  35).  494 

(W.  N.  (1867)49)  666 

v.  East  Lancashire 

Rly.  Co 36 

V.  Glover    ....  382,  389 

1'.  Hartmont  . .   189,  466 

r.  Manchester  Bury 

and    Kosendale 

Rly.  Co 36 

17.  Massarene 469 

r.  Swift 641 

r.  Ward,  Re  Smith..  406 

Hutchison  v.  Colorado  Co 348 

Hutloy,  Re 463 

Hutton  r.  ManscU 475 

Hyatt, -Rd    74 

Hyde,  Ex  parte 39 

— ^  V.  Benbow 83 

V,  Largo 317 

r.  Warden 268,  468,  472 

Hyett  r.  Mekin 182 

Hymaa  %\  Helm    257 


I. 


ndcrton,  Re    6,  6 

IUman,i2<?  30 

Imperial  Land  Co.  of  Marseilles, 

Re 423 

Imperial  Land  Co.  of  Marseilles  r. 

Masternum 423 

Inderwick,  Re 7 

TtiHiati  MiTiing  Co.,  Re, 616,  517 

IngUby  V,  Shafto 383,  384 

Ingle,  Re 7 

— •    V.  McCutchan 4 

Inglis  r.  Mansfield    266 

Ingfram,  Re 369 

i'.Little  382 

Inman  r.  WhiUey 388 

Insole,  Rt    66 

li\rr,Re 64,  66 

IieUnd  (Land  Credit  Co.  of),  Re  .  102 

r.  Lord  Fermoy    . .  460 

Wam  r.  Irlam    406,  407 

IsBSfiBy  Ex  parte 617 

r.  Diamond 319 

Isis  The 356 

Iale*of  Wight  Ferry  Co.,  i2^  ....   178 


PAGE 

Issauchaud,  Ex  parte    37 

Ivory,  J2tf    252,  517 

r.  Cruikshank    328,463 


J. 


J P.J 371 

Jablochkoff  Co.  v.  McMurdo,  349,  350 

Jackson  v,  Litchfield 324,  448 

r.  Lomas    183 

r.  Mawby 188 

r.  N.  E.  RaUway  Co.  . .  351 

p.  Shanks   317 

V.  Slaney,  Re  Clinton  . .     85 

r.  Smith 17,  18 

r.Tumley 372 

V.  Tyas   369 

Jacob,  J2^  (9  W.  R.  474) 103 

(29Beav.  402) 103 

Jacobs  r.  Brett ^77 

V.  Brown 348 

r.  G.  W.  Railway  Co 387 

Jacques,  Re 614,  616 

»-  r.  Harrison 113,  377 

Jaoquot  I'.  Boura   309 

James,  Re  (4  Do  G.  &  S.  183) ....       8 

(W.  N.  (1884)  172)  ..  164 

V.  Aston 346 

r.  Barraud 192 

p.  Crow 417 

r.  Dore   341 

r.  Gwynne 400 

Jaquet  p.  Jaquet 485,  606 

Jarmain  p.  Chatterton 266,  610 

Jarman,  Ex  parte 6,  9 

Jarvis's  Charity,  JK<J 61,  79 

Jeflferson  p.  Warrington 6 

JefFerys  p.  Smith 880 

Jeffreys  p.  Evans 4 

Jeffryes  p.  Drysdale 65,  86 

Jenkins,  Re  (3  N.  R.  408)    ....  64,  65 

no  Jut.  N.  S.  332)  . .     56 

p.  Bryant  315,  604 

p.  Davies 396 

p.  Fereday 189 

Jcnkyns  p.  Bushby    383 

Jenner  r.  Morris 16,  438 

Jennings  v.  Johnson 20,  22 

P.Jordan 116 

p.Rigby    104 

Jephson,  Re 66,  68 

Jervis  p.  Berridge  ......  • 362 

Jesse  p.  Bennett 336 

Jessop,  Re  • .  •     10 

Jesus  College,  Ex  parte 486 

Jewitt,  Re  (34  Beav.  22) 9 

(33  Beav.  659)  188 

Jiminez  p.  Owen    664 

Joad  p.  Ripley    486 

Jobr.  Job  260,397 

Johns  p.  James 386 

Johnson,  Ex  parte •  434 

J2(f  (8  Eq.  348)  29 

&Tustin,J?d 109 

(W.N.  (1884) 

200 110 


TABLE  OF  GASES. 


XXXIX 


PAOB 

John80z^  i2^  (3  N.  B.  656)  ......  341 

V.  Burgees 178 

V.  Diamond   466 

r.  MoflPatt 464 

Johnson's  Patent,  ^    262 

Johnston  v.  Brown   402 

Johnstone  r.  Cox 266,  612 

r.Hoyal  Courts  Co....,   267 

Joint  Stock  Discount  Co.,  JZ^  . . . .  391 

r.  Brown  346 

JoYhSey  JBx  parte    43,44 

£e  40,41 

r.  Hector  399 

Jones,  £x  parte 42 

iJ^  (2  Ch.  D.  70)  88 

(9Eq.63) 6 

(13Eq.  336)" 6 

(39  L.  J.  Ch.  190 ;    18 

W.  R.  312;   W.  N. 

(1870),  7) 29,  40,  42 

(24  Ch.  D.  683  ;  26  Ch. 

D.  736)  141,  163 

(8Beav.  479) 8,  10 

(3  Drew.  679)    64,  66 

(6W.  R.  276)   346 

(2  De  G.  F.  &  J.  664) . .     88 

(4  Jur.  K.  S.  681,  887  ; 

6  W.  R.  614,  672),    38,  39 

(8W.  R.  66) 606 

,  Eyre  v.  Cox 316,  638 

V.  Anon 439 

V.  Batten   478 

V.Brandon 317 

r.CargiU  317 

r.Elderton    348 

V,  Fonlkes 346 

r.  Frost 16,  18 

r.  Jones  (W.  N.  (1884)  17)  394 

(14  Ch.  D.  693) . .  413 

(Kay,  App.  6)  , .  384 

V,  Lewis 41 

V.  London  Road  Car  Co. . .  384 

r.  Monte  Video  Gas  Co. . .  387 

r.  Roberts 8 

r.  Thompson 466 

•.  Wedgewood 413 

r.Williams   460 

Jopp^sCase 618 

Joselyne,  £x  parte 280 

Joseph  r.  Goode    400,  409 

Joseph' s  Will,  ^ 63 

Joyv.  Hadley    393,466 

Joyce,  Se    64,  80 

Jnbbr.  Bibbs 394 

Jnddr.  Green    617 

Jadkin,  iZ«..... 121 

Jadkins,i2<? 406 

Justice  9.  Mersey  Steel  Co 611 


K. 


Kanitz  r.  Scarborough ,  617 

Kathleen  Mavoumeen,  £e 616 


PAQE 

Eay  r.  Hargreavos   392 

K&je,  Jie 98 

Keane,  Jie,  Lmnley  r.  Dosborough 

16,  18 

Kearaley  9.  Philips    388 

Keato  r.  PhiUips    306 

Keeler,  i?* 64,  70 

Keene  r.  Ward 6 

Keith  r.  Butcher   337,378 

Kelland  r.  Fulford    28 

Kellock*8  Case    280 

Kelly  r.  Byles    614,649 

r.  Hutton 617 

Kemp,  i?^    149 

r.  Waddingham   104 

Kemptner,  Me    • .     62 

Kenah^Jie 436 

Kendall «.  Hamilton    260 

Kendiick  r.  Roberts 364 

Kennaway  v.  Tripp 641 

Kennedy  r.  Edwa^    642 

V.Lewis 378 

Kenny  r.  HoUings 310 

Kenrick  r.  Wood  658 

Kensington  (Lord)  v.  Bouverio  . .  397 
Kensington  Station  Act,  Me    ....     60 

Kent,  Ex  parte  461 

Ker,  lU    9 

Kemick  v.  Kemick •  437 

Kerr  V.  GiUeroie    641 

KetUewell  v,  Barstow 391,  666 

Keyv.Key     406 

Kiddv.Cheyne 610 

Kiddeiminster  (Vicar  of),  £x  parte    43 
Kidstone   v.    Empire    Insurance 

Co 661 

Kilkenny  Ry.  v.  Feilden 641 

Kincaid,JS<;    67 

King,  i2^  (16  Eq.  621) 34 

(16  Jur.  1163 ;  6  De  G. 

&S.  644) 64 

V.  Bryant 188 

t'.  Corke 377 

r.  Dayenport. 374 

r.  Hawkesworth 276 

r.  Kinff    64,66,88 

r.  Sandeman 418 

V.  Savery , , . , 664,  668 

V.  Smith 88 

King's  College,  £x  parte 43 

Kington  Ry.,  i20  173 

Kinloch  v,  xteg.,  JRe  Biuida  &  Kir- 
wee  Booty 20 

Kinnaird  v,  Kinnaird   322 

Kinneir,  Me    . .  .• 12 

Kino  V,  Rudkin 337,  418 

Kinsey,  Me 41 

Kinshela  v.  Lee 397 

Kirk  v.  The  Queen   201 

V.  Todd 360 

Kirksmcaton  (Rector  of),  Ex  parte  28, 

31 

Kirkwood  f.  Webster 649,659 

Kitching  r.  Kitching 364 

Kitton,i2<j 6 

Knapping  f^.  Tomlinson   30 

KnBLtchhun,  Me 144,  147 

t\  Fowle     840,  422 

Kniciim  9.  Scbmauss 600 


TABLE  OF  CASES. 


PAGE 

Knight,  He,  Knight  r.  Gardiner. .  265, 

455 

Knight  V.  Gardner  . .  441 

(27Beav.  45)     65 

(37  L.  J.  Ch.  409)    . .     56 

(Sarah),  £e    ....  88,  117,  266, 

539,  540 

V.  Cory   641 

V.  Knight  (16  Beav.  358)  .  470 

(14  L.  T.  161  ; 

W.    N.   (1866), 

114) 91 

V,  Lord  Plymouth    472 

Knott,  lie    280 

V.  Cottee 475 

Knowlcs,  Re   103,  141 

Krehl  v.  BuireU     266,  615 


L. 


Ladd  r.  Pulcston  465 

Laffitto  CharleB,  &  Co.,  Jie 648 

Lafone  v.  Falkland  Islands  Co.  . .  383 
La  Grange  v.  McAndrcw  . .  260,  374, 

542 

Lainflon  v.  LainBon ....   604 

Laird  t;.  Briggs 378 

Lake  v.  Eastern  Counties  Rly. .  46,  46 

Megentic,  The 642 

Lamb,  Me    81 

—  V.  Munster     386 

v.  Orton 605 

Lambert  t;.  Turner    327 

Lambeth  (Bcctor  of),  £rj;ar/«   ..     34 

Lambie  f .  Lambie 227 

Laming  v.  Gee 398,  614 

I/amotte,  Re  65,  89 

Lancashire  r.  Lancashire 478 

and  Yorkshire  Rly.,  Re    28 

Lancaster,  Re     69 

Charities,  Re 79 

V.  Lancaster 430 

Lancefield  v.  Iggulden 600 

Land  Credit  Society,  Re 383 

Landfield,  Re,  Landfield  v.  Land- 
field 120 

Landon,  Re     66 

Landore  Co.,  iZtf    466 

Lane,  Re  (24  L.  T.,  O.  S.  181)   . .     64 
(12W.  B.  710) 76 

■  r.  Debonham     406 

■  ■       V.  Glenny 4 

r.  Gray 387 

V,  Hardwicke    327 

V.  Sterne    469 

Langdale  Re  103 

(Lady)  v,  Briggs 372 

Langen  v,  Tate 423 

Langford,  Re 369 

Langham  v,  G.  N.  Rly 47 

Langhom  r.  Langhoxn    ........     66 

Langley,  Jl^/iaWe 468 

p  —  17.  Sugden 644 


PAOX 

Langmead  v.  Cockerton 181 

Langridge  r.  Campbell    367 

Langton  v.  Waite 386 

Lankester  v.  Wood   466 

Lapworth,  Re     29 

Largan  r.  Bowen 469 

Larken,  Re 102 

Lashley  v.  Hogg 499 

Latch  V.  Latch  343 

Latham  v.  Hyde    8 

Lathropp's  Charity,  Re    40,  41 

Latta,  Re    642 

Laughame  Rly.,  Re 60 

Lauretta,  The    612 

Lautour  v.  Holcombe   643 

Law,  Re  (4  Beav.  509) 86 

(21  Beav.  481)   6 

(30  L.  J.,  Ch.  612 ;    7 

Jur.,  N.  S.  410) 67 

Lawrance  v.  Galsworthy 64 

Lawrence,  Re   69,  616 

r.  Campbell  382 

Lawrenson  v.  Dublin  Rly.  Co.  . .   319 

Lawson,  £r  parte 39 

t'.  Stoddart    484 

r.  Vacuum  Brake  Co.  . .  423 

Lazarus,  Re    66,  69 

V.  Mozley 387,  389 

Lazenby  v.  White     613 

Lea,  i2<?    71 

Conservancy  Board  r.  Button  649 

Leadbitter,  Re 6,  11 

Leader,  The 18,  467 

Leake,  Re   66 

Leathley  v.  MoAndrew 310,  336 

Lechmere  and  Lloyd,  Re 108 

V.  Clamp 68,  77 

Leconfield  (Lord),  £x  parte 28 

Lee  and  Hemingway,  Re    39 

Re    .....639 

r.Angas    429 

r.  Nuttall    263,280 

V,  Ryder     326 

r.  Shaw 397 

fj.  Sturrock    344 

Leeds  Banking  Company,  Re ,.,.  449 

r.  Lewis     484,  486,  492 

Leeming,  Re 468 

V.  Murray 340 

LeeSfRe  8,10,13 

V.  Coulton     78,  183 

V.  Lees     436,  474 

-~->  V,  Patterson 365 

Leese  f.  Knight    326 

Legg  V.  Ma«£rell    79,  88 

Leggott  V.  Western    268,  460 

Leicester,  Ex  parte    ••••• 439 

Leigh,  Re  (6  Ch.  887) 29,  39,  43 

(9  Ch.  684) 42 

Rowcliffe  V.  Leigh  ....  392 

V,  Brooks   268 

V,  Turner 606 

Lemann,  Re 80 

Lenders  v.  Anderson    320 

LesUe,  J2<;  29,103 

r.  Clifford 332 

Lester  9.  Alexander •   183 

--'■  —  V.  LtazaruB 4 

ljtii,Re     6,12,668 


TABLE  OF  CASES. 


zli 


PAOB 

Jjett  r.  Pazry 392 

Levett,  £e 68 

Leriager  v,  Groml^e     462 

Leyitt  v,  Levitt , 436 

Lewes,  £e  , 88 

(Earl  of)  f;.  Barnett 188 

Lewini  JCe 6,  98,  341 

Lewis,  £ey  Ex  parte  Monro     ....     20 

V.  Armstrong    479 

r.  Hillman 67,  68 

v.Nobbe    338 

V.  Primrose    6 

V,  South  Wales  Ely.  Co.  .     28 

Lev  r.  Ley 468 

Liberia  {BepaUio  of)  r.  Boje    . .  386, 

392 

Liddell,J2^ 120 

V.  Norton  389 

Liddiard,  Ee  81 

Lietch  and  Kewney,  Me  46 

Lightbody»8  Trusts, -B«  84,  117 

Lightowler  v.  Lightowler    82  i 

Lilley,  Be 43 

Lillwall,  J2(f    120 

Lincoln  Chapel,  Re  86 

3'^ayor  of),  Ex  parte    .  .29,  43 

Lind  V.  Isle  of  Wight  Ferry  Co.  .  383 

Lindsay  v.  Gladstone    391 

1^.  Tyrrell 341 

Lingren  r.  longren 327 

Lister  r.  Tidd     461 

Lister's  Hospital,  Me 30,  31 

Litchfield  t>.  Jones     ....  386,  392,  479 

Llthgow,  ^^rto     449 

Little,J2«    84 

Little's  case    610 

Liverpool  (Bector  of),  Ex  parte  . .     31 

^ocks,  i20 28 

■ — -  Lnpiovement  Act,  Be,  46,  88 

Ely.  Co.,  Be 40 

Llanover  r.  Homfray,  Phillips  v. 

Llanover 266,  430,  669 

Llewellyn,  Be    491 

Lloyd,  Be    64,  68,  469 

r.  Attwood    347 

r.  Cocker   402 

V.  Dimmack    334,  361 

u.  Jones     18,  464 

r.  Lloyd 332 

v.Whitty 427 

Lloyd's  Banking  Co.  v.  Ogle  ....  331 

Lof^ett  r.  Carey    388 

r.  Lookett     392 

Lockey,  i2^ , 472 

Lockhart  v.  Hardy 6 

Lockwood,  Ex  parte  28,  33 

Lodge  9.  Pritchard  398 

Logman  9.  Baines 397 

Lomax,  i^ 40 

London  (Bishop  of).  Ex  parte  (2  De 

G.,  F.  &  J.  14) 39,40,  42 

London,  Birmingham,  and  Bucks 

Rly.Co.,J2*  494 

London,  Birmingham,  and  Bucks 

Blv.  Act,  Be 668 

Lanckm   and   Bizmingham   Ely. 

Co.,  220 649,  660 

London  and    Blackwall  Ely.   v, 

Limehonse  Board  of  Works,  479,  646 


PAQB 

London,  Brighton,  and  S.  C.  Ely., 

Be 28 

London  and  Brighton  Ely.  Co.  r. 

Shropshire  Ely.  Co 39 

London  and  Brighton  Ely.  Co., 

Be    40,  41,43 

London  and  County  Banking  Co. 

r.  Dover 474 

London  (Corporation  of).  Ex  parte  2S, 

39 
London,    Chatham,    and    Dover 

Elv.,  Ex  parte  (W.  N.(1868|,  76)    48 
London,    Chatham,    and    Dover 

Ely,  Ex  parte  (8  W.  E.  636) .  .48,  60 
LondoKD,    Chatham,    and    Dover 

Ely.  r.  Imperial  Credit  Asso- 
ciation..   613 

London    and   County  Assurance 

Co.,  Be ,492,  493 

London  Financial  Association  r. 

Wrexham  Ely.  Co 171 

London  Flour  Co.,  Be 188 

London  Land  Co.  r.  Harris    ....  464 
London  (Mayor  of),  Ex  parte  ....    31, 

272,  303,  306,  486 
London  and  North  Western  Ely. 

Act,  Be    29 

London  and  North  Western  Ely., 

Be     47 

London  and  North  Western  Ely. 

V.  Coiporalion  of  Lancaster    . .     28 
London  Scottish  Society  9.  Chorley  640 

L.  &  S.  W.  Ely.  Act,  Be 40 

Go,,  Ex  parte     ..     42 

r.  Gomm    660 

L.  T.  &  S.  Ely.  Co.,  Ex  parte, ...     47 
Long,  Be  (10  Jur.,  N.  S.  417)    . .     38 

(1  W.  E.  226)     40,  43 

(17W.  E.  218) 81 

V,  Croflsley 333,  337,  377 

V.  Storie 346,  346 

V.  Tottenham 641 

Longdendale  Spinning  Co.,  Be  . .  263 

Longman  «*  East 268 

Longstaff,  Be 437 

Long^et  V.  Hockley 66 

Longworth,  Be  ,,,, 44 

Lonsdale  (Earl  of)  v.  Qiuroh    ....  472 

Loog  r.  Bean 468 

LordL,  Be 427 

17.  Colvin    618 

V,  Lord  399 

V,  Wormleighton 17 

Lorenz,  Be 103 

Lorimer,  Be 66 

Loughborough,  Be 6,  13 

Longhton  (Eector  of),  Ex  parte,,     41 

Loveband,  Be 43 

Lovell  r.  Wallis     422 

Lowe  V.  Lowe 616 

Lowry,  Be 40,  46,  78 

Lows,  Ex  parte 417 

Lucas  V,  Peacock 461 

r.Eudd 369 

r.  Siggers 464 

Lucy  V,  yfooA.   466 

Ludgator  v,  Channell 472 

Luke  V.  Tonkin,  Be  Symons    ....  397 
Lumb  r.  Beaumont  • . . . « 467 


1 


xlii 


TABLE  OF  CAijES. 


PAOE 

Luinb  r.  0»bum    43-i 

r.  \VhiU:h:r   40*5 

Luinley  r.  Doborou^h,  J?r  Keane  1  '3. 1  '^ 

Lu.-'h,  Ji^ 6o,  tS 

Lvall  r.  Weldhen 4€t 

Lv'L'iU  r.  Martinson 4 1 S 

Ljddon  r.  Mos» 4 

Lydney  Co.  r.  Bird  .V42 

Lyrs  /ftf     40,  41 

Lyell  r.  Kennedy..  3&2,  3S4,  35o,  3S6 

Lyle  r.  Ellwfiod 43-5 

Lyrnington  Chapel,  JU 2S 

Lvon  V.  Tweddell 3S.5 

LyM  F.  Lys 1 80 

Lynaght  r.  Edwu^ 6S,  78 

L}'tton,  ^ 28 


^facAlliHter  r.  Rochester  (Bi>hop 

of; 350,  3S2.  3S7 

M'Alinne  r.  Moore,  £e  Hoorc  .  .64,  81    ' 

Jf  *Anrlrew  v.  Barker    515,  516    | 

Ma'-ann  r.  Borrodaile   338 

Ma';aulay,  J{e 29 

M*Arthur  r.  Dudgeon 399 

McCarthy  r.  Gould    454 

Ma/^'^leMfield  Canal  Act,  JU 31 

M*(>jrqurxlale  r.  Bell    382 

ISjuxh/nald,  Rg  41 

V.  Antelme 328,  422 

r.  Carmgton  ....  364,  355 

V.  Foster    406 

r.  Taoquah  Co 456 

Hacfarlan  r.  Bolt 382 

Macfarlane,  JCe 57 

M'Gachcn  r.  Dew 334 

M'Gowan  r.  Middleton    356 

McGregor  r.  Keily    4 

M 'Henry  r.  LcwU    257 

M'lln^  r.  Duncan    385 

H  'IntoKh  V.  a.  W.  Ry.  Co.  (4  De 

G.,  M.  &G.  544).. 388,  429 

(13  W.  R. 

1029)..  518 

(3  Sm.  k  G. 

146j 494 

Miw!kr.  Ward   456 

M'Kay,  lit 7 

Muckeiizio,  JCc 144 

'  V,  Mackenzie  (5  De  G. 

k  Sm.  338)    ....  74,  433 

(Seton, 

525)    85 

MackintoHh,  J?(r 103,188 

Ma<jk(Toth  V.  Glasgow  Ry.  Co.  . .  319 

Maokloy  v.  Chillingworth    549 

MfKjknjth  r.  Nicholson  •  • 316 

M'Lachlanv.  Lord 440 

Miuiloun*H  Trusts,  He    55 

Miu^Iuun  V,  Dawson 346 

M'lx*od  V.  Buchanan    462 

M 'Murray  V.  Spicor  • 68 

MThail,  ExparU 321 

H*Rao,i«« 343 


PJLGS 

Mai't-w?  r.  Sniith.    • 466 

MV-^-rh,  R- 103,357 

M'J^Mnf  rd  •-.  AusTBrick    ,       4 

Mi'i.lv  ••.  Hile 34 

Mi-trari'^k.  R"    4S6 

Maiir-JL<*  IrrijTiri*  n  Co.,  A? . . .  .4oo,  514 

Ma:?<iai<£n  L«:  ll^tr*.  Re 30 

M i2TLiy  r.  Diviii^^n     346 

Mai  W  ne  Ry.,  Ez  y^i-U     ....31,  4^ 

Mainwirin^r,  R^ 66,  82 

Mai^,  av  .f.... SO 

Ma^jiri,  -£'•,  WineLouae  r.  Wine- 
house     2d0.  2S1 

Malctjim  r.  OXaHajsrhau 472 

MaM,  ii^-    T 58 

Malins  r.  Price 649 

Manbv  r.  Btvicke  1     S  De  G.  M. 

k  G.  46S    641 

2    SDeG.M. 

Jl  G.  470  . .  387 

v3'    J^  De  G.  M. 

&G.476)..  388 

:27L.  T.  O.  8. 

55:..  387 
Manchestar  Building  Society,  Re  410, 

576 
Burial  Board,  Hi-  p<n-te    4 1 

^Dean  k  Canons  of), 

Ejt  pnrtt 43 

k  Milfozd  Ry.,  Re   .,    60, 

169,  173 

&c.  Ry.  r.  Brooks. . . .  366 

-^— ^-^  k  Southport  Ry.  Co., 

Re    28,45 

Rt.,  Rf 468 

Mandeno  r.  Mandeno  474 

Mander,  Re •       5 

Manisty  v.  Kencnly 364 

Mann  r.  Perry   466 

Manners  r.  iHirze 472 

Manning,  Re 66 

r.Glyn 4 

Mansel,  Re 162,  613,  616 

Mansell,  Ex  parte 472 

r.  Feeney 388,  391,  392 

Mansergh  r.  Rimell 309,  330 

Mansfield  r.  Childerhouse   386 

Mant  r.  Smith 4 

Mapleson  r.  Masini 642 

M^h,  Re  193 

Marfell  V.  Radge 476 

Markham,  Re 610 

Marks*  Trust,  Re 40 

Marlborough  (Duke  of).  Re    ....     33 

Mannan,  Re 339 

Mamer,  iZ^    42,66,69 

Marriage,  i^ 36 

Marriott,  Re 81,  361 

V,  Anchor,  &c.  Co 382 

Marris  v.  Ingram    ....  188,  189,  272 

Marrow,  Re 88 

Marsh  V.  Att.-G«n 103 

V,  Keith 372,  383 

Marshall,  Ex  parte  (1  Ph.  660)..  38,  39 

(3  De  G.  k  Sm.  679)    84 

Re    499 

v.  Berridge    612 

Martano  v.  Mann 642 

Martin,  Re^  Dier  r.  Martin  , 606 


TABLE  OF  CASES. 


xliii 


PAOS 

Martin,  He,  Hunt  v,  Chamben  . .  411, 

412,  510 

(22  L.  J.  Ch.  248)    . .  477 

V.  JSanniBter  276 

V.  Earl  Beauohamp  ....  374 

r.Proet  378 

V,  Gale    396 

V.  Hadlow 474 

V.  L.  C.  &  D.  Ry.  Co.    48 

r.Wliitmore 341 

Martinez,  He 79 

Maxtyn,  lU  81 

Marjlebone  Lnprorement  Act,  He  28, 

38,39 
Maryport  &  Carlisle  Ry.  Cky.y  Re    89 

Mash,  He 12,  13,  16 

Maaon,  He  29,  41,  66,  66,  66,  337,  383 

V.  Franklin    336 

r.  Bogg 280 

V.  Brentini 640 

Masselin,  He  68 

Massey,  He 10 

r.  Allen 642 

• and  Carey,  He  .,., , 8 

Massie  9.  Drake 13 

Masters  r.  Barnes 334 

Mather  v.  Skelmerdine 342 

Mathias  9.  Yetts    334 

Matthew  v.  Northern  Assnr.  Co.    62 

Matthews  p.  Antrobus 373 

i2tf  (26  Beay.  463 ;  6Jiir. 

N.  8.  184) 79 

(2  W.R.  86) 64,  84 

V.  Palmer 466 

Mayor  v.  Dry 379,  666 

HLkj,  Ex  parte    281 

He  16 

V.  Biggenden     9 

r.  Dowse 486 

r.  Frinaep  433 

V,  Thompson 266 

Maybery  r.  Brooking 344 

Mayer  r.  Muxray 397 

Mayes  v.  Mayes 440 

r.  Spence 428 

Ma3mard,  He 84 

Mayne  v.  Butter    436 

Meacham  v.  Cooper 399,  427 

Mead  v.  Lord  Orreiy    472 

Meadcn  y.  Sealey 469 

Meek  v.  Miohaelsen 317 

r.Ward 436 

Meinertzhagen  v.  Davis 397 

MeOniiah  r.  Mnton  467 

Melling  f .  Bird    30,42,43 

Mellor,  He 196 

V,  Porter  78 

9.  Sidebottom    396 

r.  Swire 343 

Melwazd,  JSj;/7arte    29 

Mem 6,  380,  440,  463,  478,  612, 

616,  669 

Mendelssohn  r.  Hoppe 644 

Mendes  r.  Gnedalla    336,  347 

Mennard  9.  Welford 80 

Meroer  v.  Lawrence 461 

Mercers'  Co.,  Ex  parte  ....  38,  39,  639 
■  ■'  f .  Great  Notthem 

Ry 438 


PAOB 

Merchant  Tailors'  Co.,  He 41 

Merry  r.  Nickalla 618 

Merryweather,  Re 63 

Mersey  Steamship  Co.  r.  Shnttle- 

worth  396 

Steel  Co.  f.  Naylor 280 

Mertens  r.  Haigh  388,  390 

Merton  College,  Re 39 

Metcalfe,  Re  (2  De  G.  J.  &  S.  122)  66 

(3N.R.667) 55 

(13Ch.  D.  236)  ....  499 

(30  Beay.  406)    ....  8 

Metcalfe's  Case 189 

Metropolitan  Asylum  District  v, 

Hm 266 

— ^—  Board  of  Works  r. 

NewRiyerCo.  ..  401 

Inner  Circle  Ry.  r. 

Metropolitan  Ry. .  463 

Ry.,  Ex  parte    ....     42 

and  Cosh,  Re ..  108 

Co.  and  Maire, 

He     43 

Mette,i^    34 

Metzler  r.  Wood   418 

Mexico  (Bank  of)  v.  Hart   423 

Meymott  r.  Meymott 667 

Meyriok,  i{<?    71 

■  V,  James    441 

>«.  Lang 481 

Michel,  iZtf 103 

Michell,  iitf 616 

Mickelthwaite  r.  Fletcher  188 

Middle  Leyel  Drainage  and  Navi- 
gation Commissioners,  He    ....     42 
Middleton  r.  Chichester    ....  188,  189 
Midland  Counties  Ry.  r.  Caldeoott    46 

r.  Westoomb    46 

Ry.-ftj   42 

Co.  r.  Oswin 28 

Waggon  Co.  r.  The  Pot- 

terief ,  &c.  Co. 168 

MiUnCo.,  ii?    280 

Mildmay  r.  Methuen  (Lord)   ....  494 

V.  QuickC  182,  183,  462,  648 

Mildred  r.  Austin 178 

Miles  r.  Jarvis    180,347,474 

Millard  r.  Baddeley 331 

V.  Burroughes 662 

Millar,J&j   68 

Miller,  J?<?   653 

V.  Hales 541,  643 

r.  Huddlestono 362,  464 

r.  Marriott    183 

V.  Miller 402,  464 

r.  Mynn.... 466 

Millington  r.  Fox 639 

Mills,  i;<; 491 

V.Griffiths    337 

r.  Jennings • 336 

Militown  (Lord)  r.  Stuart  440 

Mihie,JZ0    30 

Milnes,i2tf    28,41 

Milton,  J?« 266 

Minchin,  i2f 71,  86 

Minet  v.  Morgan    382,  387 

Mirehouse  r.  ^oamett  411 

Mitchell,  i20   486 

V.Bailey    336 


tk^tf.  :j  :_i^-:j? 


M.V^*i.  '.  0.r.c :»• 

^.  r>ir!fiV  Cc i- -? 

• *^     f  >»  4.'** 

*"■  -^^  -'^—   ■*»      ••••  «»•*  ».v*  .•  ••».^.ta  »^ 

M' ''/•>.  i>i-*'itf     5 

3f  .LcT  •-.  KiTry >i 

Moln:.^^!.  JU' '* 

M'>Ti^T.  i>    :3RraT.  :.■.     =  i.  341 

2  Dr.  4  >=-  >*     14 

M'tf-rp^T^T  r. 3** 

Mm. -Lin.  i:* ^ '-5 

3IoxiU/!30T»?  r.  G'ae*i%.,.% Sr * 

31  ^jiiv-ti-  .ri  r.  Bni/^wme    ir< 

H^iiiUrllano.    Ihike  de   ".  <  "rir-l^rn  54  i 

r.  M^ii^-^m  ::-j 

M«^'riv|^tmr  ••,  Ucuvj-^uit 5 1  * 

^ff^'Ti*;  r.  K* -^     I*> 

M'^i'^r  r.  Aii^'l'»- Italian  B^r^ f^I- 

M'j'.n*;,  R^,  M'Aipm*  r.  3£'jcre.  .€4.  ?i 

■  r.  Cantley 526 

r.  M'/rris    345 

r.  PUtiel S:6 

— —  r.  Smith 5-5-5 

' r.  Walter Z^j 

Mf/rant,  /f^ 60 

>fora\'iiin  Societr.  £f    SO 

Mordaunt  r.  Benweil    1S2 

MoT«m/ft  r.  Eraiw     516,  517 

M r/rc^'  r.  Vandenbursr 440 

Korij^  i:^ '24  Ch.  D.  114;    ....   153 
(2  W.  R.  439)    ....57,  59 

■  (Seton,  516) 91 

».  Elford    618 

^— ^^-^  r.  Greatrex    470 

r.  Higgin* 4,  398 

— — —  r.  Morgan 545 

■  9.  Buddock    4 

-  r,   Swansea    Sanitary 

Authority    107 

Morgan  Jonen,  JK^ 40 

Morley  r.  Clavering 446 

r.  Morley   428 

Momington  r.  Momington 383 

MrjrreA  r.  Hodges 34 

Morrico  r.  Aymier    64 

Morrw,  JU  (27  L.  T.  654)    10 

(20Eq.  470) 32,42 

— —  V,  FranciH 18 

■  9.  Llanelly  By.  Co 494 

— r.  Morritt    480 

"M-iftrimm  r.  Arnold , ,  430 

■  r.  MorritKm    , , 188 

MdfMO,  Jte    •  • 68 

"M-ifriimcTf  Jt0  ,,,,», 668 

■  V.  Mortimer ,  846 

— ^—  r.  Pioton 369 

Mortimoro  v,  Crag^ 449 

'  r.  Mortimoro 403 

Mortiin  r.  Miller    367 

MoMM)w  (C'itv  of)  Gaa  Co.  r.  Inter- 
national rinatioo  Co 642 

Mow*]y,  Ha , 9 

Monlity,  JU 64 

Mow,  He    , 4,  7,  10 

-  -     V,  hriuXhum 411 

MoNiyn  V,  WtHtt  MoNiyn  Co 266, 

264,  366 


X. 

Kadin,  Ex  p^rte 34 

r.Bassett  423 

NaemuMs  Shipping  v.  Bojal  Mail 

G) 616 

Nagle-Gillman  r.  Ghiistapher   . .  412 

Kalder  r.  Hawkina    338 

Nalty  r.  Aylett 189 

Napton  (Oyeraeen  of),  Se   ......       6 

Naah,  J2^  42,67,81,     88 

r.  Coombe 29 

r.  Dickenson 449 

V.  Naiih 31 

Naaonr.  Clamp 428 

National  Prorincial  Bank  r.  ETana  368 

376 

; r.  Haile  269 

National,  &c.,  Aasodatlon  (Official 

Manager)  v.  Carstairs  427 

Funds ABsnranoe  Co.,  Rt  388 

466,  613,  614 

Navan  Railway,  Be 47 

Naylor,  Rt 69 

V.  Faner 364 

Neate,  Re  (10  Beav.  181)    ....  10,     13 
(lO  Beav.  67)   13 

r.Pink 469 

Neath  &  Brecon  Rly.,  Re 38,  48 

^— ^^— — Ex  parte  .,     48 

(Vale  of)  Bly.,  JZtf    30 

Needham  v.  Needham 446 

V.Smith 826,  338 

Neil,-Ber   188 

Nelson,  Ex  parte 280,  464 

V.  Booth 397,  398 


TABLE  OF  CASES. 


adv 


PAOB 

New  Biitiflh  Go.  V.  Peed S87 

New  Gallao,  J20 434,510,  616 

New  Westminster  Brewerj  Co.  r. 

Hannah    337,  422 

Newall  r.  Telegraph  Co 382,  387 

Newhery,  Re 98 

Newbi^gin  Gas  Ck>.  r.  AmuBtrong  260 

306,  311 

Newbuxy  r.  Marten 78,  644 

Newby  v,  Harrison  •..••  873 

r.  Sharpe 878 

r.  Von  Oppen 319 

Newcastle  (Duke  <rf),  JRi  142,  162, 164, 

177,  179 

Newoomen  v.  CoolKm 873 

Newellr.NationalProTincialBank  365 

Newen  r.  Wetten 398 

Newland  r.  Steer 387 

r.  Steere 429 

Newman,  Be  (30  Bear.  196) 7 

(2  Ch.  707j. .   10,  12,  13 

r.  Selfe 327 

Newton,  Ex  parte 29,     43 

V.  Boodle 13,  668 

r.  Dunes    386 

r.  Metropolitan  Rly 28 

r.  Bioketts .« 6,  188 

r.  Sherry   102 

Nicholas  v.  Dracachis 467 

Nicholl,  i?4»    41,42,74 

NichoUs,  i2<f    43 

Nichols  r.  Evens 366,  367 

Nicholson,  J2tf 6,  7,  8 

V.  Sqoira   188 

Nioollr.  Jones    882,387 

NicoU's  EsUte,  J2f    33 

Niemann  ir.  Harris    438 

Nightingale  v,  Lawson    399 

Nixon  V.  Sheldon  •....• 616 

NobeFs  Go.  c.  Jones 878 

Noble  r.  Edwardes    269 

Nock  r.  Nock 38 

Noel  r.  Noel  387 

Nokes  r.  Gibbon    424 

r.  Warton 13 

NoEoop,  £e 30 

Nordon  r.  Defries 382 

Norfolk  Clergy,  GoTemors  <^,  Ex 

parte 30 

Norfolk's  Estates  (Dnke  of).  Be, .     44 

Norman,  Re    642 

V,  Johnson 372,  639 

Nonnanton  Iron  Co.,  Re 616 

NormanYille  r.  Stanning ........  428 

Norris,  J2« 80,  103 

*.  Bea:dey 337 

North  r.Huber 388,389 

London  Ely.  Co.,  Re    ....     37 

Northampton  Cool  Co.  r.  Midland 

Waggon  Co 267,  642 

Northern  InsnTsnce  Co.,  Re   ....  280 
North  London  Co.  r.  Jaoqnes. . . .  1 13 

^ Bly.  r.  Great  North- 

emBly. 468 

Northrop,  JSf 81 

Northumberland  (Duke  of)  V.Todd  438 

Northwick,  J&iwrf^ 28 

Norton  r.  Compton    612,616 

r.Gonld 469 


PAOB 

Norton r.  Groyer... 306 

r.  L.  &  N.  W.  Rly.  Co. . .  613 

Norway  r.  Norway   88 

Notice   437,614 

Nottr.  Sands 461,  456 

Nowell,  Re  446,  462 

r.Whittaker 341 

Nogent,  JZ« 115 

V.  Vetzera 98 

Niirse  r.  Dumford ....  •  ,260,  306,  31 1 


O. 


Oakden,  Re 88 

Oakham  School,  Re 43 

OakweU  Collieries,  J?<; 513 

O'Brien  v.  Lewis ...••.       4 

r.  Maitland  327 

r.  Tyssen   371 

O'Donnell,^    91 

Ogden  r.  Battams 898 

Offle  r.  Brandling 412 

Ohlsen  r.  Terrero 426 

Oldfieldv.  Cobbett 341,  479 

01dham,i2^    .'..     33 

9.  Stringer 116 

Otivant  r.  Wright 612 

01iTe,ifcr    96,604 

Oliver,!^^  8 

O'Meara  r.  Stone 384 

Ommaney,  Ex  parte 88 

O'NeU  r.  Clason    318 

Ongleyr.Hill   428 

Onslow,J20 469 

Ordi^Re   66 

Orde,  Re 81,  93,  436 

Orger  r.  Sparke.... 78 

Oriental  ]&mk,  Re 280 

Original  Hartlepool  Co.  r.  Gibb  .  370 

Ormerod,  Re    66,  72 

r.  Todmorden  Co 268 

Ormsby,  Re    472 

Orr,  Ewing  &  Co.  r.  Johnston  k 

Co 649 

Orrell  Colliery  Co.,  ^ 874 

Ortner  v,  Fitzgibbon    330 

Osbaldiston,  Ex  parte   43 

Osbom,  Re 64,  69 

r.  Osbom 183 

Osborne,  Re 6,  8 

to  Bowlett 108 

Otto  r.  Lindf ord 617,  318 

OvLtwnn^Re  83,192 

Orerington  r.  Ward 469 

Owen,  Re    ,     66 

r.  Heoidiaw 16 

V.  Homan 469 

V.  Fritchard 465 

r.Wynn    383 

Oxford,  Ac.  Bly.,  J2tf   41 


zlvi 


TABLE  OF  CASES. 


P. 

PAGE 

Packman  and  Mo80,  i^e    108 

Paddon,  Re 41 

r.  Winch 382,  558 

Padgett  r.  Biiins  396 

Padley  r.  Camphai}8en ,  272 

PadBtow  Association,  Ite 616 

Pad  wick  r.  Scott    364,  355,  364 

Page,  lU 8 

r.  Ward 383 

Painter,  £x  j/arte  , 88 

Palairtt  r.  drew 88 

Palermo,  The 382 

Palmer,  J'Jx  parte    44 

lie  (W,  N.  (1873),  101)   ..     53 

r.  Floyer    404 

r.  Gould'flCo 319,  321 

r.  Jones 338 

■■  r.  Locke 461 

r.  Walesby     339 

Palmereton  fijord),  l.'jpyM//^'   ....     43 

Panton  v.  LulxTtouche 642 

Papayanni  v.  Coatpan 331 

Paradice  r.  Sheppard    341 

Parby, /;<•    78 

Pare  r.  Clegg 336 

Pares,  lie 182,  186 

Parke,  JCe    81 

Parker,  Jte  (13  Eq.  495)  ....28,  29,  40 

(2W-R.  139)    67 

(32  Beav.  580) 80,  84 

f.  Trigg 181 

r.  Wells 382,  385,  392 

Parkinson  i\  Chambers    341 

V.  Hanbnry  ..  341,  342,  661 

^-^—  V.  Lucas 400 

Parpaite  v,  Dickenson 309 

Parr  r.  Lovegrove 606 

Panot  r.  Pawlet    271 

Parrott,  JU 81 

Parry,  J{f  (6  Hare,  306 ;  12  Jur. 

721) 64 

(12Jnr.  615)     66 

(W.  N.  (1884),  43)    149,  163 

Parsons  r.  Barton 371 

V.  Harris 329,  396 

r.  Groome 462 

Partington,  Jie   29 

r.  Bevnoldf   397 

Paffcoc  r.  Richaros    396 

Pashler  r.  Vincent    188 

Pasmore,  Jie   6 

Patch  V.Ward   384 

Patching  r.  Boll    Ill 

Paterson  r.  Paterson  (10  L.  T.  183)    41 

(2  Eq.  31)  76,  81 

Pateyr.Flint    329 

Patman  v,  Harland  106 

Patterson  r.  Wooler 422 

Pattison,  Jie 42,  43 

Paull,  i2^ 9 

Pazton  r.  Bell    642 

Payne,  Ex  parte 612 

V,  rarker    336 

Peaoe,-B<»    177 

and  Waller,  Me 6 

iach,  Re    7 

acock,  He    75 


PAGE 

Peacock  v.  Harper    • . . . .  440 

Pearce,  Re  31 

V.  Lindsay 659 

Peareth  v.  Marriott 97 

Pearse  r.  Pearse 382 

Pearson,  Jtc 66 

r.  WUoox  433 

Peatfield  p.  Barlow    17 

Pedley's  Estate,  Re  31 

Peek  V.  Trinsmaran  Lxm  Co 469 

Peers,  Re 9 

Pegg  V.  Wisden 476 

Peile,  Re 9 

r.  Stoddart    384 

Peillow  r.  Brookings     369 

Bellas  V.  Neptune  Insurance  Co . .   365 

Pelling  V.  Goddard    58 

PeUy  f.  Wathen    17 

Pemberton,  Ex  parte 14 

V.  Barnes 180,  181 

Pender,  7(ff  (2  Ph.  69)    7 

(8  Beav.  299)    6,  9 

(10  Beav.  390)  6 

Penley  t*.  Anstruther    6 

Penn  r.  Bibbey 618 

Penncll  r.  Earl  of  Dysart    372 

r.  MiUar    380,606 

Penney  v,  Goode 389 

Pennington  v.  Dalbiao 181 

Penny  v.  Penny •...*•     84 

Penrioe  v.  WilHama 380 

Pepper,  Re 318,  827,  490 

Peppitt,  72^ 342 

Perkins,  Re 6,  6 

t'.  Beresford 266 

Perks,  Re 37 

r.  Gillott 660 

r.  Mylrea 193 

Terry,  Re    37,63,64,67,61 

r.  Knott  334 

r.  Walker    841,342 

Pern  (Republic  of)  v.  Weguelin. .  886, 

891,  617 

Peruvian  Co.  v,  Bockwoldt 267 

Petar  r.  Lailey • 411 

Peter  r.  Thomas-Peter.... 36^ 

Peters  r.  Bacon 183 

Pett's  Wm,  22* 103 

Peyton,  Re  (26  Beav.  317 ;  2  Be 

G.  &  J.  290  ;  4  Jur. 

N.S.370,469),66,  73,  74 

(7  Eq.  463)    108 

V,  Harting 386 

Peyton's  Settlement,  Re{lOW.  R. 

616) 103 

Phelps,J2<; 67 

V.Olive 888 

Pheysey  t^.  Pheysey 616,  616 

Philby  r.  Hazle  (7  Jur.  N.  8.  126)      7 

(8  C.  B.  N.  8. 647)      6 

PhiHpps  p.  PhiHpps 366,666 

PhiUps  V.  Beale 263,  411,  413 

Phillipine,  The 18 

Phillpotts,  ^ 12 

Phillips,  Ex  parte 42,  46 

J2*(6Eq.  260)  84 

(W.  N.  (1882),  134)  .     66 

(4  Ch.  629)     88 

(Cr.  &Ph.  147) 66 


TABLE  OF  GASES. 


zItU 


PAOX 

Fhillips  9.  GibboDfl   380 

V.  Holmer    388 

V.  Homfray 380,  360 

r.  Uanover,  LlaDOTer  r. 

Homfray 265,  430 

r.  PhilHps    341,387 

r.  Prenboe 436 

r.  Warde 440 

Phflp,  i?«f 7 

Fhipps  r.  Danbney   4,  6 

Phoemx  Steel  Co.,  JS^    280 

Phosphate  Sewage  Go.  v.  Hart- 

mont 188, 189 

Phoapho  Guano  Co.  r.  Gruild  ....  322 
Photographic  Artiats*  Aasociation, 

Se 617 

Heard  v.  Mitchell 41 

Picasso    V.    Matyport    Harbonr 

(Truflteea  of)   649 

Pick, -»<r 40,43 

Pickance,  Re  84 

Pickard  f.  G.  N.  Rly.  Co 467 

Pickering,  i2<; 391 

Pickett  V,  liOgon   374 

Picton,J2«  41 

Piercy  r.  Yoting    413 

Pieraon  r.  Knutsfotd  Estates  Co.     18 

Pifiaid  r.  Vanranen 466 

Pigott  and  S.  W.  Rly.,  iZtf 108 

Pikev.  Keene 338,  392 

r.  Bobinaon   427 

Pilcher,jeif 538 

f.  Aidea 17,  18 

r.  Hinds 853 

Pilgrim  V.  Hirsohfeld  6 

Pilley  r.  Baylis 411 

Pilling,  i2« 117 

Pinee  r.  Seattle 7 

Pincke,  JSjt  jMrto    469 

Pinkerton  r.  Eaaton 18 

Pinney  r.  Hunt 262,  264 

Pinnock  f.  Bailey 462 

Piper  V.  Piper    455 

Pitt,  J2tf   78 

V.  Brewster    334 

r.  Jones 180 

Pitts,  JS« 121 

Plant  r.  Kendrick 389 

Piatt  9.  Mendel 376 

r.  Walter 464 

Pledge  V.  Boss  379,  656 

Plestow  V.  Johnson  542 

Plimpton  r.  Malcolmson •  514 

Plomer  r.  Maodonoogh    188 

plomley.  Be    98 

Plnmer  9.  Gregonr    334 

Plumley  v.  Horrell    • 382 

Plyer,^     69 

Pole  V.  Pole    33 

Polini  V,  Gray,  Stnrla  v,  Freocia  .  517 

Pollack  r.  Birmingham  Rly 30 

Pollock  r.  Rabbits    497 

Pommerania,  The 373 

Ponafoid  v.  Swayne 382 

Ponaonby  v.  Hartley    387 

Pontif ex  9.  Foord 348 

Poole  9.  Gould 316 

Pooley  V.  Bosanquet 413 

V.  Drirer    401 


PAOS 

Pooley's  Trustee  9.  Whetham    . .  542 

Poplar  School,  R»  61,  58 

Popple  and  Barratt,  Re    108 

Portadown,  Ex  parte 29 

Portarlington  r.  Darner   518 

Porter,  Re  (3  W.  R.  583) 66 

(2Jur.  N.  S.  349).... 79,  81 

r.  Lopes 181,  183 

9.  West  16,  18,  464 


Potter,J?^  97 

9,  Cotton 515,  517 

Potteries,  Shrewsbury  and  North 

Wales  Rly.  Co.,  i^<f    171,172 

Potts,  Jt^     489 

9.  Leighton 472 

PoweU,  i2«  (4  K.  &  J.  338) 65 

r.  Jewesbury 257,  379 

9.  Matthews 68 

9.  Oakley  96 

r.  PoweU     183,  492 

9.  Williams   411 

Power,  Re  39 

Powlett  (Earl)  9.  Hood    103 

Powys  9.  Blagrove    469 

Practice  (W.N.  (1884),  91) 265 

Pratt  9.  Walker     478 

Prcscott  9.  Wood 38 

Press  and  Inskip,  Re    10 

Prebtney  v,  Colchester  (Corpora- 
tion of )     891 

Preston  9.  Dania    330,366 

9.  Dickinson     322 

9.  Lament     321 

Price,  i?<? 72,  75,  79,  154,369 

9.  Berrington   ,..«...  336 

9.  Hutch^n    188 

9.  Salisbury 618 

Prideaux,  JS!r/Hir/tf    4 

Priestman  9.  Thomas     262,  264 

Primrose,  Re 88 

Prince  9.  Cooper    474 

9.Hine  548 

9.  Howard 380 

Prince   of    Wales,    &c.,    Co.    9. 

Pahner     347 

Pring,  Re    88 

Pringle  9.  Gloag    557 

Printing  Co.,  i?<»    280 

Prioleau  9.  United  States    385 

Pritchard9.  Roberts 16,  18 

Prole  9.  Soady    427 

Protector  Co.  9.  Whitlam    452 

Prothero  9.  Thomas 8 

Prowse  9.  Sptirgin 600,  506 

Pryor,  Jitf 41,  43 

9.  Ryor 180 

Pryse,  Re 84 

9.  Pryse 406 

Pugh,  Re  (17  Bear.  336) 6 

(32  Beay.  173;  1  De  G. 

J.  &S.  673)     ....7,  12,  14 

Pullen,  Ex  parte 9 

'Pxxndrej,  Ex  parte 41 

Puroell  9.  Manning 606 

Puttrell,  Re    68 

Pyman  9.  Burt .  • . . , 449 


xlviii 


TABLE  OF  CASES. 


Q. 

PAGE 

Quartz  Hill  Co.,  i?<f 427 

V,  Eyre 540 

Queade,  Jie 193 

Queen  Camel  (Vicar  of),  Jtc,.,.  29,  40 

Queen's  College,  £x  parte 28,  69 

Quiltcr,  £x  parte   8 

r.  Heatly    389,  391 

r.  Mapleson  113 

Quinr.  Ratcliff 383,  387 


R. 


Rabbita  v.  Woodward 453 

Radcliffe,  Ite 260 

Rafael  t>.  Ongley   317 

Raggett,  7?<f    115 

Railston,  IJx  parte 39 

Ralli  r.  Universal  Assurance  Co.  517 

Ralph  r.  Carrick    512 

Ramsbotham  v.  Senior 383 

Ranee,  idd   12 

Randail,  Re    73 

Randfield  r.  Randfield 469 

Ranelagh,  He 34 

Ranking,  Jte  347 

Ransom,  He 7 

Ranson  v.  Patton 352 

Raphael,  Jte    79 

Rasbotham  r.  Shropshire  Union 

Co 386 

Rathbone,  He 66,  70,  79,  82 

Raren,  £e   20 

Rawley  r.  Rawley 356 

Rawlins  r.  MoMahon   345 

c.  Wiokham  423 

Rawlinson  v.  Miller 183 

r.  Moss 17,  649 

Ray,  He    160,  166 

V.  Barker    330,331,332 

Raymond  r.  Lakeman 10 

r.  Tapson 427 

Reading  v.  Hamilton    40 

Real  and  Personal  Adyance  Co.  r. 

McCarthy 373,  374 

Reaston,  He    30 

Record  and  Writ  Clerks,  He   ....  434 

Reddish,  £r£arto 512 

Redgrave  v.  Murd    260 

Redondo  r.  Chaytor      641 

Reece  v.  Taylor 469 

Reed  r.  Don  Pedro  Mining  Co.  . .  397 

r.  Prest 836 

Rees,  He • 10,  344 

r.Brailley 317 

r.  Metpn.  Bd.  of  Works ....  399 

r.  Williams 7,  21 

Reeve  v.  Reeve 506 

Reg.  f'.  Boyes    426 

V.  Cheshunt  Local  Board  . .  372 

-• ^  r.  Eastwood 9 

r.  Keyn 321 

r.  L.  C.  &  D.  Ry.  Co 668 

r.  Nash 98 


FAOB 

Reg.  r.  Pratt 188 

Rehden  v.  Wesley 427 

Rehoboth  Chapel,  He    29 

Reid  r.  LangloiH    389 

Reilly  r.  ReOly 101 

Reinell  v.  Simpson    52 

Remnant,  He 8 

I'.Hood 648 

Renshaw,  He 80 

V.  Renshaw   367 

Reynault,  He 81 

Reynolds,  He 30 

V.  Caswell 6 

V,  Godlee 383,  389 

Rhodes,  He 46 

r.  Rhodes 605 

Rhys  r.  Dare  Valley  Ry 47 

Richards,   Ex  parte  (1   J.  &  W. 

264) 88 

J?^(8Eq   119)    64 

(5  De  G.  &  Sm.  636)  83,  84 

(11  Ch.  D.  676)     ....  280 

1'.  CuUeme 276 

V.  Curlewis 440 

V.  Kitchen 466 

r.  Scarborough  Market 

Co 316 

Richardson  r.  Elmit 466 

V.  Grubb    88 

r.  Hastings   389 

V.Leake     808 

Ridgway  v,  Edwards 341 

Ridley  r.  Ridley    428 

V.  Sutton    649 

V,  Tinlady 400 

Ridsdale,  Ailanlee  r.   Great  W. 

Ry.Co 317 

B.igg,He 492 

Rimingtoa  r.  Hartley 186 

Rio  Grande    Do  Siu  Steamship 

Co.,  J^tf    266 

Rives  V.  Rives    91 

Robarts  v.  Bade    663 

Roberts,  He  (9  W.  R.  758) 81 

(17  W.  R.  689)  ...  .64,  66 

(7  Jut.  N.  8.  818)    . .     30 

V.  Albert  Bridge  Co.    . .   188 

r.  BaU 62,69 

1;.  Death 467 

^-^—  V,  Lucas 4,  6 

r.  Oppenheim    ....  384,  390 

Robertson,  He    r, 66 

V.  Wrexham  Ry.  Co.  171, 

173 

Robey  v.  Whitewood    644 

Robins,  He 30 

V.  Goldingham 9,  17 

V.Mills 6 

Robinson,  He  (L.  R.  3  Ex.  4) . . . .       7 

(11  w.  R.  1036)  . .     64 

(W.  N.  (1873),  28      380 

's  Trust,  i2tf    64 

r.  Aston 644 

f^^  r.  Barton  (Local  Board 

for)  380 

r.  Budgett 887 

V.  Chadwick 873,  417 

■  -^  V.  Drakes 612 

r.Nesbitt 469 


TABLE  OF  CASES. 


xliz 


p^aE 

Robinacm  r.  BobiiuKm 420 

p.  Trevor  107 

r.  Webster    388 

Bobaon  9.  DoddB  188 

r.  Kight    383 

Boe  9.  Davies    377 

V.  Hammond 449 

Roebuok  v.  Ghadebet   180 

Boffey  V,  Miller    351 

Sogers  V,  Hooper 341 

r.  Janes 263,  346 

V,  Mort 493 

BoUe  V.  Madaren 365,  396 

BoUe's  Charities,  £e 79 

Bomilly  r.  Qrint  342 

Bomney,  £e   • 42 

Booner  r.  WhiteLey 420 

BoekeU,iK0     81 

Boas,  M  ••.•...••.•.»..•  64,  55,  61 

9.  A^win • .  •  545 

ir.Gibbs 383 

— ~- 9.  Laughton • •     17 

Botherbam  9.  Priest 331 

(Mayor  of)  9.  Feaoe.  •  408 

Bougbton  9.  Gibson •••.••  181 

Boiirike9.WliiteMossOo]lieryCo.  516 

Boath  9.  Tomlinson 493 

BowolifPe  9.  Leigh  ....  268,  385,  392 

Bowe9.  Oray    ..•••... 181 

Bowlands  9.  Evans 345,  347 

Bowley,i2«    88 

9.  BnigesB     470 

Bow8ell9.  Morris 343,  345 

Bqyal  Society  and  Thompson ....  108 

BoTle,J20    308 

Bubeiy  9.  Grant 360 

Bncker  9.  Soholefield   346 

Budge  9.  Weedon 59 

Budyerd,  Be 29 

Bombold  9.  Forteath  (3  Kay  &  J. 

44)  ... .  383,  387 

(4Jur.N.S. 

608 478 

Bumsey  9.  Bumsey 476,  551 

9.  Beade    396 

Bannades  9.  Meeqnita 331 

Bosh,  £e  (9  £q.  147 ;  18  W.  B. 

331) 189,455 

(10  Eg.  442) 178 

Bnssell,  £e  (12  Jnr.  N.  S.  224)  . .     78 

(1  Sim.  N.  S.  404)   ..     74 

9.  NichoUs... 548 

9.  Shenton 36 

9.  Tapping    445 

Bnstomjee  v.  Keg 201 

Boston  9.  Tobin 333,  411 

Butter  9.  Marriott    475 

9.  Tregent 359,  396 

Bnttledge  9.  Whelan    113 

Byalls  9.  Beg 4 

Byan,J20    73,455 

Bymer  9.  De  Bosaz 549 


S. 


St.  Anbrn  9.  Smart 334 

St.  Bartnolomew'sHospital  (iSrua- 
teeH  of),  Ex  parte   41 


PAOX 

St.  Giles'  Volunteer  Corps,  jS«  .  •  51 
St.  James'  (Beotor  oQ,  £x parts..  48 
St.  John's  Coll.,  i:xparU.,Zl,  49,  369 
St.  Katharine  (Hospital  of),  £x 

parte  39,  40,  41,  539 

St.  Katharine's  Dock  Co.,  i?0  .  .39,  41 

St.  Luke's  (Vestry  of),  i2*  30 

St.  Margaret  (Prebend  of),  Hf   ..     42 

St.  Martin  (De)  r.  Davis 541 

St.  Martin's,  Birmingham  (Bector 

of),  Ex  parte  31 

St.  Mary's  (Vicar  of),  Ex  parte  . .     31 

St.  Nazaire  Co.,  2te    253,  510 

St.  Olaf ,  The 373 

St.  Pancras  Burial  Ground,  i?^  .31,  37 
St.  Paul's  (Dean  of),  Ex  parte  (11 

W.  B.  482) .     34 

(18    W.    B. 

724  ;  W.  N.  (1870)  93)    446 

St.  Paul's  Schools,  Ee 43 

(Precentor  of),  Ex  parte.     34 

St.  Sepulchre's  (Vicar  of),  Ex  parte    38 
St.  Thomas'  Church,  Bristol  (Trus- 
tees of),  ^iwir  to.    84 

Hospital,J2tf 29 

■     (Ghovemors 

of).  Ex  parte  89 

St.  Victor  9.  Derereuz 341,  342 

Sabin  v.  Heape 403 

Saffery,  Ex  parU    514,  516,  537 

Salisbury  (Marquis  of),  i20 108 

Salm  Kyrburg  9.  Posnanski .  .265,  455 

Salomon  9.  Stahnan 433 

Salt9.  Cooper 177,  252,  257 

Saltadi  (Corporation  oiQ  v.  Good- 
man  •....  517 

Salvidge  9.  Tutton    438 

Salway  9.  Salway 472 

Sampson,  Ee 96 

9.  Seaton  Bly.  Co 457 

Sams  9.  Cronin 97 

Sanders  9.  Homer 91 

9.  Sanders 511 

Sandf ord  9.  Sandf ord   326 

Saner  r.  Bilton 540 

Sansom  9.  Sansom    454 

Sargant  9.  Bead    469 

Sargent  9.  Gannon 5 

Saim  9.  Browne 387,  392 

Saumarez,  E$ 84 

Saunders  9.  Jones 385,  392 

r.  Bichardson    , 518 

9.  Walter  492 

Sarage,  Ee 85 

9.Snell 402 

9.  Tyers 405 

Sawyer,  Ex  parte 549 

9.  Sawyer 350 

Sawston  (Vicar  of),  Ex  parte  ....     40 
Saxby  9.  Gloucester  Wagon  Co. . .  268 

Saxton  9.  Bartley 180 

Sayer  9.  WagstudS 7,  12,  13,  14 

Sayers  9.  Corrie 463 

Saywood  9.  Cross 544 

Schneider  9.  Batt 350 

Sohofield,i2« 89 

Schdefield  9.  Lock  wood  . .  16,  18,  399 

Schroeder  9.  Central  Bank 259 

Scorfield  9.  Jones 558 

d 


1 


TABLE  OF  CASES. 


Fi.QS 

Scott  9.  Fleming   17 

Scott  r.  Herech 79 

V.  Lord  Hastings 469 

V.  Matthew  Brown  &  Co.   . ,   113 

r.  Mayor  of  Liverpool 440 

V.  Royal  Wax  Candle  Co.  . .   321 

Scriven,  Re 435 

Scrivener  v.  Smith     66 

8<rnlly  r.  Dandonald 257 

Seagram  r.  Tuck   472 

Searle  r.  Choat 469 

r.  Matthews 509 

Seaton  r.  Grant 271 

Sedgwick  r.  Thomas     120 

Seear  r.  Lawson 337,  351,  362 

r.  Webb 440 

Seilaz  r.  Han>)on    641 

Seligmann  r.  Young 357 

Senior  v.  Hereford    183 

Severance  v.  Civil  Service  Associa- 
tion     192 

Sewart,  Re 40 

Sewell,i2<f  34 

Shackell,  Re    12 

Shakespeare  Walk  School,  Re.,,,     43 

Shapcott  V.  Chappell    442 

Shapland,  Re 464 

Sharp  V.  Lush 344,  347,  499 

r.  Wright 648,  662 

Sharpe,  Re    66,  68,  69,  466 

Sharpley,i&;    83,84 

Sharshaw  r.  Gibbs    57 

Shaw,  Ex  parte 29 

Re  (20  L.  J.,  Q.  B.  280) . .       9 

(12Eq.  124 103 

— ^^  V.  Brown 464 

■  V,  Hardingham    •  336 

V.  Jeraej  (Earl  of)    468 

»  V.  Johnson 648 

V,  Rhodes 472 

Shearman  r.  Findlay    322 

Sheffield  (Corporation  of),  Ex  parte  28, 

40 

(Town  TniBtees  of).  Ex 

parte 40 

IT.  Sheffield 610 

Shelford  V.  Louth  Rly 330 

Shelmerdine,  i2« 80 

Shepard  v,  Jones   399 

Shepherd  V.  Churchill   72,78 

1;.  Stone 317 

Sheppard,  Re •     83 

Sherard,  Re 66,  67 

Sherratt  r.  Bentley  88 

Sherwin  r.  Selkirk    280 

Sheward  v,  Lonsdale  (Lord)    ....  386 

ShiUito  r.  Child  &  Co 317,  318 

Shipperdson,  Re    81 

Shippey  v.  Grey  18,  467 

Shipton-nnder-Wychwood   (Rec- 
tor of),  ^j;/Mirte 29 

Shoetensaok  v.  Price r 613 

Shrewsbury  (Earl  of)  v.  North  Staf- 
fordshire Rly.  Co.    . .     33 

V.  Trappes . .  618 

Shubrook  9.  Tufnell 515 

Shurmer  v,  Hodge    321 

Shuttleworth,  Re  39 

Sickles  V.  Morris    514 


PAOB 

Sidebotham  9.  Watson 402 

Sidebottom  r.  Sidebottom    463 

Sidney  9.  Wilmer 41 

Silver  9.  Stein     346 

9.  Udall    183 

Valley  Mines,  22<f   266 

Simmonds  9.  G.  E.  R.  Co 17 

Simmons  9.  Storer 557 

Simons  9.  Bagfnell 400 

Simpson,  Re    6, 6 

9.  Brown    382 

r.  Denny     183,  335 

9.  Ritchie 183 

Simson,  Re 103 

Singer  v.  Audsley 427 

Co.  9.  Loog 411,  660,  552 

Singleton,  Re 44 

9.  Hopkins 68 

Skcgg,i2^    28 

Skinner  9.  Great  Northern  Rail- 
way   •  382 

Skitter,i2tf 64,68 

Skynner  v.  Felichet 85,  91 

Sladden,i2<»     13 

Slade,J2<f 817 

9.  Hulme     464 

Sleight  9.  Lawson • 398 

Sloman  9.  Gk>Yemor  of  New  Zea- 
land   317,  319 

Sloper,i^« 83,84 

Smirthwaite,  Re   81,  83 

Smith,   Ex  parU   (6    Rly.    Cas. 

150) 42 

(22  W.  R.  294) . .     96 

J2i?  (9  Eq.  178) 31,40 

(9Eq.  374) 56 

(4Beav.  309) 6,6 

(9Beav.342) 8 

(3  Jut.  N.  S.  659)  ....     69 

(W.  N.  (1872)  134  ;  20 

W.  R.  695)    ....81,  103 

(9W.  R.396) 17 

(IP.  D.  300)  821 

Hutchinson 9.  Ward..  406 

&8tott,i2e 123 

Compton,  J2* 479 

9.  Andrews    386 

9.ATmitage 397 

9.  Armstrong    606 

9.  Baker     566 

9.Bames    884 

9.Bell    409 

9.  Boucher 68 

9.  British,  &o.  Association  860 

9.  Buller 648,  566,  658 

9.Chadwick 549 

9.  Comfoot    • . .  •  641 

9.  Cowell 177,468 

9.  DanieU    382,661 

9.  Davies   , 436 

9.  Day 468,  646 

9.  Dimes 8 

9.  Dixon 378,479 

9.  Dobbin 311 

9.  Grindley    613 

9.  Guy    400 

9.Marahall   818 

9.  Morgan 280 

9.  Nelson  476 


TABLE  OF  CASES. 


U 


piLcn 
Smith  V.  Nth.  Staffordshire  Bly. 

Co     411 

V.  Pawaon 841 

V.  Pilgrim 440 

v.Eeed 393 

V.  Richazdfloa    .  .333,  363,  354 

c.  Bobinaon 100 

r.  Smith  (3  Drew.  72 ;  18 

Jut.  1047)  . .     69 
(1  Dr.  &  Sm.  384)  101 

(7  P.  D.  227)    . .  642 

r.  Swansea  Dock  Co 439 

V.  Watts    347 

v.WegaeUn 317 

v.Went 393 

r.Whichoord    466 

r.  White    ,.  616 

f^.  Wilson 309 

r.Winter 18 

Smith's  Leaseholds,  i2»    30 

Smjih,  £x  parte    30 

J2*  (11  W.  R.  860) 61 

(4  De  G.  &  S.  499  ;  16 

Jnr.  644) 82,  92 

{2De  O.  &  Sm.  781). .83, 

84 

Sneary  9.  Abdy 449 

Snell,i20 666 

Snow  V.  Bolton 464 

SoUdtor,  JStf  A  (26  Sol.  J.  8)  ....  613 

(W.    N.     (1884) 

217)    446 

-s (14  Ch.  D.  162 ; 

28L.T.310)..  466 
(1   Ch.  D.   446 ; 

24W.R.103)..  456 
Somerset  &  Dorset  Rlj.,  i2#    ....  173 

Somendlle,  £x  parts 46 

Somes  V,  Martin    662 

Soutar,J20    196,200 

South,  iStf    177 

£sBezCo.,Je0 17 

Wales  Bly.,  Ex  parte 48 

JRe     46,88 

Western  Bank  V.  Tomer  .. .  116 

Loan  Co.  V.  Robert- 
son    459 

Southwark  Water  Co.  r.  Quick.. 382, 

386 

Southwell «.  Sootter 269 

Southwold  BiU,  i20   49 

SowryyJe^  30 

Sparks,  i2f    87,88 

Sparrow,  £e   80 

Spartali  v.  Van  Hoom 366 

Spawforth,  JU   74 

Speckhart  9.  Campbell 321 

Speer,  22^    29 

£^eight,i2i; 612 

Speller  r.  Bristol  Navigation  Co... 321, 

348 

Spencer  (Earl)  v.  Peek 430 

£e,  Spencer  v.  Hart    •  •  • .     40 

V.Bryant 341 

Spettigne,  ie« 643 

Spioer,J2« 189 

Spier  9.  Bernard 4 

8pller,J20 103 

"^^   Skating  Rink  Co..  423 


Spittle  t'.  Walton 437 

Spooner,  He 44,  46 

Spradberr,  JZtf    107 

Spratt's  Patent  r.  Ward 411 

Sproat  V.  Peckett    320,638 

Springall,  i20  108,423 

Spruntv.Pngh  451,454 

Spnrstowe's  Charity,  lie 30 

Stace  9.  Gage 183,  335 

Stacey  v.  Southey 470 

Stafford  Rhr.,  iJtf 173 

V.  doxon    268 

&  Uttoxeter  Rly.,  £e  ,.,,  168 

Staffordshire  Bank  v.  Weaver    . .  539 

Stahlschmidt  r.  Walford 373 

Stainbank  r.  Beckett    614 

Staines  Rly^  i2<;     60 

Stainton  v.  uarron  Co , 398 

Standard  Co.  r.  La  Grange  .  .330,  616 

Discount  Co.  v.  Barton  464 

Standeringr.  HaU  30,182 

Stanes  v.  Parker 13,  14 

Stanger  Loathes  9.  Stanger  Loathes  447, 

649 

Stanhope  Co.,  JZ^ 466 

ColUeries  Co.,  ^ 280 

Stanhike,J2tf  191 

Stanley  v.  Stanley 460 

Stannard  v.  Vestry  of  St.  Giles  . .  468 

Stansfield  V.  Hobson 336 

Stanton  v.  Baring 661 

Staples,  Ex  parte 32,  42 

Stebbing  v,  Atlee 493 

Steed,  J2tf 36 

t;.  Preece   182 

Steel  r.  Cobb 327 

Steele,  Ex  parte 4,  17 

Me    12 

V.Scott 17 

V.Stewart 382 

Stoning,  ib;   63,212,226 

Stent  V.  Wickens  386 

Stephen,  i?« 6,  10,  13 

Stephens,  Ee 206 

V.  Lord  Newborough  . ,  649 

r.Wanklin    426 

8teTry,Ee  37 

Steuart  v.  Gladstone 422,  423 

Stevens,  Ex  parte  (15  Jur.  243)  . .     41 

(2Ph.  772)  ....     48 

V.  Mid-Hants  Rly.  Co.  . .  173 

V.  Newborough  (Lord)    . ,  559 

v.Phelips 466 

Stevenson  v.  Abington 499 

Steward,  Ee    34 

Stewart,  Ee  (1  Sm.  &  Giff.  32)    . .     28 

(8  W.  R.  297) . .  66,  67,  80 

(8W.  R.  425) 66 

(2DeG.,F.  &J.  1)..     73 

V.  Enghmd  (Bank  of)  . .  307 

r.  Stewart 604,  641 

Stigand  r.  Stigaad    307 

Stimpson  v.  Jepson 649 

Stock,  Ex  parte 68 

Ee    29 

V.    Hooper's    Telegraph 

Works 616 

Stockbridge  Rly.  Bill,  Ex  parte  . .     60 

Stockton  L:on  Co.,  i20    611,616 

(12 


Ui 


TABLE  OF  CASES. 


PAGE 

Stoer,  lie ,  . . . .  430 

Stokes,  J2<f   81 

V,  City  Offices  Co 494 

V.  Tnimper    6,  7 

Stone  i'.  Stone    91 

r.  Wishart    469 

Stonor,  Jie    193,  200 

Stooke  V.  Taylor 271,  356 

Storey  r.  Waddle    463,464 

Straford,  Be 10,  11 

Straight,  £x  parte 380 

Strathmore  Estates,  Jte    33 

Street,  He   7,  12 

1'.  Crump    377 

i'.  Gover 3.36 

Strelley  v.  Pearson    467 

Strickland  v,  Strickland    ....  379,  556 

Strong,  J2*    96,97 

V.Moore    344 

V.  Strong   59 

Strother,  Jie 6,  7,  8,  13 

Stroud,  He 75 

V.  Norman 68 

Strousberg  v.  Costa   Rica    (Re- 
public of)    » 319 

Strugnell  v.  Balkis  Co 426 

V.  Strugnell 182 

Stuart,  Jte  88 

9.  Cockerell   461 

V.  Greenall    ..••...  549 

Stubbs,  Be 465 

Studdert,  Ex  parte    28 

Sturch  V,  Young    478 

Sturge,  Be 57 

V.  Dimsdale    658,  659 

Sturla  V,  Ereccia,  Polini  r.  Gray.  .517, 

542 

Stntely,  £x  parte  60 

Styan,  £x  parte 44 

Suche  &  Co.,  Be    280 

Sadlow,  Be , 6 

Suffolk  V,  Lawrence 488 

Sullivan  v.  Rivington 268 

Summerfield  v,  Pritchard    391 

Summers,  Be  280,  504 

Sumner,  Be    487 

Sunderland  (Freemen  and  Stal- 

lingers  of),  Ex  parte 36,  37 

Surr  r.  WaLmsley 425 

Sutcliffe  9.  James 365 

Sutherland  (Duke  of)  v.  Tunstall 

Board..  337 
V.  De  Virenne  ....  346, 

347 

Sutton,  Be    12,  52,  56,  269,  652 

-^— ^  V.  Jones 469 

Swaby  v,  Dickon 469 

Swaine  v.  Denby 181 

Swale  r.  Swale 463 

Swallow  r.  Binns 346,  347,  404 

Swan,  Be    64 

r.Webb , 474 

Swann  v.  Barber   514 

Swansea    Building     Society    v, 

^         Dayies 441 

(Mayor  of)  v.  Quirk. ...  385 

Vale  Rly.  Co.  v,  Budd. .  391 

Swanzy  v.  iBwaaxy    541 

Swayne  v,  Swayno 461 


PAOB 

Sweeper,  i?*'    55 

Swift  r.  Sin-ift    98 

Swindell  r.  Birmingham   Syndi- 
cate   373,411,616 

Swire,i2«    466 

Sjkcs^Be    427 

r.  Brook 540 

r.  Dyson    190 

r.  Firth 411 

r.  Hastings    469 

r.  Schofield    180,  183,  406 

Symons,  Be,  Luke  v.  Tonkin  ....  397 


T. 


T.yBe   103,339 

Taitt,  Be 89 

Talbot  r.Keay 566 

r.  Marshfield 383,  391 

r.  Talbot    338 

Tamplin  v.  Miller 120 

Tanfield  r.  Irvine 469 

Tanner,  Be 56 

Tanqueray-Willaume,  Be  108 

Tanswell  v.  Scurrah 428 

Tapp  V.  Jones 456,  457 

Taprell  r.  Taylor 341 

Tarbuckc.  Tarbuck 8 

r.  Woodcock 548 

Tardiff  9.  Robinson 34 

Tardrew  9.  Howdl  16 

Tarn  9.  Commercial  Banking  Co..  371 

Tarrett  9.  Lloyd    346 

Tasmanian  Co.  9.  Clark 413 

Tate,Je«    67 

9.  Hitohens   6 

Tatham,  22^    81 

Tattersall  r.  Naticmal  Steamdiip 

Co 401 

Tawell  9.  Slate  Co 363 

Tayleur,i2<r    430 

Taylor,  iZtf  (4  Ch.  D.  157  ;   25  W. 

K.69)  98 

(40  L.  J.  Ch.  464)    ....     29 

(lEq.  496)     400 

(15Beav.  145)   6 

18Beav.  165) 10 

|lM.  &G.  210)    41 

9Hare,  696)    28 

W.  N.  (1866),  6) 78 

[31  W.  R.  596 ;  W.  N. 

(1883),  95)  166 

—  Tomlin  9.  Underhay   . .  401 

9.  Ansley 327 

9.  Batten    888 

9.  Collier    338 

9.  Directors  of   the  Chi- 
chester Rly 33 

9.  Dowlen 266 

9.  Eckersley  . . .  .468,  469,  472 

9.  Grange    ..181,611 

9.  Hodgson   4,  6 

9.Keav 437 

9.  Midland  Rly.  Co 618 

9.  Milner   ..,•.. 380 


TABLE  OF  CASES. 


m 


VAxa 

Tajlor  ff.  Mortyn 497 

r.  Oliver     388 

r.Pede 326 

v.Phillipe 316 

r.  Fonda    167 

V.  Rundell 387,  888,  389 

Taylor'sCane 516 

Teagoe,  lU 9 

TeiOe  r.  Teale    466 

Teallr.  Watts   183 

Teed«.£eere 606 

Tees  Bottle  Co.,  i2tf 616 

Teeyan  V.  Smith    130 

Tegg,  J2* 66 

Tfflgn  Valley  Rly.  Co.,  J2^   . .  170,  171 

Tempest,  J2^  80 

— V.  Camoys  (Lord) 491 

v.  Old 469 

Temple  Church  Lands,   Bristol, 

He 41 

Templer,  £e 69 

Tennant  v.  Trenohard 380 

Tetley,  ExparU 43 

Thakeham  Monies,  Me 66 

Than  p.  Smith 318 

Tharp,  In  the  goods  of    2bT 

Thatcher,  Be  103,  122 

They%^  Ex  parte 269 

Thistlethwaite  p.  Gamier    404 

Thomas,  Ee    62 

:i2W.  R.  646) 42 

11  W.  R.  276) 59 

[22  L.  J.,  Ch.  868)  ..     88 

(W.  N.  (1882),  7 ;  30 

W.  R.  244) 30 

— — —  V.  Cross 4 

r.ElliB    340 

9.  GriiBth    499,606 

p.Nokes 446 

r.Palin 373,666,660 

p.  Parry 424 

r.  Patent  Lionite  Co.  . .  280 

r.  RawUngs  (27  Beav. 

140)     383 

(27    Beav. 

376)  ....   386 

9.  The  Queen    ....  201,  387 

r.  Thomas 326 

r.  Walker 87 

V,  Williams  ....   141,  411, 

468 
Thompson,  ExpafU{Zli,  T.  317)     18 

(W.N.  (1884), 

28)  120 

-B*  (14  L.  T.) 7 

(8  Beav.  237)    ....     13 

r.  Bunn 392 

r.  Jones 318,  327 

r.Marshall    331 

r.  Partridge 440 

r.  Rinffer 108 

r.Tomlins 66 

ff.Woodfine 413 

Thomson,  R$ 79 

9.  S.  E.:EUy 267,466 

Tborley's    Cattle    Food    Co.    v. 

JXtkaaMjn 549 

Thorn  V.  Smith 318 

Thome  1^.  Seel 331 


PAOB 

Thomhill  9.  Millbank 30 

r.  Thomhill 469 

Thomiley,  Ee 371 

Thornton,  Ee 68,  78 

p.  Finch 177 

Thorold,  Ee    369 

Thorp  9.  Holdsworth  . .  368,  369,  396 

r.  Owen 484 

f>.  Thorp 68 

Threlfall  r.  WUson 193 

Thurgood,  J2tf     7 

Tihbs,  Re    103 

Tiohbome  r.  Mostyn    188 

Tid  St.  Giles'  Charity  (Trustees 

of,  Ex  parte 30 

Tiel,i?^  380 

TiflSn  r.  Parker 464 

Tildesley  r.  Harper  333,  337,  368,  369, 

377,  396 

Tilleard,  Ee    6,  8 

Tillett  V.  Nixon 116,  468 

Tinstone's  Trusts,  Ee  63,  69 

Tilney  v,  Stansfeld    189,  466 

Timins,  Ee 466 

Tipper  v,  Soilleux     30 

Tipton  Green  Co.  v,  Tipton  Hoat 

Co.  ....  399 

Tobin  irVlTie  Queen  .V.V.V.Vioi,  202 

Todd  if.  Wilson 13,  14 

Toghill  r.  Grant    6,9 

Toke  9.  Andrews 366,  370 

Toleman  and  England,  Ee^  Ex  parte 

Bramble 17 

Tolson  V,  Jerna 632 

Tomlin  v,  XJnderhay,  Ee  Taylor. .  401 

Tomline  r.  The  Queen 201,  387 

Tookey,  Ee 44 

Topping  V.  Searson 316 

Torkmgicm,  Ex  parte    436 

Tottenham  Railway,  Ee 48 

V,  Barry 322 

ToMnkAjf  Ex  parte     64 

Towle,  Ee  13 

Townsond(2  Ph.  348) 88 

(1  M.  &  G.  686)    88 

r.  Townsend 263,  343 

Townshend's  Estates,  Marquis,  JZtf    28 

Towse  r.  Loveridge 350 

Tracey,  Ee 68 

TrsSoxdy  Ex  parte 40 

Trail  V.  Jackson 616 

Travis  r.  Illingworth   80 

Treheme  r.  Dale 446 

Treleven  r.  Bray   356 

Trevelyan  v.  Charter    380 

Trick,  Ee 66 

Triminger  v.  Eeene 4i9 

Trinity  College,   Cambridge,   Ex 

parte,,,,,,,,, 29 

House    (Corporation  of), 

Ex  parte  40 

TroweU  v.  Shenton 616 

Trower,  iJtf 68 

Truman  v,  Redgrave 468 

Tubb,  Ee 68 

Tuck,  J2^ 102 

Tucker,  Ex  parte 614,  616 

Tufnell,  JSe 201 

Tngwell,J2f  37 


■  *  .■*. 


■■T:.n 


^     V    '* 


.r^    J 


—  —   t  ?.^^>.  It         V    i^    

— *      t       '        .   -.^T  .    — 

— ♦    -V  -^  -.-.J.                    i_  "  .»-. 

'*    -'i.-u:*-*?. /n    _-j     -I.  ^- 

—  f    ii  •'^'»  I  :  -•• 

'    I-    V-   "^    V   i^"  — . 

—  f    X :**-.  J  •  • 

—  -   '  ♦    '^ti  •▼  'j  a.                           .  L." 
— ?     ^^ifcu^:-*::  ♦•*. 

—  — —  t    *' urL»"!r   '  Vi"  i.   ;',     ._,_  7,  • 

-I  «'ur   -    *•.'  4'i 

7  u» ■i*^  f    ift 'j*^ .  I'l 

y  v.'-'  *-»    jr-« jn 

7  •.  •    ^-.it  T    ?  vf-ji    :  •  I 

f     ••  j#».fi. I -*{ 

7  .  •-.'.♦V  f    >^-.Ajp   ;,*:. 

'J  »» •>>-:^  ^*    i;* iH 

y  %!•>.<..».  A«  *^  4^:.  «»^ 

'J  »»  JL  •>-*•/ vir  f    l>'i-ji     !»--  h 

7  » >  f /v«r «  'rf liL  1  w: : .  ;*:'i 

7  *>^/♦':. /,V'>7    /> -c'r 

7  n,.^v«..  t  I'vr^ :;,  :^  u£ 

'J  •        '#  _ 

I  »-'>  It   /»*»A  ,^»,, •-.,--  4  -  ■ 

0A't*  ' 

I  ;  ^<  *     /C/        ..,»,,,. ^     « 


<  ^^J>  ^'j'/vvi^*,  l»«^M,j</'J    ,,,.,,.,  433 

,   /^'         "w,   .,,, ' 49 

I ,  /^>|>  f  Vff^Mif  ///     ,,,,,,,#,.  6-1,  68,  70 

»'   ti*»*ftimf  Iff  HtAt« 

Ut^'/nhfii    n  , ,  I , , » ,t , , ,  t  t»»*  652 

I  ^// 1*  *M»  ^   'I  M<t  I ,,.,,,,,,.,.,, .  369 

\  hi'ttt  iUhk  P.  \uytjHm    »,,,»,.•  116 

«'   Mu»»»y  ,, 387 

|/f«M«wl  M)f(|^fli/iii  AMiiritmtii  Co,, 

///' 62 

»  'r«'li«Knipii  Co., 

h(Hli*«io(f  AiiMttlnnif.  M'UlU}  983 

«».  Whk""**  8H6 
'I'llt'liliiMiA  ()i».  I'.  Ditln     ..   468 

I't'^HI,  /A' , ,, A4,  67 

l>|iiiiMtitM«   li'itipniiir 640 

|l|i|H.(|nii.  /«*«• ,, H 

t'|tliiii  I'   MnmM  , «..,.. 4U'J,  606 

JmH  «'    hicMiliiy  ,,,,,,,,,,, 610 

t'Mtll  i<    NMi«il|<l<iu  ,,.,,,,,, 411 


.=_-    •         -It-  .       ««.-     *-♦! 

~^—  ^                ....  I..-!    :i 
^^--^  i.  *::* 

^—^-vT  _:_-7-:i.  -L      -  4-.^ 

„'  .^t. ^    _2»  ...    ._•«.«     ^* 

i'-;**— -*nr  '   iLm:i:  .- .......  3»^*€ 

"Slv^-^  i- 41 

—             —  -  *••  * 

*  "1^  9     »*t*. -.«- 

'  *  ri  :i  *    J  "■  ! '  r-     ..............   i**-? 

T~-  ■ ..—    r     "*  •— i_«     ■n  ♦'^ 

^•^2.1.' lit*   »     >   IVSTSST       ........    4>5 

Ttnj  liT  ♦  SiTii-L  XdCftCie^k.  X/    ....     -^ 

Ttnrji'J'  ?^tr-T*  n:*   ^*i^^  Mi      ......    ITS 

Tsm^aiiat  r   ±«i  >  wat 4i^ 

siiT    r*.srrr  It    149 

V'.m.l  r.  CfciL-aai    ............  1>1 

T.L_  if S8 

Vj  t»iw  i'    65,S0 

Vid.^  r.  r»ffT^a    ..••  369 

Vi_rt"u:tsi«  T.  T:<fln    J^3 

yz:.XLt.I:t     «» 

r.  VcBaer   10 

Viao%,  J5f 8 

Vix^rT,  Ez  fmne W4,  M7 

1-JKr    18 

r.  Chaplin 3S0,  478 

Vnar,  The 321 

Vidian  r.  Little 389 

Vorley  r.  RichaidBon    404 

Vjae  r.  Brown  466 

V.Foster    18 

W. 

Wacher,  Re 67,  74 

Waddell,  ^jT/wrfe 266 

lU 79,108 

t'.  Blookley    616 

WaddiloTe  9.  Taylor    462 

Wade  1^.  Wilson    116 

Wa^er  v.  Hears 342 

Waffitaff  r.  Jacobowitz  330 

Watte  v.  Bingley 180 

r.  Littlewood    106 

Wiikor.  Wako 70,  78,  90 

Walbum  v.  Ingilbj 617 

Wfilford  V.  Walford 617,  618 

Wtdlianiptou  Estate,  jRtf  ....... .     62 

Walker**  Estate,  JS#  (22  L.  J.,  Ch. 

888) 87 


TABLE  OF  CASES. 


\y 


PAGB 

WaXker,  Se  {2i  Ch.  T>.  e9S)    ....  117 

(7  Ely.  Gas.  129) ....     41 

(16  Jut.  1164) 67 

(3  Ch.  D.  209)   ....  64,  69 

r.  Balfour 348 

V,  Blackmore    361 

V.  Bunkell 268,  421 

V.  Cratbree    409 

V.  Hicks    309 

r.Poole     388 

r.  Eooke    466 

■  V.  SeUgmann    344 

r.  Ware,  &o.,  Ely.  Co.  . .     47 

Wallace  v.  Greenwood    .  .30,  182,  186 

Wallers.  Holmes 17 

Walley,  ^ 490 

Wallingford  v.  Mutual  Society  . .  331, 

360 

WalliB  V.  Bastard 484 

V,  Hepburn    374 

V.  Jackson 376 

V.  Lichfield    420 

v.Sarel  397 

Wal«h,i2*  13 

p,  Lonsdale    260 

V.  Wason   462 

Walaham  v.  Stainton    382 

Walter  r.  Smith    337 

Walters,  £e    63 

V.  Earl  of  Shaftesbury  .  383 

r.  Woodbridge 648 

Walton,  i2<f    4,  16 

War  (Secretary  for)  v.  Chubb ....  468 

Warburg,  Ex  parte 611 

Warburtont^.  Hill 469,461 

Ward,  Ex  parte 34,  616 

Re  (2  W.  E.  406) 67 

(14  W.  E.  96)   102 

(W.  N.  (1884),  211) ... .     30 

V.  Booth 464 

V,  Eyre  20 

r.IUill   268 

V.  Hepple 17 

r.  Lawson 7 

r.  Morse 366,  640 

i;.  PUley     268 

r.  Swift 472 

V.Ward 338,466 

ff.Wyld 276 

Warde,  Ee 106 

Warden  v.  Peddingrton     382 

Warder  v.  Saunders 361 

Ware  v.  Watson     606,  637 

Waring,  Ee 66,  66 

r.  Lacey     441 

V.  Manchester,  Sheffield, 

and  Lincolnshire  Eail- 

way     ,  478 

V.Williams   8 

Warner  v,  Armstrong 479 

v.Dell    263 

V.  Mosses  .  .422,  423,  662,  666 

V.  Murdoch 412 

V.  Twining    , 366 

Warr,  Deh^J^* 103,  149 

(Earl  Be  la)  v.  Miles    . .  614,  649 

Wanen,  Ee •'••120,  490 

Warrick  v.  Queen's  College.  .383,  391 
Warwick  Charities,  iStf 79 


PAOB 

Warwick  Pearson,  Ee 66 

Ely.,  Ee 60 

Waterlowr.  Burt 602 

Waters  r.  Shaftesbury 399 

P.Taylor    18 

r.  Waters 317 

Waterton  v.  Burt 603 

Watkin,J?tf    69 

Watkins,  i?^  £r  parto  Evans     ..   177 

•  V.  Atchison    430 

V.Parker    341 

Watlington,  Ee 62 

Watson,  Ee 67,  81 

r.  Care    336,610,611 

V.  Cleaver 440 

V,  G.  W.  Eailway  Com- 

pauy     650 

v.HoUiday    361 

V.  Eodwell 14,  360,  610, 

653 

Watt  V.  Bamett 817,  329,  377 

V.  Leach    186 

Watts,  Ex  parte 9 

i2<?  (24  W.  E.  701)    62 

(22  Ch.  D.  6) . . . .  486,  492, 

606,  640 

(9  Hare,  106) 69,  80 

V.  Jeiferys 459 

r.KeUy 641 

V.  Manning 379,  666 

V.  Porter 469 

Waugh,  Ee  (16  Beav.  608) 6 

(29  Beav.  666) 6 

(2  De  G.  M.   &   G. 

279)    65,  93 

v.Waddell  4,6 

Wavell,i?«  6,7 

Way,  Ee 68 

Webb  V.  Bomford , 386 

r.  Byng  372,  406 

r.  East 386,  388 

V,  Grace 6 

V.  Sahnon 817 

V,  Stenton 466 

Webster,  Ex  parte    37,  610 

V.  British   Association 

Co 346 

V,  Le  Hunt    17 

r.  Myer 639 

V.  Wliewall    389 

Wedderbum,  Ee 103,  106 

V.  Pickeriug 411 

Wedderbume  v.  Llewellyn 479 

Weeding,^    77,89 

Weeks  v.  Stourton    384 

Weightman  v.  Powell 378 

Weise  v.  Wardle   334 

Welchman,  i^tf  13 

Weldon  v.  Neal 192 

V.  Biviere ,   192 

V.  Winslow 192 

Weller  v.  Fitzhugh  64 

Wellesley  v.  Beaufort  (Duke  of) . .     98 

'  V.  Momingfton 462 

V.  Wellesley 341 

Wells,  Ee  (8  Beav.  416)     ...  8,  10,  13 

(31  W.  E.  764  ;  W.  N. 

(1883).  Ill) 158 

V.  Chelmsford  Ijocal  Board    36 


V 


Ivi 


TABLE  OF  CASES. 


PAGE 

Wells  (;.  Gibbs    459 

r.  Kilpin    177 

V.  Malbon 54 

r.  Mitcham  Gas  Co 549 

Welsh  r.  SilweU    4 

Wentworth  v.  Lloyd 549,  559 

Wesson  v.  Stalker 307 

West  r.  White   411 

West  of  England  Bank,  Jie 280 

Westboume  Grove  Co.,  7i<? 280 

Westcrman  r.  Rees    509 

Western  Benefit  Bnildinpr  Society  439 

of  Canada  Oil  Company, 

r.e     425 

Wcsthead  v.  Riley 177,  468 

V.  Sale    87 

Westman  r.  Aktiebolaget,  &c.    . .   321 
Westminster  Co.  (Duchess  of),  J2^,  514, 

549 

Co.  V.  Clayton 387 

(Dean  and  Chapter 

of), Jte 34 

Weston  r.  Cohen 386 

r.  Dayidfion 116 

r.  Filer  77,  90 

Westwood,  J2«    91,92 

Weymann  v,  Corcoran 550 

Weymontii  r.  Lambert 317 

Whalley, -R^ 6,8,558 

.  r.  Williamson 9 

Wheeler,  Ee   88 

r.Gill 504 

■  V.  Le  Marchant 383 

■  V,    United     Telephone 

Company 366 

Wheelwright  V.  Walker  ....  141,  149 

Whetstone  r.  Dewis 353,  364 

Whicher,  jRtf  13,14 

Whistler  r.  Hanoook 374 

Whitaker ,  Jte 53 

• ■  V.  Eobinson   • 465 

r.  Thurston 857 

White,  Be  lb  Ch.  698)    ....  66,  67,  74 

(W.  N.  (1881),  115; 

29W.  R.  820)   ..71,  107 

(19  W.  R.  39 ;  23  L. 

T.  387) 189,466 

V.  Baugh    472 

r.  Chitty    336 

r.  Stewart 344 

r.Witt   616 

WhiteaveB  v.  Melville 346 

Whitehayen  (Bank  of)  r.Thompson  317 

Whitehonse,  iJiJ 280 

Whitfield  (Lacnmbent  of),  J2e . .  29,  43 

. r.  Roberts 16 

Whiting,jB*   69 

r.Basaett    433,436 

. •  to  Loomes 108 

. V.  East  London  Water- 
works Co 358 

Whitley  v.  Honeywell 317 

-^  Ex  parte *     84 

Re    67 

Whitling,i2* 42,69 

Whitney  v.  Smith 344 

Whittington  v.  Gooding 347 

Whitton,J2^   66 

Whit  worth  (Curate  of),  Et  parte  ,     33 


PAGE 

Whitworth  r.  Whyddon 606 

Whopham  v.  Wingfield   62 

Whycherley  v.  Barnard  483 

Whyte  V.  Ahrena 367,  392 

Widgery  v.  Tepper   460 

Wigan  Railways  Act,  Be    60 

Wight,  Be 29 

Wightman  v.  Wheelton   428 

Wilder  r.  Pigott    339 

Wilding  t'.  Bolder .* 81 

Wiles  V.  Cooper , 548 

WUkes,  Re 34 

r.  Saunnion 399 

Wilkins  r.  Stevens    666 

r.  Sibley 460 

Wilkinson,  Ex  parte  (3  De  G.  & 

Sm.  633)   31,  34 

Re  (9  Eq.  343) 369 

(16  W.  R.  637) ....     40 

(12  W.  R.  622  ;   10 

Jur.  N.  8.  716)    . .  70,  78 

V.  Belcher 841 

r.  Castle 183 

r.  Jobems. .  180,  181,  188 

V.  Schneider 231 

f.  Smart, 6 

Wilka  V.  Groom 64,  68,  72 

Willan,  i?^ 84 

WUlcock  r.  Terrell    454 

Willey  V,  South  Eastern  Railway 

Co 47 

William  of  Eyngeston*B  Charity, 

Re 80,  81 

WilliamB,  i?d  (15  Eq.  270)   104 

(16  Beav.  417)  ....       7 

(28  Beav.  466)   . .   9,  17 

(4  Kay  &  J.  87) . .  66,  66 

J6  De  G.  &  Sm.  616)  77 
7  Jur.  N.  S.  323) . .  389 
8W.  R.  678)  ....  96 
len 346,  346 

V,  Aylesbury  and  Buck- 
ingham Rly.  Com- 
pany       29 

'V.  Brifloo..............  877 

— — ^—  V.  Gkunes    181 

9,  Griffithfl 4 

V,  Page 347 

V,  Proton 611 

— 9.  Prince  of  Wales  AJasu- 

ranoe  Co 389,  390 

'  V,  Rowlands 346 

r.  Snowden    256 

Williamson  r.  Jeffreys 492 

V.  L.  &  "N.  W.  Rly. .  369, 

860 

Willis  9.  Childe 886 

Willmott  r.  Barber   640 

WiUyams  v.  Hodge 826 

Wills,  i2« 88 

V,  Parkinson 380 

Wilmott  r.  Young 376 

WHaoTL^ExparU 510 

Re  (9  Jur.  N.  8.  1048 ;  32 

li.  J.,  Ch.  191) 33 

S.  N.  (1867),  110)  ..  44 
W.  R.  161) 66,  66 
txee..2l7,  219,  241,407, 

669 


TABLE  OF  CASES. 


Itu 


PAOS 

Wilson  V,  Applegartli  •  •  •  • 397 

V.Bates 188 

-  V.  ChuToh .  .336,  337,  385,  616, 

617 

V.  DeCoulon 421 

— ^—  V.  Dondaa 466 

V.  Emmett , 9, 17 

r.  Foater 41,  42 

v.Oray 464 

V.Hood   17,18 

r.  Metcalfe    464 

'  V.  Nozthampton  Ry 382 

r.Rastall 383 

V.  Khodes 334 

V.  Round    , 18 

r.  Smith 616 

r.  Thombuiy    389 

V.  Wataon 637 

— —  V.  West  Hartlepool   Ry. 

CSo 618 

V.  Wilson  472 

Wilton,  J?<f 13 

r.Hill    338 

WUtsbire  r.  Marshall  424 

Winchester  (Bishop  of),  JEx  parte    34 
■  V.  Bowker383, 

388 
College  (Warden  of), 

Ex  parte  30 

Winder,  ^  parte    36,43 

He 30,37 

Windsor  Ry.  i2tf    39 

Winehonse     v.    Winehoiise,    £e 

Maggi   280,281 

Wing  V.  Harvey    429 

V,  Tottenham  Ry 47 

WingToye  v.  Thompson    347 

WinM^  V.  Winkley 445 

Winterlmtham,  £e    7 

Winterfield  r.  Bradnmn 642 

Winteringham,  JRe 66,  84 

Wise,12tf 65,84 

Wiseman,  J2^ 88 

Witham  v.  Vane 348,  360 

T^themsea  Brick  Works,  He..,.  280 

Witheyv.  Hai^ 479 

Withington  v.  Withington 80 

Witt  r.  Corcoran    266,640 

V.  Parker    609 

Wolff,-B<? 47 

V.  Vanderzee ••••..  398 

Wolley ,  Re 41 

V.  Ainley    640 

V.  Goodwin   870 

V.Kay   411 

V.  Swan 811 

Wolverhampton  Co.  v.  Bond  .  /. .  317 
Wombwell    v.     Corporation    of 

Bamsley     6,  10 

Wood,  i2^  (10  Eq.  672)     34 

(llEq.  166) 66 

(16  Sim.  469)   69 

(3  De  a.  F.  &,  J.  126).. 64, 

67,84 
.  V.  Anglo-Italian  Bank   . .  392 

-  V.  Beetlestone 77,85 

V.  Farthing   618 

V.  Weightman   102,  600 

v.Wheater 363,447,  462 

M. 


piaa 

Wood  V.Wood 102 

Woodall,  Ex  parte 461 

Woodard,  He 12 

Woodbridge,  Jie    267 

Woodbum,  £e  (13  L.  T.  237)  .  .39,  45 

(1  Do  Q.  &  J.  351) .  .6*, 

65,  88 
Woodcock  V.  Oxford,  Worcester  & 

Wolverhampton  Ry.  Co 479 

Woodgate,  He    80 

Woodhatch  v.  Freeland   388 

Woodhouse  v.  Woodhouse 345 

Woods,  ECf  Ex  parte  Ditton    ....       4 

^v.M'Innes    322 

V.Oliver    399 

V.  Woods   663 

Woodward  v.  Pratt 231 

Woollard,i2# 57,68 

Woollett,  Ee 8 

Woolley  V.  Colman   116 

Wootton,  J2* 34 

V.  Wootton    639 

Working  Men*B  Mutual  Society, 

Ee 424 

Wormsley  v.  Stnrt    399 

Worraker  v.  Pryer    308 

Woirall  V.  White 642 

Worth,  J?i» 6 

V.  Matckenzie 327 

Wortham  v.  Pemberton 97 

Wortiey,  Ee 337,  466 

Wragg,  Ee 83 

V.  Morley 499 

V.  Wragg 440 

Wren  v.  Kirton 472 

Wrench  r.  Wynne    462 

Wrey,J2d    31 

Wright,  Ee  (3  Kay  &  J.  419)  .  .53,  66 

(1  Sm.  &  G.  App.  V.)     68 

(24  Ch.  D.  662)  .  .148,  149 

*s  Trusts,  Ee 54 

V.  Clifford 417 

V.  King 372 

V.  Larmuth   603 

< V.Pitt    387 

V.  Redgrave 267 

V.  Swindon  Ry , ,  374 

v.Tatham 430 

V.Wilkin  425 

Wyche,  Ee 13 

Wycherley  v.  Barnard 606 

Wye  Valley  Ry.  v.  Hawes 348 

Wylde,Ee   59,84 

Wylly,  J?<?  65 

Wyman  v.  Bookett   652 

Wymer  v.  Dodds  337 

Wynne  v.  Humberston 383 


Y. 


50 


Yabicotttb Ry.,  JZd 

Yates,  Exparte  (W.  N.  (1869),  160 ; 
17  W.  R.  872  ;  20  L.  T.  940) . .     44 

e 


1     "• 

fYia 


TABLE  OF  CASES. 


PAOB 
YiiUri,  Jlr,      96 

r.  PlumU.-    476 

Y^-.irhy,  Jir 436 

yftir*\i  y  r.  Year^ley  516,  559 

YhitU-n,  lir    40,  42 

YftJitinan  r.  Hnow 309 

V.  Yeutimin    533 

yvimarj«  r.  Hayne« 503 

Yf-ttM,  Rf 6,  6 

York  r.  StowfTB 332 

Yr/rkMhirc  Bankin^f  Co.  r.  Beatson  332 
'                  Ry.    Wag^fon    Co.    r. 

Maclure  168 

■  Tramway  Co.  r.Egling- 

tonCo 321 


PACT 
Torkahire  Waggon  Co.'  #.  New- 
port Coal  Co 348 

Toimg,  Ex  porU 338,  448 

Re    69 

r.  Braaaey  .  .307,  322,  433,  439 

r.  King , . . ,  464 

r.  Kitehin 259,  355,  364 

r.  Ward 335 


Z. 


ZAacBAOO  V.  Cassavetti 466 

Zulueta  p.  Ymccnt    316 


ADDENDA. 


>f 


Pago  18,  line  30.   Add  a  reference  to  Re  UuUed  Shepherd's  Wheal  Co.,  W.  N.  (1886),  15. 

„      3^,  Une  45.  ) 

[  Add  a  reference  to  Cottrell  v.  Cottrell,  W.  N.  (1885),  23. 
,,    H8,  line35.  ) 

„    153,  line  43.   Add  a  referetwe  to  Selhike  ofBuccleucK's  HsiatCy  W.  N.  (1886),  14. 

„    183,  line  30.   AdS—^'M  to  an  annuitant,  see  Ftfole  v.  Pooie,  W.  K.  (1885),  15.'' 

,,  193,  lino  10.  Add — **  Pearson,  J.,  has  held,  tliat  in  the  case  of  a  woman  married 
before  the  Act,  sect.  1  applies  only  as  to  property  acquired  by  her  after  the 
Act  [Be  Harris,  28  Ch.  D.  171)." 

,,  266,  line  5.  Add — '*  An  order  dismissing  an  action  for  want  of  prosecution  with-* 
out  costs  is  not  subject  to  appeal  {Snelling  y.  PuUing,  N.  W.  (1885),  13).** 

,,  ,,  line  50.  Add — *'  On  an  appeal  for  costs  the  decision  of  the  judge  below  will 
rarely  be  interfered  with  {Be  Gilbert,  W.  N.  (1885),  21)." 

,,  305,  line  41.  Add — *'The  Attomey-Greneral  of  the  Duchy  of  Lancaster  cannot 
exhibit  an  information  in  the  High  Court  of  Justice  {Attorney- Getteral  of  the 
Duehy  of  Lancaster  v,  Buhe  of  Devonshire,  14  Q.  B.  D.  195).*' 

„    320,  line  22.  Agneto  v.  Vsher  is  now  reported  in  14  Q.  B.  D.  78. 

324,  line  31.  Add — '^  Where  a  writ  is  issued  against  a  firm  and  served  on  one 
member,  who  appears  in  his  own  name,  but  there  is  no  service  on  or  appear- 
ance by  the  other  members,  judgment  cannot  be  signed  against  the  firm  for 
default  of  appearance  {Adam  v.  Townend,  14  Q.  B.  D.  103}.'* 

337,  line  11.  ^<«— "  And  see  Drage  v.  Hartopp,  W.  N.  (1885),  17.*' 

357|  line  22.  Add^**  InBlaekie  v.  Osmasion,  now  reported  in  23  Ch.  D.  110,  it  was 
held  that  where  a  plaintiff  claims  a  definite  sum  made  up  of  a  number  of 
items,  he  must  give  particulars  of  demand,  though  he  will  not  be  ordered  to 
do  so  if  he  only  claims  an  account." 

,,  374,  line  52.  Add — "An  action  may  be  dismissed  for  want  of  prosecution  icith* 
out  costs,  and  there. is  no  appeal  in  such  case  {Snelling  v,  Pulling,  W.  N. 
(1886),  13).'* 

383,  line  36.  Add — '^  Communications  made  by  a  solicitor  to  his  client  before  the 
commission  of  a  crime,  for  the  purpose  of  being  guided  or  helped  in  the  com- 
mission of  it,  are  not  privileged  from  disclosure  {The  Queen  v.  Cox  and 
Bailtm,  14  Q.  B.  D.  153).** 

398,  line  32.  ^d<^'^  Under  an  order  directing  an  account,  and  not  referring  to 
settled  accounts,  the  accounting  party  may  set  up  settled  accounts,  though 
the  order  does  not  direct  that  settled  accounts  shall  not  be  disturbed,  and  the 
opposite  party  may  impeach  them  though  the  order  does  not  expressly  give 
him  liberty  to  do  so  {Eolgate  v.  Shutt,  28  Ch.  D.  111).*' 

487,  line    7.  uidtf—**  Varied  oa  appeal,  W.  N.  (1885),  10." 
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Ix  ADDENDA. 

Page  509,  line  15.   Add  a  reference  to  Dawson  v.  Fox,  W.  N.  (1885),  11. 

„     612,  line  23.  Ex  parte  JDiease  is  now  reported  in  14  Q.  B.  D.  123. 

,,  „  line  45.  Add — "When  a  respondent  has  given  notice  that  he  will  contend 
that  the  decitiion  below  should  be  varied,  and  the  appellant  subsequently 
withdraws  his  appeal,  such  notice  entitles  the  respondent  to  elect  whether 
to  continue  or  withdraw  his  cross-appeal.  If  he  continues  it  the  appel- 
lant maj  give  a  cross-notico  that  he  will  bring  forward  his  original  con- 
tention on  the  hearing  of  the  respondent's  appeal  {The  Beeswinff,  10 
P.  D.  18).'* 

,,     5IG,  lioo  28.  Ex  parte  Arden  is  now  reported  in  14  Q.  B.  D.  121. 

,,     514,  line  17.   Adila  reference  to  Furness  v.  Davis^  W.  N.  (1885),  14. 

,,     681,  lino  21.  Add  a  reference  to  Ex  parte  Ifaskcrf  14  Q.  B.  D.  82. 


STATUTES,  ORDERS  AM)  RUIES 

BKLiTIHOTOTBB 

CHjmCEBY  Dins  10 J^ 

OF  THS 

HIGH  COTJET  OF  JUSTICE. 


SOLICITORS  ACT,  1843.  6  &  7  Vict. 

c.  73,08.37-43 
6  &  7  VICT.,  Cap.  73,  88.  37—43.  

An  Act  for  consolidating  and  amending  several  of  the  Laws  relating 
to  Attorneys  and  Solicitors  practising  in  England  and  Wales. 

[22nd  August,  1843.] 

AXXVJLL.  And  be  it  enacted,  that  from  and  after  the  passinfir  of  Solioiton to 
this  Act  no  attorney  or  solicitor  (a),  nor  any  executor,  administrator,  ^S^^t  to  ' 
or  assignee  {h)  of  any  attorney  or  solicitor,  shall  commence  or  main-  oommenoe 
tain  any  action  or  suit  (c)  for  the  recovery  of  any  fees,  charges,  or  ^OTe'month 
disbursements  for  any  business  done  by  such  attorney  or  solicitor  {d\  after  deliyeiy. 
until  the  expiration  of  one  month  («)  after  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney,  or  solicitor, 
shall  have  delivered  (/)  unto  the  party  to  be  charged  therewith,  or 
sent  by  the  post  to  or  left  (y)  for  him  at  his  counting-house,  office  of 
biisiness,  dwelling-house,  or  last  Imown  place  of  abode,  a  bill  {h)  of 
such  fees,  charges,  and  disbursements,  and  which  bill  shall  either  be 
subscribed  (i)  with  the  proper  hand  of  such  attorney  or  solicitor  (or, 
in  the  case  of  a  partnership,  by  any  of  the  partners,  either  with  his 
own  name  or  with  the  name  or  style  of  such  partnership),  or  of  the 
executor,  administrator,  or  assignee  (^)  of  such  attorney  or  solicitor, 
or  be  enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner 
referring  to  such  bill  {k) ; 

And  upon  the  application  of  the  party  chargeable  (/)  by  such  bill  Reference  of 

within  such  month  it  shall  be  lawful,  in  case  the  business  contained  1>JJ^»  ^^f *li» 

relating^  to 

in  such  bill  or  any  part  thereof  shall  have  been  transacted  in  the  High  biuineee 
Court  of  Chancery  (m),  or  in  any  other  Court  of  Equity,  or  in  any  ^^f*'*®^  *? 
matter  of  bankruptcy  or  Ixmacy,  or  in  case  no  part  of  such  business  for  taxation, 
shall  have  been  transacted  in  any  Court  of  Law  or  Equity  (m)  for  the 
Lord  High  Chancellor  or  the  Master  of  the  Bolls  (m),  and  in  case  any 
part  of  such  business  shall  have  been  transacted  in  any  other  Court, 
for  the  Courts  of  Queen's  Bench,  Common  Fleas,  Exchequer  (m), 
Court  of  Common  Pleas  at  Lancaster,  or  Court  of  Pleas  at  Durham, 
or  any  judge  of   either  of  them,  and  they  are  hereby  respectively 
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6  &  7  Vict,  required  to  refer  (n)  such  bill,  and  the  demand  of  such  attorney  or 
0. 73,  86.37-43  solicitor,  executor,  administrator,  or  aseignee,  thereupon  to  be  taxed 
and  settled  by  the  proper  officer  of  the  court  in  which  such  reference 
shall  be  made  without  any  money  being  brought  into  coTirt ;  and  the 
Court  or  judge  making  such  reference  shall  restrain  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney  or 
solicitor,  from  commencing  any  action  or  suit  touching  such  demand 
pending  such  reference ; 
Taxation  after  And  in  case  no  such  application  as  aforesaid  shall  be  made  within 
such  month  as  aforesaid,  then  it  shall  be  lawful  for  such  reference  to 
bo  made  as  aforesaid,  either  upon  the  application  of  the  attorney  or 
solicitor,  or  the  executor,  administrator,  or  assignee  of  the  attorney  or 
solicitor,  whoso  bill  may  have  been  so  as  aforesaid  delivered,  sent,  or 
left,  or  upon  the  application  of  the  party  chargeable  by  such  bill, 
with  such  directions  and  subject  to  such  conditions  as  the  Court  or 
judge  making  such  reference  shall  think  proper  (o) ;  and,  such  Court 
or  judge  may  restrain  such  attorney  or  solicitor,  or  the  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  from  com- 
mencing or  prosecuting  any  action  or  suit  touching  such  demand 
pending  such  reference,  upon  such  terms  as  shall  be  thought 
proper  (/?) : 
Taxation  after  Provtdkd  always,  that  no  such  reference  as  aforesaid  shall  be 
verdict;  directed  upon  an  application  made  by  the  party  chargeable  with  such 

bill  after  a  verdict  shall  have  been  obtained  or  a  writ  of  inquiry 
executed  in  any  action  (^)  for  the  recoveiy  of  the  demand  of  such 
attorney  or  solicitor,  or  executor,  administrator,  or  assignee  of  such 
or  after  twelve  attorney  or  solicitor,  or  after  the  expiration  of  twelve  months  after 
BpSS^cS^       such  biQ  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  except 
onmstancee.      imder  special  circumstances  (r),  to  be  proved  to  the  satisfaction  of  the 
Court  or  judge  to  whom  the  application  for  such  reference  shall  be 
made ;  and  upon  every  such  reference,  if  either  the  attorney  or  soli- 
citor, or  executor,  administrator,  or  assignee  of  the  attorney  or  soli- 
citor, whose  bill  shall  have  been  delivered,  sent,  or  left,  or  the  party 
chargeable  with  such  bill,  having  due  notice  shall  refuse  or  neglect  to 
attend  such  taxation,  the  officer  to  whom  such  reference  shall  be  made 
may  proceed  to  tax  and  settle  such  bill  and  demand  ex  parte; 
Payment  of  Am)  in  case  any  such  reference  as  aforesaid  shall  be  made  upon  the 

wwte  of  taxa-  application  of  the  party  chargeable  with  such  bill,  or  upon  the  appli- 
cation of  such  attorney  or  solicitor,  or  the  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  and  the  party  chargeable  with 
such  bill  shall  attend  {s)  upon  such  taxation,  the  costs  of  such  reference 
shall,  except  as  hereinafter  provided  for,  be  paid  according  to  the  event 
of  such  taxation ;  that  is  to  say,  if  such  bill  when  taxed  be  less  by  a 
sixth  part  than  the  bill  delivered,  sent,  or  left,  then  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney  or 
solicitor,  shall  pay  such  costs ;  and  if  such  bill  when  taxed  shall  not  be 
less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left,  then  the  party 
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oliargeable  Trith  sncli  bill,  making  such  applicatioii  or  so  attending,  6  ft  7  Yiot. 
filuLll  pay  suoh  costs  (<) ;  and  every  order  to  be  made  for  such  reference  ^'  ^^»  "•  ^^^^ 
as  aforesaid  shall  direct  the  ofEcer  to  whom  such  reference  shall  be 
made  to  tax  such  costs  of  such  reference  to  be  so  paid  as  aforesaid, 
and  to  certify  what,  upon  such  reference,  shall  be  f oim.d  to  be  due  to 
or  from  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  in  respect  of  such  bill  and  demand,  and 
of  the  costs  of  such  reference  if  payable:  Provided  also,  that  such 
officer  shall  in  all  cases  be  at  liberty  to  certify  specially  any  circum- 
stances relating  to  such  bill  or  taxation,  and  the  Court  or  judge  shall 
be  at  Hberty  to  make  thereupon  any  such  order  as  such  Court  or  judge 
may  think  right  respecting  the  payment  of  the  costs  of  such  taxation  : 
Provided  also,  that  where  such  reference  as  aforesaid  shall  be  made 
when  the  same  is  not  authorised  to  be  made  except  under  special  cir- 
cumstances, as  hereinbefore  provided,  then  the  said  Court  or  judge 
shall  be  at  liberty,  if  it  shall  be  thought  fit,  to  give  any  special  direc- 
tions relative  to  the  costs  of  such  reference : 

Pbovidbd  also,  that  it  shall  be  lawful  for  the  said  respective  Courts  Court  may 
and  judges,  in  the  same  cases  in  which  they  are  respectively  authorised  to  deli^erhis 
to  refer  a  biU  which  has  been  so  as  aforesaid  delivered,  sent,  or  left,  to  In^i  and  to 
make  such  order  for  the  delivery  («)  by  any  attorney  or  solicitor,  or  the  deed^&cJ 
executor,  administrator,  or  assignee  of  any  attorney  or  solicitor,  of  such 
bill  as  aforesaid,  and  for  the  delivery  {u)  up  of  deeds,  documents,  or 
papers  in  his  possession,  custody,  or  power,  or  otherwise  touching  the 
same,  in  the  same  manner  as  has  heretofore  been  done  as  regards  such 
attorney  or  solicitor,  by  such  Courts  or  judges  respectively,  where  any 
such  business  had  been  transacted  in  the  Court  in  which  such  order 
was  made: 

P&oviDED  AiiSO,  that  it  shall  not  in  any  case  be  necessary  in  the  first  Evidenoe  of 
instance  for  such  attorney  or  solicitor,  or  the  executor,  administrator,  i^mJ^  ^ 
or  assignee  of  such  attorney  or  solicitor,  in  proving  a  compliance  with 
this  Act,  to  prove  the  contents  of  the  bill  he  may  have  delivered,  sent, 
or  left,  but  it  shall  be  sufficient  to  prove  that  a  bill  of  fees,  charges, 
or  disbursements,  subscribed  in  the  manner  aforesaid,  or  enclosed  in 
or  accompanied  by  such  letter  as  aforesaid,  was  delivered,  sent,  or  left 
in  manner  aforesaid ;  but  nevertheless  it  shall  be  competent  for  the 
other  party  to  show  that  the  bill  so  delivered,  sent,  or  left,  was  not 
such  a  bill  as  constituted  a  hondjide  compliance  with  this  Act. 

It  shall  be  lawful  for  any  judge  of  the  superior  Courts  of  law  and  Power  to 
equity  to  authorise  an  attorney  or  solicitor  to  commence  an  action  or  l^^^^i^^^g^ 
suit  for  the  recovery  of  his  fees,  charges,  or  disbursements  against  the  expiratioix  ol 
party  chargeable  therewith,  and  also  to  refer  his  bill  of  fees,  charges,  £^^p--o. 
and  disbursements,  and  the  demand  of  such  attorney  and  solicitor  titioners  Act, 
thereupon,  to  be  taxed  and  settled  by  the  proper  officer  of  the  Court  in  ^^^^'  ■•  ^* 
which  such  reference  shall  be  made,  although  one  month  shall  not 
have  expired  from  the  delivery  of  the  bill  of  fees,  charges,  or  disburse- 
ments, on  proof  to  the  satisfaction  of  the  said  judge  that  there  is  pro- 
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6  &  7  Vict,     bable  cause  for  believing  that  the  party  chargeable  therewith  is  about 

0. 73,  B».  37-43  ^  j^^j^  England  or  to  become  a  bankrupt  or  a  liqtddating  or  com* 

pounding  debtor,  or  to  take  any  other  steps  or  do  any  other  act  which, 

in  the  opinion  of  the  judge,  would  tend  to  defeat  or  delay  such  attorney 

or  solicitor  in  obtaining  payment  (r). 


Short  title. 

**  Attorney 
or  solicitor.*' 


(General  juriB- 
diction  over 
solicitors. 


Action  for 
account  and 
taxation. 


Non -delivery. 


Remedies  of 
solicitor. 


«  Business." 
"Month." 


What  is  "  de- 
livery." 


The  Act  is  now  called  "  The  Solicitors  Act,  1843 ; "  see  The  SolidtorB  Act,  1877, 
40  &  41  Vict.  0.  25,  s.  1. 

{a)  Attorneys  and  solicitors  are  now  styled  **  Solicitors  of  the  Supreme  Court" 
(Judicature  Act,  1873,  s.  87) ;  and  see  Judicature  Act,  1876,  s.  14,  and  Judicature 
Act,  1881,  s.  24,  in/ruy  as  to  power  of  adapting  enactments  to  solicitors  of  the 
Supreme  Court. 

As  to  the  general  jurisdiction  over  solicitors,  see  Cowdell  y.  KeaU,  1  C.  B.  N.  S. 
332  ;  Ex  parte  Lord  Cawdross,  6  M.  &  W.  645  ;  Ex  parte  Arrotcamith,  13  Ves.  125  ; 
He  Forftf/th,  34  Beav.  140 ;  on  appeal,  2  De  G.  J.  &  8.  609 ;  13  W.  R.  932  ;  12  L.  T. 
687;  Judicature  Act,  1873,  s.  87. 

The  Act  should  he  construed  liherslly  for  the  client  (Engleheart  ▼.  Moore,  16  M. 
&  W.  648  ;  Maddeford  v.  Austwiek,  3  M.  &  Cr.  423  ;  WiUiams  ▼.  Gr\0iths,  10  M. 
&  W.  125). 

The  summary  jurisdiction  given  hy  the  Act  does  not  exclude  the  right  of  a  client 
to  bring  an  action  against  his  solicitor  for  an  account  {Morgan  v.  Higgint^  5  Jur. 
N.  S.  236  ;  lyddon  v.  Moss,  4  De  G.  &  J.  104  ;  O'Brien  v.  ZetPts,  9  Jur.  N.  S.  321) ; 
or  to  enforce  an  agreement  for  delivery  by  petition  {Jie  Bailey,  34  Beav.  392).  But 
a  cestui  que  trust,  out  of  whose  property  the  bills  have  been  paid,  cannot  sue  the 
solicitors  of  the  trustees  for  an  account  and  taxation  of  the  bills  {In  re  Spencer^ 
Spencer  v.  Bart,  30  W.  R.  296 ;  W.  N.  (1881),  170). 

(b)  An  assignee  in  bankruptcy  was  held  to  be  within  the  Act  {Be  Walton,  4  K.  & 
J.  78) ;  and  see  Ingle  v.  M^Cutchan,  12  Q.  B.  D.  518,  and  note  (^),  infra,  p.  6. 

(f)  As  to  pleading  non-delivery,  see  Lane  v.  Olenny^  7  Ad.  &  Ell.  83  ;  Morgan  r. 
Buddock,  10  Dowl.  Pr.  Ca.  311 ;  Hitehins  v.  Tate,  7  C.  B.  876 ;  Slower  v.  Newton, 
11  Jur.  876. 

A  solicitor  may  set  off  a  bill  before  delivery  {Lester  y.  Lazarus,  2  C.  M.  &  R.  665  ; 
Brown  y.  Tibbits,  31  L.  J.  C.  P.  406 ;  10  W.  R.  466) ;  or  prove  in  bankruptcy 
{Ex  parte  Brideaux,  1  01.  &  Jam.  28  ;  and  see  Ex  parte  Dewdney,  2  Rose,  b^',.  Ex 
parte  Steele,  16  Yes.  166) ;  or  sue  on  a  promissory  note  or  other  collateral  agreement 
{Jeffreys  y.  Evans,  14  M.  &  W.  210 ;  14  L.  J.  Ex.  363  ;  Be  Most,  17  Beav.  846 ; 
Thomas  v.  Cross,  10  Jur.  N.  S.  1163  ;  13  W.  R.  166).  But  he  cannot  recover  on  an 
account  stated  in  respect  of  a  bill  of  costs,  unless  the  bill  has  been  duly  delivered 
{Brooks  V.  Bockett,  9  Q.  B.  847).  In  Wauah  v.  Waddell,  16  Beav.  621,  it  was  held 
that  pending  a  reference  for  taxation  a  soucitor  could  not  by  suit  enforce  a  ohaige 
for  costs  g^ven  him  by  a  married  woman  on  her  separate  estate ;  see  this  case  com- 
mented on  in  Thomas  v.  Cross.  AS\/&t  taxation,  an  action  by  the  solicitor  on  his  bill 
is  a  contempt  {Be  Campbell,  3  De  G.  M.  &  G.  686). 

A  solicitor  has  no  statutory  right  to  have  the  amount  of  his  charges  ascertained 
by  taxation  only  {Ex  parte  Ditton,  Be  Woods,  13  Ch.  D.  318 ;  28  W.  R.  408 ;  42 
L.  T.  161 ;  where  a  solicitor  who  tendered  a  proof  in  the  bankmpt<^  of  his  client 
in  respect  of  costs  due  to  him,  was  held  not  entitled  to  have  his  bill  referred  for 
taxation,  as  the  registrar  had  jurisdiction  to  determine  the  amount  due,  availing 
himself,  if  necessary,  of  the  advice  of  the  taxing  master). 

{d)  These  words  only  include  business  done  in  the  character  of  solicitor,  see 
note  (0,  infra,  p.  8. 

{e)  A  calendar  month  is  meant  (s.  48  of  the  Act ;  Byalls  v.  Beg.,  12  Jur.  458). 
It  IS  to  be  calculated  exclusively  of  the  days  on  which  the  bill  is  delivered  and  the 
action  brought  {Blunt  v.  Heslop,  8  Ad.  &  EU.  677). 

(/)  As  to  what  constitutes  delivery,  eeeEggington  v.  Cumberlege,  11  Jur.  932; 
WeUh  v.  Silwell,  11  Jur.  471 ;  Blandy  v.  De  Burgh,  6  C.  B.  623  ;  Dunn  v.  Hales, 
1  F.  &  F.  174  ;  Phipps  v.  Dauhney,  16  Q.  B.  614 ;  GridUy  v.  Austen,  16  Q.  B.  604, 
611  ;  Spier  v.  Bernard,  8  L.  T.  396  ;  Flower  v.  NewUm,  11  Jur.  876 ;  and  in  the  case 
of  a  public  officer,  see  Champ  v.  Stokes,  6  H.  &  N.  683  ;  7  Jur.  N.  S.  607 ;  and  in 
that  of  the  committee  of  a  public  company,  Edwards  v.  Lawless,  6  Rly.  Ca.  367 ; 
Mant  v.  Smith,  4  H.  &  N.  324 ;  Blandy  v.  De  Burgh  ;  Phipps  v.  Daubney,  Delivery 
to  a  duly  authorised  agent  of  the  client  is  sufficient  {Be  Bush,  8  Beav.  66),  or,  eemhle, 
to  his  servant  {McGregor  v.  KeUy,  3  Exch.  794) ;  but  a  delivery  to  his  solicitor,  or 
to  a  friend  or  relation  {Gridley  v.  Austen,  16  Q.  B.  604,  611 ;  Be  Abbott,  4  L.  T. 
676),  is  not.  The  bill  may  be  sent  by  post  {Bobertt  v.  Lucas,  11  Exoh.  41),  and  in 
such  a  case  it  is  enough  if  the  envelope  and  a  signed  letter  accompanying  it  be 
addressed  to  the  party  chargeable  {ibid. ;  Taylor  ▼.  Hodgson,  3  D.  a  L.  116 ;  and 
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Bee  Manning  ▼.  Glyn,  1  Jones,  Ir.  Ex.  Rep.  613).    Where  the  action  was  brought     6  &  7  Yiot. 
against  the  executors  of  the  client,  a  delivery  to  the  client  himself  in  his  lifetime  o.  73,  as.  37-43 
was  held  enongh  {Msynoldi  y.  Cancell,  4  Taunt.  193,  under  the  2  Geo.  2,  c.  23 ;  see,    ..^^_^_ 
too,  Ihte  T.  Hitehmty  ^  C.  B.  876).    Wher*  clients  were  liable  on  a  joint  contract, 
deliFeiy  of  the  bill  to  one  of  them  was  held  sufBcient«(ifa9i^  r.  Smith),    As  to  the 
mode  of  enforcing  the  order,  see  note  (w),  infra. 

{p)  The  bill  must  be  leftf  not  merely  shown  {Phippt  v.  Daubneyy  16  Q.  B.  614 ;   **  Sent  or 
Crowder  ▼.  Shee,  1  Gamp.  437).  left." 

(h)  The  bill,  or  some  aooompanying  document  (Taylor  v.  Hodgson,  3  D.  &  L.  lid ;  p^oriQ  Qf  \,^ 
Mobertt  ▼.  Zamm,  11  £xoh.  41),  must  vp&caij  the  persons  to  be  charged  (Gridley  v.  ^  ooAta. 
AusUn,  16  Q.  B.  604  ;  Champ  t.  Stoke;  6  H.  &  N.  683),  the  Gourt  in  which  the 
buflineflB  was  done  (Lewi$  ▼.  Frimrote,  6  Q.  B.  266 ;  Dime*  r.  Wright,  8  G.  B.  831), 
the  name  of  the  cause  (Kerne  t.  Ward,  13  Q.  B.  616),  and  the  particular  items 
charged  for  {Drew  t.  Clifford,  2  G.  &  P.  69 ;  Re  Smith,  4  Beay.  309  ;  Fhilbg  y.  Hazle, 
8  G.  B.  N.  S.  647 ;  i2«  Itnder,  10  Beay.  390  ;  Re  Tilleard,  32  Beay.  476 ;  Filgrim  y. 
Eireehfeld,  12  W.  B.  61 ;  Wilkineon  y.  Smart,  24  W.  B.  42) ;  and  as  to  specifying 
the  number  of  folios  in  deeds,  see  Re  Foster,  2  De  G.  F.  k  J.  105. 

As  a  general  rule,  it  is  sufficient  if  the  bill  giyes  such  information  as  will  enable 
the  client  to  obtain  adyioe  as  to  the  taxation  (Haigh  y.  Oueeg,  7  £11.  &  Bl.  678 ; 
Cook  y.  OiUard,  1  £11.  &  Bl.  26  ;  Frowd  y.  Stillard,  4  G.  &  P.  61 ;  Sargent  y.  Gannon, 

7  G.  B.  742) ;  and  it  need  not  be  drawn  in  the  technical  form  of  a  debtor  and  cre- 
ditor account  [Hohnee  y.  Magrath,  6  Ir.  Law  Bep.  376). 

(•)  An  unsigned  bill  accompanied  by  a  signed  letter  referring  to  the  bills  is  suffi-  Unsigned  bill, 
dent  (Re  Bueh,  8  Beay.  66 ;  Fenhy  y.  Anstruther,  62  L.  J.  Gh.  367  ;  48  L.  T.  666 ; 
W.  N.  (1883),  48).    An  unsigned  bill  of  costs  may  be  referred  to  taxation  by  the  Glient  may 
party  chargeable  if  he  chooses  to  waiye  the  irregularity  {Re  Fender,  8  Beay.  299 ;  on  waiye  irregu- 
appeal,  2  Bui.  69 ;  R*  Gedye,  14  Beay.  66 ;  Re  Foster,  2  De  G.  F.  &  J.  106)  ;  but  he  larity. 
is  not  bound  to  do  so  {Billing  y.  Coppoek,  1  Exch.  14]. 

(k)  The  words  of  the  Act  are  satisfied  by  an  unsigned  bill  being  sent  enclosed  u  kmjnmxnQ  *' 
with  a  letter  referring  to  the  bill,  and  signed  by  a  new  firm  of  solicitors  who  have  gu»»- 

taken  oyer  the  business  and  debts  of  an  old  firm,  some  of  the  business  charged  for 
laving  been  done  by  the  old  firm  and  some  by  the  new  {Fenley  y.  Anstruther,  62 
L.  J.  Gh.  367 ;  48  L.  T.  666 ;  W.  N.  (1883),  48). 

if)  A  ouuried  woman  having  separate  estate,  which  she  has  by  agreement  made  Who,  as  party 
liable  {Waugh  y.  Waddell,  16  Beay.  621 ;  and  see  Re  Fugh,  17  Beay.  336  ;  Murray  v,  chargeable, 
BarUe,  3  M.  ft  K.  209 ;  Fenley  y.  Anstruther  ;  and  the  Married  Women's  Property  niay  apply  for 
Act,  1882,  injra) ;  the  next  friend  of  an  infant  {Re  Fluker,  20  Beay.  143 ;  Re  Flower,  taxation. 
19  W.  B.  678) ;  the  executors  {Jefferson  y.  Warrington,  ThS,.kW.  137) ;  or  trustee  in 
bankruptcy  {Clarkson  y.  Farker,  7  Dowl.  87  ;  but  see  J2(f  Elmslie  #  Co.,  9  £q.  72),  of  the 
party  originally  liable,  are  parties  charg^ble  within  the  Act ;  but  an  insolvent  is  not 
{Re  Halsall,  11  Beay.  163 ;  and  see  Re  Leadbitter,  10  Gh.  D.  388) ;  nor  an  outlaw 
[Re  Mander,  6  Q.  B.  867);  but  see  Re  Heritage,  Ex  parte  Docker,  3  Q.  B.  D.  726 ;  47 
L.  J.  Q.  B.  609 ;  26  W.  K.  633  ;  38  L.  T.  609  ;  Re  Simpson,  W.  N.  (1878),  214  ;  and 
the  oases  cited  in  note  {w),  infra,  p.  10).     A  party  in  contempt  is  not  incapacitated 
from  applying  {Nincton  y.  Ricketts,  11  Beay.  67).    As  to  enforcing  payment  by  a 
marriea  woman  of  a  bill  of  costs  which  she  has  taxed,  see  Re  Feace  and  Waller,  24 
Gh.  D.  405.     Where  several  persons  are  jointly  chargeable,  they  should  concur  in  Persons 
the  application  {Re  Zeunn,  16  Beay.  608 ;  Fx  parte  Mobbs,  8  Beay.  499  ;  Re  Ferkins,  jointly 

8  B«fty.  241} ;  and  an  order  obtained  by  one  of  them  alone  on  an  allegation  that  he  chargeable, 
alone  employed  the  solicitor,  will  be  discharged  as  irregular  {Re  Ferkins  ;  Fie  Ilder- 

ton,  33  Bear.  201) ;  and  see  Re  Tetts,  33  Beav.  412.  But  it  seems  that  if  one  of  the 
parties  so  liable  refuses  to  concur,  the  order  may  be  obtained  by  the  other  {Lockhart 
y.  Hardy,  4  Beay.  224 :  Re  Hair,  10  Beay.  187).  In  Re  Colquhoun,  5  De  G.  M.  & 
G.  86 ;  23  Li.  J.  Gh.  616,  taxation  was  ordered  on  the  application  of  one  party,  the 
retainer  having  been  separate.  See,  too.  Re  Stephen,  2  Ph.  662;  17  L.  J.  Gh. 
219. 

As  to  the  oases  in  which  security  for  costs  will  be  required  from  the  person  apply-  Seouri^  for 
ing,  see  Re  Faemore,  1  Beay.  94  ;  Re  Dolman,  11  Jur.  1096  ;  Ex  parte  Foley,  11  Beay.  costs  of  taxa- 
466  ;  Murrow  v.  Wilson,  12  Beav.  497  ;  Re  Waugh,  16  Beav.  608.  tion. 

Overaeers  of  the  poor  are  bound  to  have  a  solicitor's  bill  taxed  before  they  pay  it ;  \l^o  must 
sad  in  case  of  neglect  the  payment  may  be  disallowed  {Re  Overseers  of  Napton,  27  anDlv 
L.  T.  (O.  S.)  124).  ^^  ^' 

The  client  obtaining  the  order  for  taxation  has  to  undertake  to  pay  what  shall  be  Undertaking 
found  due,  and  may  have  to  pay  charges  which  could  not  have  been  actively  re*  to  pay. 
covered  by  the  solicitor;  see  Re  Jones,  9  Eq.  63 ;  Re  Elmslie  ^  Co.,  ibid.  72.  i»  tt-  i.  n    -j. 

(«)  The  Court  of  Ghanoery  is  now  the  Chancery  Diyision  of  the  High  Gourt  of     ."^^^  Gowct^ 
Justice ;  and  the  Courts  of  Queen's  Bench,  Common  Pleas  and  Exchequer,  have  ^  Ghanoery, 
become  the  Queen's  Bench  Division  of  the  High  Court ;  see  Judicature  Act,  1873,  ^^* 
B.  31,  as  modified  by  Order  in  Council  of  December  16,  1880. 

By  the  Jodicature  Act,  1881  (44  &  46  Vict.  c.  68),  s.  2,  the  Master  of  the  BolU  Master  of  the 
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(2)  Where 


ceased  to  bo  a  judge  of  the  High  Court,  but  continues  to  be  a  judge  of  the  Court  of 
Appeal. 

As  to  the  Court  of  Common  Pleas  at  Lancaster  and  the  Court  of  Fleas  at  Durham, 
see  Judicature  Act,  1873,  s.  16. 

An  order  for  taxation  of  costs  in  any  Court  may  now  be  made  by  any  judge  of  the 
High  Court  of  Justice,  the  jurisdiction  conferred  by  this  section  being  transiferredby 
sect.  1 6  of  the  Judicature  Act,  1 873,  to  the  judges  of  the  High  Court  ( per  Jessel,  M.  R. 
in  He  Worth,  18  Ch.  D.  621 ;  50  L.  J.  Ch.  262 ;  29  W.  B.  371  ;  44  L.  T.  462, 
where  it  was  held  that  costs  as  between  solicitor  and  client  in  a  County  Court  action 
where  the  claim  exceeded  20/.  might  be  taxed  in  the  Chancery  Diyision].  Perhaps, 
too,  an  order  for  taxation  of  costs  for  business  done  in  no  Court,  or  in  any  matter  of 
bankruptcy  or  lunacy,  might  now  be  obtained  elsewhere  than  in  the  Chancery  Bivi- 
sion ;  see  Judicature  Act,  1873,  s.  87  ;  i2e  Simpson^  W.  N.  (1878),  214  ;  see,  howerer, 
Judicature  Act,  1873,  s.  34  (2) ;  Daniell,  2017.  As  to  the  scale  of  charges  to  b« 
allowed,  see  R.  S.  C.  1883,  Ord.  LXV.  rr.  8,  9,  10,  infra. 

The  following  descriptions  of  charges  were  held  to  be  for  business  done  in  no 
Court  and  therefore  taxable  in  Chancery : — 

Charges  for  Parliamentary  business  (the  equitable  jurisdiction  not  being  taken 
away  by  the  House  of  Commons  Costs  Taxation  Act,  1847,  10  &  11  Vict,  c  69,  or 
the  House  of  Lords  Costs  Taxation  Act,  1849,  12  &  13  Vict.  c.  78 ;  He  Strother^ 
3  K.  &  J.  618 ;  i?«  Sudhw,  11  Bear.  400  ;  Re  Osborne,  26  Bear.  363} ;  for  obtaining 
an  order  at  chambers  for  leave  to  enter  up  satisfaction  on  a  bond  given  to  the  Crown 
{Re  Gait$keUy  1  Ph.  676) ;  for  obtaining  a  married  woman's  ac£iowledgment  (Ex 
parte  Branson,  4  Scott,  539)  ;  for  business  done  in  the  Court  of  a  rcTlsing  Iwnister 
(Re  Andrews,  17  Beay.  610).  Where  a  solicitor  was  appointed  retumiug  officer  for 
the  election  of  a  school  board  and  sent  in  his  bill  of  expenses  in  the  usual  form  of  a 
bill  of  costs,  it  was  held  the  bill  could  be  taxed  (Re  Jonee,  13  £q.  836) ;  and  see 
JFombwell  v.  Corporation  of  Bamsley,  36  L.  T.  708. 

Where  the  solicitor  retained  his  bill  and  refused  to  produce  it,  it  was  »MstmncA 
that  the  Court  had  jurisdiction  (Re  Loughborough,  23  Beay.  439). 

The  rule  in  the  Court  of  Chancery  was,  that  though,  in  general,  the  application 
need  not  be  made  to  that  branch  of  the  Court  which  heard  the  suit  (Robine  y.  MUle^ 
1  Beav.  227 ;  Re  Elmslie,  12  Beav.  638  ;  Bingham  y.  Mallam,  9  L.  J.  Ch.  104)»  it 
was  otherwise  when  the  merits  of  the  case  entered  into  the  question  ( Webb  v.  Gr§ce, 
12  Beay.  489). 

A  solicitor  may  have  his  agent's  bill  taxed  under  the  statute  (Toghill  y.  Oranlf  2 
Beay.  261 ;  Re  Smith,  4  Beay.  309,  and  see  note  (t),  p.  8,  as  to  the  items  to  be 
included). 

(n)  Oxders  of  course,  for  deliyer^  and  taxation,  may  now  be  issued  by  any  of  the 
chief  clerks  in  the  Chancery  Division  (Mem.  W.  N.  (1880),  7) ;  and  tor  forms  of 
orders  to  refer  bills  for  taxation,  see  Seton,  604  $eg.  In  the  absence  of  special 
circumstances  the  order  maybe  obtained  ex  parte  and  at  of  eovrte  before  twelve  months 
have  elapsed  from  delivery  (Holland  v.  Gwynne,  8  Beav.  124 ;  Seton,  607) ;  and  on  an 
application  for  taxation  within  the  month  the  Court  has  no  discretion  to  refuse  to 
make  the  order,  it  is  bound  to  make  it  (Ex  parte  Jarman,  4  Ch.  I>.  836).  The  oosts 
of  a  special  application  may  be  refused  where  an  ex  parte  application  would  have 
been  sufficient  (Re  Bignold,  9  Beav.  269) ;  and  see  Re  Taylor,  16  Beav.  146 ;  Re 
Atkinson,  26  Beay.  161 ;  Re  Adamson,  18  Beav.  460  ;  Re  Lett,  31  Beav.  488 ;  Re 
Cattlin,  8  Beav.  121 ;  Re  Braeey,  ibid.  338. 

If  either  party  dies  an  order  to  continue  the  proceedings  may  be  obtained  on  an. 
exparU  application  (R.  S.  C.  1883,  Ord.  XVII.  t.A\  Re  Waugh,  29  Beay.  666 ;  £# 
Nieholeon,  29  Beav.  666;  Re  Whalley,  20:Beay.  676). 

An  order  of  course,  though  right  on  the  merits,  will  be  discharged  if  obtained  in 
a  case  where  a  special  application  was  necessary  (Harrie  y.  Starts  4  M.  &  C.  261 ; 
Grove  y.  Santom,  1  Beav.  297  ;  Gregg  y.  Taylor,  1  Beav.  123). 

An  order  of  course  was  held  not  irregular  merely  because  the  solicitor  had  com- 
menced an  action  for  his  oosts  fi2«  Farington,  33  Boeiv.  346),  though  after  final 
judgment  given  in  an  action,  the  Court  has  no  jurisdiction ;  see  note  (q),  infra.,  So 
where  the  solicitor  had  set  up  his  bill  in  defence  to  an  action,  but  the  bill  had  not 
been  gone  into,  this  was  held  to  be  no  reason  for  requiring  a  special  applicatioa  in 
Chancery  for  taxation  (Re  David,  30  Beav.  278). 

A  special  application  is  necessary  under  the  following  circumstances : — 

(1)  if  ihe  application  is  to  tax  only  part  of  the  bill  claimed  by  the  solicitor  {fie 
Law,  21  Beav.  481 ;  Re  Byreh,  8  Beav.  124,  followed  in  Ex  parte  Jarman,  4  Ch.  D. 
836 ;  Re  Dalby,  8  Beav.  469  ;  Re  Wavell,  22  Beav.  634  ;  Stokes  v.  Trumper,  2  K.  &  J. 
232  ;  but  see  Re  Fluker,  20  Beav.  143  ;  Re  Hinton,  16  Beav.  192 ;  Re  Yetts,  33  Beav. 
412) ;  or  the  application  is  made  by  some  only  of  sevend  parties  jointly  liable  (Re 
Ferkins,  8  Beav.  241 ;  Re  Ilderton,  33  Beav.  201 ;  Re  Eitton,  36  Beav.  369) ;  seeut, 
where  Uiey  are  severally  liable  (Re  JIair,  10  Beav.  187). 

(2)  Where  the  professional  employment  or  retainer  is  disputed  (R$  Eldridge^  12 
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B«aT.  887 ;  Se  Thurgood,  19  Beav.  61 ;  and  see  Gilkw  v.  nider,  16  C.  B.  729 ;  J2iJ     6  &  7  Viot. 
Indenciekf  26  Ch.  B.  279) ;  but  a  special  application  need  not  be  made  because  the  o.  73  ss.  37-43 
client  considers  some  of  the  proceedings  to  have  been  unnecessary — the  taxing  1 — ! — ' 
master  will  go  into  these  questions  (Me  Atkinson^  26  Beav.  163) ;  and  see  as  to  retainer  is 
retainer  being  joint  or  several,  JU  Allen,  Daviu  v.  Chatwood,  11  Ch.  D.  244.  disputed. 

(3)  Where  there  is  a  special  agreement  {Re  Winterbotham,  16  Beav.  80),  f.^.,  to  /„v  ^^jj, 
give  the  solicitor  a  Hen  (Be  Mom,  17  Beav.  69  ;  and  see  i2*  Mamom,  18  Beav.  220 ;  \V  ^P^^ 
Jte  JUher,  18  Beav.  183 ;  Ward  v.  Zatcson,  8  Ch.  65).    A  special  agreement,  re-  ]^  f  * 
specting  some  part  of  the  costs,  unless  it  goes  to- the  whole  bill,  is  not  held  now  ^^^T  ^^^^^' 
to  be  neoeBsarilj-  a  bar  to  a  common  order  for  taxation,  though  it  was  formerly  con-  ™*'^*' 
Bidered  to  be  so  (JZ^  JSyre,  10  Beav.  669 ;  2  Fh.  367  ;  and  see  ^  I*hilp,  2  Giff .  35  ; 
£a  Forayth,  34  Beav.  140 ;  J&e  Thcmpton,  14  L.  T.  6) ;  but  there  must  be  no  sup* 
prassion  of  the  fact  of  such  an  agreement,  or  the  order  will  be  discharged  (Re  Ingle, 
21  Beay.  276 ;  Re  Carven,  8  Beav.  436 ;  Re  SoUand,  19  Beav.  314).    ifnder  the  old 
law  an  agreement  to  charge  a  fixed  sum  in  lieu  of  costs  hereafter  to  be  incurred  was 
void;  see  Re  Newman,  30  Beav.  196;  Finee  v.  Reattie,  11  W.  B.  979 ;  FMlbg  v. 
Meule,  7  Jur.  N.  S.  126  ;  but  see  as  to  an  agreement  to  pay  a  solicitor  a  fixed  salary, 
Rueh  V.  Martin,  33  L.  J.  Ex.  17 ;  OaUoway  v.  Corporation  of  London,  4  Eq.  90.   For 
the  present  law  as  to  agreements  between  solicitors  and  their  clients,  see  the 
Solicitors  Act,  1870,  33  &  34  Vict.  c.  28,  ss.  4—16,  infra,  p.  20. 

Any  irregularity  in  obtaining  the  order  may  be  waived  by  the  solicitor  (Re  Field,  Irregularity 
16  Beav.  693;  Re  JTatfett,  22  Beav.  634;  ReRair,  11  Beav.  96;  ReRevan,  12  W.  B.  in  order 
196 ;  ReRartrwn,  ibid.  660).  waived. 

For  oases  where  a  biU  might  have  been  filed,  see  Re  Foreyth,  34  Beav.  140  ;  Ward 
T.  Zetwttm,  8  Ch.  65 ;  Reee  v.  WiUiame,  L.  B.  10  Ex.  200. 

j>)  This  application  may  be  made  ex  parte.  See  note(»),  and  see  also  Re  Oaitehell,  Application 
1  Ph.  676 ;  ^  Fender,  2  !Ph.  69.    For  forma  of  order  under  this  chiuse,  see  Re  ^^^  o&o 
Bromley,  7  Beav.  488 ;  Re  Recke,  6  Beav.  406  ;  Re  Field,  16  Beav.  693.  month. 

(p)  See  note  (e),  eupra.    Under  the  present  practice  the  order  only  restrains  the 
oommeneement  of  proceedings  (Re  Field,  W.  N.  (1877),  244). 

(q)  See  Re  Ramard,  2  De  O.  M.  &  G.  369.    But  where  judgment  at  law  had  gone  Verdict  a  bar 
agiuiist  the  client  by  default,  but  no  writ  of  inquiry  to  assess  Uie  damages  had  been  to  taxation, 
ezecated,  such  judgment  was  held  not  to  be  a  final  judgment  so  as  to  prevent 
taxation  in  equity  (•$.  (7.  16  Beav.  6). 

(r)  Special  applications  are  made  by  summons  in  chambers  (B.  S.  C.  1883,  Ord.  After  twelve 
LV.  Pt.  I.  r.  2  (16) ).  monthfl. 

Twelve  months  after  delivery,  even  an  unsigned  bill  can  only  be  taxed  under  Special  cir- 
speolal  oirenmstances  (Re  Gedye,  14  Beav.  66),  which  may  be  matters  appearing  on  cumstanoee. 
I^e  face  of  the  bill  (Re  Robineon,  L.  B.  3  Ex.  4),  so  that  to  entitle  a  client  to  taxa- 
tion after  twelve  months  he  must  show  either  ''pressure  accompanied  by  some 
overcharge,"  or,  "  gross  overcharge  amounting  to  fraud  "  (Re  Stroiher,  3  K.  &  J. 
628 ;  Re  M^Kay,  16  L.  T.  101) ;  mere  overcharge,  not  amounting  to  fraud,  is  not 
enough  (Re  Marie,  17  W.  B.  21 ;  19  L.  T.  306). 

But  as  to  taxation  after  twelve  months  in  cases  where  there  is  an  order  to  tax 
outside  the  Act,  see  £x  parte  Blair,  6  Ch.  482  ;  De  Bay  v.  Griffin,  10  Ch.  291. 

As  to  what  oirenmstances  constitute  such  pressure  or  fraudulent  overcharge,  see  Pressure  and 
note  (^)  to  sect.  41,  infra,  on  "  application  to  tax  after  payment "  on  which  appli-  overcharge, 
cations  the  question  more  frequently  arises  (Re  Willianu,  15  Beav.  417). 

The  Court  will  require  the  delay  to  be  accounted  for.    Thus,  a  dispute  and  cor-  Othergrounds 
reqwndenoe  aa  to  alleged  omissions  in  the  bill  were  held  to  be  a  sufficient  apology  accounting  for 
for  the  lateness  of  the  application  in  Re  Bagahawe,  2  Be  G.  &  Sm.  205 ;  and  see  Binns  the  delay. 
T.  Mey,  1  B.  &  L.  661 ;  13  L.  J.  Q.  B.  28 ;  but  the  circumstance  that  the  solicitor 
was  suing  at  law  for  his  fees  (Bennett  v.  HiU,  21  L.  T.  (O.  S.)  101),  or  that  he  had 
poflseeaion  of  the  papers  in  the  suit  (Re  Gedve,  14  Beav.  56 ;  Sayer  v.  Wagetaff,  6 
Beay.  416 ;  Re  Fugh,  32  Beav.  173 ;  1  De  G.  J.  &  S.  673),  was  not. 

Where  a  solicitor  has  been  retained  for  a  particular  business,  his  bill  of  costs  for  Where  there 
carrying  it  through  generally  constitutes  one  bill  (Stokes  v.  Trumper,  2  K.  &  J.  232 ;  are  successive 
and  see  Re  Feaeh,  2  D.  &  L.  33).    But  successive  bills  of  costs  in  such  matters  as  bills,  the  last 
baokraptoy,  administration,  and  winding-up,  are  not  necessarily  to  be  treated  as  only  delivered 
ene  bill  brought  down  to  the  date  of  the  latett  delivery  (Re  Hall  and  Barker  (Jessel,  M.B.)  within  the 
9  Gh.  D.  638 ;  47  L.  J.  Ch.  626 ;  26  W.  B.  601) ;  and  see  iZ^  Cartwright  (Selbome,  year. 
L.C.)  16  Eq.  469,  where,  however,  under  the  droumstances,  taxation  of  a  series  of 
bJUsy  most  of  them  delivered  more  than  twelve  months,  was  directed  (Re  Street,  10  ri  _  jj 
Eq.  166).    The  continuance  of  the  relation  of  solicitor  and  client  after  delivery  has  ^^^^^^^nce 
been  oonndered  a  material  circumstance  (Re  NiehoUon,  3  De  G.  F.  &  J.  93 ;  Ex  ^x  'eianon  of 
parte  Fkncer,  18  L.  T.  467  ;  S,  C.  nom.   Re  F—,  16  W.  R.  749)  ;hvLtmRe  Eknelie  ^  «>."citor  and 
Co.,  16  Eq.  326;  42  L.  J.  Ch.  670  ;  28  L.  T.  731,  this  alone  was  held  not  sufficient;  ^"®^^- 
and  see  Re  Cartwright, 

So  where  a  client  has  not  had  proper  opportunity  to  examine  the  bUl,  taxation  Where  client 
after  twelve  months  has  been  allowed  (Re  Williama,  16  Beav.  417,  where  the  bill  has  not  had 


8 


SOLICITORS  ACT,  1843. 


6  &  7  Vict. 
0.  73, 88. 37-43 

opportunity 
to  examine. 
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acquiescence. 
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taxation. 

Winding-up 
order. 
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does  not 
attend. 

Costs  of 
taxation. 
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Disburse- 
ments. 


Taxation  of 
agency  bills. 


No  alteration 
after  refer- 
ence to 
master,  ex- 
cept by  leave 
of  Court. 


Kor  any  time 
after  delivery, 
unless  under 
special  cir- 
cumstances. 

Bule  as  to 
one-sixth. 


was  delivered  juBt  as  the  client  was  going  abroad) ;  but  the  client  must  show  that  there 
has  been  no  undue  laches  or  acquiescence  on  his  part,  that  the  special  drcomstanoes 
are  such  as  he  could  not  with  reason  have  availed  himself  of  sooner  (Be  Barnard, 
2  De  G.  M.  &  G.  359 ;  but  see  Be  StrothcTy  3  K.  &  J.  618).  For  cases  where  lapse  of 
time  and  laches  have  been  a  bar  to  taxation,  see  Be  Vines,  2  De  G.  M.  &  G.  842  ; 
Blagrave  v.  Bouth,  8  De  G.  M.  &  G.  620  (where  the  application  was  by  bill).  And 
see  note  (/i),  p.  13,  post. 

In  ordering  taxation  after  twelve  months  the  Court  will,  if  necessary,  restrict  the 
taxation  witliin  certain  limits  {Be  XiehoUon,  3  De  G.  F.  &  J.  93).  Compare  Allen  t. 
Jarvia,  4  Ch.  616. 

A  bill  taxable  in  point  of  time  at  the  date  of  a  winding-up  order,  and  a  bill 
subsequently  delivered  to  the  official  liquidator,  must  both  be  taxed  before  payment, 
although  twelve  months  may  have  elapsed  since  delivery  of  the  second  biU,  the 
effect  of  the  winding-up  order  being  to  suspend  the  operation  of  the  twelve  months* 
rule  (Ex  parte  Evane,  11  Eq.  151  ;  and  see  Be  James y  4  De  G.  &  Sm.  183). 

(s)  Solicitors  proceeding  under  the  common  order  for  taxation  f  which  follows  the 
words  of  the  statute)  must,  in  any  event,  pay  the  costs  of  the  reference  themselvee 
if  the  part^  chargeable  does  not  attend  the  taxation  (Be  Upperton,  30  W.  R.  840). 

(t)  tt  is  miportant  with  reference  to  the  costs  of  taxation  to  consider  what  iteonB 
included  by  the  solicitor  in  his  bill  will  be  allowed  him  on  a  reference  for  taxation. 

Only  those  payments  are  allowed  on  taxation  which  are  made  by  the  solicitor  in 
his  professional  capacity ;  see  the  certificate  of  the  taxing-masters  in  Be  Bemnant^ 
1 1  Beav.  603  ;  and  for  the  taxing-master^s  discretion  as  to  the  amount,  see  Be  JPa^f, 
32  Beav.  487.  Other  disbursements  should  be  included  in  a  separate  account ;  but 
see  Waring  v.  Williams,  2  Beav.  1.  Payments  made  to  counsel  for  business  have 
been  held  professional  disbursements  (Franklin  v.  FeatherstonKaugh,  1  Ad.  &  £11. 
478) ;  even  when  the  client  appropriated  a  special  sum  for  such  payment,  leaving 
the  solicitor  no  discretion  ( Re  Bedson,  9  Beav.  6  ;  but  see  Be  Metcalfe,  30  Beav.  406 ; 
Daniell,  2032).  Cash  payments  made  by  the  solicitor  in  proceedings  where  he  was 
not  professionally  concerned  are  not  allowed  to  be  included  (Hemming  v.  Wilton,  4 
C.  &  P.  318  ;  Prothero  v.  Thomas,  6  Taunt.  196 ;  Be  Lees,  5  Beav.  410) ;  and  see 
Latham  v.  Hyde,  1  Cromp.  &  Mees.  128  ;  Feame  v.  Wilson,  6  B.  &  Cr.  86.  Thus 
the  fees  of  a  solicitor  acting  as  steward  to  a  manor,  are  not  professional  disburse- 
ments (Allen  V.  Aldridge,  5  Beav.  401) ;  but  business  done  by  a  solicitor  "  retained 
to  act  as  electioneering  agent,  and  to  advise  and  assist  the  committee,"  may  be 
included  (i?<;  Osborne,  25  Beav.  353  ;  4  Jur.  N.  S.  296).  Comparoiee  Oliver,  15  W.  R. 
331;  36  L.  J.  Ch.  261. 

As  to  the  power  of  the  taxing-master  to  disallow  items  caused  by  the  solicitor's 
negligence,  see  Be  Massey  and  Carey,  26  Ch.  D.  459. 

A  solicitor  may  apply  for  taxation  of  his  agent's  biU  of  costs  (see  p.  6,  ante,)  and 
though  agency  business  includes  many  transactions  it  may  be  taxed  in  one  bill, 
generally  on  the  terms  of  the  applicant  x>aying  a  sum  of  money  into  Court  (Billittg 
V.  Coppoek,  1  £xch.  14  ;  Smith  v.  Dimes,  4  Ex.  32  ;  Be  Smith,  9  Beav.  342 ;  Jones  v. 
Boberts,  8  Sim.  397 ;  Harvey  v.  Mayhew,  2  W.  R.  128) ;  and  see  Be  Bowen,  41 
L.  J.  Ch.  327 ;  20  W.  R.  395. 

After  the  bill  has  been  referred  for  taxation  under  this  statute  (see  Davis  ▼.  Earl 
of  Dysart,  21  Beav.  124  ;  8  De  G.  M.  &  G.  33),  no  alteration  can  be  made  in  it  (Hays  ▼ 
Trotter,  5  B.  &  Ad.  1106 ;  Be  WelU,  8  Beav.  416 ;  Be  Catlin,  18  Beav.  619),  except  by 
consent,  or  on  a  special  application  for  leave  to  am6nd(i?tf  Andrews,  17  Beav.  610, 514). 
Thus  leave  was  given  to  amend  by  inserting  omitted  items,  and  increasing  under- 
charges (see,  however.  Be  Tilleard,  32  Beav.  476) ;  but  not  to  decrease  overcharges 
(Be  WfialUy,  20  Beav.  676),  nor  to  withdraw  items  improperly  inserted  (Be  Cearven, 
8  Beav.  436 ;  Be  Jones,  ibid,  479 ;  Be  Blakesly,  32  Beav.  379). 

So  a  solicitor,  whose  bill  was  referred  for  taxation,  was  not  allowed  to  have  a 
previous  bill  against  the  same  client,  which  he  had  retained,  included  in  the  taxa- 
tion, for  the  purpose  of  saving  costis  of  taxation  (Be  Gregg,  30  Beav.  269) ;  but  it 
has  been  doubted  whether  under  an  order  for  a  general  taxation,  a  solicitor  can 
have  items  included  which  have  been  taxed  and  paid  under  a  previous  partioular 
taxation  (Tarhuck  v.  Tarbuck,  4  Beav.  149 ;  and  see  Ex  parte  QuUter,  4  De  G.  &  Sm. 
183). 

As  soon  as  a  solicitor  has  delivered  his  bill  he  is  bound  by  it,  and  cannot  substitute 
a  second  bill  for  it,  even  before  notice  of  an  order  to  tax  is  served  on  him ;  and 
unless  there  are  very  special  reasons  he  must  abide  by  the  bill  as  delivered  (Be 
Heather,  6  Ch.  694 ;  39  L.  J.  Ch.  781 ;  18  W.  R.  1079 ;  In  re  Holroyde,  29  W.  IL 
699  ;  43  L.  T.  722  ;  W.  N.  (1881),  6  ;  Be  Chambers,  84  Beav.  177 ;  13  W.  R.  876). 

The  rule  as  to  one- sixth  is  imperative  in  an  ordinary  reference  to  taxation  (Be 
Woollett,  12  M.  &  W.  604;  and  see  Higgitts  v.  Wooleott,  6  B.  &  C.  760).  Where 
the  reference  is  special,  or  the  master  has  certified  specially,  the  statute  makes  an 
exception,  and  the  costs  of  the  reference  are  in  the  discretion  of  the  judge. 

Where  in  a  suit  against  a  solicitor  for  a  general  account,  more  than  one*dxth  waa 
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token  off  in  the  suit  outside  the  taxation,  but  less  than  one-sixth  on  the  taxation,      6  &  7  Viot. 
the  Court  allowed  the  solicitor  the  costs  of  the  taxation  (May  v.  Biggenden^  24  Bear.  o.  73,  ss.  37-43 

207).    Where  taxation  was  directed  pending  an  action  for  the  costs,  and  more  than  

one-sixth  was  taken  off,  the  Court  ordered  the  costs  of  the  reference  to  be  paid  by 
the  solicitor,  and  the  costs  of  the  action  by  the  client  {Re  Hair,  11  Beav.  96).  See 
contra,  before  the  Act,  Togkill  v.  Grant,  6  Beav.  348.  As  to  the  oosts  of  taxation 
of  several  bills,  aee  JBeardsall  y.  Cheetham,  31  L.  T.  (O.  S.)  116  ;  Ex  parU  Barrett,  3 
D.  &  Ch.  731 ;  ExparU  Fallen,  W.  N.  (1883),  20. 

When  more  than  one-sixth  is  taken  off  the  bill  of  an  insolvent  or  bankrupt  soli-  Where 
citor,  see  as  to  the  costs  of  the  taxation  Re  Peers,  21  Beav.  620  ;  Re  Peile,  25  Beav.  solicitor  is 
661 ;  Rm  ChU,  2  Sim.  &  St.  463 ;  WhalUy  v.  WiUiamaon,  6  Man.  &  Gr.  269  ;  Re  Bar-  bankrupt. 
trum,  12  W.  B.  699. 

Where  the  master  disallows  some  items  and  adds  others,  the  bill  is  to  be  oon-  Calculation 
sidered  as  increased  by  the  items  allowed  and  then  reduced  by  the  sums  disallowed  of  one-sixth. 
{Re  Hartley,  2  Jur.  N.  S.  448  ;  and  see  Reg.  v.  Eastwood,  6  Kil.  &  Bl.  285 ;  Re  Clark, 
13  Beav.  173  ;  1  De  G.  M.  &  G.  43  ;  and  in  bankruptcy,  Ex  parte  Watts,  2  M.  &  A. 
621 ;  Ex  parte  Christy,  3  M.  &  A.  88) ;  and  as  to  taking  into  account  items  struck 
out  as  chargeable  against  another  person,  see  Re  Clark,  and  the  taxing-master's 
certificate  in  that  case,  13  Beav.  181 — 3  ;  Re  Colquhoun,  1  Sm.  &  G.  app.  1 ;  S,  C. 
on  appeal,  6  De  G.  M.  &  G.  35,  from  which  it  seems  that  such  items  must  be  reckoned 
in  as  against  the  solicitor. 

Where  a  bill  was  ordered  to  be  taxed  (questions  as  to  liability  being  reserved)  and  Where  client 
leas  ihan.  a  sixth  was  struck  off,  it  was  held  that,  whatever  might  be  the  result  of  pays  costs, 
the  question  reserved,  the  client  must  pay  the  costs  of  taxation  {Re  Shaw,  20  L.  J. 
Q.  B.  280). 

As  to  tne  oosts  where  the  solicitor  delivers  a  bill  but  offers  to  take  less,  see  Re 
Carthew,  27  Ch.  D.  486  j  Re  Fault,  ibid,  ;  32  W.  R.  876,  901. 

(«)  Orders  under  this  section  for  delivery  of  a  solicitor's  bill  or  papers  may  be  en-  Delivery  of 
forced  by  writ  of  attachment  or  by  committal ;  see  R.  S.  C.  (1883),  Ord.  XLI.  r.  bill,  how 
5,  Ord.  XLII.  rr.  7,  24,  infra;  Ex  parte  Aleock,  1  C.  P.  D.  68 ;  24  W.  R.  320 ;  33  enforced. 
li.  T.  623  ;  Ex  parte  Belton,  25  Beav.  368. 

When  the  order  was  disobeyed,  and  the  solicitor  swore  that  he  had  no  papers  from 
which  he  could  make  out  his  bill,  the  Court  refused  to  conmiit  him  for  non-delivery 
{Re  Ker,  12  Beav.  390).  No  action  lay  at  law  for  disobedience  to  the  order  {Dent 
V.  Baeham,  9  Exch.  469).  A  solicitor  had  further  time  ^ven  him  to  make  out  his 
billon  payment  of  the  costs  of  his  motion  (Re  Dendy,  21  Beav.  565). 

The  Court  will,  before  the  completion  of  a  taxation,  order  the  delivery  up  of  Delivery  of 
papers  by  a  solicitor  to  his  client,  either  upon  payment  into  Court  of  the  amount  papers  to 
claimed,  or  on  security  being  given  for  payment  {Re  Jewitt,  34  Beav.  22) ;  or  in  case  client, 
it  appears  from  the  solicitor's  own  account  that  a  balance  is  due  from  him  to  his 
client  (Re  Bevan  and  Whitting,  33  Beav.  439,  where  the  solicitor  had  been  dis- 
charged; see  6  Eq.  328). 

It  is  discretionary  with,  the  Court  whether  or  not  to  insert  a  direction  for  delivery 
up  of  papers  in  the  common  order  for  taxation ;  see  Ex  parte  Jartnan,  4  Ch.  D. 
836 ;  46  L.  J.  Ch.  485,  where  the  rule  is  laid  down  by  Jessel,  M.  R.,  following  Re 
Bwreh,  8  Beav.  124,  in  preference  to  Re  Teague,  11  Beav.  318.  See  also  Re  Fender, 
8  Beav.  299. 

Ajb  to  the  solicitor's  right  to  enforce  his  lien  for  costs  by  retaining  papers,  see  Re 
Moeely,  16  W.  R.  975,  taidipost,  p.  17.  If  the  solicitor  discharges  himself,  pendente 
lite,  an  order  mav  be  obtained  for  delivery  up  of  papers  to  the  new  solicitor,  without 
prejudice  to  the  lien,  the  new  solicitor  undertakmg  to  return  them  within  a  limited 
time  after  the  conclusion  of  the  action  {Robins  v.  Goldinghatn,  13  £q.  440  ;  Heslop  v. 
Metcalfe,  3  M.  &  C.  183  ;  Wilson  v.  Emmet,  19  Beav.  233  ;  Re  Williafns,  28  Beav. 
466) ;  and  see  Cane  v.  Martin,  2  Beav.  684. 

(r)  The  Legal  Practitioners'  Act,  1875,  38  &  39  Vict.  c.  79,  repealed  the  proviso 
at  the  end  of  s.  37  of  the  Solicitors  Act,  1843,  and  substituted  for  it  the  more  com- 
prehensive provision  given  in  the  text. 

XXXym.  And  be  it  enacted,  tliat  where  any  person  {w)  not  the  Bills  may  ba 
party  chargeable  with  any  such  bill  within  the  meaning  of  the  pro-  ^      ^^"^ 
visions  hereinbefore  contained,  shall  be  liable  to  pay  or  shall  have  tion  of  third 
paid  such  bill,  either  to  the  attorney  or  solicitor,  his  executor,  adminis-  ^'*^®*  liable 
trator,  or  assignee,  or  to  the  party  chargeable  with  such  bill  as  afore- 
said ;  it  shall  be  lawful  for  such  person,  his  executor,  administrator,  or 
assignee,  to  make  such  application  {x)  for  a  reference  for  the  taxation 
and  settlement  of  such  bill  as  the  party  chargeable  therewith  might 
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pay. 


6  &  7  Vict,  himsolf  make,  and  the  same  reference  and  order  shall  be  made  thero- 
0. 73,  B8. 37-43  xipon,  and  the  same  course  pursued  in  all  respects,  as  if  such  applica- 
tion was  made  by  the  party  so  chargeable  with  such  bill  as  aforesaid: 
Provided  always,  that  in  case  such  application  is  made  when,  under 
the  provisions  herein  contained,  a  reference  is  not  authorized  to  be 
made  except  under  special  circumstances  (y),  it  shall  be  lawful  for  the 
Court  or  judge  to  whom  such  application  shall  be  made  to  take  into 
consideration  any  additional  special  circumstances  applicable  to  the 
person  making  such  application,  although  such  circumstances  might 
not  be  applicable  to  the  party  so  chargeable  with  the  said  bill  as  afore- 
said if  he  was  the  party  making  the  application  (z). 

(tc)  Under  this  section,  the  bill  of  a  mortgagee's  solicitor  for  business  done  in 
regard  to  the  mortgaged  estate,  may  be  taxed  by  the  mortgagor  {Se  Carew,  8  Beay. 
150;  Jte  Leesy  5  Beav.  410  ;  Re  WelU^  8  Beav.  416),  or  by  subsequent  incumbrancers 
(Re  Taylofy  18  Beav.  165  ;  Re  Jessop^  32  Beav.  406).  The  official  manager  of  a 
wound-up  company  obtained  an  older  under  this  section  [Re  Vardy,  20  L.  J.  Ch. 
325) ;  as  to  a  trustee  in  bankruptcy,  see  Re  ElmslUf  9  £q.  72. 

A  person  who  has  undertaken  to  pay  the  costs  of  another  as  between  parijf  and 
party  is  not  entitled  to  an  order  for  taxation  under  this  section  (Re  Grundy,  Kershaw 
^  Co.  (Jessel,  M.  R.),  17  Ch.  D.  108 ;  60  L.  J.  Ch.  467 ;  29  W.  R.  581 ;  Re  CowdeU, 
62  L.  J.  Ch.  246  ;  31  W.  R.  335 ;  W.  N.  (1883),  18) ;  seeua,  where  the  undertaking 
is  to  pay  the  costs  as  between  solicitor  and  client  ( J^ncent  y.  Venner,  1  My.  k  Ke.  212 ; 
Re  Hartley ,  30  Beay.  620,  as  explained  in  Re  Grundy,  Kershaw  ^  Co, ;  Womlnoell  y. 
Corporation  of  Ramsley,  36  L.  T.  708).  As  to  an  agreement  to  pay  a  lump  sum  for 
costs,  see  Re  JFeritage,  3  Q.  B.  D.  726 ;  47  L.  J.  Q.  B.  509 ;  26  W.  R.  633 ;  38  L.  T.  609 ; 
Re  Morris,  27  L.  T.  554 ;  Re  Grijith,  32  W.  R.  360.  A  mere  yolunteer,  under  no  preyious 
liability,  who  undertakes  to  pay  a  solicitor's  bill,  cannot  haye  it  taxed  (Re  BechCf 
6  Beay.  406) ;  nor  can  a  person  who  is  only  remotely  interested  in  the  payment  of 
the  biU  [Re  Barber,  14  M.  &  W.  720). 

Taxation  can  only  be  applied  for  under  this  and  the  next  section  in  cases  where 
the  inmiediate  client  might  haye  applied,  e.  y,,  after  payment,  special  circumstanoes 
must  be  shown  (Re  Stephen,  2  Phil.  662 ;  Re  Dickson,  8  Be  G.  M.  &  G.  655).  The 
taxation  at  the  instance  of  the  third  party  must  be  as  between  the  solicitor  and  the 
immediate  client,  not  as  between  the  solicitor  and  the  third  party ;  see  Re  WelU, 

8  Beay.  416  ;  i?0  Jones,  ibid,  479  ;  Re  Fyson,  9  Beay.  Ill  \  Re  Barrow,  17  Beay.  647 ; 
Re  Taylor,  18  Beay.  165,  where  the  third  party  (a  mortgagor)  was  held  entitled  to 
the  benefit  of  a  priyate  arrangement  between  the  mortgagee  and  his  solicitor,  but 
see  Gordon  y.  Dalzell,  15  Beay.  351 ;  Raymond  v,  Lakeman,  34  Beay.  684 ;  Re  Keicmem, 
2  Ch.  707,  where  it  was  held  that  an  agreement  between  the  .immediate  client  and 
the  third  party  paying  was  not  to  affect  the  mode  of  taxation. 

If  the  bill  has  been  paid  without  fraud  or  pressure  by  the  immediate  client  (Re 
Keate,  10  Beay.  181  ;  Re  Rees,  12  Beay.  256 ;  Re  Dickson,  8  Be  G.  M.  &  G.  656),  or 
has  been  paid  twelye  months  (post,  p.  14),  or  if  there  is  an  agreement  excluding 
taxation,  l^e  third  party  cannot  tax  it,  under  this  section ;  but  if  an  exoeasiya 
amount  has  been  paid,  he  must  bring  an  action  against  the  client  who  paid  the 
bill,  to  reduce  his  liability ;  see  Re  Downes,  6  Beay.  425 ;  Re  Massey,  34  Beay.  463 ; 
11  Jur.  N.  S.  594  ;  13  W.  R.  797  (where  Re  Jessop,  32  Beay.  406 ;  Re  Baker,  32  Beay. 
626  ;  and  Re  Abbott,  4  L.  T.  676,  were  not  followed) ;  Re  Frees  and  Inskip,  36  Beay. 
34;  Re  Forsyth,  34  Beay.  140;  2  Be  G.  J.  k  S.  609  ;  13  W.  R.  307,  932;  11  Jur. 
N.  8.  213  ;  Re  Gold,  19  W.  R.  343 ;  24  L.  T.  9. 

(x)  The  proceedings  under  this  section  may  be  by  order  of  course  (Re  Straford, 
16  Beay.  27;  oomp.  Re  Moss,  17  Beay.  340 ;  Re  Braeey,  8  Beay.  338 ;  Re  Bignold^ 

9  Beay.  269)  in  cases  where  a  like  proceeding  mi^t  haye  been  adopted  by  the 
immediate  cHent,  see  note  (n),  p.  6 ;  Re  Hartley,  30  Beay.  620. 

(y)  See  ante,  note  (»),  and|ws/,  note  (g),  p.  12. 

(z)  See  Re  Vardy,  20  L.  J.  Ch.  326,  as  to  the  force  of  these  words. 

Court  may  XXXIX.  And  he  it  enacted,  that  it  shall  be  lawful  in  any  case  in 

ti"^f*bTu8      "wl^^^^  ^  trustee,  executor,  or  administrator  has  become  chargeable 
chargeable  on  with  any  such  bill  as  aforesaid,  for  the  Lord  High  Chancellor  or  the 
executors,  &c.  Master  of  the  EoUs,  if  in  his  discretion  he  shall  think  fit  (a)  upon  the 
application  of  a  party  interested  {b)  in  the  property  out  of  which  such 


Volunteer. 


Not  unless  the 
client  could 
haye  taxed. 

Taxation  on 
what  prin* 
ciple. 


Order,  when 
of  oouzse. 
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tmstoe  (b\  executor,  or  administrator  may  haye  paid  or  be  entitled  to  6  &  7  Viot 
pay  such  bill,  to  refer  the  same,  and  sxich  attorney's  or  solicitor's,  or  Q-  73,  ss.  37-43 
executor's,  administrator's,  or  assignee's  demand  thereupon,  to  be 
taxed  and  settled  by  the  proper  officer  of  the  High  Court  of  Chancery, 
with  such  directions  and  subject  to  such  conditions  as  such  judge  shall 
think  fit,  and  to  make  such  order  as  such  judge  shall  think  £t  for  the 
payment  of  what  may  be  found  due,  and  of  the  costs  of  such  reference 
to  or  by  such  attorney,  or  solicitor,  or  the  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  by  or  to  the  party  making  such 
application,  having  regard  to  the  provisions  herein  contained  relative 
to  applications  for  the  like  purpose  by  the  party  chargeable  Mdth  such 
bill,  so  far  as  the  same  shall  be  applicable  to  such  cases,  and  in  exer- 
cising such  discretion  as  aforesaid,  the  said  judge  may  take  into  con- 
sideration the  extent  and  nature  of  the  interest  of  the  party  making 
the  application :  Provided  always,  that  where  any  money  shall  be  so 
directed  to  be  paid  by  such  attorney  or  solicitor,  or  the  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  it  shall  bo 
lawful  for  such  judge,  if  he  should  think  fit,  to  order  the  same,  or  any 
part  thereof,  to  be  paid  to  such  trustee,  executor,  or  administrator  so 
chargeable  with  such  bill,  instead  of  being  paid  to  the  party  making 
such  application ;  and  when  the  party  making  such  application  shall 
pay  any  money  to  such  attorney  or  solicitor,  or  executor,  adminis- 
trator, or  assignee  of  such  attorney  or  solicitor,  in  respect  of  such  bill, 
he  shall  have  the  same  right  to  be  paid  by  such  trustee,  executor,  or 
administrator  so  chargeable  with  such  biU  as  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney  or  solicitori 
had. 

(a)  For  form  of  order,  see  £e  DawaoUf  28  Beav.  606.  The  prooeedings  under  this  Applioatioii 
sectLon  must  be  by  special  appUoation  [Re  Straford^  16  Bear.  27) ;  i.  #.,  by  summons  by  cettui  qm 
in  chamberH  (B.  S.  0.  1883,  Ord.  LV.  Pt.  I.  r.  2  (16] ).  truit. 

The  taxation  under  this  section  is  as  between  tne  solicitor  and  the  immediate  Taxation 
client ;  but  a  solicitor  cannot  charge  against  a  trust  estate  anything  not  necessary        what ' 
for  the  administration  thereof,  although  expressly  directed  by  the  trustee ;  for  pay-  n«|nn|DiQ 
ment  of  such  charges  he  must  look  to  the  trustee  personally  (Re  Brown ^  4  Eq.  464 ;  ^        ^    * 
16  W.  B.  1030  ;  16  L.  T.  729). 

Taxation  of  a  biU  may  be  ordered  under  this  and  the  last  section  after  papnent  After  pay- 
or security  given  for  the  amount  by  the  trustee  or  executor  {Re  Diekttm^  8  De  G.   ment. 
H.  &  Qr.  666),  but  in  such  case  the  cestui  que  trust  seeking  to  tax  must  show  over-  Overohanres 
charges  amounting  to  fraud  (ibid.).    Lord  Bomilly,  M.  B.,  seems  to  have  held  a  ^ 

different  opinion,  see  Re  Drake^  22  Bear.  438;   Re  Blackmore^  13  Beav.  164;  Re 
Dmcson^  28  Bear.  606  ;  and  see  note  (tr),  p.  10,  on  taxation  by  third  party. 

For  form  of  order  where  the  trustee  was  dead,  see  Re  HalUtt,  21  ^eay.  260,  and  Where  trustee 
AUen  T.  JarviSy  4  Ch.  616,  where  the  trustee  was  also  solicitor,  and  had  retained  dead. 
his  bill. 

(b)  A  bankrupt  who  has  obtained  his  discharge  and  become  entitled  to  the  surplus  "  Party  in* 
of  his  estate  cannot  obtain  taxation  of  a  biU  of  costs  paid  by  the  trustee  in  the  terested." 
bankruptcy ;  he  is  not  a  "  party  interested,"  and  the  trustee  in  bankruptcy  is  not 

a  <* trustee"  within  the  meanmg  of  the  Act  (Re  Leadbitter^  10  Ch.  D.  888;  26 
W.  B.  863 ;  39  L.  T.  12). 

XL.  And  be  it  enacted,  that  for  the  purpose  of  any  such  reference  Copy  of  bill  to 
upon  the  application  (c)  of  the  person  not  being  the  party  chargeable  ^  delivered 
within  the  meaning  of  the  proyisions  of  this  Act  as  aforesaid,  or  of  a  malbng  appU- 
party  interested  as  aforesaid,  it  shall  be  lawful  for   such  Court  or  2!|^^^*^% 

taxation. 
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1.^>'J  ;  ^  f.au:  <»y  imt  »*"w  ^i    11  W.  B».  11^5  :  ^  3't.i't 
er^*:T,  Aw  y'lr'A  7i''-»t»«i/.  2.^  L.  T.    '  J    "*     It4;  ^    >• 
&h/iek^.l,  2  I>:  O.  3C-  i  •>.  Mi  :  ^  >i  T.  //:-«*.  4  Ch.  jIj. 

the  n^.'^.^.fjizu^n  lA  nxaiie  wiih-a.   tw^ii"^  sii.ziiiM  fr'.m.  tine  *ieiiTi=rT  ot  tiie  bill  ^JZ# 

'#,  'Ih/^.1*  wordj*  apply  t»">  aH  ciZs  ni»»iiti«:'ne<i  in  die  preri'.ciij  F*^  of  the  Act,  in- 
r\,ui.r,ir  an  ini/»i;rn«i  mJ.    £^  Vj-»,  11  t^.  B.  D.  377  ,  lUxil  bill*  aoa^ht  to  be  taxed 

'  /y  f  ''^  f'/rrn  r»f  orrier  f/r  tAxadi>n  afier  parnnCTit,  see  Seton,  615. 

^Wi*'.  fi\»\pV\f3kt.'kt/ti  woA  fornui:rIj  bj  peciti«  a  Marred  on  tJie  solicitor,  and  tft  vaa  held 
f.>t;ht  t\i«i  fi'.'tition  fthouid  state  when  payment  was  made  ^  Jr«»A,  15  Bear.  83).  It 
k  r»//w  raa^i^:  by  mimmonj  m  chambers  K.  S.  C.  15:53,  Ord.  I.V.  Pt.  L  r.  2  (15)  \ 
Aa  t/«  ihtz  titttrct  of  delay  in  making  the  application,  see  *^]a<^es  mad  acqnSeaecnce," 
Uf/r«f  n//t#j  'Ay, 

^^;  A  ^'lat  ran^fty  fj^  ea«#H  hare  been  decided  as  to  the  »«*«"»"g  of  the  words 
**  nittu'/ihl  /'irmjmwtanrteii."  They  hare  generally  been  held  to  signify  either  "pies- 
tturt,  t%/'A'Jmiiri%ti\tA  by  Mame  orercharge,"  or  ^^oTercharges  or  erron  so  grosB  as  to 
arn/fiint  Ut  iraii/l/'  It  will  be  oonTenient  to  consider  each  gnmnd  under  a  sepaiato 
)i4»iwJ. 

i\)  (UiMum  tA  **  pr#;Miire  accompanlod  by  some  orercharge "  generally  occur  where 
a  ftli^fit  hM  b4'<m  prarlicslly  obhged  to  par  a  bill  of  costs  tcithout  kavimg  tm  oppor* 


iunUy  uf  in*pfrlwy  and  0X4mimng  it,  either  becai 

(«;  Tiift  mt\U.\UtT  having  deeds  in  his  possession  which  he  knew  it  was  of  import- 
AiiMi  in  Mm>  iy\Umi  Ut  nlitain  without  delay,  refused  to  deliver  them  np  unless  his  hUl 
WM  (liHl,  ],nU\  (Uf  ruyh,  32  JJf;av.  173;  1  De  G.  J.  &  8.  673;  11  W.  R.  762,  and 
MiMiH  thuf  ti  olM-^l ;  U«  I'Umtlie^  VI  Hoav.  638  ;  Re  Aleoek,  2  Coll.  92;  £e  Lett,  31  Bear. 
4HN,  Wi  \t,  J.  Ch,  100  ;  U  W.  n.  16;  7  L.  T.  303,  where  the  solicitor  dehrered 
( W(i  t*IIU.  irriii  Of  I  A  lii^hor  iho  othnr  on  a  lower  scale,  and  the  client  having  paid  the 
liltf)ii<f  liill  ufMl«<r  |ir(iMttr«%  iho  doliyery  of  the  lower  one  was  held  no  defence  to  the 
ihiIm'  fof  trM Ml  Ion  ;  J(fi  /'Mtlpotli,  18  Boav.  84  ;  £e  Neuman,  2  Ch.  707,  where  the 
ilufpiiito  WHN  Mfii  up  iliiit  tho  oliont  had  himself  created  the  difficulty  which  made  the 
(1«mIn  iihiX'Mnty  to  hitn) ; 

(i<)  (ir  Imiosum  tho  Ktlloltor  having  securities  of  the  client  in  his  possesnon 
t1i(4«H(niiMl  to  Kttforof)  thnm  unloM  tho  bill  was  paid  at  once  (ie  Sance.  22  Beav. 
I  /7 1  H9  tiinmir^  7  W.  li.  176 ;  H^  rQiter,  2  De  G.  F.  ft  J.  106) ; 
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•  (7)  Or,  geaienHj,  where  the  solidtorhaa  taken  nndne  advantage  of  the  exigrencies     6  &  7  Vict. 
of  the  client's  position  {Re  SUphen,  2  Ph.  562 ;  Nokes  y,  Warton,  6  Bear.  448  ;  see  c.  73,  ss.  37-43 
£s  Wyehe,  11  Beav.  209).  . 

If  Uie  client  has  had  an  opnortonitf  of  OTamining  and  taxing  the  hill,  these  cases  Generally 
do  not  apply,  and  even  a  week  was  held  sufficient  opportonity  in  Rt  Welehman,  11  taking  an 
Beay.  319  (oomp.  Be  Math,  15  Bear.  83)  ;  a  fortnight  in  Be  NeaU,  10  Beay.  181 ;  adyantafe 
three  weeks  in  Be  JfeaU,  ibid.  57 ;  and  see  i£«  Drew,  ibid.  368  ;  Be  Currie,  9  Beay.  _        ^ 
602 ;  Nokee  y.  WarUm,  6  Beay.  448 ;  Be  Boyle,  6  De  G.  M.  &  O.  640  ;  Be  Browne,  J^^ception 
1  Be  6.  M.  &  G.  322,  where  it  was  said  that  the  pressure  must  haye  heen  of  such  J^  ^f^ 
a  kind  as  to  haye  rendered  it  impossihle  or  difficult  to  have  had  the  costs  taxed  ^^^  °^ 
before  payment  and  in  the  ordinary  course;  Be  Barrow,  17  Beay.  547,  where  the  opportunity 
M.  B.  said  that  the  doctrine  of  pressure  in  cases  of  taxation  after  payment  is  not  to  ^  |^x&nune 
be  extended;  and  Be  Heritage,  Ex  parte  Docker,  3  Q.  B.  D.  726  ;  47  L.  J.  Q.  B.  509  ;   ^^- 
26  W.  R.  633 ;  38  L.  T.  509. 

In  all  such  cases  the  Court  will  only  direct  taxation  if  there  is  at  least  a  reason-  Some  oyer- 
able  belief  that  if  the  bill  be  taxed,  some  of  the  charges  will  be  disallowed  (Re  charge  should 
Siadden,  10  Beay.  488) ;  therefore  some  items  of  overcharge  ought  to  be  pointed  \^  proved, 
out  {Be  Brady,  15  W.  R.  632) ;  though  not  necessarily  such  as  to  amount  to  fraud 
(Be  WelU,  8  Beav.  416;  Be  Hubbard,  15  Beav.  251 ;  Be  Abbott,  18  Beav.  393 ;  Be 
Towle,  30  Beav.  170 ;  Be  Newman,  2  Ch.  707) ;  and  the  absence  of  any  affidavit  or 
oUier  proof  as  to  items  of  overcharge  will  be  a  reason  for  dismissing  the  application 
(Ex  parte  Barton,  4  De  G.  M.  &  G.  108;  16  Beav.  585). 

So  the  fact  that  the  bill  was  paid  under  protest  is  only  material  if  connected  with  Payment 
circumstances  of  pressure  or  overcharge  (Be  Xeate,  10  Beav.  181-183);  and  where  under  protest, 
a  bill  is  paid  under  protest,  the  particular  items  objected  to  should,  if  possible,  be  *^ 

pointed  out  {Be  Davie,  8  W.  B.  15) ;  and  see  Be  Dearden,  9  Ex.  210 ;  Be  Bayley,  18 
Beav.  415. 

Payment  for  the  purpose  of  staying  proceedings  in  an  action  is  no  bar  to  taxation,  Payment  in 
R.  S.  C.  1883,  Ord.  Hi.  r.  7,  infra.  stay  of  pro- 

(2)  Where  there  is  no  pressure  the  Court  will  only  order  taxation  after  payment  ceedings. 
on  proof  of  "  overcharges  amounting  to  fraud  "  (Be  Strother,  3  K.  &  J.  518  ;  Horloek  /^v  p__^n 
y.  SmUk,  2  M.  &  Cr.  495 ;  Be  Diekmm,  8  Be  G.  M.  ft  G.  655).  l«it  over- 

Some  of  the  particular  charges  relied  on  must  be  i>ointed  out  (Be  Browne,  1  De  G.   «>,.,(_  /„,.-/& 
M.  ft  G.  322,  333 ;  Be  Foeter,  2  De  G.  F.  ft  J.  105 ;  Dunt  v.  Dant,  9  Beav.  146  ;  Be  Zf^i!;  *\ 
T<twle,  30  Beav.  170) ;  but  not  aU  (Be  Datcton,  28  Beav.  605).  i^rwurr;. 

Trifling  items  will  be  insufficient  (Be  Drake,  8  Beav.  123 ;  Be  Thompeon,  ibid,  237 ; 
Be  Bayley,  18  Beav.  415). 

And  generally  the  onus  is  on  the  applicant  to  show  that  the  charges  under  the  Onus  is  on 
necial  cirenmstanoes  were  fraudulent ;  see  Be  WaUh,  12  Beav.  490 ;  Be  Towle,  30   the  client. 
BenT.  170,  where  charges  for  eight  attendances  in  one  day  were  held  not  sufficient 
to  open  a  paid  bill ;  Be  Boyle,  5  De  G.  H.  ft  G.  540  ;  24  L.  J.  Ch.  71,  where  240 
lettera  were  written  in  one  year ;  and  Be  Harle,  17  W.  R.  21. 

But  where  the  solicitor  had  before  action  offered  to  take  40/.  in  lieu  of  a  bill  of  Circum-   ^ , 
68/.,  it  was  held  a  case  for  reference  to  taxation  after  twelve  months  (Huyhee  v.  stances  evi- 
Murray,  9  L.  T.  93) ;  and  in  Be  Loughborough,  23  Beav.  439,  the  solicitor  kept  back  dencing 
his  bill,  and  fraud  was  presumed  against  him.  fraud. 

And  when  a  considerable  portion  of  the  bill  is  for  business  which  in  the  exerdse  Fraudulent 
of  a  fair  and  honest  discretion  ought  never  to  have  been  done,  the  Court  directs  items 
taxation  (Maeeie  v.  Drake,  4  Beav.  433 ;  Be  Lees,  5  Beav.  410 ;  Be  Barrow,  17  Beav. 
547 ;  Be  Diekwn,  8  De  G.  M.  ft  G.  655 ;   Horloek  v.  Smith,  2  M.  ft  Cr.  495 :  WaUrt 
T.  Taylor,  ibid.  526 ;  Be  Brady,  15  W.  R.  632) ;  and  see  Cook  v.  Earl  of  Bostlyn,  8 
JTur.  N.  S.  875  ;  Be  Hook,  3  Giff.  372. 

Where  the  overeharges  evidence   actual  fraud,  very  sUght  circumstances  will  Actnal  fraud, 
induce  the  Court  to  re-open  the  taxation  {Be  Harding,  10  Beav.  250 ;  Xokes  y. 
Warton,  5  Beav.  448).    So  where  the  solicitor  has  also  acted  as  a  trustee  (Todd  v. 
Wileom,  15  L.  J.  Ch.  450 ;  but  see  Stance  v.  Parker,  10  Jnr.  603). 

See  further,  with  reference  to  great  overcharges,  in  addition  to  the  cases  cited  Groes  over- 
above.  Ex  parte  Andrews,  13  L.  J.  Ch.  222  ;  Ex  parU  Hemming,  28  L.  T.  (O.  S.)  144 ;  charges. 
Saycr  v.  Wagetaff,  5  Beav.  415  ;  £«  Bennett,  8  Beav.  467 ;  Be  Siadden,  10  Beav.  488 ; 
Newt»n  y.  BoodU,  4  C.  B.  359 ;  Be  Dearden,  9  Ex.  210. 

Where  on  a  petition  being  presented  for  taxation  of  a  paid  biU,  the  solicitor 
offered  to  repay  items  objected  to,  and  the  petitioner  neveithcless  brought  on  his 
petition  for  hearing,  the  Court  ordered  taxation,  treating  those  items  as  omitted 
(Re  CatUn,  23  Beav.  412 ;  but  see  ExparU  Hemming). 

See  farther,  as  to  special  droumstances.  Be  Whicher,  13  M.  ft  W.  549 ;  Be  Wilton, 
13  L.  J.  Q.  B.  17,  and  note  (r),  ante,  p.  7. 

(h^  Am  to  the  mode  of  calculating  the  time,  see  Blunt  v.  Hcehp,  8  Ad.  ft  EIL  577,  Twelve 
dtea  in  note  (e),  p.  4 ;  and  in  oases  where  security  has  been  given,  see  cases  cited  months  after 
in  note  (i),  p.  12.  When  (under  the  former  practice)  the  application  was  l^  petition,  payment. 
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6  &  7  Vict. 
0. 73, 88.  37-43 

Btrictly 
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an  absolute 
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bills  of  costo^ 
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officers  of 
other  Courts 
to  tax  -poT' 
tions  of  the 
bill. 


Applications 
for  taxing 
bill  of  ooe^, 
how  to  be 
made. 


Certificate  of 
taxation  to  be 


the  petition  was  considered  as  presented  on  the  day  of  asBwering  it  (Sa^er  r» 
Wagataff,  6  Beav.  416). 

Where  a  petition  was  presented  within  twelve  months,  bat  no  order  web  made, 
the  Court  refused  to  allow  it  to  stand  oyer  for  amendment,  twelve  months  having  in 
the  meantime  expired  (BariceU  v.  BrookSf  7  Beav.  346). 

The  twelve  months  are  an  absolute  bar  to  the  application,  if  made  under  the  Act 
{He  Harper,  10  Beav.  284 ;  Re  Dowmm,  6  Beav.  426 ;  Binne  v.  Eey,  1 D.  &  L.  661 ; 
13  L.  J.  Q.  B.  28  ;  Ex  parte  Semming,  28  L.  T.  (O.  S.)  144 ;  JBxparU  Femherton, 
2  De  G.  M.  &  G.  9 GO) ;  unless,  perhaps,  actual  fraud  be  shown  {ibid,  per  Lord  Cran- 
worth) ;  and  the  rule  is  the  same  in  tne  case  of  an  application  by  a  third  party  or  a 
cestui  que  trust,  see  ante,  pp.  9,  10. 

The  lapse  of  less  than  Uie  twelve  months  may  be  an  objection  to  g^raating  the 
application.  {Be  Bayley,  18  Beav.  416  ;  Be  Fugh,  32  Beav.  173  ;  on  appeal,  11  W.  B. 
762 ;  Be  Browne,  1  De  G.  M.  &  G.  322  ;  Be  Whieher,  13  M.  &  W.  649.) 

Where  a  client  having  fresh  advice  kept  the  bill  two  months  in  his  possession  and 
then  paid  it,  such  delay  was  held  by  Vioe-ChanceUor  Wood  to  be  fatal  to  an  appli* 
cation  for  taxation  on  the  ground  of  overcharge ;  but  the  Lords  Justices,  being  d 
opinion  that  the  biU  was  originally  paid  under  circumstances  amounting  to  pressure, 
reversed  this  decision,  and  ordered  taxation  of  the  bill  {Be  Foster,  2  De  G.  F.  &  J. 
106  ;  8  W.  K.  620  ;  and  see  note  (r),  p.  7,  ante). 

But  the  Court  may  order  delivery  of  the  bill,  though  more  than  twelve  months 
have  elapsed  from  its  payment,  tiie  solicitor  having  on  payment  undertalren  to 
deliver  the  bills,  but  neglected  to  do  so  {Be  Foljambe,  9  Beav.  402 ;  Be  BaUey,  84 
Beav.  392  ;  Be  FisJier,  18  Beav.  183]. 

As  to  re-opening  bills  of  costs  oy  action,  see  BanoeU  y.  Brooks,  8  Beav.  121 ; 
Blagrave  v.  Bouth,  2  K.  &  J.  609  ;  8  De  G.  M.  &  G.  620  ;  Foley  y.  Smith,  12  Beav. 
164.  In  Turner  v.  Hand,  27  Beav.  561,  a  solicitor  delivered  a  general  estimate  of 
costs  due  to  him,  without  specifying  the  particulars,  and  the  client  signed  a  memo- 
randum agreeing  to  the  statement,  and  requesting  a  third  person,  to  whom  he  had 
g^ven  his  acceptances,  to  pay  it ;  and  a  bill  filed  by  the  client  three  years  after- 
vrards  for  delivery  and  taxation  was  dismissed  with  costs.  See,  also,  Todd  y.  Wiisen^ 
16  L.  J.  Ch.  460 ;  Stanes  v.  Barker,  10  Jur.  603 ;  WaUon  v.  Bodwell,  7  Ch.  D.  626 ; 
on  appeal,  11  Ch.  D.  160  ;  48  L.  J.  Ch.  209 ;  27  W.  B.  266 ;  39  L.  T.  614,  whero 
paid  bills  were  set  aside  after  a  lapse  of  two  years. 

XLII.  And  be  it  enacted,  that  in  all  cases  in  wMch  such  bill 
shall  have  been  referred  to  be  taxed  and  settled,  the  officer  to 
whom  such  reference  is  made  shall  be  at  liberty  to  request  the 
proper  officer  of  any  other  Court  having  such  an  officer  to  assist 
him  in  taxing  and  settling  any  part  of  such  bill,  and  such  officer  so 
requested  shall  thereupon  proceed  to  tax  and  settle  the  same,  and  shall 
have  the  same  powers  and  may  receive  the  same  fees  in  respect  thereof 
as  upon  a  reference  to  him  by  the  Court  of  which  he  is  such  officer, 
and  shall  return  the  same,  with  his  opinion  thereon,  to  the  officer  who 
shall  have  so  requested  him  to  tax  and  settle  the  same ;  and  the  officer 
to  whom  such  reference  is  made  shall  not  be  paid  any  fee  for  that 
portion  of  the  bill  which  shall  have  been  so  taxed  and  settled  by  the 
officer  of  such  other  Court  at  his  request  (t). 

(t)  See  B.  S.  C.  1883,  Ord.  LXV.  infra,  and  notes,  aa  to  the  taxing  masten. 

XLm.  And  be  it  enacted,  that  aU  applications  (k)  made  under  this 
Act  to  refer  any  such  bill  as  aforesaid  to  be  taxed  and  settled,  and  for 
the  delivery  of  such  bill,  and  for  the  delivering  up  of  deeds,  docu- 
ments, and  papers  shall  be  made  in  the  matter  of  such  attorney  or 
solicitor  {I)  and  that  upon  the  taxation  and  settlement  of  any  such  bill 
the  certificate  of  the  officer  by  whom  such  biU  shall  be  taxed  shall 
(imless  set  aside  or  altered  by  order,  decree,  or  rule  of  Court)  be  final 
and  conclusive  as  to  the  amount  thereof,  and  payment  of  the  amount 
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certified  to  be  due  and  directed  to  be  paid  may  be  enforced  (m)     6  &  7  Vict. 
according  to  the  course  of  the  Court  in  which  such  reference  shall  be  °''  '    '  *' 
made;  and  in  case  such  reference  shall  be  made  in  any  Court  of 
common  law,  it  shall  be  lawful  for  such  Court  or  any  judge  thereof  to  Judgment 
order  judgment  to  be  entered  up  for  such  amount,  with  costs,  unless  ^^^^^ 
the  retainer  shall  be  disputed,  or  to  make  such  other  order  thereon  as 
such  Court  or  judge  shall  deem  proper. 

(*)  By  B.  S.  0.  1883,  Ord.  LV.  Pt.  I.  r.  2  (15),  all  special  applioationfl  for  Special  appli- 
tazation  and  dcJiveiy  of  biUs  and  delivery  of  papers  nnder  the  Act  must  be  made  cation  for 
by  summons,  and  this  applies,  though  the  client  also  aaks  that  a  sum  of  money  taxation. 
improperly  retained  by  the  solicitor  may  be  refunded  {lU  May,  34  Beay.  132  ;  34 
I,.  J.  Ch.  236  ;  13  W.  R.  377  ;  Me  Edmundi,  19  W.  R.  104). 

(/)  As  to  Uie  title  of  the  application,  see  He  Vallanee,  8  Scott,  N.  R.  232 ;  Re  Hair,  Title  and  form 
ihid,  231 ;  Be  Walton,  4  K.  s  J.  78.     It  need  not  bo  headed  in  the  matter  of  the  of  application. 
Act  (ibid.).    It  must  state  the  time  of  payment,  if  presented  after  payment  (Re 
Math,  15  Bear.  83). 

(m)  An  action  brought  after  taxation  has  been  ordered  is  a  contempt  (Re  CampbeU,  Action  after 
3  I)e  G.  M.  &  G.  585).  As  to  enforcing  the  oxder,  see  R.  S.  C.  1883,  Ord.  XLII.  taxation  is  a 
infra;  DanieU,  p.  1262.  contonpt. 
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c.l27,ss.27-29 
23  &  24  VIOT.,  Cap.  127,  ss.  27—29.  

An  Act  to  amend  the  Laws  relating  to  Attorneys^  Solicitors^  Proctors^ 
and  Certificated  Conveyancers,  [28th  August,  I860.] 

XXyn.  Whenever  a  decree  or  order  is  made  by  the  Court  of  Interest  on 
Chancery  in  which  the  payment  of  any  costs  previously  taxed,  either  **^  * 
in  the  suit  or  proceeding  in  which  such  decree  or  order  is  made,  or  in 
any  other  suit  or  proceeding  is  ordered,  and  whether  the  certificate  of 
such  previous  taxation  have  been  made  before  the  passing  of  this  Act, 
or  be  made  thereafter,  it  shall  be  lawful  for  the  Court  or  judge 
making  such  decree  or  order  to  order  and  direct  the  amount  of  such 
costs,  as  taxed,  including  the  costs  of  taxation  as  ascertained  by  the 
said  certificate,  to  be  paid  with  interest  (a)  thereon  at  the  rate  of  4/. 
per  cent,  per  annum,  from  the  date  of  the  certificate,  the  amount  of 
such  interest  to  be  verified  by  affidavit,  and  to  be  payable  and  re- 
coverable out  of  the  same  fund  or  in  the  same  manner  as  the  amount 
of  such  costs. 

The  Act  is  now  called  "The  Solicitors  Act,  1860 ; "  see  the  Solicitors  Act,  1877,  Short  title. 
40  &  41  Vict.  c.  25,  s.  1. 

(a)  It  seems  that  this  section  only  enables  the  tolieitor,  and  not  a  party  to  the  Only  solicitor 
Bait,  to  claim  interest  (Jenner  y.  Morris,  11  W.  R.  943).  Orders  were  made  under  oan  apply, 
the  Act  in  cases  where  payment  of  costs  had  been  nnavoidably  delayed ;  see  Carter 
T.  Carter,  2  N.  R.  512;  8  L.  T.  692;  Fox  v.  Charlton,  6  N.  R.  362;  Re  Campbell, 
19  W.  R.  427.  Where  there  were  mortgages  on  the  estate  charged  with  the  costs 
the  Court  declined  to  make  any  order  until  there  had  been  an  inquiry  as  to  incum- 
branoes  (Thcynam  ▼.  Porter,  W.  N.  (1872),  111).    In  directing  payment  of  a  mort-  Interest  on 
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23  &  24  Vict,  g^g^'a  principal,  interest  ami  ccsta  oat  o£  the  pTzrc&aae^monej  of  the 
c.  127,88.27-29  property,  the  Court  directed  interest  to  be  paid  oa  the  costs  from  Ihe 
certificate  •  JThi^'^'^'J  v.  Rudest j,  'J  W.  R.  S44  .    Bv  the  Attomers  mnd 


diabnrae- 
rnents. 


date  of  tha 
Soliciftan 


Act,  IS 70,  33  Jt  34  Vict.  c.  2S,  a^  17.  tnr*Tr,  niteresc  maT  be  aUo-ved  an 


respect  of  disbursements  and  advances  ;  and  see  the  Soiicitaza' 
1861,  44  &  45  Vict.  c.  44,  9.  5. 


|tiiwi  fpi^i^a^y  1^  ^Act* 


Power  for 
Court  or 
judge  to 
charge  pro- 
perty reco- 
vered or  pre- 
served with 
payment  of 
costs. 


Act  to  be 
confltrued 
liberally. 

Town  agent. 

Personal 
representative 
of  solicitor. 

Employment 
by  infant ; 


by  m&nied 
woman. 

Order,  where 
to  be  obtained. 


XXVUL  In  every  case  in  which,  an  attorney  or  fiolicitor  (b)  shall 
be  employed  \c]  to  prosecute  or  defend  anj  suit,  matter,  or  pioce«dui^ 
in  any  Court  of  justice,  it  shall  be  lawful  for  the  Court  or  judge  {tf) 
before  whom  any  such  suit,  matter,  or  pnx?eeding  has  been  heard,  or 
shall  be  depending,  to  declare  such  attorney  or  solicitor  entitled  to  a 
charge  [e)  upon  the  property  recovered  or  preserved  (y)  and  npon  sach 
declaration  being  made,  such  attorney  or  solicitor  shall  have  a  charge 
upon  and  against  and  a  right  to  payment  out  of  the  property,  of  itrhat* 
soever  nature,  tenure,  or  kind  the  same  may  be,  which  shall  have  been, 
recovered  or  preserved  through  the  instrumentality  of  any  sach  at- 
torney or  solicitor,  for  the  taxed  costs,  charges,  and  expenses  of  or  in 
reference  to  such  suit,  matter,  or  proceeding ;  and  it  shall  be  lawful 
for  such  Court  or  judge  to  make  such  order  or  orders  for  taxation  of 
and  for  raising  and  payment  of  such  costs,  charges,  and  expenses  out 
of  the  said  property  as  to  such  Court  or  judge  shall  appear  just  and 
proper ;  and  all  conveyances  and  acts  done  to  defeat,  or  which  shall 
operate  to  defeat,  such  charge  or  right,  shall,  unless  made  to  a  bond 
fide  purchaser  for  value  without  notice,  be  absolutely  void  and  of  no 
effect  as  against  such  charge  or  right  (y^ :  Provided  always,  that  no 
such  order  shall  be  made  by  any  such  Court  or  judge  in  any  case  in 
which  the  right  to  recover  payment  of  such  costs,  charges,  and  ex- 
penses is  barred  by  any  Statute  of  Limitations  (A). 

The  Act  is  to  be  construed  liberally  {Scholf  field  v.  Locltcood^  7  Eq.  83 ;  Btrrit  v. 
Howitt,  9  Eq.  1 ;  39  L.  J.  Ch.  119;  BaiU  v.  BaiUy  13  Eq.  497). 

(b)  The  town  agent  of  a  country  solicitor  may  be  declared  entitled  to  a  charge  for 
an  unascertained  balance  due  to  him  from  the  country  solicitor  {Tardrew  v.  H<nceU^ 
3  Giff.  381 ;  7  Jur.  N.  S.  1120  ;  10  W.  B.  32).  Attorneys  and  solicitors  are  now 
styled  '*  solicitors  of  the  Supreme  Court "  (Judicature  Act,  1873,  s.  87). 

The  charge  may  be  declared  in  favour  of  the  leg^  personal  representative  of  a 
solicitor  (BaiU  v.  Baile). 

(c)  An  infant's  property  can  be  charged  under  the  Act ;  but  where  the  property 
recovered  or  preserved  consists  of  a  fund,  no  part  of  it  will  be  actually  paid  to  the 
solicitor  till  the  infant  attains  twenty-one,  and  has  an  opportunity  of  disputing  the 
charge  {Gretr  v.  Younff  (G.  A.),  24  Ch.  D.  545).  See  further  as  to  charging  the 
property  of  infants,  Baile  v.  Baile;  Bonur  v.  Bradthatc,  30  L.  J.  Ch.  169 ;  9  W.  R. 
229 ;  S,  C.  on  appeal,  10  W.  R.  481 ;  ^.  C7.  on  further  hearing  after  the  infant  had 
attained  twenty-one,  4  Giff.  260 ;  9  Jur.  N.  S.  1048.  An  infant's  costs  can  be  made 
a  charge  in  an  action  (Pritchard  v.  RoherU,  17  Eq.  222).  A  married  woman's  pro- 
perty, though  subject  to  a  restraint  on  anticipation,  may  be  charged  (Be  Keane, 
Lumley  v.  Deehorough,  12  Eq.  115). 

(d)  The  order  declaring  the  charge  must  be  made  in  that  branch  of  the  Court 
to  which  the  suit  is  attadied,  and  may  be  made  though  the  suit  has  oome  to  an 
end  (Ileinrich  v.  Sutton,  6  Ch.  866 ;  Jonea  v.  Frost,  7  Ch.  773).  It  must  be  made 
by  the  judge  who  tried  the  case  (Biffffi  v.  Schroder,  3  C.  P.  D.  262 ;  47  L.  J. 
C.  P.  426 ;  26  W.  R.  831 ;  Borter  v.  Wett,  60  L.  J.  Ch.  231 ;  W.  N.  (1880),  196 ; 
29  W.  R.  236 ;  43  L.  T.  669) ;  and  where  the  action,  though  intituled  in  the 
Chancery  Division,  is  tried  before  a  judge  and  jury,  the  application  must  be  made 
to  the  judge  who  tried  the  action  and  not  to  the  Chancery  judge  (OwenY.  MemhmOf 
7  Ch.  D.  386  ;  47  L.  J.  Ch.  267  ;  26  W.  R.  188).  ^  Where  the  cause  was  tried  in 
the  Court  of  Common  Pleas  at  Lancaster,  the  application  for  a  charging  order  was 
rightly  made  to  the  Common  Pleas  Division  (Catlow  v.  Catlow,  2  C.  P.  D.  362, 
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foUowipg  mhon  v.  ITood,  3  H.  ft  C.  148  ;  33  L.  J.  Ex.  204).  The  Gouit  in  whioh  23  k  24  Viot. 
the  action  was  brought  may  make  the  order  notwithstanding  a  decree  for  adminia-  o  127,  m  27-29 
tration  (Wtlson  t.  Hood;  Cathw  v.  Cathw),  ! \ ! 

The  order  may  be  made  either  on  petition  (Broum  y.  Trotman,  12  Ch.  D.  880  ;  48  Order  mar  be 
L.  J.  Ch.  862;  41  L.  T.  179 ;  28  W.  R.  164)  or  on  summons  {Chver  y,  Aiamt,  6  made  on 
Q.  B.  D.  622 ;  Hatner  v.  Gile*,  GiUs  ▼.  ffmner  (M.  R.),  11  Ch.  D.  942 ;  48  L.  J.  Ch.  petition  * 
508 ;  41  L.  T.  270 ;  27  W.  R.  834)  ;  and  the  other  parties  to  the  action  should  not  ^  ' 

be  serred  {Brown  v.  Trotman).    The  petition  or  summons  must  be  intituled  in  the  °'  wmmoM. 
action,  but  not  necessarilj  in  the  matter  of  the  Act  or  of  the  solicitor  (Hatner  v.  Gilee^  intituled  in 
Gilet  v.  Hanur).    A  solicitor  who  has  properly  discharged  himself  may  obtain  an  the  action, 
order  (Cforer  r.  Adams).    As  to  the  form  of  the  order  see  Seton,  p.  643  ;  Fiichsr  v.  p^-m  of 
Arden,  7  Ch.  D.  318 ;  27  W.  R.  273 ;  and  as  to  the  time  when  an  application  may  be  ^^ 
made  for  raising  the   amount  charged  by  a  sale,  see  Be  Green j  26  Ch.  D.   16 ; 
Jackson  y.  Smithy  W.  N.  (1884),  151.    Where  an  order  had  been  made  charging  a 
fond  that  had  been  paid  mto  Ck>urt,  and  the  solicitor  took  out  a  summons  calling  on 
the  party  to  show  cause  why  the  fund  should  not  be  paid  out  to  him,  and  the  party 
eraded  service  of  the  summons,  substituted  service  was  allowed  (Hunt  y.  Austin^  9 
Q.  B.  D.  598).    In  making  the  order  it  is  the  duty  of  the  Court  to  limit  it  to  costs 
properly  incurred  (Emden  y.  Carte,  19  Ch.  D.  311 ;  30  W.  R.  17 ;  45  L.  T.  328). 

(e)  As  to  solicitor's  lien  generally,  see  Fisher,  194,  teq, ;  Daniell,  1975  ;  Morgan  and  As  to  solid- 
Wurtzburg  on  Costs,  551.    The  lien  is  of  two  kinds ;  (1)  A  general  lien  on  all  tor*s  Hen 
papers  and  documents  of  the  client  which  may  happen  to  be  in  the  solicitor's  hands  generally ; 
in  the  way  of  busineas ;  this  lien  extends  to  all  professional  costs,  but  cannot  be  uen  of  two 
actively  enforced.    (2)  A  lien  on  a  fund  lecoyered  in  an  action ;  this  lien  extends  kinds : 
only  to  the  costs  of  the  particular  suit  under  whioh  the  fund  arises,  but  to  this  i^  Qq  papeia. 
extent  the  solicitor  may  actively  enforce  it.  o    n    fn  d 

A  solicitor  who  conducts  a  cause  to  its  oondusion  In  the  place  of  one  who  by     '  ^!1^^ 
arrangement  with  his  client  retires  from  oonduoting  it,  has  priority  for  his  costs  in  ™^^f .    ' 
case  of  a  defidencrr  of  assets  (Cormaek  y.  BeUley,  3  De  O.  &  J.  157 ;  but  see  Be  Priorities  of 
Andlejf  HaU  Co,^  6  Eq.  246,  as  to  priorities  of  suocesdve  solicitors).  solicitors. 

A  solicitor  who  begins  a  cause,  engages  to  continue  to  act  till  the  end  of  it ;  and  Solicitor  re- 
if  he  refuses  to  go  through  with  it  he  lus  no  lioi  and  cannot  even  bring  an  action  fusing  to 
for  his  biU  (Crettvpell  y.  Byron,  14  Yes.  272 ;  Commenll  y.  Foynton^  1  Swanst.  1).  proceed. 
But  see  Be  SaU  and  Barker,  9  Ch.  D.  538,  ante,  p.  7. 

If  a  soh'citor  discharges  himself  pendente  lite,  he  must  deliver  up  all  necessary  Where 
papers  to  the  new  solicitor  without  prejudice  to  the  lien,  the  latter  undertaking  to  solicitor 
return  tfaam  on  the  conclusion  cd  the  action  (Bobine  y.  Goldingham,  13  Eq.  440 ;  discharges 
HetlopT,  Metcalfe,  3  My.  &  Cr.  183 ;  11j.Z.  Ch.  49) ;  and  see  Colegrave  y.  Manley,  bimBelf 
T.  &  R.  400  ;   WUeon  y.  Emmett,  19  Beav.  233  ;   Webster  y.  Le  Hunt,  9  W.  R.  804 ; 
Be  H,,  15  W.  R.  168 ;  Cane  y.  Martin,  2  Beav.  684.    For  the  practice  where  no  suit 
is  pending  see  Bawlinton  y.  Mose,  7  Jur.  N.  S.  1053  ;  9  W.  R.  733. 

A  solicitor  who  refuses  or  neglects  to  proceed  is  considered  as  having  discharged  \V7iat  is  a 
himself  (Bobitu  y.  Goldingham ;  Hanna/ordY.  Hanna/ord,  19  W.  R.  429 ;  24  L.  T.  86) ;  discharse  by 
and  see  Be  WtUiatne,  28  Beav.  465  ;  Steele  y.  Seott,  2  Hog.  141 ;  and  a  dissolution  of  ^he  solicitor, 
partnership  is  a  discharge  by  the  solicitors ;  see  Cholmondeley  v.  Clinton,  19  Yes.  273 ;  j..     i  ^{^    * 
GHJStkM  y.  OHJUhe,  2  Ha.  687 ;    12  L.  J.  Ch.  397 :  Scott  y.  Fleming,  9  Jur.  1085 ;  li*^^",. 
Bawlineen  y.  Moss.    As  to  the  effect  of  alterations  in  a  firm  of  solicitors,  see  Felly  y.       P*^'^™ 
Wathen,  7  Ha.  351 ;  18  L.  J.  Ch.  285 ;  14  Jur.  9 ;  Be  Forthaw,  16  Sim.  121.  "^^P* 

When  a  solicitor  is  discharged  by  his  client  pendente  lite,  he  is  not  bound  to  give  wiiere 
the  latter  any  facilities  for  prosecuting  the  suit,  and  may  to  some  extent  embarrass  solicitor  is 
him  by  retaining  papers ;  see  Bozon  y.  BoUand,  4  My.  &  Cr.  354  ;  LordY.  Wormleighton,  diachanred 
Jac.  580;  Grifitks  y.  GHffithe,  2  Ha.  587;   Be  SmUh,  9  W.  R.  396  ;   Be  Faithfull,  y^y  ^^^^^ 
6JSq.  325;   Filcher  y.  Arden,  Be  Brook,  7  Ch.  D.  318.    But  he  cannot  stop  the     ^ 
progress  of  an  administration  suit  or  otherwise  obstruct  the  course  of  the  Court ; 
see  Belaney  y.  F/rench,  8  Ch.  918  ;   43  L.  J.  Ch.  312  ;   Be  Boughton,  Boughton  v. 
Boughton,  23  Ch.  B.  169 ;  31  W.  R.  517  ;  CUford  y.  TurrUl,  2  De  a.  &  S.  1 :  Bird 
V.  Heath,  6  Ha.  236;   Simmonde  v.  Great  Eastern  Bail.  Co.,  3  Ch.  797 ;    16  W.  R. 
1 100.    If  he  is  discharged  by  a  person  who  comes  in  under  but  adversely  to  the  client, 
e.g.  a  trustee  in  bankruptcy,  it  is  dear  that  he  cannot  refuse  to  deliver  up  all 
necessary  documents  (Simmonds  y.  Great  Eastern  Bail.  Co.) ;  and  see  Be  South  Essex 
Co.,  4  Ch.  215  ;  Bote  y.  Laughton,  I  Y.  &  B.  349 ;  Be  Toleman  and  England,  Ex  parte 
Bramble,  13  Ch.  D.  885. 

As  to  the  lien  of  the  solicitor  of  a  company  which  is  ordered  to  be  wound  up,  see  Winding-up. 
Be  South  Essex  Co. ;  Be  Capital  Fire  Ineuranee  Co.,  24  Ch.  D.  408,  where  Belaney  y. 
Ffreneh  and  Boughton  y.  Boughton  are  discussed. 

The  town  ageSit  has  a  lien  on  the  client's  papers  for  the  amount  due  to  him  from  jien  of  town 
the  country  stSicitor,  but  only  to  the  extent  of  the  amount  due  to  the  latter  from  agent, 
the  client ;  and  if  the  client  pays  the  country  solicitor  without  notice  of  the  town 
agent's  daim  the  lien  is  gone  ( JTard  y.  Hepple,  15  Yes.  297 ;  Ex  parte  Steele,  16  Yes. 
164;  JTaUery.  Solmes,  1  J.  &H.  239;  FeatJIeldY.  Barlow^SEq.  61;  38 L.  J.  Ch. 
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23  &  24  Vict. 
0.127,68.27-29 

"Property 
reoovered  or 
preserred." 


Charge  ex- 
tends to  the 
whole  of  the 
property 
recoyered. 


Priority  of 
lien  under  the 
statute. 


Statute  of 
Limitationg. 


310 ;   20  L.  T.  217  ;  Cockaym  v.  Hayrison,  16  Eq.  298 ;    42  L.  J.  Ch.  660 ;   Vjfse  v. 
Foster,  32  L.  T.  219  ;  afBrmed,  23  W.  R.  413). 

(/)  As  to  the  meaning  of  "  property  recovered  or  preserved,"  see  the  remarkB  of 
Jessel,  M.  B.,  and  Mellish,  L.  J.,  in  Foxon  v.  GaseoignCf  9  Ch.  654 ;  43  L.  J.  Ch. 
729 ;  the  section  extends  to  a  chose  in  action  (Birehall  v.  Fugin,  L.  R.  10  C.  P.  397). 
Property  has  been  held  to  be  recovered  or  preserved  in  the  following  cases :  Where 
a  cestui  que  trust  obtained  the  appointment  of  a  receiver  in  a  suit  ag^nst  a  trustee, 
though  the  suit  was  subsequently  compromised  (Ticynam  v.  Farter y  11  Eq.  181 ;  40 
L.  J.  Ch.  617;  and  sco  Haile  v.  Baile,  13  Eq.  497) ;  where  a  mortgagee  obtained 
a  foreclosure  decree  (JFilson  v.  Found,  4  Gifi.  416 ;  10  Jur.  N.  8.  34) ;  where  land 
was  recovered  in  ejectment  (mison  v.  Rood,  33  L.  J.  Ex.  204 ;  3  H.  &  C.  148 ;  10 
Jur.  N.  S.  692) ;  where  the  client  was  defendant  in  a  foreclosure  suit,  the  result  of 
which  was  that  the  chance  of  foreclosure  was  lessened  (SchoUJield  v.  Loehwood^  7  Eq. 
83) ;  where  a  suit  was  successfully  conducted  against  an  incumbrancer,  whose 
incumbrance,  though  valueless,  was  a  cloud  upon  the  title  {Jonet  v.  Frott,  7  Ch.  773); 
where  judgment  was  recovered  in  an  action  of  detinue,  and  the  proceeds  of  the 
goods  were  subsequently  paid  into  Court  in  an  administration  suit  {Catlow  v.  Cathw^ 
2  C.  P.  D.  362  ;  26  W.  R.  866) ;  where  the  defendant  paid  money  mto  Court  in  the 
action  (Clover  v.  Adams,  6  Q.  B.  D.  622 ;  Emden  v.  Carte,  19  Ch.  D.  311 ;  45  L.  T. 
328 ;  30  W.  R.  17  ;  and  see  Jackson  v.  Smith,  W.  N.  (1884),  161) ;  where  an  order 
was  made  under  the  Declaration  of  Titles  Act,  1862  {Frxtchard  v.  FoherU,  17  Eq. 
222) ;  and  see  also  Smith  v.  Winter,  W.  N.  (1870),  34 ;  18  W.  R.  447 ;  Fe  Keeme, 
LumleyY.  Desborough,  12  Eq.  115;  40  L.J.  Ch.  617;  Morrity,  Francit,  cited  12 
Sol.  J.  718 ;  The  Fhillipine,  L.  R.  1  A.  &  E.  309 ;  16  W.  R.  462. 

Where,  however,  a  decree  was  made  for  administration  and  the  appointment  of 
a  now  trustee,  and  the  decree  was  carried  into  chambers  and  the  accounts  brought 
in,  but  all  further  proceedings  were  then  stopped.  Lord  Selbome,  L.  C,  held  t£at 
no  property  had  been  recovered  or  preserved  (Finkerton  v.  EasUm,  16  Eiq.  490 ;  42 
L.  J.  Ch.  878 ;  and  see  Fierson  v.  Knutsford  Estates  Co,,  13  Q.  B.  D.  666 ;  32  W.  R. 
451).  An  easement  though  preserved  is  not  **  property*'  within  the  section  (Foxmi 
V.  Gaseoigne,  9  Ch.  654 ;  43  L.  J.  Ch.  729).  Where  new  trustees  had  been  appointed 
on  petition,  and  the  costs,  charges  and  expenses  of  all  parties  had  been  oraered  to 
be  paid,  the  Court  refused  to  charge  the  proper^  under  the  Act  with  the  oosfcs  of 
the  petition  {Re  Viney,  W.  N.  (1868),  243;  18  L.  T.  861).  See  also  Earfiaon  v. 
Cornwall  Rail.  Co.,  32  W.  R.  748. 

The  solicitor  is  entitled  under  the  Act  to  a  charge  upon  the  whole  of  the  property 
he  has  recovered  or  preserved,  and  his  right  is  not  necessarily  limited  by  the  extent 
of  his  client's  interest ;  his  right,  in  fact,  is  that  of  a  salvor  iBuUey  v.  BuU^  (C.  A.), 
8  Ch.  D.  479 ;  26  W.  R.  310,  638 ;  Bailey  v.  BirehaU,  2  H.  &  M.  371 ;  U  Jur.  N.  8. 
67  ;  Forter  v.  West,  60  L.  J.  Ch.  231 ;  29  W.  R.  236 ;  43  L.  T.  569 ;  W.  N.  (1880), 
195 ;  Greer  v.  Young  (C.  A.),  24  Ch.  D.  546 ;  Emden  v.  Carte  (C.  A.),  19  Oh.  D.  311 ; 
30  W.  R.  17;  45  L.  T.  328;  CharUm  v.  Charlton,  W.  N.  (1883),  141) ;  Berri4  v. 
Howitt,  9  Eq.  1,  is  overruled.  Where  no  order  had  been  made  for  the  payment  of 
the  costs  out  of  the  estate,  Fry,  J.,  held  that  the  solicitors  were  only  entitled  to  an 
order  for  a  charge  on  the  share  of  their  dient  (Lloyd  y.  Jones,  27  W.  R.  655 ;  40 
L.  T.  514).  The  section  only  applies  to  the  costs  of  the  suit  in  which  the  property 
has  been  reoovered  or  preserved  (Ex  parte  Thompson,  3  L.  T.  317). 

(g)  The  solicitor's  lien  tmder  this  section  has  priority  over  all  charges  created  by 
the  client  (Haynes  v.  Cooper,  33  Beav.  431 ;  and  see^ai^  y.  BaiU,  13  Eq.  497,  509 ; 
Twynam  y.  Forter,  11  Eq.  181 ;  The  Heinrieh,  L.  R.  3  A.  &  E.  505) ;  even  though 
the  client  has  assigned  his  interest  with  the  knowledge  of  the  solicitor  (Fileher  y. 
Arden,  7  Ch.  D.  318;  47  L.  J.  Ch.  479  ;  26  W.  R.  273;  38 L.  T.  Ill) ;  and  see 
also  Faithfull  y.Ewen,  7  Ch.  D.  495 ;  47  L.  J.  Ch.  457 ;  26  W.  R.  ^70 ;  37  L.  T. 
805.  As  to  priority  as  between  the  solicitor  and  an  execution  creditor,  see  BireheM 
y.  Fugin,  L.  R.  10  C.  P.  397 ;  Shippey  v.  Grey,  49  L.  J.  524 ;  28  W.  R.  877 ;  42 
L.  T.  673;  The  Leader,  L.  R.  2  A.  &  E.  314 ;  Homer  v.  Giles,  Giles  v.  Hamer,  11  Ch. 
D.  942;  48  L.  J.  Ch.  508;  27  W.  R.  834;  41  L.  T.  270;  DdUow  v.  Garrold^  18 
Q.  B.  D.  543 ;  afifirmed  W.  N.  (1884),  231. 

(A)  The  Statute  of  Limitations  will  not  begin  to  run  against  a  solicitor  in  respect 
of  his  claim  for  a  charge  under  th&Act  while  the  suit  is  pending,  and  he  lemaina 
the  solicitor  on  the  record  (Baik  y.  Baile^  13  Eq.  497|  509). 


Taxation  and       XXIX.  In  every  case  in  which  an  attorney  or  solicitor  has  been  or 

dec^^luna-  ^^  he  employed  to  prosecute  or  oppose  any  inquiry  whether  a  person 

tic's  costs.        is  a  lunatic,  idiot^  or  of  unsound  mind,  and  incapable  of  managing 

himself  or  his  affairs,  or  in  or  about  any  proceedings  consequent  upon 

such  inquiry,  and  the  costs  of  such  attorney  or  solicitor  haye  not  been 
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paid  in  the  lifetimo  of  such  person,  it  shall  bo  lawful  for  the  Lord  23  &  84  ^Hot. 

High  Chancellor  or  the  Lords  Justices,  or  other  the  person  or  persons  0'^27,m.27-29 

intrusted  by  Her  Majesty  with  the  care  and  commitment  of  the  custody 

of  the  persons  and  estates  of  persons  found  idiot,  lunatic,  or  of  unsound 

mind  (hh),  to  make  such  and  the  like  orders  and  to  exercise  the  like 

power  and  authority  for  taxation  of  and  for  raising  and  pajrment  of 

Buch  costs  after  the  death  of  such  person  as  could  or  might  haye  been 

exercised  or  made  in  his  lifetime  (t) ;  and  such  orders  and  proceedings 

shall  be  as  ralid  and  effective  to  aU  intents  and  purposes  as  if  made  in 

the  lifetime  of  the  lunatic :  Provided  always,  that  it  shall  not  be  lawful 

for  the  Court  or  judge  to  make  any  such  order  but  within  six  years 

next  after  the  right  to  recover  such  costs,  charges,  and  expenses  shall 

have  accrued  (A). 


.   0  (Lunacy  Reg^ulation  Act,  1863J,  8.  146,  which  pro-  Ooatgin 

yioBB  that  costs  incurred  nnder  the  Act  may  be  charged  on  tne  lunatic's  propertv.    looacy. 


(hh)  See  now  Jad.  Act,  1875,  s.  7,  infra, 

h)  See  16  &  17  Vict.  c.  70  " 

oas  that  costs  incurred  nnder  ine  acc  may  oe  onargea  on  ine  lonancs  propercr.     imuicv. 

(k)  When  a  lunatic  died  in  June,  1853,  and  the  solicitor  in  the  lunacy— naTing  Ttr«^vf '  ^ 
obtained  an  order  for  taxation  of  lus  costs  in  the  lunacy  matter  in  February,  1864,  "  "*^™  «* 
and  completed  such  taxation  in  February,  1866 — ^in  October,  1860,  presented  a  peti-  Y^^^* 
tion  for  an  order  to  charge  the  lunatic's  estate  under  this  section,  it  was  held  by 
li.  J.  Knight  Bruce  that  the  right  to  recover  accrued  on  the  death  of  the  limatio ; 
and  bjr  L.  J.  Turner  that  it  accrued  on  the  order  for  tioation  being  obtained.  More 
than  six  years  having  elapsed  since  either  of  those  periods,  the  petitioner  was  held 
to  be  baned  of  all  remedy  under  the  concluding  proviso  of  the  section  (Ex  part§ 
liamer,  £a  Oummifi^f  2  De  a.  F.  &  J.  876 ;  0  W.  &.  213). 


ATTORNEYS  AND  SOLICTTOBS  ACT,  1870.  83  &  34  Vict. 

'  c.  28. 


33  &  34  VICT.  Cap.  28. 


An  Act  to  amend  the  law  relating  to  the  remuneration  of  Attorneys 
and  Solicitors.  [14th  July,  1870.] 

Whsreas  it  18  expedient  to  amend  the  law  relating  to  the  remnne* 
ration  of  attorneys  and  solicitors : 
Be  it  enacted,  6co.,  as  follows : 

Preliminary. 

I.  This  Act  may  be  cited  as  ''  The  Attorneys  and  Solicitors  Act,  Short  title. 
1870." 

II.  This  Act  shall  not  extend  to  Scotland.  Extent  of 
HL  In  the  construction  of  this  Act,  unless  where  the  context  other-  f"°*'        ^ 

wise  requires,  the  words  following  have  the  significations  hereinafter  of  t^is. 
respectiyely  assigned  to  them ;  that  is  to  say, 
The  words  "  attorney  or  solicitor"  (c)  mean  an  attorney,  solicitor,  or 
proctor  (a),  qualified  according  to  the  proTisions  of  the  Acts  for 
the  time  being  in  force,  relating  to  the  admission  and  qualification 
of  attorneys,  solicitors,  or  proctors : 
"  Person  "  includes  a  corporation : 

c2 
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83  ft  34  Vict.        ''  Cliont "  includes  any  person  ^ho,  as  a  principal  or  on  behalf  of 
^_______  another  person,  retains  or  employs,  or  is  about  to  retain  or  employ, 

an  attorney  or  solicitor,  and  any  person  who  is  or  may  be  liable  to 
pay  the  bill  of  an  attorney  or  solicitor  for  any  services,  fees,  oosts, 
charges,  or  disbursements  (b). 

{a)  Attorneys  and  solicitors  are  now  styled  "  Solicitors  of  the  Sapieme  Court.** 
f  Judicature  Act|  1873,  s.  87.)  Section  20  of  the  Act  empowered  soUcitors  to  per- 
xorm  acts  appertaining  to  tlie  office  of  proctor.  This  section  is  now  repealed,  and 
a  more  comprehensive  provision  to  the  some  effect  substituted.  (SoUdtoTB  Act, 
1877,  Bs.  17.  23.) 

{b)  Notwithstanding  this  definition  of  the  word  "  client,"  the  Act  does  not  apply 
to  accounts  between  country  solicitors  and  their  town  agents  {JFard  y,  £yre,  la 
Ch.  D.  130 ;  49  L.  J.  Ch.  657 ;  28  W.  B.  712 ;  43  L.  T.  625). 

Part  I. — Agreements  beticeen  Attorneys  or  Solicitors  and  their  Clients. 
TIjo  romunc-        IV.  An  attorney  or  solicitor  may  make  an  agreement  in  writing  (c) 
attfinii^ys  and  ^^^^  ^^®  client  respecting  the  amount  and  manner  of  payment  for  the 
iMjlifjitorM  may  whole  Or  any  part  of  any  past  or  future  services,  fees,  charges,  or  dis- 
agroomcut       bursoments  in  respect  of  business  done  or  to  be  done  by  such  attorney 
or  solicitor,  whether  as  an  attorney  or  solicitor  or  as  an  advocate  or 
conveyancer,  either  by  a  gross  simi,  or  by  commission  or  per-centage, 
or  by  salary  or  otherwise,  and  either  at  the  same  or  at  a  greater  or  at 
a  less  rate  as  or  than  the  rate  at  which  he  would  otherwise  bo  entitled 
to  be  remunerated,  subject  to  the  provisions  and  conditions  in  this  part 
Amount  pay-    of  this  Act  contained :  Provided  always,  that  when  any  such  agree- 
agre^out       nient  shall  be  made  in  respect  of  business  done  or  to  be  done  in  any 
not  to  be  paid  action  at  law  or  suit  in  equity,  the  amount  payable  under  the  agree- 
1^  taxing^       ment  shall  not  be  received  by  the  attorney  or  solicitor  until  the 
officer.  agreement  has  been  examined  and  allowed  by  a  taxing  officer  of  a 

Court  having  power  to  enforce  the  agreement,  and  if  it  shall  appear  to 
such  taxing  officer  that  the  agreement  is  not  fair  and  reasonable  he 
may  require  the  opinion  of  a  Court  or  a  judge  to  be  taken  thereon  by 
motion  or  petition  {d),  and  such  Court  or  judge  shall  have  power 
either  to  reduce  the  amount  payable  under  the  agreement  or  to  order 
the  agreement  to  be  cancelled  and  the  costs,  fees,  charges,  and  dis- 
bursements in  respect  of  the  business  done  to  be  taxed  in  the  same 
manner  as  if  no  such  agreement  had  been  made. 

Agreement  {e)  An  agreement  under  the  Act  to  take  a  fixed  snm  for  oosts  most  be  in  writing 

must  be  and  tinned  by  both  aolidtor  and  client   {Be  Lewis^   Bx  parte  Munro^   1  Q.  B.  D. 

signed  by  724 ;  45  L.  J.  Q.  B.  816  ;  24  W.  R.  1017 ;  Be  Baven,  30  W.  R.  134  ;  46  L.  T.  742 ; 

both  parties,     and  see  Be  Femandet,  W.  K.  (1878)  67).    An  agreement  to  charge  the  client  nothing 

if  the  action  is  lost,  and  to  take  nothing  for  costs  out  of  any  money  that  may  be 

awarded  to  the  client  in  the  action,  need  not  be  in  writing  (Jenninge  v,  Johnetm^ 

L.  R.  8  C.  P.  426). 

( d)  The  opinion  of  the  Court  cannot  be  required  to  be  taken  before  some  money 

is  payable  under  the  agreement  (Be  Atiomeye  Act,  1870,  1  Ch.  D.  673 ;  44  L.  J.  Ch. 

47 ;  24  W.  R.  38). 

Saving  of  Y.  Such  an  agreement  shall  not  affect  the  amount  of,  or  any  rights 

third^parties     ®^  remedies  for  the  recovery  of,  any  costs  recoverable  from  the  client 

by  any  other  person,  or  payable  to  the  client  by  any  other  person,  and 
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any  such  other  person  may  require  any  costs  payable  or  recoverable  by  33  &  34  Viot. 
him  to  or  from  the  client  to  be  taxed  according  to  the  rules  for  the  time  ^'  ^^' 
being  in  force  for  the  taxation  of  such  costs,  unless  such  person  has 
otherwise  agreed :  Provided  always,  that  the  client  who  has  entered 
into  such  agreement  shall  not  be  entitled  to  recover  from  any  other 
person  under  any  order  for  the  payment  of  any  costs  which  are  the 
subject  of  such  agreement  more  than  the  amount  payable  by  the  client 
to  his  own  attorney  or  solicitor  imder  the  same. 

YI.  Such  an  agreement  shall  be  deemed  to  exclude  any  further  Agreements 
claim  of  the  attorney  or  solicitor  beyond  the  terms  of  the  agreement  in  J^^®*®^^^® 
respect  of  any  services,  fees,  charges,  or  disbursements  in  relation  to  daims. 
the  conduct  and  completion  of  the  business  in  reference  to  which  the 
agreement  is  made,  except  such  services,  fees,  charges,  or  disburse- 
ments, if  any,  as  are  expressly  excepted  by  the  agreement. 

Vll.  A  provision  in  any  such  agreement  that  the  attorney  or  Beservation 
solicitor  shall  not  be  liable  for  negligence,  or  that  he  shall  be  relieved  bil^^w^* 
from  any  responsibility  to  which  he  would  otherwise  be  subject  as  negllgenoe. 
such  attorney  or  solicitor,  shall  be  wholly  void. 

Viil.  No  action  or  suit  shall  be  brought  or  instituted  upon  any  such  Ezamination 
agreement ;  but  every  question  respecting  the  validity  or  efEect  of  any  J^^^^"'®' 
such  agreement  may  be  examined  and  determined,  and  the  agreement  agreements, 
may  be  enforced  or  set  aside,  without  suit  or  action,  on  motion  or  peti- 
tion of  any  person,  or  the  representative  of  any  person,  a  party  to  such 
agreement,  or  being  or  alleged  to  be  liable  to  pay,  or  being  or  claiming 
to  be  entitled  to  be  paid,  the  costs,  fees,  charges,  or  disbursements  in 
respect  of  which  the  agreement  is  made,  by  the  Court  in  which  the 
business,  or  any  part  thereof,  was  done,  or  a  judge  thereof,  or  if  the 
business  was  not  done  in  any  Court,  then  where  the  amount  payable 
under  the  agreement  exceeds  fifty  pounds,  by  any  superior  Court  of 
law  or  equity,  or  a  judge  thereof,  and  where  such  amount  does  not 
exceed  fifty  pounds,  by  the  judge  of  a  County  Court  which  would  have 
jurisdiction  in  an  action  upon  the  agreement  (0). 

(«)  ThiB  section  is  intended  to  prevent  actions  to  reooyer  the  remuneration  agreed 
npon  in  lieu  of  costs  when  the  work  has  been  done,  and  does  not  apply  to  the  case 
of  an  action  for  refusing  to  allow  the  solicitor  to  do  the  work  and  earn  the  remnne- 
ration  {Bsea  ▼.  Willianu,  L.  B.  10  Ex.  200 ;  44  L.  J.  Ex.  116 ;  23  W.  B.  6,  60 ;  32 
L,  T.  462). 

IX.  Upon  any  such  motion  or  petition  as  aforesaid,  if  it  shall  appear  Improper 
to  the  Court  or  judge  that  sucji  agreement  is  in  all  respects  fair  and  agreements 
reasonable  between  the  parties,  the  same  may  be  enforced  by  such  aside. 
Court  or  judge  by  rule  or  order  in  such  manner  and  subject  to  such 
conditions,  if  any,  as  to  the  costs  of  such  motion  or  petition  as  such  Court 
or  judge  may  think  fit ;  but  if  the  terms  of  such  agreement  shaU  not 
be  deemed  by  the  Court  or  judge  to  be  fair  and  reasonable,  the  same 
may  be  declared  void,  and  tiie  Court  or  judge  shall  thereupon  have 
power  to  order  such  agreement  to  be  given  up  to  be  cancelled,  and 
may  direct  the  costs,  fees,  charges,  and  disbursements  incurred  or 
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chargeable  in  respect  of  the  matters  included  therein  to  be  taxed  in 
the  same  manner  and  according  to  the  same  rules  as  if  such  agreement 
had  not  been  made ;  and  the  Court  or  judge  may  also  make  such  order 
as  to  the  costs  of  and  relating  to  such  motion  or  petition^  and  the  pro- 
ceedings thereon,  as  to  the  said  Court  or  judge  may  seem  fit. 

X.  When  the  amount  agreed  for  under  any  such  agreement  lias 
been  paid  by  or  on  behalf  of  the  client,  or  by  any  person  chargea'ble 
with  or  entitled  to  pay  the  same,  any  Court  or  judge  having  jurisdic- 
tion to  examine  and  enforce  such  an  agreement  may,  upon  application  Ly 
the  person  who  has  paid  such  amount,  within  twelve  months  after  the 
payment  thereof,  if  it  appears  to  such  Court  or  judge  that  the  special 
circumstances  of  the  case  require  the  agreement  to  bo  re-opened,  re- 
open the  same,  and  order  the  costs,  fees,  charges,  and  disbursemeiita 
to  be  taxed,  and  the  whole  or  any  portion  of  the  amount  received  by 
the  attorney  or  solicitor  to  be  repaid  by  him,  on  such  terms  and  condi- 
tions as  to  the  Court  or  judge  may  seem  just. 

"Where  any  such  agreement  is  made  by  the  client  in  the  capacity  of 
guardian,  or  of  trustee  under  a  deed  or  will,  or  of  committee  of  any 
person  or  persons  whose  estate  or  property  will  be  chargeable  with 
the  amount  payable  under  such  agreement,  or  with  any  part  of  sucli 
amount,  the  agreement  shall  before  payment  bo  laid  before  tho  taxing 
officer  of  a  Court  having  jurisdiction  to  enforce  the  agreement,  and 
such  officer  shall  examino  the  same,   and  may  disallow  any  part 
thereof,  or  may  require  tho  direction  of  the  Court  or  a  judge  to  be 
taken  thereon  by  motion  or  petition ;  and  if  in  any  such  case  the  client 
pay  the  whole  or  any  part  of  the  amount  payable  under  the  agree- 
ment, without  the  previous  allowance  of  such  officer  or  Court  or  judge 
as  aforesaid,  he  shall  be  liable  at  any  time  to  accoimt  to  the  person 
whoso  estate  or  propeiiy  is  charged  with  the  amount  paid,  or  wi& 
any  part  thereof  for  the  amount  so  charged ;  and  if  in  any  such  case 
the  attorney  or  solicitor  accept  payment  without  such  allowance,  any 
Court  which  would  have  had  jurisdiction  to  enforce  the  agreement  may, 
if  it  think  fit,  order  him  to  refund  the  amount  so  received  by  liim 
under  the  agreement. 

XI.  Nothing  in  this  Act  contained  shall  bo  construed  to  give  validity 
to  any  purchase  by  an  attorney  or  solicitor  of  the  interest,  or  any  part 
of  the  interest,  of  his  client  in  any  suit,  action,  or  other  contentious 
proceeding  to  be  brought  or  maintained,  or  to  give  validity  to  any 
agreement  by  which  an  attorney  or  solicitor  retained  or  employed  to 
prosecute  any  suit  or  action,  stipulates  for  payment  only  in  the  event 
of  success  in  such  suit,  action,  or  proceeding  (/). 

(/)  It  Bocms  that  an  agreement  giving  tbo  solicitor  in  case  of  saooess  what  is 
equiyalent  to  one-tenth  of  the  property  recovered,  is  void  for  champerty  {per 
Jessel,  M.  R. ;  Jle  AttomeyB  Act,  1870,  1  Ch.  D.  673  ;  44  L.  J.  Ch.  47  ;  24  W.  R. 
38).  Bat  an  agreement  to  charge  the  client  nothing  if  he  lost  the  action,  and  to 
take  nothing  for  costs  out  of  any  money  recovered  in  the  action,  is  good  {Jftiningt  y. 
Johmon^  L.R.  8  C.  P.  425). 

Xn.  Nothing  in  this  Act   contained  shall   give  validity  to   any 
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dispoeition,    contract,   settlement,  conveyance,   delivery,  dealing,  or  88  &  84  Vict, 
transfer,  which  may  be  void  or  invalid  against  a  trustee  or  creditor        ^'  ^^' 
in  bankruptcy,  arrangement,  or  composition,  under  the  provisions  of  oontraota,  &o. 
the  laws  relating  to  bankruptcy.  vddhilSmk^ 

Xm.  Where  an  attorney  or  solicitor  has  made  an  agreement  with  ruptoy. 
his  client  is  pursuance  of  the  provisions  of  this  Act,  and  anything  Proyiflioii  in 
has  been  done  by  such  attorney  or  solicitor  under  the  agreement,  and  ^^"^pj^ty 
before  the  agreement  has  been  completely  performed  by  him,  such  of  the 
attorney  or  solicitor  dies  or  becomes  incapable  to  act,  an  application  *^**^™®y' 
may  be  made  to  any  Court  which  would  have  jurisdiction  to  examine 
and  enforce  the  agreement  by  any  party  thereto,  or  by  the  repre- 
sentativeB  of  any  such  party,  and  such  Court  shall  thereupon  have  the 
same  power  to  enforce  or  set  aside  such  agreement,  so  far  as  the  same 
may  have  been  acted  upon,  as  if  such  death  or  incapacity  had  not 
happened;  and  such  Court,  if  it  shall  deem  the  agreement  to  be  in  all 
respects  fair  and  reasonable,  may  order  the  amount  due  in  respect  of 
the  past  performance  of  the  agreement  to  be  ascertained  by  taxation, 
and  the  taxing  officer  in  ascertaining  such  amount  shall  have  regard 
so  far  as  may  be  to  the  terms  of  the  agreement,  and  payment  of  the 
amount  found  to  be  due  may  be  enforced  in  the  same  manner  as  if 
the  agreement  had  been  completely  performed  by  the  attorney  or 
solicitor. 

Xiy.  If,  after  any  such  agreement  as  aforesaid  shall  have  been  Aa  to  ohange 
made,  the  client  shall  change  his  attorney  or  solicitor  before  the  con-  ^j^^Sw- 
closion  of  the  business  to  which  such  agreement  shall  relate  (which  meat, 
he  shall  be  at  liberty  to  do  notwithstanding  such  agreement),  the 
attorney  or  solicitor,  party  to  such  agreement,  shall  be  deemed  to 
have  become  incapable  to  act  under  the  same  within  the  meaning  of 
section  thirteen  of  this  Act;  and  upon  any  order  being  made  for 
taxation  of  the  amount  due  to  such  attorney  or  solicitor  in  respect  of 
the  past  performance  of  such  agreement,  the  Court  shall  direct  the 
taxing  master  to  have  regard  to  the  circumstance  under  which  such 
change  of  attorney  or  solicitor  has  taken  place ;  and,  upon  such  taxa* 
tion,  the  attorney  or  solicitor  shall  not  be  deemed  entitled  to  the  full 
amount  of  the  remuneration  agreed  to  be  paid  to  him  tmless  it  shall 
appear  that  there  has  been  no  default,  negligence,  improper  delay,  or 
other  conduct  on  his  part  affording  reasonable  ground  to  the  client  for 
such  change  of  attorney  or  solicitor. 

XY.  Except  as  in  this  part  of  this  Act  provided,  the  bill  of  an  Agreements 
attorney  or  solicitor  for  the  amount  duo  under  an  agreement  made  in  ^^pt  from 
pursuance  of  the  provisions  of  this  Act  shall  not  be  subject  to  any  taxation, 
taxation,  nor  to  the  provisions  of  the  Act  of  the  sixth  and  seventh 
Victoria,  chapter  seventy-three  (^),  and  the  Acts  amending  the  same 
respecting  the  signing  and  delivery  of  the  bill   of  an  attorney  or 
solicitor. 

(^)  As  to  tlus  Act,  see  anU,  p.  1,  ei  teq* 
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Pabt  n. — General  Provisions. 

XVI.  An  attorney  or  solicitor  may  take  security  from  his  client  for 
his  future  fees,  cliarges,  and  disbursements,  to  be  ascertained  by 
taxation  or  otherwise. 

XVII.  Subject  to  any  general  rules  or  orders  hereafter  to  be  made 
upon  every  taxation  of  costs,  fees,  charges,  or  disbursements,  the 
taxing  officer  may  allow  interest  at  such  rate  and  from  such  time  as  he 
thinks  just  on  moneys  disbursed  by  the  attorney  or  solicitor  for  liia 
client,  and  on  moneys  of  the  client  in  the  hands  of  the  attorney  or 
solicitor,  and  improperly  retained  by  him. 

XVm.  Upon  any  taxation  of  costs,  the  taxing  officer  may,  in 
determining  the  remuneration,  if  any,  to  be  allowed  to  the  attorney 
or  solicitor  for  his  services,  have  regard,  subject  to  any  general  rules 
or  orders  hereafter  to  be  made,  to  the  skill,  labour,  and  responsibility 
involved. 

XIX.  Whenever  any  decree  or  order  shall  have  been  made  for  pay- 
ment of  costs  in  any  suit,  and  such  suit  shall  afterwards  become  abated, 
it  shall  be  lawful  for  any  person  interested  under  such  decree  or  order 
to  revive  such  suit,  and  thereupon  to  prosecute  and  enforce  such  decree 
or  order,  and  so  on  from  time  to  time  as  often  as  any  such  abatement 
shall  happen  (A). 

(A)  The  section  is  not  retrospective  {Doggett  v.  Eastern  dmntUs  J?y.,  6  Gh.  474  ; 
19  W.  R.  497). 

Solicitors  to  whom  costs  have  been  ordered  to  be  paid  are  not  "persons  interested'* 
within  this  section  {Hunter  v.  Wortley,  W.  N.  (1873),  4).  The  legal  personal  repre- 
sentative of  a  deceased  person  is  entitled  to  an  order ;  see  Hawkt  y.  Hawks,  1  P.  D. 
137 ;  46  L.  J.  P.  D.  &  A.  41 ;  24  W.  R.  489  ;  34  L.  T.  669. 


7  &  8  Vict.  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

c.  18.  ' 
7  &  8  VICT.  Cap.  18. 

An  Act  for  consolidating  in  one  Act  certain  Provisions  umally  in- 
serted  in  Acts  authonzing  the  taking  of  Lands  for  Undertakings 
of  a  Public  Nature.  [8th  May,  1845.] 

SS.  I.— IV. ;  LXrX.— LXXXVII. 

Act  to  apply  Wheeeas  it  is  expedient  to  comprise  in  one  general  Act  sundry 
t^H^  ^^^^^'  provisions  usually  introduced  into  Acts  of  Parliament  relative  to  the 
thorized  by  acquisition  of  lands  required  for  undertakings  or  works  of  a  public 
Acts  hereafter  mature,  and  to  the  compensation  to  be  made  for  the  same,  and  that  as 

to  be  nassed 

well  for  the  purpose  of  avoiding  the  necessity  of  repeating  such  pro- 
visions in  each  of  the  several  Acts  relating  to  such  undertakings  as  for 
ensTiring  greater  uniformity  in  the  provisions  themselves ;  be  it  enacted, 
&c.,  that  this  Act  shall  apply  to  every  undertaking  authorized  by  any 
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Act  which  shall  hereafter  be  passed,  and  which  shall  authorize  the  7  &  8  Viot. 
purchase  or  taking  of  lands  for  such  undertaking,  and  this  Act  shall  o-l8,  ba.  1—4. 
be  incorporated  with  such  Act ;  and  all  the  clauses  and  provisions  of 
this  Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by 
any  such  Act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far 
as  the  same  shall  be  applicable  to  such  undertaking,  and  shall,  as  well 
as  the  clauses  and  provisions  of  every  other  Act  which  shall  be  incor- 
porated with  such  Act,  form  part  of  such  Act,  and  be  construed  together 
therewith  as  forming  one  Act. 

With  respect  to  the  construction  of  this  Act  and  of  Acts  to  be  incor-  Interpreta- 
porated  therewith,  be  it  enacted  as  follows  :  ^^  "^  *^ 

n.  The  expression  "  the  special  Act,"  used  in  this  Act,  shall  be  « gpedal 
construed  to  mean  any  Act  which  shall  be  hereafter  passed  which  shall  Act : " 
authorize  the  taking  of  lands  for  the  undertaking  to  which  the  same 
relates,  and  with  which  this  Act  shall  be  so  incorporated  as  aforesaid ; 
and  the  word  "prescribed,"  used  in  this  Act  in  reference  to  any  matter  **pre8cribed:" 
herein  stated,  shall  be  construed  to  refer  to  such  matter  as  the  same 
ahaU  be  prescribed  or  provided  for  in  the  special  Act,  and  the  sentence 
in  which  such  word  shall  occur  shall  be  construed  as  if,  instead  of  the 
word  "  prescribed,"  the  expression  "  prescribed  for  that  purpose  in  the 
special  Act "  had  been  used ;  and  the  expression  <'  the  works  "  or  "the  "the  works:*' 
undertaking"  shall  mean  the  works  or  undertaking,  of  whatever 
nature,  which  shall  by  the  special  Act  be  authorized  to  be  executed ; 
^nd  the  expression  "the  promoters  of  the  im.dertaking "  shall  mean  "promoters 
the  parties,  whether  company,  undertakers,  conunissioners,  trustees,  Jfj^l »  ®'' 
corporations,  or  private  persons,  by  the  special  Act  empowered  to 
execute  such  works  or  undertaking. 

m.  The  following  words  and  expressions,  both  in  this  and  the  Interj^reta- 
special  Act,  shall  have  the  several  meanings  hereby  assigned  to  them,  *^^?th^ 
unless  there  be  something  either  in  the  subject  or  context  repugnant  special  Act: 
to  such  construction ;  (that  is  to  say). 

Words  importing  the  singular  number  only  shall  include  the  plural  Kumber : 
number,  and  words  importing  the  plural  nimiber  only  shall  in- 
clude the  singular  number : 

Words  importing  the  masculine  gender  only  shall  include  females  :    Gender: 

The  word  "lands"  shall  extend  to  messuages,  lands,  tenements,  "Lands:" 
and  hereditaments  (a)  of  any  tenure : 

The  word  "  lease  "  shall  include  an  agreement  for  a  lease  :  «  Lease : " 

The  word  "  month  "  shall  mean  calendar  month :  <*  Month : " 

The  expression  "  superior  Courts"  shall  mean  her  Majesty's  superior  «  Superior 
Courts  of  Eecord  at  Westminster  or  Dublin,  as  the  case  may  Courts:'' 
require : 

The  word  "  oath  "  shall  include  affirmation  in  the  case  of  Quakers,  "  Oath :  " 
or  other  declaration  lawfully  substituted  for  an  oath  in  the  case  of 
any  other  persons  exempted  by  law  from  the  necessity  of  taking 
an  oath: 

The  word  "county"  shall  include  any  riding  or  other  like  division  "County:  " 
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of  a  county,  and  shall  also  indudo  county  of  a  city  or  county  of  a 
town: 

Tho  word  "sheriff"  shall  include  under-sheriff,  or  other  legally 
competent  doj^uty ;  and  where  any  matter  in  relation  to  any  lands 
is  required  to  be  done  by  any  sheriff  or  by  any  clerk  of  the  peace, 
the  expression  **thc  sheriff,"  or  the  expression  "the  clerk  of  the 
peace,"  shall  in  such  case  be  construed  to  mean  the  sheriff  or  the 
clerk  of  tho  peace  of  the  county,  city,  borough,  liberty,  cinque 
port,  or  place  where  such  lands  shall  bo  situate  ;  and  if  the  lands 
in  question,  being  tho  property  of  one  and  the  same  party,  bo 
situate  not  whoUy  in  one  county,  city,  borough,  liberty,  cinque 
X)ort,  or  place,  the  same  expression  shall  be  construed  to  mean  the 
sheriff  or  clerk  of  the  peace  of  any  county,  city,  borough,  liberty, 
cinque  port,  or  place,  where  any  part  of  such  lands  shall  be 
situate : 

The  word  "  justices  "  shall  mean  justices  of  the  peace  acting  for  the 
county,  city,  liberty,  cinque  port,  or  place  where  the  matter  re- 
quiring the  cognizance  of  any  such  justice  shall  arise,  and  who 
shall  not  be  interested  in  the  matter;  and  where  such  matter 
shall  arise  in  respect  of  lands  being  the  property  of  one  and  the 
same  party,  situate  not  only  in  any  one  county,  city,  borough, 
liberty,  cinque  port,  or  place,  the  same  shall  mean  a  justice  acting 
for  the  county,  city,  borough,  liberty,  cinque  port,  or  place  where 
any  part  of  such  lands  shall  be  situate,  and  who  shall  not  bo 
interested  in  such  matter ;  and  where  any  matter  shall  be  autho> 
rised  or  required  to  be  done  by  two  justices,  the  expression  "  two 
justices  "  shall  be  understood  to  mean  two  justices  assembled  and 
acting  together : 

Where  imder  the  provisions  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  any  notice  shall  be  required  to  be  given 
to  the  owner  of  any  lands,  or  where  any  act  shall  be  authorised  or 
required  to  be  done  with  the  consent  of  any  such  owner,  the  word 
"  owner  "  (b)  shall  be  understood  to  mean  any  person  or  corpora- 
tion who,  under  the  provisions  of  this  or  the  special  Act,  would  be 
enabled  to  sell  and  convey  lands  to  the  promoters  of  the  under- 
taking: 

The  expression  "  the  Bank"  shall  mean  the  Bank  of  England  where 
the  same  shall  relate  to  monies  to  be  paid  or  deposited  in  respect 
of  lands  situate  in  England,  and  shall  mean  the  Bank  of  Ireland 
where  the  same  shall  relate  to  monies  to  be  paid  or  deposited  in 
respect  of  lands  situate  in  Ireland. 

(a)  The  power  to  purchase  lands  was  held  to  include  power  to  purchase  a  rent 
charge  (Be  Brewer,  1  Oh.  D.  409). 

(b)  As  to  the  meaning  of  the  word  "owner  "  in  tho  Act,  see  pott^  note  (dr)  to  s.  76, 
p.  35. 

ly.  And  be  it  enacted,  that  in  citiag  this  Act  in  other  Acts  of  Par- 
liament, and  in  legal  instruments,  it  shall  be  sufficient  to  use  the 
expression  ''The  Lands  Clauses  Consolidation  Act,  1845." 
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7&SVict, 

Apflicaho^t  of  CoitPErsAnoy.  e,  is,  s.  6^-57. 

And  with  respect  to  the  purchafie-money  or  corsjO!i=adon  coming  to  p^^^^^^^I 
parties  having  limited  interests,  or  prevented  froLi  trc^tli^jj,  or  not  money  jiar- 
making  title,  b©  it  enacted  as  follows :  toIcimH^^^^^** 

TiXIX.  If  the  purchase-money  or  compensation  wliich.  shr.ll  bo  pr.y-  alility 
able  in  respect  of  any  lands  or  any  interest  therein,  purchased  or  taken  J^^?tf'^l^ 
by  the  promoters  of  the  nndertaking  from  any  cor^<iration,  tenant  for  dcj- '^-u^  in 
life  or  in  tail,  married  woman  seised  in  her  own  right  or  entitled  to  ^*^  Bank. 
dower,  gmirdian,  committee  of  Innatic  or  idiot,  tmstoe,  executor  or 
administrator,  or  person  having  a  partial  or  qnali£ed  interest  only  in 
such  lands,  and  not  entitled  to  sell  or  convey  the  same  except  under 
the  provisions  of  this  or  the  special  Act,  or  the  compensation  to  be  paid 
for  any  permanent  damage  to  any  snch  lands,  amount  to  or  exceed  tho 
Bmn  of  two  hondred  pounds,  the  same  shall  be  paid  into  the  bank  (c), 
in  the  name  and  with  the  privity  of  the  Accountant-Goneral  of  the 
Court  of  Chanceiy  in  England,  if  the  same  relate  to  lands  in  England 
or  Wales,  or  the  Accountant-Oeneral  of  the  Court  of  Exchequer  in 
Ireland  if  the  same  relate  to  lands  in  Lreland,  to  be  placed  to  the 
account  there  of  such  Accoimtant-General  ex  parte  the  promoters  of  the 
undertaking  (describing  them  by  their  proper  name),  in  the  matter  of 
the  special  Act  (citing  it),  pursuant  to  the  method  prescribed  by  any 
Act  for  the  time  beiog  in  force  for.  regulating  monies  jysLid  into  the  said 
Courts ;  and  such  monies  shall  remain  so  deposited  until  the  same  be 
applied  to  some  one  or  more  of  the  following  purposes  ^that  is  to  say). 

In  the  purchase  or  redemption  of  the  land  tax  (d),  or  the  discharge  Appllcatiaii 
of   any  debt   or   incumbrance  affecting  the  land  in  respect  of  Sj™^^ 
which  such  money  shall  have  been  paid,  or  affecting  other  lands 
settled  therewith  to  the  same  or  the  like  uses,  trusts,  or  pur- 
poses {e) ;  or 
In  the  purchase  of  other  lands,  to  be  conveyed,  limited,  and  settled 
upon  tho  like  uses,  trusts,  and  purposes,  and  in  the  same  manner, 
as  the  lands  in  respect  of  which  such  money  shall  have  been  paid 
stood  settled  {/) ;  or 
If  such  money  shall  be  paid  in  respect  of  any  buildings  taken  under 
the  authority  of  this  or  the  special  Act,  or  injured  by  the  proximity 
of  the  works,  in  removing  or  replacing  such  buildings,  or  sub- 
stituting others  in  their  stead,  in  such  manner  as  tho  Court  of 
Chancery  shall  direct  (y) ;  or 
In  payment  to  any  person  becoming  absolutely  entitled  to  such 
money  (A). 

By  the  Settled  Land  Act,  1882,  s.  32,  it  is  provided  that  irheie,  under  any  Act 
inoorporating  or  applying,  wholly  or  in  i>art,  the  Lands  CLinses  Consolidation  Acts, 
ISid,  1860,  and  1869,  money  is  at  the  oommenoement  of  that  Act  in  Coart,  or  is 
aftesHPrards  paid  into  Court,  and  is  liable  to  be  laid  oat  in  the  purchase  of  land  to  be 
made  sabiect  to  a  settlement,  then,  in  addition  to  any  mode  of  «lftftlmg  therewith 
sntborizea  by  the  Act  under  which  the  money  is  in  Court,  that  money  may  be  in- 
vested or  applied  as  capital  money  arising  under  the  Settled  I^nd  Act,  on  the  like 
terms,  if  any,  respecting  costs  and  other  things  as  nearly  as  circumstances  admit, 
and  (notwithstanding  anything  in  the  Settled  Land  Act)  acoozding  to  the  same 
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procedure,  as  if  the  modes  of  inyestment  or  application  anthorized  by  the  Settled 
Land  Act  were  authorized  by  the  Act  under  which  the  money  is  in  Court.  This 
flection  and  sect.  69  of  the  Lands  Clauses  Act  are  to  be  read  together  (E$  Byr&n,  23 
Ch.  D.  171 ;  and  see  Jie  Lytton,  W.  N.  (18S4),  193).  As  to  investment  under  this 
provision,  see  the  Settled  Land  Act,  1882,  s.  21,  infra, 

(c)  It  is  provided  by  the  Supreme  Court  Funds  Rules,  1884,  r.  39,  tn/ra,  that 
money  paid  into  Court  pursuant  to  sect.  69,  **  in  respect  of  lands  in  England  or 
Wales,  shall  be  placed  in  the  books  at  the  Pay  Office  to  the  credit  of  Ex  parte  tiie 
promoters  of  the  undertaking,  in  the  matter  of  the  Special  Act  (citing  it),  and  some 
words  shall  be  added  in  each  case  briefly  expressive  of  the  nature  oi  the  disability 
to  sell  and  convey,  by  reason  of  which  the  money  shall  be  so  paid  in,  which  par- 
ticulars shall  be  stated  in  the  request  for  the  direction  to  receive  the  money." 

The  duties  of  the  Accountant- General  of  the  Court  of  Chancery  are  now  per- 
formed by  the  Paymaster- (xeneral ;  see  the  Chancery  Funds  Act,  1872,  35  &  36 
Vict.  c.  44,  infra. 

Payment  into  Court  under  this  section  may  be  dispensed  with  by  the  Court  where 
the  money  is  immediately  required  to  be  paid  to  another  account,  ^.  ^.  to  a  lunations 
account  [Re  Milnes,  1  Ch.  D.  28) ;  and  see  Re  Buckingham^  2  Ch.  D.  690. 

Wliere  the  company,  instead  of  paying  the  purchase -money  into  Court,  paid  it 
to  the  vendors,  the  latter  were,  on  motion,  ordered  to  pay  it  into  Court  tor  the 
purpose  of  interim  protection  (London  andN,  W,  Railway  v.  Corporation  of  Lanetuter^ 
15  Beav.  22  ;  and  see  Re  London^  Brighton,  and  South  Coast  Railway,  4  W.  R.  315). 

The  company  is  not  entitled  to  pay  the  money  into  Court  when  there  are  execu- 
tors to  whom  it  is  payable  {Is^ewton  v.  Metropolitan  Railway,  8  Jur.  K.  S.  738). 

Payment  into  Court  under  this  section  of  the  purchase-money  of  land  belonging 
to  an  infant  does  not  make  the  infant  a  ward  of  Court  {Bx  parte  Brewer ^  2  Dr.  &  S. 
652). 

Money  paid  into  Court  under  section  69  remains  impressed  with  the  character  of 
realty  {Kelland  v.  Fulford,  6  Ch.  D.  491 ;  Re  Harrop,  3  Drew.  726 ;  Re  Bagol,  10 
W.  R.  607  ;  Re  Taylor,  9  Hare,  696) ;  seeus  where  the  land  is  taken  from  vendors 
competent  to  convey  under  section  76  ;  see  note  (a)  to  section  78,  post,  p.  36  ;  and  Jia 
Stewart,  1  Sm.  &  G.  32 ;  Re  Horner,  6  De  Q.  &  Sm.  483  ;  Midland  Railway  Company  ▼. 
Oswin,  1  Coll.  74  ;  Dixie  v.  Wright,  32  Beav.  662,  where  accumulations  of  dividends 
on  a  fund  paid  in  under  this  section  were  held  to  pass  tmder  a  will  as  personalty  ; 
Re  Skegg,  13  W.  R.  667  ;  Bx parte  Hardy,  30  Beav.  206.  But  see  Re  Manehetter  and 
Southport  Railway  Company,  19  Beav.  366. 

As  soon  as  the  money  is  paid  into  the  Bank,  interest  ceases  to  be  payable  by  the 
company  [Lewie  v.  South  Wake  Railway  Company,  10  Hare,  113),  unless  tnere  is  a  special 
agreement.  In  Ex  parte  Earl  of  Hardwieke,  1  De  G-.  M.  &  Q-.  297,  where  the  com- 
pany were  ordered  to  pay  interest  under  a  special  agreement,  it  was  by  oonsent 
agreed  that  no  objection  should  be  taken  for  want  of  jurisdiction,  but  that  the 
question  should  be  decided  as  if  a  bill  had  been  filed.  See  Re  BUfers,  I  Jur.  N.  S. 
995  ;  Chambers  v.  W7iitef  14  Jur.  1129  ;  Re  Marylebone  Improvement  Act,  19  W.  B. 
1058. 

(d)  A  tenant  for  life,  who  has  redeemed  the  land-tax,  wiU  be  allowed  to  reimburse 
himself  out  of  the  purchase-monies  paid  into  Court  {Ex  parte  Nor thwiek,  1 Y.  &  Coll. 
Ex.  166) ;  and  see  Re  London,  Brighton  ^  South  Coast  Railway,  18  Beav.  608. 

(e)  The  following  applications  of  purchase-money  have  been  held  to  be  within 
this  provision : — (But  see  now  Settled  Land  Act,  1882,  s.  32.)  Paying  off  bonds  or 
mortgages  given  by  a  corporation  for  repajrment  of  money  borrowed  for  sanitary 
purposes  {Re  Berby  Municipal  Estates,  3  Ch.  D.  289 ;  and  see  Ex  parte  Corporation  of 
Cambridge,  6  Ha.  29  ;  6  Rly.  Ca.  204) ;  buying  up  leases  {Ex  parte  Corporation  of 
Sheffield,  21  Beav.  162 ;  26  L.  J.  Ch.  687  ;  Ex  parte  Corporation  of  London,  6  Eq.  418; 
37  L.  J.  Ch.  371 ;  Re  Marquis  Townshend*s  Estates,  W.  N.  (1882),  7) ;  redeeming 
a  quit  rent  {Ex  parte  Studdert,  6  Ir.  Ch.  Rep.  63 ;  Ex  parte  Lord  Leeonjleld,  Ir.  R. 
8  Eq.  669) ;  discharging  expenses  incurred  under  statutoiy  powers  and  expressly 
charged  on  the  land  {Ex  parte  Queen^s  College,  14  Beav.  169,  n. ;  Ex  parte  Loekwood, 
14  Beav.  168  ;  Re  DavisU  Estate,  3  De  G.  &  J.  144  ;  27  L.  J.  Ch.  712).  But  a  loan 
from  the  Governors  of  Queen  Anne's  Bounty  {Ex  parte  Rector  ofGrimoldby,  2  Ch.  D. 
225),  or  a  rent-charge  charged  on  glebe  lands  in  favour  of  a  Land  Improvement 
Company  {Ex  parte  Rector  of  Kirksmeaton,  20  Ch.  D.  203),  or  advances  obtained  by 
a  tenant  for  life  under  a  Drainage  Act  {Ex  parte  Studdert,  6  Ir.  Ch.  63),  will  not  be 
discharged  out  of  the  fund. 

The  word  *'  settled  "  in  this  dause  simply  means  <'  standing  limited ''  {KeUand  v. 
Fulford,  6  Ch.  D.  491). 

{f)  Under  this  provision  money  paid  in  respect  of  freeholds  {Re  Cann,  16  Jur.  3) 
or  leaseholds  {Re  Liverpool  Docks,  1  Sim.  K.  S.  202)  mav  be  laid  out  in  the  purchase 
of  copyholds ;  and  money  paid  in  respect  of  leaseholds  may  be  laid  out  In  the 
purchase  of  freeholds  {Re  Parker,  13  Eq.  496).  But  purchase-money  of  freeholds 
and  copyholds  will  not  be  laid  out  in  the  purchase  of  leaseholds  {Re  Lancashire  and 
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Yorkahirg  J?y.,  2  W.  R.  667 ;  8.  C.  n&tn.  Rs  Macaulay,  23  L.  J.  Ch.  815) ;  Boe  how-      7  &  8  Vict. 
ever  Re  Rehoboth  Chapel^  19  Eq.  180 ;  Ex  parU  Trinity  Coll.  Cambridge,  18  L.  T.  849.  c.  18,  B.  69-87. 

EnfranduBement  of  copyholds  is  a  purchase  of  laud  within  the  Act  {Dixon  y. 

Jackson^  25  L.  J.  Ch.  588 ;  Re  Chethunt  College,  1  Jar.  N.  S.  995) ;  and  bo  is  an 
invefltment  in  gronnd  renta  {Re  Mason,  W.  N.  (1872),  77) ;  nor  need  the  land  dut- 
chased  he  within  the  juriadiction  of  the  Court  {Re  Taylor,  40  L.  J.  Ch.  454,  wnere 
it  was  in  the  Isle  of  Man). 

But  the  money  cannot  be  invested  in  the  purchase  of  an  equity  of  redemption  what  is  not. 
(Er  parU  Craven,  17  L.  J.  Ch.  215  ;  Hx  parte  rortadown,  Ir.  R.  10  Eq.  3G8^ 

The  money  in  Court  may  be  invested  in  the  purchase  of  land,  altliouph  tlie  Where 
applicants  are  absolutely  entitled  (i?<?/ow«,  39  L.  J.  Ch.  190;  18W.  R.  312;  W.N.  applicants 
(1870),  7  ;  Re  Parker,  13  Eq.  495).  absolutely 

The  money  in  Court  may  be  expended  in  erecting  new  buildings  on  other  parts  of  entitled. 
the  settled  land,  whether  in  addition  to  those  existing  b<'fore  or  in  substitution  for  Money  may 
such  as  have  become  ruinous,  provided  that  (1)  it  is  beneficial  to  the  estate,  and  (2)  he  exj>e!ul«'d 
tlie  remaindermen  do  not  object ;  but  it  cannot  be  applied  in  ordinary  repairs  and  Iq  building. 
improvements  (Re  Leigh,  6  Ch.  887;  Brake  v.   Trej'usis,  10  Ch.  304;  Re  ISpecr,  3 
Ch.  D.  262 ;  Ex  parte  Rector  of  HolytreU'eum-Kcedingworth,  27  W.  R.  707 ;  Re  Aldrcd, 
21  Ch.  D.  228 :  Ex  parte  Shaw,  4  Y.  &  C.  506 ;  Re  Dummer,  2  De  G.  J.  &  S.  515 ; 
Re  Wight,  6  W.  R.  718) ;  and  see  also  Re  London  and  North-  Western  Ry,  Act,  1  Ch. 
596 ;  Re  Incumbent  of  Whitfield,  IJ.  &  H.  610;  Ex  parte  Melward,  27  Boa  v.  571  ; 
£e  Johntm,  8  Eq.  348  ;  Re  Clitheroe's  Trusts,  17  W.  R.  345  ;  Rf  Riidyerd,  2  Giff.  394. 

So  money  representing  glebe  land  may  be  expended  in  buildiug  or  improving  a  Furchase- 
rectory-house,  or  in  erecting  farm  buildings  {Re  Incumbent  of  Whitfield;  Ex  parte  money  of 
Beetor  of  Claypole,  16  Eq.  674 ;  Ex  parte  Rector  of  Shipion-under-  Wychwood,  19  W.  R.  glebe  land. 
649).    La  Re  LymingUm  Chapel,  W.  N.  (1877),  226,  part  of  the  fund  in  Court  was  laid 
out  in  the  purchase  of  land  and  buildings,  and  the  remainder  applied  in  converting 
the  buildings  into  a  dwelling-house  for  the  minister  or  chapel  keeper.    As  to  build- 
ings generally,  see  now  the  Settled  Land  Act,  ss.  21,  25  and  32,  infra. 

The  money  may  be  applied  in  making  improvements  which  are  a  permanent  Improve- 
addition  to  the  estate  {Re  Leslie,  2  Ch.  D.  185  (drainage) ;  Re  Croker,  W.  N.  (1877)  ments. 
38  (water  supply)  ;  and  see  Re  Vicar  of  Queen  Camel,  11  W.  R.  503  ;  Re  Rucking ham- 
thire  Ry.,  14  Jur.  1065) ;  but  not  it  would  seem  in  making  roads  {Re  Belfast  Water 
Commissioners,  Ir.  R.  5  Eq.  63  ;  Re  Venour^s  Settled  Estates,  2  Ch.  D.  522) ;  see  now, 
however,  the  Settled  Land  Act,  ss.  21,  25,  and  32,  infra. 

Where  the  money  is  to  be  laid  out  in  building,  it  will  not  in  general  be  paid  out 
of  Court  till  the  buildings  are  finished  {Re  Bummer,  2  De  G.  J.  &  S.  515  ;  11  Jur. 
N.  S.  615  ;  Ex  parte  Rector  of  Shipton-under-  Wychwood,  19  W.  R.  549). 

It  seems  doubtful  whether  the  Court  will  apply  the  fund  in  recouping  a  limited  Recouping 
owner  money  which  he  has  expended  without  its  previous  sanction  on  other  parts  of  limited 
the  estate  ;    see  WilUama  v.  Aylesbury  and  Buckingham  Ry.,  9  Ch.  684  ;  Re  Leigh,  6  owner. 
Ch.  887 ;  Ex  parte  Rector  of  Marling  ton,  W.  N.  (1875)  40  ;  23  W.  R.  484  ;  Re  Stock, 
42  L.  T.  46  ;  W.  N.  (1880),  11  (where,  however,  the  money  was  spent  before  the  land 
had  been  taken).    But,  nevertheless,  this  has  been  done  in  some  cases ;  see  Ex  parte 
Sector  of  GamsUm,  1  Ch.  D.  477  ;  Ex  parte  Rector  of  MolyweU'Cum-Xeedingworth,  27 
W.  R.  707 ;  Re  Partington,  1 1  W.  R.  160 ;  1  N.  R.  177 ;  Re  Aldred,  21  Ch.  D.  228  ; 
Me  Davis,  3  De  G.  &  J.  144 ;  4  Jur.  N.  S.  1029. 

For  the  application  of  compensation  money  in  the  case  of  common  lands,  see  Coomion 
AmA  v.  Coombs,  6  Eq.  51 ;  Fox  v.  Amhurst,  20  Eq.  403 ;  Austin  v.  Amhurst,  7  Ch.  lands. 
D.  689 ;  and  as  to  lands  in  which  freemen  have  an  interest,  see  Ex  parte  Mayor  of 
Lincoln,  21  L.  J.  Ch.  621. 

In  a  proper  case  the  Court  will  sanction  the  investment  of  the  money  paid  in,  Re-inyest- 
together  with  other  trust-monies,  in  the  purchase  of  estates  of  greater  value  {Ex  ment  in 
parU  Newton,  4  Y.  &  C.  Ex.  618).  lands  of 

On  application  for  re-inveetment  in  land,  the  Court  approves  of  the  investment  greater  value, 
either  immediately  or  after  inquiry,  and  then  directs  an  inquiry  whether  a  good  title  Reference  to 
can  be  made;  see  Daniell,  p.  1039  et  seq.    But  the  Court  may  dispense  with  the  conveyancinir 
investigation  of  the  title  {Re  BlomefUld,  25  W.  R.  37  ;  W.  N.  (1876)  242),  or  with  counsel 
the  reference  to  the  conveyancing  counsel  {Re  Lapworth,  W.  N.  (1879)  37). 

(^)  Providing  temporary  buildings  until  a  new  hospital  should  be  built  is  a  proper  Buildings 
re-investment  of  part  of  the  purchase-money  of  a  hospital  {Re  St.  Thomases  Mospital,  taken  or 
II  W.  R.  1018).  injured. 

Buildings  may  be  **  injured  "  by  being  severed  from  a  farm  bo  as  to  be  rendered 
sseieBS,  although  they  sustain  no  structural  damage  {Ex  parte  Melward,  27  Beav. 
671 ;  29  L.  J.  Ch.  245). 

The  Court  of  Chancery  is  now  the  Ghanoeiy  Division  of  the  High  Court  (Jud.  Court  of 
Act,  1873,  88.  33,  34).  Chancery. 

(A)  The  application  for  payment  ont  or  xe-investment  must  be  accompanied  by  an  Payment  to 
affidavit  of  no  incumbrances,  see  R.  S.  C.  1883,  Ord.  LII.  r.  18,  which  provides  that  penon  ahao- 
in  the  case  of  applications  under  Acts  of  Parliament  directing  the  purchase-money  lately  enti-~ 

tied. 
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of  any  propci*ty  sold  to  be  paid  into  Court,  any  persons  claiming  to  be  entitled  to 
the  money  80  paid  in  must  make  an  affidavit,  not  only  verifying  their  title,  but  also 
stating  that  they  are  not  aware  of  any  right  in  any  other  person,  or  of  any  claim 
made  by  any  other  person,  to  the  sum  claimed,  or  to  any  part  thereof,  or  if  the 
petitioners  are  aware  of  any  such  ri^ht  or  claim,  they  must  in  such  affidavit  state 
or  refer  to  and  except  the  same. 

See  as  to  the  necessity  of  the  affidavit.  Ex  parte  Orainge^  3  Y.  &  0.  Ex.-  62  ;  Ex 
parte  HoUick,  4  Rly.  Ca.  498. 

The  affidavit  must  be  made  though  income  only  is  proposed  to  be  dealt  with  (Ex 
parte  Warden  of  JFinchester  College,  14  W.  R.  788 ;  W.  N.  ri866)  208  ;  Re  Milne,  8 
L.  T.  199,  overruling  Ex  parte  Baronets  of  Bray e^  9  Hare,  App.  vii). 

An  affidavit  by  one  of  several  petitioners  is  sufficient  (Re  VaU  of  Neath  Railway, 
W.  N.  (186G)  78).  The  tenant  for  life  being  infirm,  and  the  remaindermen  being 
infants,  the  order  for  payment  of  dividends  to  the  tenant  for  life  was  made  on  the 
affidavit  of  the  executors  (lie  Smith's  Leaseholds,  W.  N.  (1866),  290  ;  14  W.  B.  949  ; 
and  see  Re  Baity,  W.  N.  (1877)  212)  ;  and  in  another  caso  on  the  affidavit  of  the 
petitioner's  solicitor  (Re  Ualsey,  W.  N.  (1870)  68),  and  on  a  petition  by  trustees  of 
a  charity  the  affidavit  of  their  clerk  was  sufficient  (Re  Edward  VI,  Almshouses,  16 
W.  R.  841). 

The  affidavit  is  necessary,  although  the  application  is  by  a  large  publio  body  for 
interim  investment  and  payment  of  dividends  (Re  Byron,  W .  N.  (1883)  67) ;  but  see 
Re  Magdalen  Coll.,  W.  N.  (1880)  150. 

Where  a  fund  in  Court  arises  from  a  settled  estate,  and  a  tenant  in  tail  who  has 
barred  the  entail  applies  for  payment,  an  affidavit  of  no  inonmbranoes  most  be 
made  (Seton,  1504  ;   Thornhill  v.  MiUbank,  12  W.  R.  523). 

Where  a  married  woman  would  be  entitled  there  must  be  an  affidavit  of  no  settle- 
ment ;  Supreme  Court  Funds  Rules,  1881,  r.  61,  infra,  and  see  ibid,  rr.  44 — 68,  as 
to  payment  out  of  Court  generally. 

Payment  to  trustees  has  been  allowed  in  the  case  of  trustees  for  a  oharity  {Ex 
parte  Trustees  of  Txd  St.  GiUs*  Charity,  17  W.  R.  768;  W.N.  (1869)  116;  R$ 
Faversham  Charities,  10  W.  R.  291,  whore  the  trustees  had  a  power  of  sale;  JEU 
Spurstoice*8  Charity,  18  Eq.  279).  But  in  Ex  parte  the  Govemore,  fe.  nfNwfeXk  CUryy^ 
W.  N.  (1882),  53,  where  there  was  no  power  of  sale,  Fry,  J.  declined  to  foDow  E/e 
Spurstowe's  Charity,  As  to  dispensing  with  the  consent  of  the  Charity  CommiaB- 
ioners,  see  Re  Lister's  Hospital,  6  De  G.  M.  &  G-.  184  ;  Ee  WiUiam  of  KfngeeUm^e 
Charity,  30  W.  R.  70 ;  W.  N.  (1881)  143 ;  and  noto  to  s.  1  of  Trustee  ReUe! 
Act,  post,  p.  51. 

The  money  may  be  paid  out  to  trustees  with  a  power  of  sale  (Ee  Gooeh,  3  Oh.  D. 
742 ;  Re  Hohson,  7  Ch.  D.  708 ;  JK<?  Thomas,  W.  N.  (1882)  7 ;  80  W.  R.  244  ;  Ee  Ward, 
28  Ch.  D.  100  ;  but  see  Re  Sowry,  8  Ch.  736) ;  whether  the  power  is  presently  ex- 
erciseable  or  not  (ReEvana,  14Ch.D.611;  Re  Vestryof  St,  Luke's,  W.N  JllSSO)  6S), 
See  further  as  to  payment  out  to  trustees.  Re  lUman,  39  L.  J.  Ch.  760 ;  19  W.  R.  962 ; 
W.  N.  (1870)  189  ;  Re  Reaston,  13  Eq.  664  ;  Ee  Hortvood,  3  Giff.  218;  Re  Eobertt^ 
7  Jur.  N.  S.  818  ;  9  W.  R.  758  (sole  trustee).  Under  sect.  21  of  the  Settled  Land 
Act  the  money  may  be  paid  to  any  person  empowered  to  give  an  abtolute  dieeheuye ; 
see  this  Act,  infra.  The  fund  may  also  be  paid  out  to  trustees  to  be  applied  by  them 
under  a  power  of  advancement  (Re  Cttrwen,  W.  N.  (1880)  83). 

Payment  out  of  small  sums  to  solicitors  on  their  undertaking  to  distribute  them  is 
often  allowed ;  and  for  order  to  pay  out  to  trustees  **  or  either  of  them,"  see  noto  to 
sect.  71,  post. 

A  dowress  is  entitled  to  have  the  value  of  her  right  of  dower  paid  to  her  oat  of 
the  fund  in  Court  (Re  Mall,  9  Eq.  179). 

Where  the  land  taken  was  entailed,  the  purohase-money  will  not  be  i>aid  out  to 
the  tenant  in  tail  unless  he  has  exeontea  a  disentailing  deed ;  see  Ee  Eeynolde 
(C.  A.),  3  Ch.  D.  61 ;  -Btf  Butler's  mil,  16  Eq.  479  (Selbome,  L.  0.) ;  Ee  Eroadwood^ 
1  Ch.  D.  438  (Jessel,  M.  R.) ;  Ee  Noreop,  31  L.  T.  86  (V.-C.  B.) ;  Ex  parte  Smyth, 
Ix,  R.  10  Eq.  66  ;  the  cases  to  the  contrary  are  all  overruled. 

Where  the  land  belonged  to  a  married  woman  it  may  be  paid  out  on  her  consent 
in  Court  without  an  acknowledged  deed  tRe  Eobins,  27  W.  R.  706 ;  Ee  Mayee^ 
9  W.  R.  769  ;  Ex  parte  Ellison,  2  Y.  &  0.  Ex.  628 ;  Follaek  ▼.  Eirminyham  Ey.,  11 
Jur.  N.  S.  7  ;  13  W.  R.  401 ;  Knapping  v.  Tomlinson,  18  W.  R.  604  ;  W.  N.  (1870) 
107) ;  and  see  Slandering  y.  Mall,  11  Ch.  D.  652  ;  JTallaee  v.  Greenwood,  16  Ch.  D. 
362 ;  and  the  Married  Women's  Property  Act,  1882,  infra. 

Payment  in  under  the  Act  does  not  prevent  the  Statute   of  Limitetlons  nm- 
ning  in  favour  of  aperson  who  has  merely  a  possessoij  title  when  the  land  Is . 
taken  (Ee  Winder,  6  Ch.  D.  696 ;  Ee  Jane  Evane,  42  L.  J.  Oh.  367 ;  and  see  Ex  parte 
Chamberlain,  14  Ch.  D.  323). 

Transfer  from  the  account  to  which  the  money  was  paid  in  to  another  aooount  is 
a  payment  out  within  the  Act  (Melling  v.  Bird,  22  L.  J.  Ch.  699 ;  17  Jur.  166 ; 
Ttpper  y.  SoiUeux,  W.  N.  (1875)  168 ;  Ee  Brutol  Free  Grammar  School,  47  L.  J.  Ch» 
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317  ;  W.  N.  (1878)  26 ;  Es  parte  Tnatees  of  HorJUU  Trutt,  29  W.  B.  462 ;  W.  N.      7  &  g  Vict. 

(1881)  16).    In  oases  not  within  tlie  Act,  and  where  the  special  Act  contained  no  q,  13  g.  60-87. 

proTidon  for  payment  to  persons  absolutely  entitled,  such  payment  has  neyertheless  J. 

been  made  (J7tf  Mutgraw^  6  Jur.  N.  S.  797 ;  Ue  Maeelesfleld  Canal  Act,  9  Jar.  N.  S.  aooount  is  a 

224 ;  Me  Allen,  W.  N.  (1867)  11).  payment  out. 

LXX.  Such  money  may  be  so  applied  as  aforesaid  upon  an  order  of  Interim 
the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ire-  investment. 
land,  made  on  the  petition  (t)  of  the  party  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  lands  in  respect  of  which  such 
money  shall  have  been  deposited;  and  imtil  the  money  can  be  so 
applied  it  may,  upon  the  like  order,  be  invested  by  the  said  Ac- 
countant-General in  the  purchaso  of  three  per  centum  consolidated  or 
three  per  centum  reduced  bank  annuities,  or  in  government  or  real 
securities  {k),  and  the  interest,  dividends,  and  annual  proceeds  there- 
of (/)  paid  to  the  party  who  would  for  the  time  being  have  been 
entitled  to  the  rents  and  profits  of  the  land  (m). 

(t)  AH  applicationB  for  interim  and  permanent  investment  and  payment  of  diyi- 
dends  under  the  Act,  and  applicationa  for  payment  out  where  the  fund  does  not 
exceed  1,000/. ,  are  now  made  by  summons  at  chambers ;  see  R.  S.  C.  1883,  Ord. 
LY.  r.  2  (2, 7),  infra;  Ex  parU  Maidstone  By.,  25  Ch.  D.  168  ;  Ite  Gallon,  ibid.  240; 
Ex  parte  Mayor  of  London ,  ibid.  884. 

By  the  rules  under  the  Settled  Land  Act,  1882,  r.  2,  all  appHoations  to  the  Court  Court  of 
under  that  Act  are  to  be  made  ^  summons  in  chambers ;  and  see  infra  as  to  these  Chancery, 
rules  generally.    The  Court  of  Chancery  is  now  the  Chancery  Division  of  the  High 
Court  (Jud.  Act,  1873,  as.  33,  34,  infra). 

The  duties  of  the  Aocountant-General  are  now  disdharged  by  the  Fayxnaater  Aoootmtant- 
(Chanoery  Funds  Act,  1872,  infra).  GeneraL 

{k)  The  fund  is  cash  under  the  control  of  the  Court,  and  may  be  invested  in  any  of  -c^i^i.  invest- 
the  securities  authorized  for  the  investment  of  funds  in  Courfc  {Ex  parte  St.  John'i  ^^^i.  {_  ^^^^ 
College,  Oxford,  22  Ch.  D.  93,  overruling  Ex  parte  near  of  St.  Mary's,  18  Ch.  D.  ^?^1^ 
646,  and  (on  this  point)  Ex  parte  Beetor  of  Ktrkameaton,  20  Ch.  D.  203).  auowea. 

The  Court  will  sanction  an  interim  investment  in  mortgage  security  {Be  Smith,  9 
£q.  178),  but  not  if  the  chief  derk  has  reported  against  it  {Ex  parte  Eranklyn,  1  De 
a.  &  Sm.  628|. 

(/)  Where  the  company  are  in  possession,  payment  of  the  dividends  to  the  tenant  Dividends 
for  life  will  be  ordered  before  tne  conveyance  {Ee  Sungerford's  TntstSy  1  K.  &  J.  paid  before 
413).    It  is  not  the  duty  of  the  Court  to  go  into  tne  title  of  the  person  claiming.        conveyance. 

As  to  the  form  of  an  order  under  this  section  in  the  case  of  a  corporation  sole,  see  Corporation 
Ex  parte  the  Arehbishop  of  Canterbury,  2  De  Q-.  &  Sm.  865 ;  and  see  Be  Ba/venanVa  ^ 
Charity,  2  W.  B.  344 ;  Be  Pearce,  24  Beav.  491 ;  Ex  parte  Churchwardens  and  Oper^ 
seers  of  Bicester,  6  Hly.  Ca.  702,  where  the  dividends  were  ordered  to  be  paid  **  to 
the  vicar  for  the  time  being,  and  churchwardens  and  overseers,  or  either  ox  them.*' 
See  also  Be  Collins*  Charity,  20  L.  J.  Ch.  168,  cited  in  note  to  s.  71 ;  Be  Sow,  16 
Jnr.  266,  and  Be  Codrington,  18  Eq.  658,  where  payment  to  the  secretary  of  a 
charity  was  ordered,  there  being  no  treasurer. 

Where  the  fund  belongs  to  a  charity  the  sanction  of  the  Charity  Commissioners  Consent  of 
to  the  application  is  not  required  {Be  William  of  Kyngeston's  Charity,  30  W.  B.  70 ;  Charity  Com- 
W.  N.  (1881)  143  ;  Be  Lister's  Hospital,  6  De  G.  M.  k  Or.  184).     As  to  the  form  of  missioners. 
tiie  order  for  payment,  &c.  to  private  trustees,  see  note  to  s.  71,  post. 

{m)  The  Court  cannot  proceed  under  this  section  at  the  instance  of  an  inoum-  Who  may 
branoer,  or  annuitant,  but  only  at  the  instance  of  the  person  who  would  have  becoi  apply  for 
entitled  to  the  rents  and  profits  if  the  property  had  been  unsold  {Ex  parte  Back,  2  intenm  in- 
T.  &  J.  386) ;  and  see  Be  Hungerford,  3  K.  &  J:  465  ;  Ex  parte  Cojlcld,  11  Jur.  N.  S.  vestment  as 
1  ;  Be  Wrey,  11  Jnr.  N.  S.  206;  Ex  parte  Wilkinson,  3  De  G.  &  S.  633.     In  Be  <<  party  en- 
TedUy^e  Estate,  1  Jur.  N.  S.  654,  an  order  was  made  on  the  petition  of  the  tenant  titled  to 
for  life,  and  annuitants  (not  bound  by  the  contract)  for  payment  of  the  dividends  to  rents  and 
the  former,  prefaced  by  an  undertaking  not  to  distrain  on  the  lands.    A  remainder-  profits." 
taaHf  though  plaintiff  in  an  administration  suit,  was  held  to  have  no  right  to  petition 
(Nissh  T.  Ifash,  37  L.  J.  Ch.  927;  16  W.  B.  1105).  Where  the  mone^  was  deposited 
xn  respect  of  a  closed  burial  ground,  the  income  was  ordered  to  be  paid  to  the  person 
who  wonld  have  been  entitled  to  the  burial  fees  iBe  St.  Paneras  Burial  Ground,  3  Eq. 
173 ;  Es  parte  Beetor  of  Liverpool,  11  £q.  16  ;  Ex  parte  Beetor  of  St.  Martin's  Bir- 
nUngham,  11  Eq.  23). 
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7  &  8  Vict. 
0.18,  B.  69-87. 
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20/.  to  200/. 
to  be  de- 
pofdtcd  or 
paid  to 
trustees. 


Payment  to 
truiitooH  for 
time  beiDg, 
one  of  two 
tniiiteeiii  &o. 

Charity 
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Soma  not 
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207.  to  be 
paid  to 
parties. 


Purohase- 
money  under 
20/. 


All  soma 
payable 
under  con- 
tract with 
persona  not 
absolutely 


As  to  the  parties  to  be  served,  see  ReMorrit,  20  £q.  470  ;  JBx  parte  Staple*^  1  De  G. 
M.  &  G.  294  ;  He  Dowlitt^,  24  W.  R.  729 ;  Seton,  p.  1424. 

LXXI.  If  tlie  purchase-money  or  compenBation  shall  not  amount  to 
the  sum  of  two  hundred  pounds  and  shall  exceed  the  sum  of  twenty 
pounds,  the  same  shall  either  bo  paid  into  the  Bank,  and  applied  in 
the  manner  hereinbefore  directed  with  respect  to  sums  amounting  to 
or  exceeding  two  hundred  pounds,  or  the  same  may  lawfully  be  paid 
to  two  trustees  (n),  to  be  nominated  by  the  parties  entitled  to  the 
rents  or  profits  of  the  lands  in  respect  whereof  the  same  shall  be 
payable,  such  nomination  to  be  signified  by  writing  imder  the  hands 
of  the  party  so  entitled ;  and  in  case  of  the  coverture,  infancy,  lunacy, 
or  other  incapacity  of  the  parties  entitled  to  such  monies,  such  nomi- 
nation may  lawfuUy  be  made  by  their  respective  husbands,  guardians, 
committees  or  trustees ;  but  such  last-mentioned  application  of  the 
monies  shall  not  be  made  unless  the  promoters  of  the  undertaking 
approve  thereof  and  of  the  trustees  named  for  the  purpose ;  and  the 
money  so  paid  to  such  trustees,  and  the  produce  arising  therefrom, 
shall  bo  by  such  trustees  applied  in  the  manner  hereinbefore  directed 
with  respect  to  money  paid  into  the  Bank,  but  it  shall  not  be  neceasaiy 
to  obtain  any  order  of  the  Court  for  that  purpose. 

(n)  Where  the  land  taken  had  been  vested  in  trustees  under  the  Municipal 
Corporations  Act,  the  Court,  under  this  section,  ordered  payment  of  the  diyidends 
of  tno  investment  to  any  two  of  the  trustees  for  the  time  beings  (He  CoUim*  Charity^ 

20  L.  J.  Ch.  168).  In  lie  Clinton,  8  W.  R.  492,  followed  in  Me  Coulwn,  17  L.  T.  27 ; 
W.  N.  (1867)  233,  V.-C.  Wood  made  the  order  for  payment  to  the  two  trustees 
**  or  cither  of  them ;"  and  this  is  the  proper  form  (Seton,  p.  88).  The  proceeds  of  the 
sale  of  charity  lands  taken  bv  a  railway  company  were  paid  to  the  trusteee  of  the 
charity,  with  the  consent  of  tne  Charity  Commissioners  (Re  Faveraham  Charitiee,  10 
W.  B.  291),  but  see  note  at  p.  30,  ante. 

LXXn.  If  such  money  shall  not  exceed  the  sum  of  twenty 
pounds  (o),  the  same  shall  be  paid  to  the  parties  entitled  to  the  rents 
and  profits  of  the  lands  in  respect  whereof  the  same  shall  be  payable, 
for  tiieir  own  use  and  benefit,  or  in  case  of  the  coverture,  infancy, 
idiotcy,  lunacy,  or  other  incapacity  of  any  such  parties,  then  such 
money  shall  be  paid  for  their  use  to  the  respective  husbands,  guardians, 
committees,  or  trustees  of  such  persons. 

(o)  Where  it  is  probable  that  after  re-investment  of  part  of  the  sum  paid  in,  the 
balance  left  will  be  under  20/.,  the  Court  will  order  that  the  balance,  {fleet  than  20/., 
be  paid  to  the  tenant  for  life  {Be  Lord  Egremont^  12  Jur.  618 :  Me  BatemarCe  Bstate^ 

21  li.  J.  Ch.  691).  But  see  Ex  parte  Viear  ofBredieot,  6  Rly.  Ca.  209,  where  the 
Court  refused  to  order  payment  of  20/.  10«.  (the  balance  of  200/.  paid  into  Court  for 
the  purchase  of  land  belonging  to  a  rectory)  to  tbe  rector  in  liquidation  of  extra 
oosts  beyond  those  allowed  by  the  Aot ;  and  in  Be  Bateman,  21  L.  J.  Ch.  691,  and 
Ex  parte  Barrett,  19  L.  J.  Ch.  415,  applications  to  allow  sums  over  20/.  to  be  paid 
to  the  tenant  for  life,  he  undertaking  to  lay  them  out  in  lasting  improYements,  were 
refused. 

LXXm.  All  sums  of  money  exceeding  twenty  pounds  which  may 
be  payable  by  the  promoters  of  the  undertaking  in  respect  of  the 
taking,  using,  or  interfering  with  any  lands,  under  a  contract  or 
agreement  with  any  person  {p)  who  shall  not  be  entitled  to  dispose 
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of  sach  lands  or  of  the  intereBt  therein  contracted  to  be  sold  by  bim     7  &  8  Vict. 
absolutely  for  bis  own  benefit,  shall  be  paid  into  the  Bank  or  to  trustees  o-i8»«'^9-87. 
in  manner  aforesaid ;  and  it  shall  not  be  lawful  for  any  contracting  entitled  to 
party  not  entitled  as  aforesaid  to  retain  to  his  own  use  any  portion  of  ^^^J^    "^^ 
the  sums  so  agreed  or  contracted  to  be  paid  for  or  in  respect  of  the 
taking,  using,  or  interfering  with  any  such  lands,  or  in  lieu  of  bridges, 
tunnels,  or  other  accommodation  works,  or  for  assenting  to  or  not 
opposing  the  passing  of  the  bill  authorising  the  taking  of  such  lands, 
but  all  such  monies  shall  be  deemed  to  have  been  contracted  to  be 
paid  for  and  on  account  of  the  several  parties  interested  in  such  lands, 
as  well  in  possession  as  in  remainder,  reversion,  or  expectancy  :  Pro- 
vided always,  that  it  shaU  be  in  the  discretion  of  the  Court  of  Chancery 
in  England,  or  the  Court  of  Exchequer  in  Ireland,  or  the  said  trustees, 
as  the  case  may  be,  to  allot  to  any  tenant  for  life  or  for  any  other 
partial  or  quali£ed  estate,  for  his  own  use,  a  portion  of  the  sum  so 
paid  into  the  Bank  or  to  such  trustees  as  aforesaid,  as  compensation 
for  any  injury,  inconvenience,  or  annoyance  which  he  may  be  con- 
sidered to  sustain,  independently  of  the  actual  value  of  the  lands  to 
be  taken,  and  of  the  damage  occasioned  to  the  lands  held  therewith, 
by  reason  of  the  taking  of  such  lands  and  the  making  of  the  works  {q). 

(p)  See  as  to  this  section  generally,  Taylor  v.  Direetort  of  the  Chichetter  HaUtcay,  Section 
4  H.  L.  628.  applies . 

These  words  were  held  to  apply  to  the  case  of  a  landowner  withdrawing  his  oppo-  though  no 
sition  to  the  bill  authorising  a  railway,  though  he  never  entered  into  any  contract  contract, 
as  to  the  land  eventually  tt^en  under  the  Act,  and  though  the  section  in  terms 
only  speaks  of  a  '*  contracting  party ''  (Pole  v.  Pole,  2  Dr.  &  Sm.  420 ;  11  Jur.  N.  S. 
477)  ;  and  see  Ee  Wilton,  9  Jur.  N.  S.  1043 ;  32  L.  J.  Ch.  191. 

{q)  Ck>sts  and  expenses  incurred  by  a  tenant  for  life  which  the  company  are  not  What  monies 
bound  to  pay  may  be,  under  this  section,  ordered  to  be  paid  to  the  tenant  for  life,  are  within 
out  of  the  purchase-money  paid  in  (ReAuitrey,  1  W.  R.  464  ;  17  Jur.  874) ;  and  see  the  sectiQU. 
EarlofShreweburyY,  N,  Staffordshire  Ry.  Co.,  1  Eq.  693 ;  Re  Oldham,  W.  N.  (1871), 
190  :  i2«  Strathmore  Estates,  18  Eq.  338  ;  Ex  parte  Curate  of  Whitworth,  24  L.  T.  126  ; 
W.  N.  (1871),  66;  E§  Earl  of  Berkeley's  Will,  10  Ch.  66;  Re  NieolVs  Estate,  W.  N. 
(1878),  154. 

Under  this  section  small  sums  will  be  ordered  to  be  paid  to  the  tenant  for  life,  for  Small  sums 
his  own  use,  as  compensation  for  *'  injury,  inconvenience,  and  annoyance,'*  sustained  ordered  to  be 
by  him ;  see  Ex  parte  Loekwood,  14  Beav.  \b%\  Re  Coins' s  Estate,  14  L.  T.  352.    But  paid  to 
in  Re  J)uk§  of  Marlborough,  13  Jur.  738,  a  company  having  agreed  with  a  tenant  for  tenant  for 
life,  to  pay  him  a  sum  for  the  benefit  of  himself,  *'  or  other  the  owner  for  the  time  life, 
being,  for  indemnifying  him  from  the  expenses  of  making  a  new  road,  &c.,  and  as 
a  compensation  for  the  annoyance  which  he,  or  such  owners  as  aforesaid,  might 
sustain,  in  consequence  of  the  construction  of  such  railway,"  the  Court  ordered  the 
purchase-monies,  after  payment  of  the  costs  for  making  the  road,  to  be  invested,  and 
refused  to  pay  them  to  the  tenant  for  life. 

It  was  held  that  upon  a  reference  to  the  master,  under  the  old  practice,  to  inquire  Damagpe. 
as  to  the  title  to  money  naid  in  for  compensation  for  damage  done  to  lands,  the 
master  ought  to  report  whether  the  damage  done  be  temporary  or  permanent  (Color 
Y.  Croydon  Canal  Company,  4  Y.  &  C.  Ex.  405). 

LXXlV.  Where  any  purchase-money  or  compensation  paid  into  the  Court  may 
Bank  under  the  provisions  of  this  or  the  special  Act  shall  have  been  paid  ^^  ftPP^i- 
in  respect  of  any  lease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and  of  money  in 
years,  or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or  of  respect  of 
any  reversion  dependent  on  any  such  lease  or  estate,  it  shall  be  lawful  for  reversions  as 
the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland,  t^?\™!^ 
on  the  petition  of  any  party  interested  in  such  money,  to  order  that  the 
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7  ft  8  Vict,    same  shall  be  laid  out,  inyeeted,  aooomulatedy  and  paid  in  sach  maimer  as 

'  the  said  Court  xnay  consider  will  give  to  the  parties  interested  in  such 

money  the  same  benefit  therefrom  as  they  might  lawfully  haye  had 

from  the  lease,  estate,  or  reversion  in  respect  of  which  such  money 

shall  have  been  paid,  or  as  near  thereto  as  may  be  (r). 

(r)  '*  Lease  "  inoludes  an  agreement  for  a  leaae  (aeot.  8). 

As  to  apportionment  between  lessor  and  lessee,  where  there  is  ft  donbt  on  the 
title  of  either,  see  Brandon  y.  Brandon^  2  Dr.  &  S.  305,  and  iitf  Ww)d^  10  £q.  572. 

A  yearly  tenant  holding  over  after  notice  to  quit  can  claim  no  oompensation  {Ex 
parte  Naditiy  17  L.  J.  Ch.  421).  Lessors  and  lessees  should  deal  separately  with 
the  company  in  resi)ect  of  their  interests,  for  the  Coort  has  no  jniisdictaon.  to 
apportion  the  purchase -money  between  them  {Ex  parte  Ward,  2  De  G.  &  S.  4 ;  see 
Ez  parte  Dean  of  Battel,  21  L.  T.  (O.  S.J  66).     See  also  i2»  King,  16  Eq.  621. 

When  property  held  under  a  lease  is  taken  it  often  becomes  a  question  between  a 
tenant  for  life  and  remaindennan  how  the  purchase-money  is  to  be  divided.  It 
seems  to  be  now  settled  that  in  such  a  case  the  tenant  for  life  is  entitled  to  reoeiTe 
an  annuity  of  such  an  amount  that  the  payment  of  it  will  exhaust  the  fund  in  the 
number  of  years  which  the  lease  had  to  run ;  see  Asketc  y.  Woodhead  (C.  A.),  14 
Ch.  D.  27;  41  L.  T.  670;  42  L.  T.  667;  Be  FhiUips,  6  Eq.  260;  Be  Seureli,  23 
L.  T.  835 ;  Be  Money,  2  Dr.  &  Sm.  94 ;  the  cases  to  the  contrary  cannot  now  be 
relied  on.    As  to  the  case  of  an  annuitant,  see  Ex  parte  Wilkinson,  3  De  G.  &  S.  633. 

For  the  principle  on  which  the  Court  wUl  estimate  the  Talue  of  a  lease  held  on  a 
contingency,  see  Fenny  y.  Fenny,  6  Eq.  227.  Where  settled  renewable  leaseholds 
have  been  taken  the  rule  seems  to  be  that  if  there  is  an  unqualified  trust  for  renewal 
the  tenant  for  life  only  takes  the  income  of  the  purchase-money  {Be  Wood,  10  Eq. 
672 ;  Maddy  v.  Hale,  3  Ch.  D.  327 ;  ITollier  v.  Bume,  16  Eq.  163 ;  Be  Barber,  18 
Ch.  D.  624 ;  Be  Banelagh,  26  Ch.  D.  590) ;  and  see  Morret  v.  Hodgee,  27  Bear.  625, 
and  Tardiff  y.  Bobimon,  ibid,  629,  n.  Where  trustees  had  neglected  to  renew  a 
renewable  lease  which  therefore  deteimined  in  the  lifetime  of  the  tenant  for  life 
thereof  imder  a  settlement,  such  tenant  for  life  was  allowed  the  whole  of  the 
purchase-money,  Stuart,  V.-C,  declining  to  consider,  on  petition,  the  question  of 
breach  of  trust  in  not  renewing  {Be  Beaufoy,  1  Sm.  &  Giff.  20 ;  16  Jur.  1084). 

On  the  other  hand,  where  property  is  let  on  renewable  leases  at  a  low  rent  the 
present  incomo  of  the  purchase-money  will  exceed  the  rent  reserved,  and,  in  such 
cases,  the  Court  generally  allows  the  persons  entitled  in  possession  so  much  of  the 
dividends  of  the  purchase-money  as  corresponds  with  the  amount  they  would  haye 
received  if  the  land  were  unconverted,  and  directs  the  surplus  to  be  aocnmolated 
and  invested,  with  liberty  to  apply  at  the  periods  when  the  leases  would  be  renew- 
able and  the  fines  payable  {Ex  parte  Dean  of  Glottcesier,  19  L.  J.  Ch.  400 ;  Ex  parte 
Dean  of  Chrittehurch,  23  L.  J.  Ch.  149  ;  Ex  parte  Beetor  of  Lambeth,  4  Bly.  Ga.  231 ; 
Ex  parte  Bishop  of  Winchester,  10  Hare,  137  ;  Ex  parte  Freeentor  of  St,  FauTs,  I  K. 
&  J.  538;  Ex  parte  Dean  of  St.  FauVs,  11  W.  B.  482,  which  were  all  oasea  of 
ecclesiastical  or  college  leases).  The  same  principle  applies  where  the  company  take 
land  of  private  persons,  which  is  subject  to  a  beneficial  lease ;  see  Be  Wootton,  1  Eq. 
589 ;  Be  Metle,  7  Eq.  72 ;  Be  Wilkes,  16  Ch.  D.  697,  where  the  form  of  order  is 
given.  But  the  whole  dividends  have,  under  special  circumstances,  been  allowed 
to  the  persons  entitled  in  possession  {Be  Dean  asid  Chapter  of  Westmintter,  26  Beav. 
214,  where  the  present  value  of  the  proper^  taken  was  largely  increased  sinoe  the 
leases  were  granted ;  Ex  parte  Trustees  of  St.  Thomases  Church,  Bristol,  W.  N. 
(1870),  192;  Be  Steward,  1  Drew.  636). 

See  note  to  section  80,  p.  42,  post,  as  to  the  costs  of  remaind«'.mi«m  appearing 
upon  petitions  under  this  section. 

LXXy .  Upon  deposit  in  the  Bank  in  manner  hereinbefore  provided 
of  the  purchase-money  or  compensation  agreed  or  awarded  to  be  paid 
in  respect  of  any  lands  purchased  or  taken  by  the  promoters  of  the 
undertaking  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  the  owner  («)  of  such  lands,  including  in 
such  term  all  parties  by  this  Act  enabled  to  sell  or  convey  lands, 
shall,  when  required  so  to  do  by  the  promoters  of  the  undertaking, 
duly  convey  such  lands  to  the  promoters  of  the  undertaking,  or  as 
they  shall  direct ;  and  in  default  thereof  (Oi  or  if  he  fail  to  adduce  a 
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good  title  to  such  lands  to  their  satisfaction,  it  shall  be  lawful  for  7  &  8  Vict. 
the  promoters  of  the  undertaking,  if  they  think  fit,  to  execute  a  deed  0'^^»»-^^7- 
poll  under  their  conunon  seal  if  they  be  a  corporation,  or  if  they  be 
not  a  corporation  under  the  hands  and  seals  of  the  promoters  or  any 
two  of  them,  containing  a  description  of  the  lands  in  respect  of  which 
such  default  shall  be  made,  and  reciting  the  purchase  or  taking 
thereof  by  the  promoters  of  the  undertaking,  and  the  names  of  the 
parties  from  whom  the  same  were  purchased  or  taken,  and  the  deposit 
made  in  respect  thereof,  and  declaring  the  fact  of  such  default  having 
been  made;  and  such  deed  poll  shaU  be  stamped  with  the  stamp 
duty  which  would  hare  been  payable  upon  a  conveyance  to  the 
promoters  of  the  undertaking  of  the  lands  described  therein;  and 
thereupon  all  the  estate  and  interest  in  such  lands  of  or  capable  of 
being  sold  and  conveyed  by  the  party  between  whom  and  the  pro- 
moters of  the  undertaking  such  agreement  shall  have  been  come  to,  or 
as  between  whom  and  the  promoters  of  the  undertaking  such  purchase- 
money  or  compensation  shall  have  been  determined  by  a  jury  or  by 
arbitrators  or  by  a  surveyor  appointed  by  two  justices  as  herein 
provided,  and  shall  have  been  deposited  as  aforesaid,  shall  vest  abso- 
lutely in  the  promoters  of  the  xmdertaking,  and  as  against  such 
parties,  and  all  parties  on  behalf  of  whom  they  are  hereinbefore  enabled 
to  sell  and  convey,  the  promoters  of  the  undertaking  shall  be  entitled 
to  immediate  possession  of  such  lands  (u). 

(«)  Ab  to  the  meaning  of  *'  owner,"  see  next  section  and  note. 

(t)  See,  before  the  paesing  of  the  Act,  Bruce  t.  Willis^  11  Ad.  &  Ell.  463 ;  8.  C. 
fwfli.  34itA  River  Company  r.  Willie,  2  Blj.  Ga.  7 ;  The  EarlofHarborough  y.  Shardlow, 
2Blv.  Ca.  253;  7  M.  &  W.  87. 

(«)  The  lands  vest  without  a  oonveyanoe  {Bruce  v.  JFiliie),  Vesting. 

LXXn.  If  the  owner  (a?)  of  any  such  lands  purchased  or  taken  by  Where  parties 
the  promoters  of  the  undertaking,  or  of  any  interest  therein,  on  tender  J^or*do°not 
of  the  purchase-money  or  compensation  either  agreed  or  awarded  to  show  title,  or 
be  paid  in  respect  thereof,  refuse  to  accept  the  same,  or  neglect  or  fail  ^^^  ^^ 
to  make  out  a  title  to  such  lands,  or  to  the  interest  therein  claimed  by  purchase- 
him,  to  the  satisfaction  of  the  promoters  of  the  undertaking,  or  if  he  ^°°®?^^ 
refuse  to  convey  or  release  such  lands  as  directed  by  the  promoters  of  the 
undertaking,  or  if  any  such  owner  be  absent  from  the  kingdom,  or  cannot, 
after  diligent  inquiry,  be  found,  or  fail  to  appear  on  the  inquiry  before 
a  jury,  as  herein  provided  for,  it  shall  be  lawful  for  the  promoters  of 
the  undertaking  to  deposit  the  purchase-money  or  compensation  pay- 
able in  respect  of  such  lands,  or  any  interest  therein,  in  the  Bank,  in 
the  name,  and  with  the  privity  of  the  Accoimtant-General  ♦  of  the  •  See  36  &  36 

_  •  —  ^^  If  let   o   44 

Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland,  g  ^^'it\fra* 
to  be  placed,  except  in  the  cases  herein  otherwise  provided  for,  to  his  p-  203. 
account  there,  to  the  credit  of  the  parties  interested  in  such  lands  (de- 
scribing them,  so  far  as  the  promoters  of  the  undertaking  can  do), 
subject  to  the  control  and  disposition  of  the  said  Court. 

(x)  A  person  in  possession,  but  showing  a  bad  title,  is  not  an  *'  owner"  within  Who  is  ^^ 
thu  seotum;  and  therefore,  where  a  VCTdor  under  a  contract  for  a  sixty  years'  '*  own^ 
title^  fails  to  show  mors  than  a  title  for  thirty-six  years,  he  oaonot  compel  the  (aee  a.  79). 
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7  &  8  Vict,     company  to  deposit  the  purchase-monej  in  the  Bank  under  this  section  {Dov^toi  t. 
C.  18,  8.  69-87.  London  and  North-  Western  Railway  Co.^  3  K.  &  J.  173 ;  and  see  Ex  parte  Freemen 

' and  Stallingerg  of  Sunderland,  1  Drew.  184  ;  I)oe  d.  Hutchinson  ▼.  Manehetter,  Bury, 

and  Roscndale  Railway  Co.,  14  M  &  W.  687  ;  tub  nom.  Hutchinson  v.  East  Laneaskirf 
Railway  Co.,  3  Rly.  Ca.  748).  But  a  surviving  partner  selling  the  property  by  Tirtue 
of  his  duty  to  wind  up  the  partnership,  is  an  owner  within  the  section  (Donyht  v. 
London  and  North-  WeUern  Railway  Co.),  Comp.  as  to  the  meaning  ot  the  word 
owner,  Russell  v.  Shenton,  3  Q.  B.  449,  and  Chauntler  y.  Robinson,  4  Exch.  163 ;  and 
see  also  as  to  this  section  generally,  Ex  parts  Winder,  6  Ch.  D.  696 ;  WcUs  t. 
Chelmsford  Local  Board,  16  Ch.  D.  108. 
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LXXVII.  Upon  any  such  deposit  of  money  as  last  aforesaid  being 
made,  the  cashier  of  the  Bank  shall  give  to  the  promoters  of  the 
undertaking,  or  to  the  party  paying  in  such  money  by  their  direction, 
a  receipt  for  such  money,  specifying  therein  for  what  and  for  whose 
use  (described  as  aforesaid)  the  same  shall  have  been  received,  and  in 
respect  of  what  purchase  the  same  shall  have  been  paid  in;  and  it 
shall  be  lawful  for  the  promoters  of  the  undertaking,  if  they  think  fit, 
to  execute  a  deed  poll,  under  their  common  seal,  if  they  be  a  corpora- 
tion, or  if  they  be  not  a  corporation  under  the  hands  and  seals  of  the  said 
promoters  or  any  two  of  them,  containing  a  description  of  the  lands  in 
respect  whereof  such  deposit  shall  have  been  made,  and  declaring  the 
circumstances  under  which  and  the  names  of  the  parties  to  whose 
credit  such  deposit  shall  have  been  made,  and  such  deed  poll  shall  be 
stamped  with  the  stamp  duty  which  would  have  been  payable  ujwn  a 
conveyance  to  the  promoters  of  the  undertaking  of  the  lands  described 
therein ;  and  thereupon  all  the  estate  and  interest  in  such  lands  of  the 
parties  for  whose  use  and  in  respect  whereof  such  purchase-money  or 
compensation  shall  have  been  deposited  shall  vest  absolutely  in  the 
promoters  of  the  undertaking,  and  as  against  such  parties  they  shall 
be  entitled  to  immediate  possession  of  such  lands. 

LXXVIII.  Upon  the  application  by  petition  (y)  of  any  party  making 
claim  to  the  money  so  deposited  as  last  aforesaid,  or  any  part  thereof,  or 
to  the  lands  in  respect  whereof  the  same  shall  have  been  so  deposited, 
or  any  part  of  such  lands,  or  any  interest  in  the  same,  the  said  Court 
of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland  may,  in 
a  summary  way,  as  to  such  Court  shall  seem  fit,  order  such  money  to 
be  laid  out  or  invested  in  the  public  funds,  or  may  order  distribution 
thereof,  or  payment  of  the  dividends  thereof  according  to  the  respective 
estates,  titles,  or  interests  of  the  parties  making  claim  to  such  money 
or  lands,  or  any  part  thereof  (z),  and  may  make  such  other  order  in 
the  premises  as  to  such  Court  shall  seem  fit  (a). 

(y)  The  application  for  inyestment  is  now  by  sommonB,  see  B.  S.  C.  1883, 
Ord.  LV.  r.  2  (7),  infra. 

Where  the  company  alleged  that  the  owners  failed  to  make  a  title,  and  paid  the 
purchase-money  into  Court  under  sect.  76,  and  the  owners  obtained  a  decree  for 
completion  of  the  purchase  in  a  suit,  the  order  for  payment  out  under  this  section 
was  made  on  a  petition  entitled  in  the  suit  and  in  the  matter  of  the  Act  (OaUiert  y. 
Metropolitan  Railway,  11  Eq.  410). 

(z)  Under  this  section  incumbrancers  may  petition  for  the  money  to  be  paid  to 
them  out  of  court  (Re  Marriage,  9  TV.  R.  843) ;  but  they  cannot  recover  more  than 
tax  years'  arrears  ox  interest  (Re  Stead,  2  Ch.  D.  713). 

(a)  Purchase-money  in  Court,  under  this  section,  is  converted  into  personalty, 
the  vendors  from  whom  the  land  is  taken  being  competent  to  convey  (Ex  parte 
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Flamanh,  1  Sim.  N.  S.  260 ;  Ex  parte  Sarrop,  3  Drew.  726,  733 ;  Ex  par U  ffawkin9,      7  &  8  Vict. 

13  Sim.  669;  and  see  note  to  sect.  69,  anU,  p.  28).  See,  however,  Me  Walker* a  0.18,8.69-87. 
Esiats,  22  L.  J.  Ch.  888 ;  and  if  the  oompanr  have  taken  the  land  from  a  person  —— ^— 
inoompetent  to  deal  with  them  the  money  m  Court  belongs  to  the  heir  {£$  Tt*gwell^ 

27  Ch.  D.  309),  where  Pearson,  J.  declined  to  follow  Ex  parte  Elamank. 

A  person  claiming  in  respect  of  an  interest  created  after  the  notice  to  treat 
eannot  apply  for  oompensation  {Ex  parte  Edwards,  12  £q.  389). 

LXX  IX.  If  any  question  arise  respecting  the  title  to  the  lands  in  Party  in 
respect  whereof  such  monies  shall  have  been  so  paid  or  deposited  as  ^^deemed  the 
aforesaid,  the  parties  respectively  in  possession  of  such  lands,  as  being  owner, 
the  owners  thereof,  or  in  receipt  of  the  rents  of  such  lands,  as  being 
entitled  thereto  at  the  time  of  such  lands  being  purchased  or  taken, 
shall  be  deemed  to  have  been  lawfully  entitled  to  such  lands  until  the 
contrary  be  shown  to  the  satisfaction  of  the  Court  {h\  and  imless  the 
contrary  be  shown  as  aforesaid,  the  parties  so  in  possession,  and  all 
parties  claiming  imder  them,  or  consistently  with  their  possession,  shall 
be  deemed  entitled  to  the  money  so  deposited,  and  to  the  dividends  or 
interest  of  the  annuities  or  securities  purchased  therewith,  and  the 
same  shall  be  paid  and  applied  accordingly  (c). 

(h)  See  Ex  parte  JFebtter,  W.  N.  (1866),  246.  Party  in 

{e)  **  The  legislatnre  has  anxiously  provided  that  the  Court  shall  not  upon  the  possession, 
occasion  of  applications  for  payment  of  purchase-money,  deal  with  the  property  in  ^i^^,^  ^q 
any  way  which  can  affect  the  title,  unless  it  can  be  shown  so  clearly  as  to  be  beyond  Qq^^  y^m 
all  question,  that  there  must  be  litigation  upon  the  question  of  title,"  per  V.-C.  ^f^g^  iq  Jq. 
Wood  in  Ee  St.  Eancras  Burial  Ground^  3  Eq.  173, 183  ;  and  see  Ex  parte  Chamberlain,   vpnticrat^*  titln 

14  Ch.  D.  323 ;  Ee  Winder,  6  Ch.  D.  696 ;  Ee  Evans,  W.  N.  (1873),  46 ;  Ee  Perry,  If  ^^in 
1  Jut.  N.  S.  917  ;  Et  Sterry,  3  W.  R.  661  ;  Ee  Alston,  6  W.  R.  189.  powesfflon 

But  where  the  title  is  proved  to  be  doubtful,  the  Judge  is  bound  to  try  the  l"         .    ' 
question,  as  formerly  the  Court  would  have  dii«cted  an  issue  at  law  (Ex  parte   '^^t  rmphts 
Jssauehaud,  3  Y.  &  Coll.  Exch.  721 ;  Ex  parte  The  Freemen,  ^c.  of  Sunderland,  1  ^^  deter- 
Drew.  184).    Where  successive  interests  were  claimed,  and  there  was  a  dispute  nuned. 
whether  one  of  the  claimants  was  really  entitled,  the  Court  would  apply  its  ordinary  Where  title 
machinery  to  ascertain  the  respective  values  of  the  particular  interests,  and  after  to  part  is 
paying  the  amoxmt  of  the  value  of  the  interests  as  to  which  there  was  no  doubt  to  disputed, 
the  parties  entitled,  would  return  the  remainder  of  the  money  to  the  company 
{Brandon  v.  Brandon,  2  Dr.  &  Sm.  306;  34  L.  J.  Ch.  333;  13  W.  R.  251  ;  Ee  N. 
London  Eailicay  Co,,  2  Dr.  &  S.  312 ;  34  L.  J.  Ch.  373 ;    13  W.  R.  364) ;    and 
see  Ee  Berks,  1  Sm.  &  Oiff.  646 ;  Ee  Hayne,   13  W.  R.  492 ;   Bogg  v.  Midland 
Eaihvay,  4  Eq.  810. 

LXXX.  In  all  cases  of  monies  deposited  in  the  Bank  under  the  pro-  Costs  in  cases 
visions  of  this  or  the  special  Act  or  an  Act  incorporated  therewith  {d),  \J^^^^ 
except  where  such  monies  shall  have  been  so  deposited  by  reason  of 
the  wilful  refusal  (e)  of  any  party  entitled  thereto  to  receive  the  same, 
or  to  convey  or  release  the  lands  in  respect  whereof  the  same  shall  be 
payable,  or  by  reason  of  the  wilful  neglect  of  any  party  to  make  out  a 
good  title  to  the  land  required,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland  to  order 
the  costs  of  the  following  matters,  including  therein  aU  reasonable 
charges  and  expenses  incident  thereto,  to  be  paid  by  the  promoters  of  the 
undertaking  (/)  (that  is  to  say),  the  costs  of  the  purchase  or  taking  of 
the  lands  or  which  shall  have  been  incurred  in  consequence  thereof  {g) 
other  than  such  costs  as  are  herein  otherwise  provided  for,  and  the 
costs  of  the  investment  of  such  monies  in  govemment  Qr  real  securi- 
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7  &  8  Vict,  ties  (A),  and  of  the  reinvestment  (t)  thereof  in  the  purchase  of  oQier 
'*'  ~  *  lands,  and  also  the  costs  of  obtaining  the  proper  orders  {k)  for  any  of 
the  purposes  aforesaid,  and  of  the  orders  for  the  payment  of  the  divi- 
dends and  interest  of  the  securitieB  upon  which  such  monies  shall  be 
invested,  and  for  the  payment  out  (/)  of  Court  of  the  principal  of  such. 
monies  or  of  the  securities  whereon  the  same  shall  be  invested,  and  of 
all  proceedings  relating  thereto,  except  such  as  are  occasioned  by  liti- 
gation between  adverse  claimants  (m)  :  Provided  always,  that  the  costs 
of  one  application  only  for  reinvestment  in  land  shall  be  allowed, 
unless  it  shall  appear  to  the  Court  of  Chanceiy  in  England  or  the 
Court  of  Exchequer  in  Ireland,  that  it  is  for  the  benefit  of  the  parties 
interested  in  the  said  monies  that  the  same  should  be  invested  in  the 
purchase  of  lands  in  different  sums  and  at  different  times,  in  which 
case  it  shaU  bo  lawful  for  the  Court,  if  it  think  fit,  to  order  the  costs  of 
any  such  investments  to  be  paid  by  the  promoters  of  the  under- 
taking (n). 

CoBta  payable      Ab  the  section  applies  to  cases  where  the  company  uses  its  oompnisoty  powers 

by  company,     either  under  the  preceding  sections,  or  under  sect.  85  (see  £x  parte  Fhtcer,  1  Ch. 

699),  the  Court  inclines  in  doubtful  cases  to  make  the  oomi>any  pay  the  costs  (JS!r 

parte  Marshall,  1  Phill.  660 ;    Ite  Zonff,  10  Jnr.  N.  S.  417 ;  Me  Jonee,  4  Jar.  N.  S. 

681,  887;  6  W.  R.  614,  762). 

The  costs  payable  by  the  company  (or  companies,  see  note  (/) )  may  be  diTlded 
into — 

(1)  Costs  of  the  purchase  and  consequential  thereon,  see  note  (^). 

(21  Costs  of  interim  investment  in  government  or  real  securities,  see  note  (A). 

(3)  Costs  of  reinyestment  and  payment  out,  including  suocessiTe  partial  iiiTest* 
ments  or  abortiye  attempts  to  invest,  see  note  (»). 


(4)  Costs  of  orders,  see  note  {k). 


Costs  of  **  proceedings  relating  thereto,"  including  costs  arising  from  the  land 
taken  being  subject  to  suits,  or  to  incumbrances,  or  belonging  to  persons  under 
disability,  see  notes  (A:)  and  (m). 

The  section  does  not  authorise  the  Court  to  order  the  company  to  pay  the  costs 
out  of  any  particular  fund  {He  Neath  ^  Brecon  Railway,  9  Ch.  263). 

The  costs  of  all  proceedings  in  Court  are  now  in  the  discretion  of  the  Court  or 
Judge  (Gamett  v.  Bradley,  3  App.  Cas.  944 ;  Ex  parte  Mercera^  Co,,  10  Ch.  I>. 
481  ;  R.  S.  C.  (1883),  Old.  LXV.  r.  1,  and  notes  to  that  rule,  infra);  but  in  pro- 
ceedings under  the  liands  Clauses  Act  the  Court  follows  the  rules  as  to  costs  laid 
down  by  that  Act  as  explained  and  illustrated  by  the  decided  cases. 
As  to  the  costs  under  special  Acts,  see  note  (d),  infra. 
No  vendor's  ^^  Court  refused  to  declare  that  the  landowner  had  a  vendor's  lien  in  xeq^ect  of 

lien  for  costs,    t^e  costs  (Earl  Ferrers  v.  Stafford  and  Uttoxeter  Railway,  20  W.  R.  478). 
Discretion  .  ^  ^^  landowner  has  put  the  company  to  unreasonable  expense  tne  Court  may 

of  Court  disallow  him  his  costs,  even  of  an  application  for  payment  out  (i2#  Marylebont  J^m- 

provement  Act,  19  W.  R.  1068). 
Arranged  Where,  hy  atranyement,  a  hmdowner  was  to  be  paid  principal,  interest,  and  oosts, 

costs.  the  taxing  master  was  directed  to  allow  all  reasonable  costs  incurred  by  the  vendor 

before  the  Parliamentary  Committee  (Cooper  v.  Z.  C,  %D,  Railway  Co,,  17  L.  T.  283). 
When  a  company  was  insolvent,  and  the  vendor  was  entitled  for  life  only  as 
rector,  his  ooste  were  ordered  to  be  paid  out  of  the  purchase-money  {Re  GUbe  Land* 
of  Great  Ycldham,  9  Eq.  68). 
Where  no  When  purchase-money  paid  into  Court  has  been  carried  to  the  credit  of  a  canae, 

jurisdiction,  ^^t  the  account  is  not  entitled  in  the  matter  of  the  Act,  the  company  cannot  be 
made  to  pay  coste  {Brown  v.  Fenwick,  14  W.  R.  267 ;  W.  N,  (1866),  6  ;  Freeeott  ▼. 
Wood,  37  li.  J.  Ch.  691 ;  W.  N.  (1868),  123 ;  Fisher  v.  Fisher,  17  Eq.  340  ;  Koek  v, 
Noek,  W.  N.  (1879),  126).  On  an  application  for  payment  out  they  ought  not  to 
be  served,  and  if  the  applicant  has  served  them  he  may  be  ordered  to  pay  their 
uQ      •  1  ^^'  ^^  Frescott  v.  Wood,  and  the  other  oases  cited. 

special  {d)  For  the  meaning  of  "the  special  Act,"  see  sect.  2,  supra.    The  Lands  Clanaes 

•'^ct.  Act  is  held  to  be  "incorporated"  with  all  subsequent  Acts,  authoriaingjhe  taking 

"  Incorpo-        of  lands  {Ex  parte  Vicar  of  St,  Sepulchre's,  4  De  G.  J.  &  S.  232  ;  12  W.  R.  499), 
rated  there-      unless  such  subsequent  Act  contains  provisionB  inconsistent  with  such  inooiporation 
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(E§  Chirry^s  SMtaUa,  4  De  G.  F.  &  J.  332 ;  10  W.  B.  805 ;  Re  8L  KtUharineU  Dock     7  &  8  ^ci. 
Co.j  14  W.  B.  978).    Where  a  special  Act  iraa  repealed  and  re-enacted  by  a  0.18,8.69-87. 

new  Act,  with  which  waa  incorporated  the  Lands  Clauses  Act,  the  special  Act  was  

held  to  be  incorporated  with  the  Lands  Clauses  Act  (Re  EllUon,  8  De  G.  M.  &  G. 
62),  see  Re  Molden,  I  Jar.  N.  S.  995 ;  Re  Shutileworth.  4  Giff.  87 ;  Re  Derriman, 
W.  N.  (1866),  269. 

In  cases  where  a  special  Act  was  dated  before,  and  had  not  been  incorporated  Practice 
with  the  Lands  Clanses  Act,  it  was  the  practice  of  the  Court  of  Exchequer  to  make  under  special 
the  company  pay  costs,  whether  they  were  ffiven  by  the  special  Act  or  not ;  but  the  Acts. 
Court  ox  Cminoery  was  more  strict,  and  held  that  ike  company  need  only  pay  such 
costs  as  were  provided  for  by  their  spjacial  Act.     (See  the  cases  collected  in  Morgan 
and  Wurtzburg  on  Costs,  p.  303.)    The  matter  is  of  no  great  importance  now  as 
the  ooets  are  in  the  discretion  of  the  Court  in  all  cases,  and  the  Court  generally 
adopts  the  rules  laid  down  by  the  L.  C.  C.  Act  {Bx  parte  Mereer^  Co,y  10  Ch.  D. 
481;  ReSmihury,  W.  N.  (1883),  116;  Ex  parte  Hoepiial  of  St.  Katharine,  17  Ch.  D. 
378 ;  Re  Lee  and  Hemingway,  24  Ch.  D.  669). 

{e)  For  cases  of  doubt,  whether  the  refusal  is  wilful,  see  Re  Jonee,  4  Jur.  N.  S.  What  is  not 
681 ;  JBx  parte  Marthall,  1  Phil.  560.    A  wilful  refusal  means  a  capricious  refusal ;  a  wilful 
and  a  reasonable  objec^on,  though  ultimately  overruled,  is  not  a  wilful  refusal  refusal, 
within  the  section ;  see  Ex  parte  Bradehaw,  16  Sim.  174 ;  J{#  Windtor  Railway,  12 
Bear.  522;  Ex  parte  Raihton,  15  Jur.  1028  ;  and  Ex  parte  Dathwood,  3  Jur.  N.  S. 
103 ;  and  see  also  Ex  parte  Zaweon,  17  W.  B.  186 ;  and  Re  Divere,  1  Jur.  N.  S. 
995. 

But  where  a  vendor  insisted  upon  payment,  not  only  of  the  purchase-money,  but  What  is  a 
of  his  costs  also,  before  he  gave  up  possession,  and  the  company  consequently  paid  wilful  refusal. 
the  pnxtdiase-money  into  the  bank  under  the  76th  section  of  the  Act,  V.-C.  Wood, 
on  a  petition  to  obtain  payment  out  of  the  money,  held  that  the  vendor  had  been 
guilty  of  "  wilful  refusal,"  and  had  thus  disentitled  himself  to  receive  costs  (Re 
TiamerU  Relate,  10  W.  B.  128;  and  see  also  Ex  parte  Hyde,  dted  in  Seton,  p.  1443). 
As  to  wilful  neglect,  see  Re  JFoodbum,  13  L.  T.  237  ;  Re  Marylebone  Improvement  Wilful 
uiet,  19  W.  B.  1058.  neglect. 

(/)  Where  lands  are  taken  by  several  companies,  the  costs  of  an  application  for  Where  several 
payment  out  of  the  purchase-monies  must  be  borne  by  the  companies,  or,  if  any  of  oompanies 
them  have  been  amalgamated,  by  such  of  them  as  are  subsisting  at  the  tune  of  the  paidinpur- 
application,  in  equal  shares  (Ex  parte  Gaekell,  2  Ch.  D.  360  ;  45  L.  J.  Ch.  368  ;  24  chase-money. 
W.  B.  762;  Ex  parte  Eccleeiastieal  Commieaioners,  W.  N.  (1873),  173).    And  the 
same  rule  applies  in  genera]  to  the  costs  of  an  application  for  re-investment  in  land, 
except  that  uie  costs  of  the  ad  valorem  stamp  on  the  conveyance  must  be  borne  by 
the  oompanies  rateably,  aocOTding  to  the  amount  contributed  by  each  to  the  pur- 
chase-monies (Ex  parte  Bishop  of  London,  2  De  G.  F.  &  J.  14 ;  Ex  parte  Corporation 
of  London,  5  £q.  418 ;  Re  Maryport  and  Carlisle  Ry,  Co.,  1  N.  B.  506 ;  11  W.  B. 
410  {8.  C.  32  Beav.  397 ;  1  N.  B.  645 ;  11  W.  B.  507,  contra,  is  overruled) ;  Ex 
parU  Corpus  Christi  College,  Oxford,  13  £q.  334 ;  Re  Leigh,  6  Ch.  887 ;  Ex  parte 
Governors  of  Christ's  Hospital,  27  W.  B.  468  ;  Re  Byron,  1  De  G.  J.  &  S.  358 ;  2 
N.  B.  294  ;  8  L.  T.  662;  Re  Merton  College,  1  De  G.  J.  &  S.  36L;  3  N.  B.  698  ;  10 
Jur.  N.  S.  223 ;  12  W.  B.  608  ;  10  L.  T.  8  ;  Ex  parte  Governors  of  Chrises  Hospital, 
2  H.  ft  H.  166 ;  London  and  Brighton  Ry.  Co.  v.  The  Shropshire  Ry.  Co.,  23  Beav. 
605)  ;  and  a  surveyor's  fee  will  be  apportioned  in  the  same  way  as  the  costs  of  the 
md  veUorem  stamp  (Ex  parte  Corporation  of  London,  6  Eq.  418 ;  Re  Power,  W.  N. 
(1876;),  205). 

Where,  however,  there  is  great  inequality  in  the  amounts,  such  as  would  produce 
extreme  hardship  and  injustice,  the  costs  may  be  apportioned  (Ex  parte  Governors  of 
Bartholomew's  Hospital,  20  Eq.  369  ;  Ex  parte  Christ  Church,  9  W.  B.  474  ;  ExparU 
Governors  of  St,  Thomas's  Hospital,  7  W.  B.  425  ;  Re  Byron's  Settled  Estates,  1  De 
O.  J.  ft  S.  358  ;  2  N.  B.  294  ;  ExparU  Bean  of  Christ  Church,  W.  N.  (1872),  201) ; 
but  see  ExparU  Governors  of  Christ's  Hospital,  2  H.  ft  H.  166). 

The  landowner  ought  to  make  one  application  only  for  payment  out,  or  reinvest- 
ment of  the  money  paid  in  by  the  several  companies  (Ex  parU  Lord  Broke,  1 1  W.  B. 
605). 

Where  two  funds  paid  into  Court  had  been  dealt  with  by  different  branches  of  When  funds 
the  Court,  and  it  was  desired  to  deal  with  both  fimds  at  the  same  time,  leave  was  are  in  difPer- 
given  to  present  one  petition  in  both  matters  in  one  branch  of  the  Court  without  ent  branches 
tnnflfefnng  either  of  the  matters  (Re  Lord  Arden,  10  Ch.  445).    See,  too,  Re  of  the  Court* 
Buttor/jeld,  9  W.  B.  805 ;  Re  Gore  Lmgton,  10  Ch.  328. 

(ff)  The  oosts  of  the  purchase  or  taking  of  the  lands,  or  which  'shall  have  been  Costs  of 
inuoned  in  consequence  thereof,  include  the  costs  of  ascertaining  the  value  of  the  purchase 
land  convejred,  e.g.,  by  apportionment  of  ground-rents  (Ex  parte  Flower,  1  Ch.  or  taking. 
699) ;  seeus  in  oases  where  the  purchase  is  not  compulsory,  see  note  ip),  p.  45). 

'Tbsj  also  include  costs  of  a  power  of  attorney  from  parties  abroaa  (Re  Godley,  10  Costs  of  con- 
Ir.  Kq.  Bep.  222 ;  Ex  parU  Incumbent  ofGuilden  Sutton,  8  De  G.  M.  ft  G.  380 ;  2  veyanoe. 
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Costa  of 
interim  in- 
Testment. 


Costs  of  and 
incident  to 
payment  of 
dividends. 


Costs  of  rein< 
vestment  in 
land; 


in  redeeming 
incumbrances 
or  land  tax. 


What  are 
costs  of  rein- 
vesting in 
land. 


Petitions 
under  Trustee 
Act,  &c. 


Costs  where 
reinvestment 
in  land  is 
asked  for  by 
person  abso- 
lutely 
entitled. 

Special  costs 
of  purchase. 


Jur.  N.  S.  793),  and  costs  of  conveyance  generally.    As  to  oorta  of  taking  lands 
which  are  the  subject  of  a  suit,  see  note  (/:),  infra, 

(A)  The  costs  of  interim  investment  indude  the  broker's  oommiasioii  {Es  parti 
Corporation  of  Trinity  House^  3  Hare,  95  ;  He  BraithwaiU,  1  Sm.  &  Oiff.  App.  xr. ; 
Ex  parte  Earl  of  Uarborough,  22  L.  T.  (O.  S.)  116). 

The  company  must  pay  Uie  costs  oi  an  interim  investment  either  in  stock  (JB# 
Liverpool  RaiUcay  Co.,  17  Beav.  392).  or  on  real  security*  {Re  Fienum,  10  Eq.  612; 
JU  Sewart,  18  Eq.  278  ;  Re  Smith,  9  Eq.  178  ;  Re  Blyth  (Lord  Chancellor  Selbome), 
16  Eq.  468  ;  21  W.  R.  819;  Reading  v.  Hamilton,  6  L.  T.  628) ;  and  without  any 
condition  as  to  the  costs  of  any  future  permanent  investment  {Re  Blyth;  Re  Sewart; 
the  cases  of  Re  Lomax,  34  Beav.  294 ;  Re  IVtlkimon,  16  W.  R.  637  ;  and  Re  Flemon  (on 
this  point)  must  be  considered  overruled).  See  also  Ex  parte  Eton  College,  15  Jur. 
45;  3Rly.  Ca.  271. 

On  an  application  for  interim  investment  partly  in  securities  authoriaed  by  the 
special  Act,  and  partly  in  debenture  stock  under  the  provisions  of  the  Settled  Land 
Act,  1882,  the  public  body  must  pay  the  costs  of  investment  {Re  Manbury,  W.  N. 
(1883),  116;  31  W.  R.  784). 

The  costs  of,  and  incident  to,  the  payment  of  the  dividends  must  be  paid  by  the 
company  {Ex  parte  Incumbent  of  Guilden  Sutton,  8  De  G.  M.  &  G.  380  ;  2  Jur.  N.  S. 
793;  Ex  parte  Eccles.  Commissioners,  39  L.  J.  Ch.  623). 

So  where  the  purchase-money  of  leaseholds  was  invested  in  consols,  and  Uie 
dividends  thereon  did  not  amount  to  the  rents  previously  payable,  so  that  yearly 
sales  were  necessary  in  order  to  satisfy  the  tenant  for  life,  the  costs  of  such  salea 
were  held  to  be  payable  by  the  company  {Re  Long,  1  W.  R.  226 ;  and  see  Re 
Edmunds,  35  L.  J.  Ch.  538  ;  W.  N.  (1866),  111 ;  14  W.  R.  607). 

As  to  the  costs  of  an  application  for  payment  of  dividends  to  persona  suooesaivelj 
entitled,  see  Re  JoUiffe,  9  Eq.  668,  and  other  cases  in  note  (A),  infra, 

(i)  The  section  provides  that  the  company  shall  pay  the  costs  of  the  reinveetmenif 
in  cases  where  the  reinvestment  is  in  lands  or  hereditaments  {Re  Lathropp*8  Charity, 

I  Eq.  467) ;  for  if  a  company,  acting  under  its  compulsory  powers,  deprives  a  man 
of  his  land,  it  is  bound,  at  its  own  cost,  to  place  him  in  possession  of  land  of  equal 
value  {Ex  parte  Rector  of  Holywell,  2  Dr.  &  Sm.  466).  But  the  section  does  not 
provide  that  when  the  purchase-money  is  applied  in  any  of  the  other  modes  autho- 
rised by  the  69th  section,  the  company  shall  pay  any  costs  other  than  those  of  the 
application,  and,  accordingly,  the  costs  of  applying  the  purchase-money  in  dis- 
charge of  incumbrances  have  been  held  not  to  be  payable  by  the  company  {Ex  parts 
Corporation  of  Sheffield,  21  Beav.  162  ;  Ex  parte  Town  Trustees  of  Sheffield,  8  W,  R. 
602 ;  Ex  parte  Earl  of  Hardwicke,  1  De  G.  M.  &  G.  297 ;  17  L.  J.  Ch.  422 ;  Re 
Yeates,  12  Jur.  279 ;  Re  Mark's  Trust,  W.  N.  (1877),  63) ;  but  the  contrary  was  held 
in  Ex  parte  Traford,  2  Y.  &  C.  Ex.  622 ;  Ex  parte  Bishop  of  London,  2  De  G.  F.  & 
J.  14 ;  and  see  Re  London  ^  South  Western  Railway  Act,  2  J.  &  H.  390 ;  and  the 
costs  of  proceedings  to  redeem  the  land  tax  can  certainly  be  ordered  to  be  paid 
by  the  company  {Re  London  4-  Brighton  Railway  Co.,  18  Beav.  608;  Ex  parte 
Beddoes,  2  Sm.  &  Giff.  466 ;  Re  Bethlem  Hospital,  19  Eq.  467  ;  44  L.  J.  Ch.  406 ;  23 
W.  R.  644,  where  the  cases  are  discussed  by  Jessel,  M.  R. ;  Re  Vicar  of  Queen  Camei, 

II  W.  R.  603  ;  Ex  parte  Hospital  of  St.  Katharine,  17  Ch.  D.  378). 

The  company  have  had  to  pay  the  following  costs  under  the  head  of  costs  of  rein- 
vesting the  purchase-money  in  other  lands : 

Costs  of  enrolling  a  purchase  deed  {Re  Govemore  of  Chrisfe  Hospital,  12  W.  R. 
669). 

Of  referring  the  title  to  the  conveyancing  counsel  of  the  Court  \Re  Morgan  Jones, 
6  W.  R.  762). 

Of  a  second  petition  rendered  necessary  by  the  lands  selected  for  reinvestment 
being  the  subject  of  a  chancery  suit  {Carpmael  v.  Frqffit,  17  Jur.  875 ;  23  L.  J.  Ch. 
166) ;  and  see  infra,  note  (k). 

Of  a  petition  imder  the  Trustee  Act  rendered  necessary  by  the  death  of  the  vendor 
lea^-ing  an  infant  heir  {Re  Lowry,  16  Eq.  78).    See  cases  cited,  p.  45,  pest. 

But  not  the  costs  of  the  vendor's  appeanmoe  on  the  petition  {Re  Ihflar,  1  Jur. 
N.  S.  976) ;  nor  Uie  fine  payable  on  a  reinvestment  in  purchase  of  copyholds,  the 
fine  being  part  of  the  purchase-money  {Ex  parte  Vicar  of  Sawston,  6  W.  R.  492 ;  4 
Jur.  N.  S.  473). 

The  company  is  liable  to  pay  the  costs  of  reinvestment  in  land,  ev^  where  a 
person  who  has  beoome  absolutely  entitled  to  the  money  asks  for  suc^  reinvestment 
{Re  Jones,  39  L.  J.  Ch.  190 ;  18  W.  R.  312  ;  Re  Hodd,  W.  N.  (1871),  83 ;  and  see 
Re  Parker,  13  Eq.  496 ;  26  L.  T.  12  ;  20  W.  R.  289  ;  Re  Bagot,  14  W.  R.  471  ;  Re 
rick,  10  W.  R.  366  ;  Re  Lye,  W.  N.  (1866),  20) ;  and  where  a  person  absolutely  en- 
titled  to  the  money  died,  having  resettled  it,  the  company  had  to  pay  the  costs  of 
reinvestment  in  land,  to  be  settled  to  the  uses  of  the  will  {Re  J>e  Beauvoir,  2  De  G. 
F.  &  J.  6  ;  8  W.  R.  426 ;  and  see  Re  Lye,  W.  N.  (1866),  20). 

When  the  money  is  sought  to  be  reinvested  in  land  upon  a  contract  whioh  throws 
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upon  the  purchaser  ooBts  of  the  purchase,  which  in  an  open  contract  would  be  borne     7  &  8  Vict, 
by  the  vendor,  the  costs  dfreoted  to  be  paid  by  the  company  will  be  limited  to  those  o.  18,  s.  69-87. 

which  in  an  open  contract  would  be  purchaser's  costs  {Ex  parte  Gowmort  of  Chriat^g  

Mospital,  20  £q.  605  ;  Se  Temple  Church  Lands,  Bristol,  26  W.  B.  259  ;  W.  N.  (1877), 
262  ;  and  see  220  Mason,  W.  N.  (1872),  77). 

The  costs  of  reinvestment  in  the  purchase  of  other  lands  may  include  the  costs  of  Costs  of 
suocessive  reinvestments,  and  of  bond  Jlde  but  abortive  atteraps  to  reinvest.  successive 

The  costs  of  three  suooeasive  reinvestments  in  land  were  ordered  to  be  paid  by  the  reinvestments 
company  in  Re  St,  Katharine's  Dock  Co.,  3  Rly.  Oa.  514 ;  and  see  Jones  v.  Lewis, 

2  M.  &  G.  163 ;  Re  Merchant  Tailors'  Co,,  10  Beav.  485 ;  Ex  parte  Trustees  of  St. 
Bartholomew's  Hospital,  4  Drew.  425 ;  Ex  parte  Eton  College,  3  Rly.  Ca.  271 ;  Ex  parte 
Bouverie,  4  Rly.  Ca.  229;  Be  Hereford,  ^c.  By.  Co.,  13  W.  R.  134;  Ex  parte 
Beetw  of  Loughton,  5  Rly.  Ca.  591  f where  the  company  had  to  pay  the  costs,  though 
6/.  only  was  invested  in  the  seoona  purchase) ;  Re  Brandon,  2  Dr.  &  Sm.  162 ;  Ex 
parte  Fishmonger^  Co.,  11  W.  R.  81 ;  J2*  Faddon,  W.  N.  (1878).  65.  Where  the 
purchase-money  amounted  to  125,000/.  the  Court  did  not  consider  six  applications  for 
reinvestment  leaving  38,440/.  still  uninvested  to  be  unreasonable  {Ex  parte  Hospital 
of  St.  Katharine,  17  Ch.  D.  378).  In  Re  Kinaey,  1  N.  R.  303,  the  balance  remaining 
uninvested  was  paid  out  to  trustees  under  the  7l8t  section. 

Land  having  been  purchased  out  of  money  in  Court,  an  application  was  made  for  In  redemption 
reinvestment  of  a  further  sum  in  redemption  of  the  land-tax,  and  the  company  paid  of  land  ta±. 
the  costs  {Re  London  and  Brighton  By.,  18  Beav.  608). 

Where  attempts  not  authorised  by  the  Court  to  reinvest  in  land  fail  by  reason  of  Of  attempts 
the  Court's  disapproval  or  otherwise,  the  company  does  not  pay  the  costs,  but  where  to  reinvest, 
the  Court  has  approved,  and  the  purchase  goes  off  for  other  reasons,  the  company 
pays  the  costs  of  the  bond  fide  attempt  (Ex  parte  Rector  of  Holywell^  2  Dr.  &  Sm.*  463; 
13  W.  R.  960  ;  Re  Carney,  20  W.  R.  407  ;  W.  N.  (1872),  63  ;  26  L.  T.  308  ;  Ex  parte 
Copley,  4  Jur.  N.  S.  297 ;  Ex  parU  Eton  College,  7  W.  R,  710 ;  Re  Maedonald,  6  Jur. 
N.  S.  865 ;  2  L.  T.  168 ;  Ex  parU  Stevens,  15  Jur.  243  ;  Re  Hardy,  18  Jur.  370  ;  Re 
JTolley,  1  W.  R.  407,  465  ;  Re  Vawdrey,  3  Giff.  224  ;  Ex  parte  Fumfrey,  4  Rly.  Ca. 
490  ;  Ex  parte  The  ManchesUr  Burial  Board,  W.  N.  (1866),  117). 

{h)  The  costs  of  the  application  may  be  directed  to  be  paid  by  the  company  in  the  Costs  of  ob- 
f  olio  wing  cases : —  taining  the 

If  the  application  is  for  reinvestment,  and  that  not  merely  strict  reinvestment  in  orders, 
iund,  but  also  in  any  of  the  modes  allowed  by  the  Court  under  section  69 ;  see  Re  Pq^  reinvest - 
Lathropp's  Charity,  35  Beav.  297 ;  1  Eq.  467,  where  Re  Bucks  Bailway,  14  Jur.  1065,  ment. 
and  Re  Oxford,  ^c.  Railway,  27  Beav.  571,  were  reviewed. 

If  the  application  is  for  payment  of  the  dividends  of  an  interim  investment,  it  is  For  payment 
decided  that  though  there  has  been  an  application  for  interim  investment  and  pay-,  of  dividends 
ment  of  dividends  to  one  tenant  for  liJFe,  the  company  must  bear  the  costs  of  a  to  persons 
further  application  on  the  death  of  such  tenant  for  life  for  payment  of  future  entitled, 
dividends  to  the  person  subsequently  entitled  (Re  Jolliffe,  9  Eq.  668,  where  Ex  parte 
Incumbent  ofGuilden  Sutton,  8  De  G.  M.  &  G.  380,  was  referred  to) ;  and  see  Re  Lye, 
W.  N.  (1866),  20 ;  Re  Byrom,  5  Jur.  N.  S.  261 ;  but  the  company  had  not  to  pay  the 
coets  of  a  petition  for  payment  of  dividends  to  new  trustees  of  a  settlement,  where 
the  original  petition  was  defective  (Re  Fryor,  W.  N.  (1876),  141 ;  35  L.  T.  202 ;  see, 
however,  as  to  the  costs  of  defective  and  unnecessary  petitions,  infra,  p.  45. 

If  the  application  is  for  payment  out  to  the  person  absolutely  entitled,  then  if  the  For  payment 
land  belongs  to  several  persons,  though  their  interest  is  derived  under  the  same  out. 
will,  they  may  each  apply ;  but  if  two  or  more  appear  by  one  solicitor,  they  will 
onh;  have  one  set  of  costs  (Re  Nicholl,  W.  N.  (1866),  93). 

The  oompanv  must  pay  the  costs  not  only  of  obtaininff*  the  orders,  but  of  pro-  Conts  of 
oeedinga   relatmg   thereto   except  those  caused   by  litigation  between  adverse  orders  and 
claimants  (as  to  which  see  note  (m)).  proceedings 

Thus  where  the  lands  taken  are  the  subject  of  an  administration  suit  pending  in  relating 
the  Chancery  Division,  the  company  wiU  have  to  pay  the  costs  of  proceedings  therein  thereto, 
neoessitated  by  the  purchase ;  see  Dinning  v.  Henderson,  2  De  G.  &  Sm.  485 ;  Faterson 
T.  Faterson,  10  L.  T.  183 ;  Bradshaw  v.  Fane,  1  N.  R.  159 ;  9  Jur.  N.  S.  166 ;  Re 
Brandon,  2  Dr.  k  Sm.  162 ;  i9.  C.  nom.  Brandon  v.  Brandon,  9  Jur.  N.  S.  11 ;  Eden  v. 
Thompson,  2  H.  &  M.  6  ;  Brandon  v.  Brandon,  11  Jur.  N.  S.  30 ;  Henniker  v.  Chafy, 
35  Beav.  124  ;  FieardY,  Mitchell,  12  Beav.  486 ;  Haynes  v.  Barton,  1  Dr.  &  Sm.  483 ; 
and  see  ^.  a  1  Eq.  422  ;  Henniker  v.  Chafy,  28  Beav.  621,  625 ;  Re  Walker,  7  Rly. 
Casee,  129  ;  Re  Taylor,  1  Mac.  &  G.  210 ;  Re  Hore's  Estate,  5  Rly.  Cases,  592;  Re 
Merchant  Tailors'  Co.,  10  Beav.  485 ;  but  see  Hore  v.  Smith,  14  Jur.  55 ;  Re  Fieton, 

3  W.  R.  327 ;  mison  v.  Foster,  26  Beav.  398 ;  5  Jur.  N.  S.  113 ;  Sidney  v.  Wilmer, 
31  Beav.  338. 

Where  lands  belonging  to  a  lunatic  were  taken,  and  the  next  of  kin  attended  Ref  ecences  in 
inquiries  into  the  propriety  of  investment,  &c.,  their  costs  were  held  payable  by  the  lunacy, 
company  (Re  Briseoe,  2  De  G.  J.  &  S.  249  ;  and  see  Re  Taylor  ;  Re  Walker  ;  Re  Milnes, 
1  Ch.  P.  28). 
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But  the  company  is  not  liable  to  pay  costs  of  the  appearsnoe  of  parties  to  the 
suit  who  have  been  improperly  served  {Edtn  v.  Thomp$om,  2  U.  &  M.  6 ;  and  see 
MeUin^  v.  JBird,  22  L.  J.  Ch.  699 ;  Haire  v.  ZoriW,  12  L.  T.  (O.  S.)  306) ;  and  if 
parties  who  might  and  ought  to  appear  together,  vexaiionaly  appear  separatdy, 
and  thereby  increase  the  costs,  the  company  will  not  have  to  pay  these  mcveased 
costs  {£x  parte  Baronet  Braye,  11  W.  R.  333 ;  and  see  Be  Ifiehoil,  14  W.  B.  475  ; 
Be  Frebend  of  St.  Margaret,  10  L.  T,  221). 

The  following  rule  seems  to  be  now  established  as  to  service  npon  mortgagees 
and  incumbrancers,  and  the  costs  consequent  thereon :  Where  there  axe  ineom- 
brancers  who,  as  a  matter  of  form,  are  necessary  parties,  but  who  have  no  interest 
in  opposing  the  petition,  the  proper  course  is  to  serve  them  with  a  copy  of  the 
petition,  and  tender  them  thirty  shillings  for  costs,  with  an  intimation  that  if  they 
appear  they  will  be  Uable  to  pay  their  own  costs ;  the  rule  appUee  equally  to  peti- 
tions for  reinvestment  in  land  and  to  petitions  for  pavment  out,  eiuier  to  or  with 
the  consent  of  incumbrancers ;  but  the  petitioners  will  be  entitled  to  add  to  their 
costs  of  the  petition  (in  addition  to  the  thirty  shillings),  a  sum  sufficient  to  cover 
the  costs  of  an  affidavit  of  service  ;  see  Be  Gore  Langton^e  Estates,  10  Ch.  328 ;  44 
L.  J.  Ch.  405  ;  23  W.  R.  842  ;  32  L.  T.  785 ;  Be  EaUUad  UniUd  Chariiiea,  20  £q. 
48;  Bx  parte  Jones,  14  Ch.  D.  624  ;  Be  Blattison,  4  Ch.  D.  207  ;  R.  8.  C.  (1883), 
Ord.  LXV.  r.  27  (19).    The  earlier  cases  vrere  conflicting. 

The  company  are  not  bound  to  pay  the  costs  of  incumbrancers  on  the  interest  ol 
a  tenant  for  Ufe  {Ex  parte  Smith,  6  Rly.  Ca.  150),  unless  they  are  served  at  the 
instance  of  the  company  {Be  Hungerford,  1  K.  &  J.  413),  or  their  interests  are 
affected  {Be  Nash,  1  Jur.  N.  S.  1082 ;  and  see  i2«  Thomas,  12  W.  R.  646).  Nor  is 
it  necessary  on  a  petition  for  interim  investment  and  payment  of  dividends  to  serve 
persons  having  charges  on  the  inheritance  prior  to  the  life  estate,  and  the  ooets  of 
such  parties,  il  served,  will  not  be  allowed  against  the  company  {Be  Morris,  20  £q. 
470  ;  23  W.  R.  851 ;  and  see  i2»  Lowling,  45  L.  J.  Ch.  568 ;  24  W.  R.  729).  So, 
when  a  mortgage  affects  part  only  of  the  land,  but  not  the  part  taken  by  the  oom- 
pany,  the  company  will  not  be  ordered  to  pay  the  costs  of  tne  mortgagee  if  served 
(Be  Yeates,  12  Jur.  279) ;  and  where  a  small  portion  of  the  estate  oi^  was  in  mort- 
gage, and  it  became  necessary  to  apply  to  the  Court  in  a  x)ending  suit  to  obtain 
a  release  from  the  mortgagee,  it  was  held  that  the  company  were  not  liable  to  psy 
the  costs  of  the  application  {Ex  parte  BhiUips,  11  W.  R.  64,  reversing  8,  (7.  2  J.  &  H. 
390). 

The  costs  of  a  mortgagee,  whose  incumbrance  has  been  created  after  the  lands 
were  taken  and  the  money  paid  into  Court  are  not  payable  by  the  company  {Be 
Middle  Level  Drainage  and  Navigation  CommiseionerSf  June  23,  1864,  Y.-C.  K. ;  Be 
Jones,  39  L.  J.  Ch.  190  ;  18  W.  R.  312). 

Where  the  mortgag^ee  of  a  tenant  for  life  of  lands  taken  by  a  railway  company 
dies,  and  the  mortgagor  and  the  executors  of  the  mortgagee  petition  for  payment 
of  the  dividends  to  a  transferee  of  the  mortgage,  the  company  are  not  liable  to  pay 
the  costs  of  the  petition  {Be  Byrom,  6  Jur.  N.  S.  261 ;  7  W.  R.  867). 

The  general  rule  above  laid  down  as  to  mortgagees  applies  also  in  the  ease  of 
trustees,  but  of  course  the  company  must  pay  the  costs  of  trustees  who  have  been 
properly  served  and  appear  {Be  Fineh,  14  W.  R.  472 ;  Be  Duke  of  Cleveland^  HarU 
Estates,  1  Dr.  &  Sm.  46 ;  Menniker  v.  Chafy,  35  Beav.  124  ;  ovenxiling  on  this  point 
Wilson  V.  Foster,  26  Beav.  398) ;  and  see  Be  Bumell,  12  W.  R.  568 ;  JZ^  Bowes,  12 
W.  R.  929  ;  Be  East,  2  W.  R.  Ill ;  ExparU  Metropolitan  By,,  W.  N.  (1868),  204  ; 
16  W.  R.  997 ;  ExparU  Z.  %  8,  W,  By.  Co.,  38  L.  J.  Ch.  627 ;  Be  FMiieon,  4  Ch. 
D.  207. 

Generally  speaking,  if  a  tenant  for  life  petitions  for  interim  investment  or  for 
payment  out,  or  for  reinvestment  in  land,  and  there  is  no  suit  pendine  or  other 
special  circumstances,  the  petition  should  not  be  served  on  remaindermen  or 
trustees  {Ex  parte  Staples,  1  De  G.  H.  &  G.  294 ;  Be  Whiiling,  9  W.  R.  830 ;  Be 
Mamer,  3  Eq.  432 ;  Be  Dowling,  45  L.  J.  Ch.  568 ;  24  W.  R.  729). 

And  where  a  petitioner  is  only  entitled  as  one  of  a  class  to  an  aliquot  part  of 
the  fund  service  on  the  other  paxties  interested  may  be  dispensed  with  {Be  Midland 
By.j  11  Jur.  1095). 

But  where  the  petition  is  under  section  74  for  the  application  of  purchase- money 
paid  in  respect  ox  leases  or  reversions  which  are  in  settlement,  ana  the  apportion- 
ment thereof  between  tenant  for  life  and  remaindennen,  the  remaindermen  are 
** parties  interested"  within  the  section,  and  are  entitled  to  appear  {Be  Brailey^ 
yf/N.  (1866),  109 ;  Be  Crane,  7  Eq.  322  ;  and  see  J2*  Bonmey,  3  N.  R.  287). 

Anifl  when  the  petition  is  for  remvestment  not  in  land  or  hereditaments  but  in 
improvements,  the  remaindermen  ahould  be  served  {Be  Leigh,  9  Ch.  684). 

Aj  to  the  costs  of  serving  the  ordinary,  and  of  his  appearance  on  the  petition 
where  his  consent  is  required,  see  Ex  parte  Viear  of  Creech  8t.  Michael,  21  L.  J. 


Ch.  677,  where  such  costs  were  allowed ;  but  conware  Ex  parte  Biehop  of  Zondom^ 
2  De  G.  F.  &  J.  14,  where  the  costs  of  the  Ecclesiastical 
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ooDfleiLt  waa  neoeaBaxy  to  the  inTestmeDt,  and  S$  Incumbent  of  Whiifield^  IJ.  &  H^     7  ft  8  Viet. 
610 ;  9  W.  B.  764,  where  the  costs  of  the  govemora  of  Queen  Anne'a  Bounty,  p.  18,  a.  69-87* 
weze  disallowed  against  the  company.    In  JSx  parte  Dean  and  Canone  of  Maneheeter,  — '— ' 
28  L.  T.  184,  the  costs  of  the  Ghnzoh  Estates  GommiasionerB  were  ordered  to  be  Goremors  of 
paid  out  of  the  fonds  in  Court.  Queen  Anne's 

Tenants  in  common  interested  in  money  paid  into  Court  by  a  company  are  Bonnty. 
entitled  to  their  costs  of  appearance  separate^  on  an  application  by  one  of  them  Church 
for  payment  of  the  money  to  an  incumbrancer  of  the  whole  {Be  Braye^  9  Jur.  Estates'  Com- 
K.  S.  464).  miflsioners. 

The  costs  of  the  Attorney-General  on  a  petition  entitled  under  Sir  S.  Bomilly's  tenants  in 
Act,  52  Geo.  HE.  c.  101,  are  payable  by  the  company  ifie  London^  Brighton  and  M^mmnn 
South  Coatt  Sailway  Co,,  18  Beav.  608).  common. 

The  company  are  not  liable  to  pay  the  costs  of  the  official  solicitor  whom  it  has  -Attorney- 
become  necessary  to  serve  through  the  fund  not  having  been  dealt  with  for  tS^^^^^^» 
upwards  of  fifteen  years  {Be  Clarke,  21  Ch.  D.  776).  Offidal 

The  company  were  held  liable  to  pay  the  costs  of  freemen  of  a  city  where  the  solicitor, 
land  belonged  to  a  corporation  {Ex  parte  Mayor  of  Lincoln,  6  Bly.  Ca.  738).  freemen. 

The  Court  will  take  care  that  the  company  are  not  put  to  unnecessary  costs :  e.g.,  tt«»<w«<.».*» 
of  unnecessary  matter  in  a  petition  {mTiarU  Oeb£dieton,  8  Hare,  31 ;  Moire  y.  ^^^""^""^ 
Zovitt,  12  L.  T.  (O.  S.)  306) ;  but  the  introduction  into  the  petition  of  clauses  in 
igi0^ia/ ^<;^  is  not  necessarily  impertinent  (J20  LiUey,  17  Sim.  110);  and  see  as  to  ^^Rtny 
ooeta  of  unnecessary  matter  generally,  B.  S.  C.  (1883),  Ord.  LXY.  r.  27  (20),  petitions. 
infra.  Unnecessary 

So,  if  a  second  petition  is  necessary  by  reason  of  a  defect  in  the  first,  the  com-  and  defective 
pany  wHl  not  have  to  pay  the  costs;  see  Be  London  and  Brighton  Bailtoay  Co,,  18  petitions. 
£eav.  608,  612;  £x  parte  JoUiffe,  3  Jur.  N.  S.  633 ;  Be  Byrom,  5  Jur.  N.  S.  261 ; 
Bo  Leigh,  6  Ch.  887  ;  Bx  parte  Winder,  6  Ch.  D.  696  ;  aeeue  where  the  defect  was 
in  the  order  {Be  Goe,  3  W.  B.  119,  where  the  costs  of  two  necessaiy  petitions  were 
allowed  agamst  the  company;  and  see  Be  Metropolitan  Bailway  Co,  and  Maire, 
W.  N.  (1876),  245) ;  but  see  JS^  Oakham  School,  23  L.T.  (O.  S.)  251 ;  and  Be  Pryor, 
W.  K.  (1876),  141 ;  35  L.  T.  202.  See  also  J20  Hattieon,  4  Ch.  D.  207 ;  Be  NiehOU^ 
W.  N.  (1866),  93. 

Where  two  portions  of  a  settled  estate  had  been  taken  by  different  corporations, 
and  the  purchase-money  had  been  paid  into  two  different  branches  of  the  Court, 
and  two  petitions  wero  presented  for  reinvestment  of  the  two  fimds  together  in  one 
pun^ase,  the  Court  only  allowed  the  costs  of  one  as  costs  under  the  Act  (Be  Oore 
Langton^e  Eatatee,  10  Ch.  328) ;  and  see  Bo  Butterfltld,  9  W.  B.  805 ;  Be  Lord 
Arden,  10  Ch.  445. 

When  the  purchase-money  has  been  once  paid  out,  or  transferred  to  a  new  Subsequent 
account  {MeUing  v.  Bird,  22  L.  J.  Ch.  599 ;  17  Jur.  155),  the  company  ought  not  dealings  with 
to  pay  tne  costs  of  any  furUier  applications  renderea  necessary  by  subsequent  the  money 
deaiungs  with,  or  settlements  of  the  property  by,  the  landowner,  or  by  the  appoint-  after  transfer, 
ment  of  new  trustees  of  th'e  property  (.S^  Andemhaw  School,  1  N.  B.  255) ;  and  see 
Ex  parte  Mordem,  2  Be  G.  &  Sm.  263  ;  Be  Byrom,  5  Jur.  N.  S.  261 ;  7  W.  B.  367. 

Where  an  order  directed  payment  of  dividends  to  a  tenant  for  life,  the 
company  were  held  not  liable  to  pay  the  costs  of  a  subsequent  order  for  payment 
of  wem  to  an  assignee  of  the  tenant  for  Hfe  {Ex  parte  Vicar  of  Kiddermineter,  7 
W.  B.  482 ;  BeBick,  10  W.  B.  365).  As  to  the  costs  where  the  land  belonged  to  a 
charity  which  it  has  subsequently  become  necessary  to  reconstituto,  see  Be  Shake- 
opeare  Walk  School,  12  Ch.  D.  178 ;  Be  St,  BauVe  SehooU,  52  L.  J.  Ch.  454 ;  31 
W.  B.  424. 

Where  other  money  is  invested  besides  the  sum  paid  in  by  the  company,  the  Where  other 
Court  will  take  care  that  the  costs  are  not  thereby  increased  {Be  Branmer,  14  Jur.  money  is  in- 
236 ;  Be  Loveband,  9  W.  B.  12  ;   Ex  parte  Hodge,  16  Sim.  159 ;  Ex  parte  Tetley,  4  vested  besides 
Bhr.  Ca.  55  (but  see  Ex  parte  Lord  Falmertton,  ibid.  57) ;  Ex  parte  King**  Collie,  that  paid  in, 
6  De  G.  &  Sm.  621 ;  Ex  parte  Newton,  4  Y.  &  Coll.  518 ;  Attorney 'Gen,  v.  Mayor  of 
Boeheeter,  15  W.  B.  765 ;  W.  N.  (1867),  142 ;  Ex  parte  EeeUtiaetieal  Commiuionere^ 
13  W.  B.  575). 

(/)  The  costs  of  payment-out  include  those  of  a  disentailing  deed  {Bo  Brooking,  Costs  of  pay- 
2  Giff.  31 ;  Ex  party  Vaudrey,  3  Giff.  224) ;  and  of  half-yearly  sales  where  necessaiy  ment  out, 
for  apportionment  as  between  tenant  for  me  and  remaindermen  of  leaseholds ;  see  Be 
Long  uid  Be  Edmunde,  dted  noto  (A),  ante. 

As  to  costs  of  reinvestment  when  asked  for  by  a  person  absolutely  entitled,  see 
note  at  foot  of  p.  40,  ante, 

(fli)  The  woras  "  except  such  as  are  occasioned,"  &c.,  refer  to  "  costs  "  and  not  Exception  of 
to  ''proceedings"  {Bo  Cant,  1  De  G.  F.  &  J.  153;  Ex  parte  Beetor  of  St,  Jamee,  costs  of  ad- 
9  Jur.  K.  S.  1222).    **  Adverse  litigation  arises  where  different  parties  set  up  adverse  verse  litiga- 
titles  to  the  estate"  {Aakew  v.  Woodhead,  14  Ch.  D.  27,  per  Jessel,  M.  B.).    The  tion. 
usual  form  of  order  (on  which  see  Seton,  p.  1441,  and  Ex  parte  Hooper,  1  Dv,  269), 
divBota  tiie  company  "  to  pay  the  costs  of  obtaining  this  order,  &c.,  and  of  all  the 
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prooeoding^s relating  thereto/*  "Notwithstanding  what  is  stated  in  Re  Canty  1  De  G. 
r.  &  J.  159,  andi^#  Courts  of  Justice  Commusumers,  W.  N.  (1868),  124,  itisnotand  haa 
not  heen,  the  practice  to  insert  the  exception  as  to  the  costs  of  litigfation  between 
adverse  claimants,  unless  it  appears  or  is  suggested  that  some  litigation  haa  taken 
place  *'  (SetoD,  p.  1441).  In  a  simple  case  the  order  should  specify  what  costs  fall 
within  the  exception  {Ke  Tookev^  16  Jnr.  708 ;  Re  Longtcorthy  1  K.  &  J.  1  ;  Ex  parte 
CoUiuA,  15  L.  T.  (O.  S  )  362  ;  Ex  parte  Palmer,  13  Jur.  781).  And  see  further  aa  to 
the  form  of  the  order.  Re  Ilayuarij  9  L.  T.  320 ;  Ex  parte  Great  Southern  and  Western 
Rlf.,  Ir.  R.  11  Eq.  497. 
This  exception  only  applies  where  there  is  an  actual  litis  eontestatio  {Re  Longtcorthy 

I  K.  &  J.  1  ;  Re  Spooner,  ibid.  220 ;  Re  Hungerfordy  ibid.  413 ;  Ex  parte  Hooper^  1 
Drew.  2G4).  Costs  incident  to  the  ordinary  administration  of  a  fund  by  the  Court, 
e.  g.  the  costs  of  an  inquiry,  how  much  of  a  fund  belongs  to  a  mortgagor  and  how 
much  to  a  mortgagee  must  be  borne  by  the  Co.  (Re  Bareham^  17  Ch.  D.  329 ; 
Eden  V.  Thorn psouy  2  H.  &  M.  6).  Where  the  land  oelonged  to  a  devisee  for  life 
with  remainder  to  the  tostator^s  heirs,  it  was  held  that  the  company  must  pay  the 
costH  of  two  petitions  by  txo  co-heirs,  and  also  the  costs  of  investigating  the  title 
of  other  parties  who  claimed  to  be  heirs,  in  answer  to  advertisements  ordered  to  be 
issued  by  the  Court,  except  such  costs  as  were  occasioned  by  affidavita  of  the 
petitioners  in  answer  to  such  claims  [Re  Spooner,  1  K.  &  J.  220  ;  and  see  Maire  y. 
Lovitt,  12  L.  T.  (O.  S.)  306). 

A  contest  between  tenant  for  life  and  remainderman  as  to  how  much  of  a  fund 
belonged  to  one  of  them,  and  how  much  to  the  other,  was  held  by  V.-C.  Bacon  to 
be  within  the  exception :  but  this  decision  was  disapproved  of  by  Jessel,  M.  R. 
{Askew  y.  Wiwdhead,  14  Ch.  D.  27;  41  L.  T.  670;  42  L.  T.  667). 

It  was  said  by  V.-C.  Kindersley,  in  Re  Tookeg,  16  Jur.  708,  that  the  excep- 
tion was  not  intended  to  apply  to  a  question  of  construction  decided  by  tne 
Court  upon  petition,  but  to  a  case  where  an  action  at  law  was  necessary  to  decide 
the  rights  of  the  parties.     See,  too.  Ex  parte  Palmer,  13  Jur.  781 ;  -Re  Singleton, 

II  W.  R.  871 ;  Re  H'ilson,  W.  N.  (1867),  110.  But  where  the  petitioner,  although 
there  was  no  actual  hattile  litigation,  was  obliged  to  bring  parties  before  the  Coiut 
to  contest  questions  with  him  he  paid  their  costs,  though  the  general  costs  were 
borne  by  the  company  {Ex  parte  Cooper,  2  Dr.  &  Sm.  312  ;  34  L.  J.  Ch.  373  ;  11  Jur. 
N.  S.  103;  13W.  R.  304;   11  L.  T.  661). 

Where  a  question  arising  on  the  construction  of  a  will  relating  to  the  property 
taken  was  argued  by  the  petitioner  and  the  respondents,  the  company  was  only 
ordered  to  pay  one  set  of  costs  {Ex  parte  Stgan,  Johns.  387  ;  Ex  parte  Yates,  17  W.  R. 
872  ;  20  L.  T.  940  ;  W.  N.  (1809),  150).  In  another  case,  an  additional  application 
having  been  rendered  necessary  by  litigation,  no  order  as  to  costs  was  made  thereon, 
(Ax parte  JoUffe,  3  Jur.  N.  S.  633).  But  in  Carpmaely,  Proffitt,  23  L.  J.  Ch.  165  ;  17 
Jur.  875,  it  w^as  held  that  the  fact  of  a  second  petition  being  rendered  necessary  by 
the  investment  of  the  purchase-monies  in  other  lands  sold  in  a  pending  suit  did  not 
bring  the  case  within  the  exception  in  the  Act. 

When  a  company  has,  by  virtue  of  two  different  Acts,  taken  two  pieces  of  land 
held  under  the  same  title,  with  knowledge  that  such  title  is  disputed,  and  taken 
a  conveyance  from  both  claimants,  it  must  pay  the  costs  of  two  applications  for 
investment,  including  the  costs  in  each  case  of  the  appearance  of  the  adverse 
respondents  {Re  Rutterjield,  9  W.  R.  805).  But  where  two  parties  claimed  the 
money  and  the  company  paid  it  into  Court,  and  one  of  them  abandoned  his  claim, 
the  company  were  held  not  liable  for  the  costs  of  payment  in  or  of  the  petition  by 
the  other  for  payment  out,  the  Court  doubting  inaeed  whether  the  company  were 
not  in  strictness  entitled  to  have  their  costs  paid  by  the  claimant  {Re  English,  13 
W.  R.  932  ;  12  L.  T.  561 ;  see,  however,  Re  Duke  of  Xor/olk's  Estates,  W.  N.  (1874), 
168 ;  22  W.  R.  817).  In  Re  Bagot,  10  W.  R.  607,  V.-C.  Kindersley,  upon  a  special 
Act  containing  clauses  as  to  costs  substantially  the  same  as  those  m  the  Lands 
Clauses  ConsoUdation  Act,  decided  that  the  company  must  pay  all  the  costs  of  a 
petition  to  obtain  payment  of  money  out  of  Court,  involving  a  question  of  disputed 
conversion,  except  the  costs  of  the  petitioner  and  of  a  respondent,  both  of  whom 
had  failed  in  their  contentions. 

(n)  See  note  (i),  ante. 

And  with  respect  to  the  convoyances  of  lands,  be  it  enacted  as 
follows : 

LXXXI.  Conveyances  of  lands  to  be  purchased  under  the  provisions 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  may  be 
according  to  the  forms  in  the  schedules  (A)  and  (B)  respectively  to  this 
Act  annexed,  or  as  near  thereto  as  the  circumstances  of  the  case  will 
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admity  or  by  deed  in  any  other  form  which  the  promoters  of  the  under-     7  &  8  Vict. 

taking  may  think  fit ;  and  all  conveyances  made  according  to  the  forms         '   ! 

in  the  said  schedules,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit,  shall  be  effectual  to  vest  the  lands  thereby  conveyed 
in  the  promoters  of  the  undertaking,  and  shall  operate  to  merge  all 
terms  of  years  attendant  by  express  declaration  or  by  construction  of 
law  on  the  estate  or  interest  so  thereby  conveyed,  and  to  bar  and 
to  destroy  all  such  estates  tail,  and  all  other  estates,  rights,  titles, 
remainders,  reversions,  limitations,  trusts,  and  interests  whatsoever  of 
and  in  the  lands  comprised  in  such  conveyances  which  shall  have  been 
purchased  or  compensated  for  by  the  consideration  therein  mentioned ; 
but  although  terms  of  years  be  thereby  merged  they  shall  in  equity 
afford  the  same  protection  as  if  they  had  been  kept  on  foot  and  assigned 
to  a  trustee  for  the  promoters  of  the  undertaking,  to  attend  the  rever* 
sion  and  inheritance. 

LXXXn.  The  costs  of  all  such  conveyances  (o)  shall  be  borne  by  Costs  of 
the  promoters  of  the  undertaking,  and  such  .  costs  shall  include  all  conyeyanoes. 
charges  and  expenses  incurred  (/?)  on  the  part  as  well  of  the  seller  as 
of  the  purchaser,  of  all  conveyances  and  assurances  of  any  such  lands, 
and  of  any  outstanding  terms  or  interests  therein,  and  of  deducing, 
evidencing,  and  verifying  the  title  to  such  lands,  terms,  or  interests, 
and  of  making  out  and  furnishing  such  abstracts  and  attested  copies  as 
the  promoters  of  the  undertaking  may  require,  and  all  other  reasonable 
expenses  incident  to  the  investigation,  deduction,  and  verification  of 
such  title. 

(o)  The  costs  of  a  converanoe  prepared  but  not  used  hj  reason  of  inoumbrancers  Costs  of 
refosiiig  to  join,  were  held  to  be  payable  by  the  company  in  He  Livers^  1  Jur.  N.  S.  conveyance. 
995.     The  costs  of  conveyance  under  this  section  do  not  include  costs  of  a  collateral 
agreement  with  the  vendor,  which,  though  part  of  the  consideration  for  the  purchase, 
forms  no  part  of  the  conveyance  (Re  Lieteh  and  Kewney^  16  W.  B.  1055). 

(p)  There  is  a  distinction  between  the  costs  payable  by  the  company  under  this  Costs  under 
section  and  under  section  80,  tupra^  the  reason  being  that  the  former  section  refers  this  section 
to  cases  where  the  company  uses  its  eompuUory  powers  and  therefore  has  to  pay  all  different  from 
the  eosU  arising  out  of  the  transaction ;  but  this  section  relates  to  purchases  by  costs  under 
agreemmtwhste  the  vendor  can  make  his  own  terms,  or,  if  he  goes  before  a  jury,  can  sect.  80. 
urge  any  incidental  expenses  before  the  jury  as  a  ground  for  increase  of  compensa- 
tion ;  therefore  this  section  deals  only  with  the  legal  expenses  of  making  a  title  and 
conveying  the  propwty,  taking  those  expenses  in  &eir  largest  sense  [e.  g,,  induding 
the  taking  out  administration  for  purposes  of  conveyance,  Re  Liverpool  Improvement 
Act,  5  Eq.  282 ;  overruling  Re  8.  WaUtRy.,  UBeav.  418),  but  not  with  any  costs  of 
ascertaining  what  that  is  which  is  to  be  put  into  the  document  (Ex  parte  Ruck,  1  H. 
&  M.  519  ;  33  L.  J.  Ch.  79,  where  the  costs  of  apportioning  ground-rents  between  Costs  of 
houses  taken  and  houses  not  taken  were  disallowed  against  the  company  on  taxation) :  apportion- 
and  see  £x  parte  Incumbent  of  AUager,  2  W.  R.  324  ;  Ex  parte  Feoffeee  of  Addiee^  ment; 
Charity,  3  Hare,  22 ;  Re  Woodbum,  13  L.  T.  237. 

As  to  tiw  costs  occasioned  by  a  vendor  dying  and  leaving  an  infant  heir  or  devisee,  of  petition 
80  that  a  suit  or  petition  under  the  Trustee  Act  is  necessary,  see  Lake  v.  Eaetem  imder  Trustee 
Counties  Ry.,  19  L.  T.  (O.  S.)  323  ;  Re  Lowry,  16  Eq.  78  ;  i2«  Manchester  f  Southport  Act. 
Ry.y  19  Beav.  365  ;  EatUm  Counties  Ry.  v.  TirfneU,  3  Bly.  Ca.  133  ;  Midland  Countiei 
Ry.  T.  Wesieomby  11  Sim.  57;  Midland  Counties  Ry,  v.  Caldecott,  2  Rly.  Ca.  894; 
Armitaye  v.  Askham,  1  Jur.  N.  S.  227 ;  Ex  parte  Cave,  26  L.  T.  (O.  S.)  176. 

Where  the  agreement  was  to  sell  in  fee  simple,  the  company  had  not  to  bear  the 
expense  of  discharging  a  mOTtoage  (E» parte  Phillips,  3 De  G.  J.  &S.  841 ;  11  W.  B. 
54  ;  ovennling  S.  C.2J.&K.  390). 

LXXXin.  If  the  promoters  of  the  undertaking  and  the  party  Taxation  of 

entitled  to  any  such  costs  shall  not  agree  as  to  the  amount  thereof  {q\  <^ts  of  oon- 

▼ejanoes. 
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7  ft  8  ^ot.    such  costs  shall  be  taxed  by  one  of  the  tazimr-inaBters  of  the  Gonit  of 
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'  '  Chancery,  or  by  a  Master  in  Chancery  in  Ireland,  upon  an  order  of 

the  same  Court,  to  be  obtained  upon  petition  in  a  snnmiaiy  way  by 
either  of  the  parties ;  and  the  promoters  of  the  undertaking  shall  pay 
what  the  said  master  shall  certify  to  be  due  in  respect  of  such  costs  to 
the  party  entitled  thereto,  or,  in  default  thereof,  the  same  may  be 
recovered  in  the  same  way  as  any  other  costs  payable  under  an  order 
of  the  said  Court,  or  the  same  may  be  recovered  by  distress  in  the 
manner  hereinbefore  provided  in  other  cases  of  costs ;  and  the  expense 
of  taxing  such  costs  shall  be  borne  by  the  promoters  of  the  under- 
taking, imless  upon  such  taxation  one-sixth  part  of  the  amount  of 
such  costs  shall  be  disallowed,  in  which  case  the  costs  of  such  taxation 
shall  be  borne  by  the  party  whose  costs  shall  be  so  taxed,  and  the 
amount  thereof  shall  be  ascertained  by  the  said  master,  and  deducted 
by  liiTTi  accordingly  in  his  certificate  of  such  taxation  (r). 

{q)  See  jRe  Rhodes^  8  Beav.  224 ;  LaU  t.  Etutem  Couniiei  %.  Co,,  19  L.  T.  (O.  S.) 
323. 

(r)  See  £x  parte  The  Great  Western  Ry.  Co,,  3  Rly.  Ga.  516 ;  and  Re  Spoomer,  1 
K.  &  J.  220.  An  order  for  taxation  cannot  be  obtained  after  the  costs  have  been 
paid  {ExparU  Somerville,  23  Ch.  D.  167 ;  31  W.  R.  618). 

£B7  sect.  84,  the  company  may  enter  on  the  lands  before  pnrchase,  in  order  to 
survey,  but  not  for  any  other  purpose  except  after  deposit  of  the  prioe  under  the 
following  sections.] 

Promoters  to        LXXXV.  Provided  also,  that  if  the  promoters  of  the  undertaking 
ent^on  hi^  shall  be  desirous  of  entering  upon  and  using  any  such  lands  before  an 
before  pur-       agreement  shall  have  been  come  to,  or  an  award  made,  or  verdict 
^~22l  ^  .      given  for  the  purchase-money,  or  compensation  to  be  paid  by  them  in 
posit  by  way    respect  of  such  lands,  it  shall  be  lawful  for  the  promoters  of  the 
of  security,       undertaking  to  deposit  (*)  in  the  Bank  by  way  of  security,  as  herein- 
bond,  after  mentioned,  either  the  amount  of  purchase-money  or  compensation 
claimed  by  any  party  interested  in  or  entitled  to  sell  and  convey  such 
lands,  and  who  shall  not  consent  to  such  entry,  or  such  a  sum  as  shall, 
•  By  30  &  31    by  a  surveyor  appointed  by  two  justices*  in  the  manner  hereinbefore 
36  %^^^'     provided  in  the  case  of  parties  who  cannot  be  found,  be  determined  to 
Board  of  be  the  value  of  such  lands,  or  of  the  interest  therein  which  such  party 
'^'^^  *P'        is  entitled  to  or  enabled  to  sell  and  convey,  and  also  to  give  to  such 
surveyor.         party  a  bond  (/)i  under  the  common  seal  of  the  promoters,  if  they  be  a 
corporation,  or,  if  they  be  not  a  corporation,  imder  the  hands  and 
seals  of  the  promoters,  or  any  two  of  them  with  two  sufficient  sureties, 
to  be  approved  of  by  two  justices*  in  case  the  parties  differ,  in  a  penal 
sum  equal  to  the  sum  so  to  be  deposited  conditioned  for  payment  to 
such  party,  or  for  deposit  in  the  Bank  (m)  for  the  benefit  of  the  parties 
interested  in  such  lands,  as  the  case  may  require  under  the  provisions 
herein  contained  of  all  such  purchase-money  or  compensation,  as  may 
in  manner  hereinbefore  provided  be  determined  to  be  payable  by  the 
promoters  of  the  undertaking  in  respect  of  the  lands  so  entered  upon, 
together  with  interest  thereon,  at  the  rate  of  five  pounds  per  centum 
per  annumi  from  the  time  of  entering  on  such  lands,  until  such  pur- 
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chase-money  or  compensation  shall  be  paid  to  any  such  paHy  or  T&SYUst. 
deposited  in  the  Bank  for  the  benefit  of  the  parties  interested  in  such  ^'  ' "' 
lands,  imder  the  provisions  herein  contained  (v) ;  and  upon  such 
deposit  by  way  of  security  being  made  as  aforesaid,  and  such  bond 
being  delivered  or  tendered  to  such  non-consenting  party  as  aforesaid, 
it  shall  be  lawful  for  the  promoters  of  the  imdertaking  to  enter  upon 
and  use  such  lands  without  having  first  paid  or  deposited  the  pur- 
chase-money or  compensation  in  other  cases  required  to  be  paid  or 
deposited  by  them  bd^ore  entering  upon  any  lands  to  be  taken  by  them 
under  the  provisions  of  this  or  the  special  Act. 

(«)  See  Kerr  on  Injunctionfl,  p.  134,  as  to  this  section.    The  section  does  not  Landowner's 
apply  to  interfezence  witii  an  easement  {Clark  r.  School  Hoard  for  ZondoHf  9  Ch.  rights,  inde- 
120).    The  company  are  not  to  proceed  under  this  section  unless  there  is  an  urgent  pendently  of 
need  for  immecQate  eaitry  {Field  y.  Carnarvon  Ry,  Co.,  5  Eq.  190) ;  but  they  may  deposit, 
proceed  under  it  after  notice  of  their  intention  to  summon  a  jury  {Langham  r. 
G,  N.  Ey.j  1  De  G.  &  Sm.  486^.    The  pnyment  of  the  deposit  by  the  railway  com- 
pany does  not  deprive  the  landowner  of  his  right  to  haye  the  value  of  the  land 
ascertained  afterwards,  and  to  have  the  ordinary  lien  of  a  vendor  both  for  such 
actual  value  and  for  the  compensation  for  severance  and  inconvenience  ( Walker  v. 
Wtnre,  ^e,  i?y.  Co.,  35  Beav.  52 ;  1  Eg.  195) ;  and  see  JTing  v.  Tottenham  Ry.,  3  Ch. 
740;  BeUyy.  Z.  C.  #  D.  By,,  W.  N.  (1867),  169.    The  valuation  made  of  the 
premises  must  be  a  proper  one  {Cotter  v.  Metropolitan  By.,  12  W.  B.  1021 ;  10  Jur. 
K.  S.  1014). 

As  to  what  the  deposit  covers,  see  note  (y)  to  s.  87,  infra. 

(/)  The  production  of  the  bond  by  the  company  is  sufficient  evidence  that  the 
ooDdition  thereof  has  been  performed  {Be  X.  |  N.  W.  By.,  26  L.  T.  687).  If  the 
bond  is  not  performed  the  hmdowner  may  apply  to  have  the  money  in  Court  paid 
<mt  to  him  (^  Mutlow,  10  Ch.  D.  131). 

(m)  See  as  to  payment  into  Court  of  additional  purchase-money,  found  to  be 
payable  {Bs  parte  London,  Tilbury,  and  Southend  By.  Co.,  1  W.  B.  533 ;  Aehford  v. 
X.  C.  #  J).  By.  Co.,  W.  N.  (1866),  288 ;  14  L.  T.  787). 

(v)  As  to  the  interest  payable  where  the  entry  was  originally  wrongful,  but  the  Interest, 
xequirements  of  the  statute  have  been  afterwards  satisfied,  see  Wtlley  v.  South 
Baetem  By.  Cb.,  1  M.  &  G.  59.      See  also  as  to  interest  Be  Wolff,  W.  K.  (1868),  66 ; 
Re  Navan  By.,  I.  B.,  10  Eq.  113 ;  Bhye  v.  Dare  Valley  By.,  19  Eq.  93. 

IiXXXYI.  The  money  so  to  be  deposited  as  last  aforesaid  shall  be  Upon  deposit 
paid  into  the  Bank  in  the  name  and  with  the  privity  of  the  Accountant-  ^^  °^® 
Greneral*  of  the  Court  of   Chancery  in  England,   or  the  Court  of  give  receipt. 
Exchequer  in  Ireland,  to  be  placed  to  his  account  there  to  the  credit  *  See  now 
of  the  parties  interested  in  or  entitled  to  sell  and  convey  the  lands  so  ^  44  g^  4^ 
to  be  entered  upon  and  who  shaU  not  have  consented  to  such  entry, 
subject  to  the  control  and  disposition  of  the  said  Court ;  and  upon 
such  deposit  being  made,  the  cashier  of  the  Bank  shall  give  to  the 
promoters  of  the  undertaking,  or  to  the  party  paying  in  such  money 
by  their  direction,  a  receipt  for  such  money,  specifying  therein  for 
what  purpose  and  to  whose  credit  the  same  diall  have  been  paid  in. 

LXXXYn.  The  money  so  deposited  as  last  aforesaid  shall  remain  Deposit  to 
in  the  Bank  by  way  of  security  to  the  parties  whose  lands  shall  so  ^^"^  "^•^ 
have  been  entered  upon,  for  the  performance  of  the  condition  of  the  to  be  applied 
bond  to  be  given  by  the  promoters  of  the  imdertaking  as  hereinbefore  ^^     of 
mentioned,  and  the  same  may,  on  the  application  by  petition  of  the  the  Court. 
promoters  of  the  undertaking,  be  ordered  to  be  invested  (u?)  in  Bank 
Annuities  or  Government  securities,  and  accumulated ;  and  upon  the 
condition  of  such  bond  being  fully  performed  it  shall  be  lawful  for  the 
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*  See  Judi- 
cature Act, 
1873,  s.  34 

(2). 


7  &  8  Vict.  Court  of  Chancery  in  England,*  or  the  Court  of  Exchequer  in  Ireland, 
o.  18,  B.  69-87.  upQji  a  like  application,  to  order  (x)  the  money  so  deposited  or  the 
funds  in  which  the  same  shall  have  been  invested,  together  with  the 
accumulation  thereof,  to  be  repaid  (y)  or  transferred  to  the  promoters 
of  the  undertaking  (s),  or  if  such  condition  shall  not  be  fully  per- 
formed, it  shall  be  lawful  for  the  said  Court  to  order  the  same  to  be 
applied  in  such  manner  as  it  shall  think  fit  for  the  benefit  of  the 
parties,  for  whose  security  the  same  shall  so  have  been  deposited  {zz). 

(tr)  On  application  bj  the  promoters  for  investment  the  landowner  need  not  be 
served  {Ex  parte  Carmarthen^  Ity,^  2  N.  R.  516).  The  application  is  now  made  bj 
summons;  see  K.  S.  C.  1883,  Ord.  LV.  r.  2,  infra, 

(x)  For  form  of  order  for  repayment  of  deposit,  see  Seton,  1438,  1439. 

As  to  when  the  application  for  repayment  of  the  deposit  may  be  made  by  sum" 
mons,  see  R.  S.  C.  1883,  Ord.  LV.  r.  2,  infra ;  and  as  to  the  costs  of  a  landowner 
who  is  served  and  appears,  see  R.  8.  C.  1883,  Ord.  LXV.  r.  27  (19),  infra;  Re 
Tottenham  Jit/.,  14  W.  R.  669  ;  but  see  £x parte  Stevens,  2  Ph.  772. 

(y)  The  deposit  is  not  subject  to  any  lien  for  the  costs  of  the  vendor,  but  upon 
due  performance  of  the  condition  the  company  are  entitled  to  have  the  money  paid 
out,  notwithstanding  that  a  question  may  be  pending  with  respect  to  such  costs 
{Lx parte  Stevens,  2  Ph.  772  ;  Ex  parte  Great  Northern  if;/.,  16  Sim.  169 ;  5  Rly.  Ca. 
2C9  ;  Ex  parte  London,  Chatham  and  Dover  Jty.,  W.  N.  (1868),  76;  and  see  Jte 
Neath  and  Brecon  liy.  9  Ch.  263) ;  or  notwithstanding  that  the  landowner  is 
proceeding  at  law  to  set  aside  the  award  (Re  Fools,  2  M.  &  G.  357).  So  in  JS^ 
Birmingham,  Wolverhampton,  and  Dudley  Ry.,  3  N.  R.  290,  where  that  company  had 
paid  money  into  Ck>urt  in  respect  of  lands  on  which  they  desired  to  enter,  but  an 
opposition  company  had  filed  a  bill  to  restrain  such  entry,  and  the  Birmingham 
Company  in  consequence  gave  up  their  intention  to  purchase  the  lands,  the  oppoai* 
tion  company  asked  that  the  deposit  should  not  be  paid  out  to  the  Birmingham 
Company  until  they  had  paid  the  costs  of  the  suit  for  an  injunction,  and  contended 
that  as  the  conditions  of  the  bond  given  by  the  company  had  not  been  fulfilled,  the 
Court  had  a  discretion  as  to  allowing  the  money  to  be  paid  out ;  but  V.-C.  Wood 
held  that  the  words  of  the  section  relating  to  the  non-fulfilment  of  the  bond,  did 
not  apply  to  cases  where  the  only  reason  why  the  condition  of  the  bond  was  not 
fulfilled  was  that  neither  party  desired  it,  and  he  allowed  the  money  deposited  to 
be  paid  out.  The  deposit  is  only  applicable  as  security  for  the  landowner  actually 
treated  with,  and  not  as  security  for  his  mortgagees,  though  the  company  ought  to 
have  treated  with  them  [Martin  v.  London,  Chatham  and  Dover  Ry.  Co.,  1  Ch.  501)  ; 
nor  is  it  subject  to  any  lien  for  any  sum  beyond  what  is  included  in  the  bond,  f.^., 
compensation  for  minerals  [Ex  parte  Neath  and  Brecon  Ry.,  2  Ch.  D.  201). 

Where  a  company,  after  paying  a  deposit  into  Court  and  entering  on  lands  tinder 
these  sections,  afterwards  concluded  the  purchase  by  contract,  the  Court  refused  to 
pay  the  deposit  out  unless  the  vendor  joined  in  the  petition,  or  was  served  with  a 
copy  of  it  [Ex  parte  South  Wales  Ry.  Co.,  6  Rly.  Ca.  161) ;  see  Ex  parte  Eastern 
Counties  Ry.  Co.,  6  Rly.  Ca.  210. 

(z)  It  was  held  on  petition  by  a  railway  company  for  repayment  of  money 
deposited  under  these  sections  to  the  secretary  of  the  company,  that  payment  might 
be  ordered  on  the  petition  being  stamped  with  the  company^s  seal,  without  the 
necessity  of  verifying  the  seal  [Ex  parte  London,  Chatham  and  Dover  Ry,  Co.^ 
8  W.  R.  636). 

[zz)  If  the  company  do  not  perform  the  condition  of  their  bond  the  landowner  may 
apply  to  have  the  money  paid  out  to  him  [Re  Muthw,  10  Ch.  D.  131;  27 
W.  R.  246). 


Investment  of 
deposit. 

Repayment  of 
deposit. 


Deposit  re- 
paid though 
vendor's  co^ts 
are  not  paid ; 


though  award 
is  disputed ; 

though  the 
company  has 
to  pay  costs 
of  a  suit ; 


though  pur- 
chase goes 
off. 


Not  repaid 
where  a  con- 
tract is  after- 
wards entered 
into. 

Repayment  to 
secretary. 


Repayment  to 
landowner. 


PARLIAHENTAllT  DEPOSITS  ACT,  1846.  49 


PAEUAMENTAET  DEPOSITS  ACT.  »  *  i»7'«*- 


9  &  10  VICT.  Gap.  20. 

An  Act  to  amend  an  Act  of  the  Second  Year  of  Her  present  Majesty 

for  providing  for  the  Custody  of  certain  Monies  paid,  in  pursuance 

of  the  Standing  Orders  of  either  House  of  Parliament^  by  Sub' 

scribers  to  Works  or  Undertakings  to  be  effected  under  the  authority 

of  Parliament,  [18th  June,  1846.] 

[Sections  1-4  provide  for  payment  of  sams  of  money,  required  by  any  Standings  Ss.  1 — 4. 
Older  of  Parliament  to  be  deposited  by  tbe  eubscribers  to  any  undertaking,  which 
is  to  be  executed  under  the  authority  of  an  Act  of  Parliament,  into  Court,  by 
persona  named  in  the  warrant  of  one  of  the  clerks  of  the  House  to  the  account  ex 
parte  the  work  or  undertaking  mentioned  in  such  warrant  or  order ;  and  for  interim 
inreetment  in  Bank  Annuities,  or  any  Qovemment  security  or  securities  at  the 
option  of  the  aforesaid  person  or  personsy  or  the  sorYivor  or  suryivors  of  them, 
llie  fund  may  be  invested  in  any  of  the  securities  sanctioned  by  the  Court ;  see  J2# 
Southtpoid  Bin,  I  Ch.  D.  697 ;  £x  parte  St,  JohrCt  College,  22  Ch.  D.  93  ;  but  see  Ex 
parte  O.  N,  ^y.,  9  Eq.  274.  The  petitioners  must  employ  the  broker  of  the  Pay- 
master-GeneraWJStf  Undertaking  of  Wett  Riding,  ^.,  W.  N.  (1876),  80;  Ex  parte 
BclUM  Eg.,  24  W.  B.  461).] 

y.  And  be  it  enacted,  that  on  the  termination  of  the  Session  of  Repayment 
Parliament  in  which  the  petition  or  bill  for  the  purpose  of  making  ^  depoat. 
or  sanctioning  any  such  work  or  undertaking  shall  have  been  intro- 
duced into  Parliament,  or  if  such  petition  or  bill  shall  be  rejected  or 
finally  withdrawn  (a)  by  some  proceeding  in  either  House  of  Parlia- 
ment, or  shall  not  be  allowed  to  proceed,  or  if  the  person  or  persons 
by  whom  the  said  money  was  paid  or  security  deposited  shall  have 
failed  to  present  a  petition,  or  if  an  Act  be  passed  authorising  the 
making  of  such  work  or  undertaking,  and  if  in  any  of  the  foregoing 
cases  the  person  or  persons  named  in  such  warrant  or  order,  or  the 
Burviyors  or  suryivor  of  them,  or  the  majority  of  such  persons,  apply 
by  petition  {h)  to  the  Court,  the  Court  shall  by  order  direct  the  sum 
of  money  paid  in  pursuance  of  such  warrant  or  order,  or  the  stocks, 
fonds,  or  securities  in  or  upon  which  the  same  may  have  been  invested, 
and  the  interest  or  dividends  thereof,  or  the  exchequer  bills,  stocks, 
or  funds  so  deposited  or  transferred  as  aforesaid,  and  the  interest 
and  dividends  thereof,  to  be  paid  or  transferred  to  the  party  or  parties 
BO  applying,  or  to  any  other  person  or  persons  (c)  whom  they  may 
appoint  in  that  behalf ;  but  no  such  order  shall  be  made  in  the  case 
of  any  such  petition  or  bill  being  rejected  or  not  being  allowed  to 
proceed,  or  being  withdrawn  or  not  being  presented,  or  of  an  Act 
being  passed  authorising  the  making  of  such  work  or  undertaking, 
unless  upon  the  production  of  the  certificate  of  the  Chairman  of 
Committees  of  the  House  of  Lords  with  reference  to  any  proceeding 
in  the  House  of  Lords,  or  of  the  Speaker  of  the  House  of  Com- 
mons {d)  with  reference  to  any  proceeding  in  the  House  of  Com- 
mons, that  the  said  petition  or  bill  was  rejected  or  not  allowed  to 
proceed,  or  was  withdrawn  during  its  passage  through  one  of  the 
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9  &  10  Vict, 
c.  20,  8.  5. 


Granting 
certificate, 
&c.,  not  to 
make  the 
Chairman  or 
Speaker  sign- 
ing- the  same 
liable. 


Houses  of  Parliament,  or  was  not  presented,  or  tliat  saoh  Act  was 
passed,  wliich  certificate  the  said  Chairman  or  Speaker  shall  grant  on 
the  application  in  writing  x)i  the  person  or  persons,  or  the  majority 
of  the  persons  named  in  such  warrant,  or  the  survivor  or  survivors  of 
them:  Provided  always,  that  the  granting  of  any  such  certificate, 
or  any  mistake  or  error  therein  or  in  relation  thereto,  shall  not  make 
the  Chairman  or  Speaker  signing  the  same  liable  in  respect  of  any 
monies,  stocks,  funds,  and  securities  which  may  be  paid,  deposited, 
invested,  or  transferred  in  pursuance  of  the  provisions  of  this  Act, 
or  the  interest  or  dividends  thereof  {e). 


{a)  Payment  out  of  part  of  a  deposit  on  withdrawal  of  part  of  the  undertaking 
was  refused  {lie  AberystuUh  Ry.,  3  De  G.  F.  &  J.  301 ;  7  Jur.  N.  8.  664). 

{h)  By  R.  S.  C.  1883,  Ord.  LV.  r.  2  (6),  all  applications  under  this  Act  for  invest- 
ment, pa}'mcnt  of  dividends,  and  payment  out  oi  Court,  are  to  be  made  by  summons. 
As  to  what  is  sufficient  authority  to  enable  the  Court  to  order  payment  or  transfer 
out,  see  Re  Dartmouth  J?y.,  9  W.  R.  609 ;  Ex  parte  L.  C.  ^  D.  Ry.,  8  W.  R.  636; 
Ex  parte  Brompton  Waterworks,  8  W.  R.  636,  n. ;  Re  Wartoick  Ry,,  13  Sim.  31  ; 
Re  Statues  Ry.,  9  Jur.  479  ;  Daniell,  p.  2133  ;  Seton,  p.  1467. 

(r)  Payment  maybe  made  to  the  bankers  or  solicitors  of  the  company  {Re  Warwick 
Ry. ;  Re  Dartmouth  Ry.),  An  application  for  payment  out  may  be  made  in  the 
Longf  Vacation  {Re  Wigan  Railways  Act,  10  Ch.  641). 

{d)  The  Deputy-Speaker's  certificate  was  held  sufficient  {Ex parte  Stoekbridye  Rail^ 
way  Bill,  2  Eq.  364  ;  12  Jur.  N.  S.  465).   The  passing  of  the  Act  may  also  be  proved 
by  the  production  of  a  Queen's  Printer's  copy  of  the  Act  {Re  Yarmouth  Ry.^  W.  N. 
(1871),  236^. 
icaiiway  (^)  The  deposit  will  also  be  paid  out  on  the  abandonment  of  a  railway  under  32  k, 

Abandonment  33  Vict.  c.  114,  s.  34.    As  to  conflict  of  claims  to  the  parliamentary  depoedt  of  an 
Act,  1867.         insolvent  company,  see  Re  Barry  Ry.  Co.^  4  Ch.  B.  316  ;  Re  BrampUm  Ry.  Co, ^10  Eq. 
613  ;  Re  Kefisington  Station  Act,  20  Eq.  197  ;  Re  Manchester  and  MUford  Ry.,  W.  iJ. 
(1881),  125.  The  costs  of  petition  for  payment  out  have  been  ordered  to  be  paid  out 
of  the  general  assets  of  the  company  {Re  Laughame  £y.,  12  Eq.  464). 
Standmg  For  the  Standing  Orders  relative  to  Private  Bills,  1882,  providing  for  the  inaer- 

Orders,  1882.  tion  of  clauses  as  to  penalties,  retention  of  the  deposit  (notwithstan£ng  9  &  10  Vict, 
c.  20),  application  of  the  deposit  if  the  line  is  not  duly  completed,  and  other  matters, 
see  Daniell,  vol.  ii.  p.  2133  et  acq.,  and  oases  there  cited. 


10  &  11  Vict.  TEUSTEE  RELTEP  ACT,  1847. 

c.  96. 
— 10  &  11  VICT.  Cap.  96. 

An  Act  for  better  securing  Trust  Funds^  and  for  the  Relief  of 
Trustees.  [22nd  July,  1847.] 

Whebeas  it  is  expedient  to  provide  means  for  better  secaring  trust 
funds,  and  for  relieving  trustees  from  the  responsibility  of  administer- 
ing trust  f imds  in  cases  where  they  are  desirous  of  being  so  relieved : 
Trustees  may  Be  it  enacted,  &c.,  that  all  trustees,  executors,  administrators,  or  oth^ 
mcmies  or        persons  (a),  having  in  their  hands  any  monies  belonging  to  any  trust 
transfer  stock  whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty,  on  filing  an 
into  Court.  ^  affidavit  (5),  shortly  describing  the  instrument  creating  the  trust,  accord- 
ing to  the  best  of  their  knowledge  and  belief  to  pay  (c)  the  same. 
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"irith  the  privity  of  the  Accountant-General*  of  the  High  Court  of  10  &  U  Vict. 
Chancery,!  into  the  Bank  of  England,  to  the  account  of  such  Accoun-     ^'     '  *'   ' 
tant-G^neral*  in  the  matter  of  the  particular  trust  (rf),  (describing  the  *  Now  the 
same  by  the  names  of  the  parties,  as  accurately  as  may  be,  for  the  General, 
purpose  of  distinguishing  it),  in  trust  to  attend  the  orders  of  the  said  36  &  36  Vict. 
Court,  and  that  all  trustees  or  other  persons  having  any  annuities  or  /  gj  J  ^j 
stocks  {e)  standing  in  their  name  in  the  books  of  the  Governor  and  tore  Act, 
Company  of  the  Bank  of  England,  or  of  the  East  India  Company,  or  ^J^j  ••  3*  (2)» 
South  Sea  Company,  or  any  Government  or  Parliamentary  securities 
standing  in  their  names  (/),  or  in  the  names  of  any  deceased  persons 
of  whom  they  shall  be  personal  representatives,  upon  any  trusts  what- 
soever, or  the  major  part  of  them  (/),  shall  bo  at  liberty  (y)  to  transfer 
or  deposit  such  stock  or  securities  into  or  in  the  name  of  the  siid 
Accountant-General,  with  his  privity,  in  the  matter  of  the  particular 
trust  (describing  the  same  as  aforesaid),  in  trust  to  attend  the  orders 
of  the  said  Court  (A) ;  and  in  every  such  case  the  receipt  of  one  of  the  ^©o^pt  of 
cashiers  of  the  said  Bank  for  the  money  so  paid,  or  in  the  case  of  or  certificate 
stocks  or  securities,  the  certificate  of  the  proper  officer,  of  the  transfer  of  proper 
or  deposit  of  such  stocks  or  securities,  shall  be  a  sufficient  discharge  (i)  Buffioient  dis- 
to  such  trustees  or  other  persons  for  the  money  so  paid,  or  the  stocks  charge, 
or  securities  so  transferred  or  deposited. 

As  to  costs  under  the  Act,  see  note  (A),  infra,  p.  64. 

As  to  what  questions  will  be  decided  on  petition  under  the  Act,  see  note  (/),  p.  67, 
infra. 

An  order  under  this  Act  has  the  same  force  as  a  decree  (Re  Smyth,  11  W.  R. 
850). 

The  time  allowed  for  ap})ealingfrom  an  order  made  under  the  Act  is  that  allowed 
for  appealing  from  an  interlocutory  order,  yiz.,  twenty-one  days  (Re  Bailiie,  4 
Ch.  D.  785 ;  R.  8.  C.  1883,  Ord.  LVlH.  rr.  9,  15,  infra). 

Payment  of  money  into  Gourt,  under  an  Act,  is  a  ''  suit  or  matter  actually  Sanction  of 
pending,"  so  as  to  give  the  Ck>urt  jurisdiction  to  make  orders  as  to  charity  monies  Charity  Com* 
paid  in,  without  the  sanction  of  the  Charity  Commissioners,  which  by  16  &  17  Vict,  missioners  to 
c.  137,  s.  17,  is  necessary  for  all  l^al  proceedings  not  being  applications  in  a  tuit  orders  re- 
or  matter  actually  pending  (Re  St.  Oilee^  Volunteer  Oorpt,  25  Beav.  313  ;  and  see  Re  lating  to 
Chethtmt  CoUege,  1  Jur.  N.  8.  995 ;  Att.-Gen.  y.  Cooper,  10  W.  R.  81) ;  but  where  charity 
an  order  has  been  made,  which  ie  in  effect  fnal,  the  matter  is  no  longer  ''  pending,"  money, 
and  the  sanction  of  the  Commissioners  must  be  obtained  for  farther  proceedings 
(Re  Jantii  Charity,  1  Dr.  &  Sm.  97) ;  and  see  Rraund  y.  £arl  of  Devon,  3  Ch. 
p.  806. 

Money  belonging  to  a  charily  in  the  hands  of  trustees  or  other  persons  may  now 
be  paid  by  them  to  the  Official  Trustee  of  Charitable  Trusts  (18  &  19  Vict.  c.  124, 
as.  22,  23) ;  and  trustees  of  a  charity  fund  should  not  as  a  rule  bring  the  fund  into 
Court  under  the  Trustee  Relief  Act,  but  should  apply  to  the  Charity  Commissioners 
for  their  advice  and  direction  (Re  Poplar  School,  8  Ch.  D.  643). 

By  the  Judicature  Act,  1873,  s.  25  (6),  any  debtor  trustee  or  other  person  liable  Judicature 
in  respect  of  any  debt  or  other  legal  chose  in  action  which  has  been  absolutely  Act,  1873, 
aeeigned  in  writing,  may  if  he  has  notice  that  the  assignment  is  disputed  by  the  8.  25  (6). 
assignor  or  any  one  claiming  under  him,  or  of  any  other  opposing  or  conflicting 
daima  to  such  debt  or  chose  in  action  {Miy  the  same  into  Court  in  conformity  with 
theprovisions  of  the  Trustee  Relief  Acts ;  see  this  section  and  notes  thereto,  infra. 

where  the  money  which  it  is  desired  to  pay  into  Court  belongs  to  infants,  use  Leg^aoy  Duty 
may  be  still  made  of  the  36th  Qieo,  3,  cap.  52,  which  applies  wh^er  there  is  any  Act. 
dlmcolty  in  the  execution  of  the  trust  or  not.  The  32nd  section  enacts,  that  where 
by  reason  of  the  infancy  or  absence  beyond  the  seas  of  any  person  entitled  to  any 
legacy,  or  to  the  residue  of  any  personal  estate  or  any  part  thereof  chargeable  with 
duty  by  virtue  of  this  Act,  the  person  or  persons  having  or  taking  the  btuden  of  any 
will  or  testamentary  instrument,  or  the  administration  of  such  personal  estate, 
cannot  pay  such  legacy  or  some  part  thereof,  although  he,  she,  or  they  may  have 
effects  for  that  purpose,  or  cannot  pay  such  residue  or  some  part  thereof,  aluiough 
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he,  she,  or  they  may  have  the  same  or  some  part  thereof  in  his,  her,  or  their  handu, 
it  shall  be  lawful  for  such  person  or  persons  to  pay  such  legacy  or  residue,  or  any  parts 
or  part  thereof  respectively,  or  any  sum  or  sums  of  money  on  account  thereof,  after 
deducting  the  duty  chargeable  thereon,  into  the  Bank  of  England,  with  the  privity  of 
the  Paymaster- General,  and  such  payment  into  the  Bank  shall  be  a  sufficient  dis- 
charge for  the  money  so  paid  in,  provided  the  duty  be  also  paid  thereon  as  aforesaid, 
and  such  money,  with  the  dividends  thereon,  shaJl  be  tnmsferred  and  paid  to  the 
person  or  persons  entitled  thereto,  or  otherwise  applied  for  his  or  their  benefit,  on 
application  to  the  Chancery  Division  by  petition  or  motion  in  a  summary  way :  Pro- 
vided always  that,  if  it  shall  afterwards  appear  that  such  money  or  any  part  thereof  has 
been  improperly  paid  into  the  Bank  as  aforesaid,  it  shall  be  lawful  for  the  Court,  upon 
petition  in  a  summary  way,  to  dispose  thereof,  in  such  manner  as  justice  shall  require. 
Where  the  legacy  or  share  of  residue  consists  of  cash  no  order  is  necessary  for 
aymcnt  in  ;  but  where  it  consists  of  stock  an  order  must  bo  obtained,  which  may 
e  made  ex  parte  on  motion  {Ex  parte  Bctmetty  15  Jur.  213),  petition  [Re  Watlinyton^ 
1  W.  R.  194),  or  summons  [Re  Thomas,  M.  R.  at  Chambers,  8  July,  1869,  Reg.  Lib. 
B.  2305).     It  is  now  usually  made  on  summons;  see  Daniell,  p.  2200. 

The  fund  and  the  dividends  thereon  may  be  transferred  and  paid  to  the  person 
entitled,  or  otherwise  applied  for  his  benefit,  on  application  to  the  Court  by  ex  parts 
petition  or  motion  in  a  summary  way  (s.  32,  and  see  Daniell,  p.  2200).  See  also 
K.  S.  C.  1883,  Ord.  LV.  r.  2  (1),  infra;  Re  Barker,  W.  N.  (18841  237. 

By  R.  S.  C.  1883,  Ord.  LV.  r.  2  (4),  applications  under  the  Legacy  Duty  Act, 
where  the  money  or  securities  in  Court  do  not  exceed  1,000/.  or  1,000/.  nominal 
value,  rauHt  be  made  by  summons  at  chambers. 

Applications  for  advancement  to  an  infant  out  of  a  fund  in  Court  which  exoeeda 
1,000/.  must  be  made  by  petition  [Re  Coore,  W.  N.  (1883),  169). 

For  the  mode  of  investment  under  the  Act,  see  r.  73  of  the  Supreme  Court  Funds 
Rules,  1884,  infra,  p.  234. 

The  Court  has  refused  to  pay  out  to  the  testamentary  gnardian  of  an  infant  sums 
paid  in  under  the  Legacy  Duty  Act  [Re  Crcssweli,  30  W.  R.  244). 

Payment  into  Court  of  an  infantas  legacy  under  the  Act  does  not  make  the  infant 
a  ward  of  Court  [Re  Hillary,  2  Dr.  &  Sm.  461). 

For  other  cases  under  the  Act,  see  Whopham  ▼.  WlngJUld^  4  Ves.  630 ;  Beinell  t. 
Simpson,  18  L.  J.  Ch.  56. 

As  to  the  power  of  a  County  Court  judge  to  order  payment  into  Court  under  the 
Legacy  Duty  Act,  see  28  &  29  Vict.  o.  99,  a.  6  ;  Pitt- Lewis  on  Connty  Courts,  p. 
620. 

Where  it  is  doubtful  to  whom  a  legacy  is  payable  it  is  often  the  better  coorae  to 
take  the  opinion  of  a  judge  on  summons  rather  than  pay  the  money  into  Court 
under  the  Trustee  Relief  Act ;  see  Re  Birkett,  9  Ch.  D.  676  ;  47  L.  J.  Ch.  846  ;  27 
W.  R.  164 ;  39  L.  T.  418  ;  and  see  also  R.  8.  C.  1883,  Ord.  LV.  r.  3,  infra. 

The  County  Courts  have  jurisdiction  imder  the  Trustee  Relief  Acts,  where  the 
trust  fund  does  not  exceed  600/. ;  see  28  &  29  Vict.  c.  99,  s.  1  (6) ;  Pitt-Lewis  on 
County  Courts,  p.  1041. 

[a)  A  mortgagee  who  has  sold  under  his  power  of  sale,  and  is  in  doubt  as  to  who 
is  entitled  to  the  balance  of  the  money,  may  pay  it  into  Court  under  this  Act 
(Roberts  v.  Ball,  24  L.  J.  Ch.  471  ;  1  Jur.  N.  S.  685  ;  3  W.  R.  466 ;  Rs  HardUy,  10 
Ch.  D.  664  ;  48  L.  J.  Ch.  335;  Re  WalkampUm  Estate,  26  Ch.  D.  391).  But  a 
purchaser  of  an  estate  subject  to  a  charge  is  not  within  the  Act  [Re  Buckley,  1 7 
^eav.  110  ;  17  Jur.  478) ;  nor  is  a  banking  company  which  has  received  notice  of 
conflicting  claims  to  money  placed  with  it  on  deposit  [Re  Sutton,  12  Ch.  D.  175  ; 
48  L.  J.  Ch.  350  ;  27  W.  R.  429) ;  nor  an  insurance  company,  tmless  the  policy  ia 
subject  U>  some  trust  [Matthew  y.  Northern  Assurance  Co.,  9  Ch.  D.  80 ;  47  L.  J. 
Ch.  662 ;  27  W.  R.  61 ;  38  L.  T.  468 ;  Re  Haycock,  1  Ch.  D.  611 ;  and  see  ij* 
United  Kingdom  Assurance  Co.,  34  Beav.  493  ;  li  Jur.  N.  S.  424  ;  6  N.  R.  69  ;  i2tf 
Webb,  2  Eq.  456  ;  12  Jur.  N.  S.  695  ;  Re  Moseley,  18  W.  R.  126  ;  Hankey  r.  Jforfey, 
4  Jur.  N.  8.  234 ;  Re  Hall,  10  W.  R.  37 ;  6  L.  T.  395).  See,  however,  Jud.  Act, 
1873,  8.  26  (6),  cited  above. 

As  to  a  stakeholder,  see  Re  United  Kingdom  Assurance  Co. ;  Re  Hall;  Matthew  ▼. 
Northern  Assurance  Co.  ;  ReKemptner^  8  £q.  286.  Where  there  was  a  power  of  sale 
without  a  power  of  giving  receipts,  the  Court  intimated  that  the  puraiase*  money 
might  be  paid  into  Court  under  the  Act  [Cox  v.  Cox,  1  K.  &  J.  251).  Executors 
may  pay  in  money  which  they  claim  beneficially  [Re  Henshaw,  10  Jur.  N.  S.  837). 
As  to  payment  into  Court  by  liquidators  of  a  company,  see  Re  Australian  Co.,  W.  N. 
(1877),  37. 

[b)  In  general  the  affidavit  should  be  made  by  all  the  trustees,  but  the  affidavit  of 
one  of  two  trustees  has  been,  held  sufficient  [Anon.  1  Jur.  N.  S.  974). 

The  amount  to  be  brought  into  Court  should  be  expressed  in  the  aifidavit  in  words 
and  not  in  figures  [Re  Watts,  24  W.  R.  701). 

If  between  the  filing  of  the  affidavit  and  the  actual  bringing  of  the  money  into 
Court,  the  trustee  becomes  aware  of  further  clsdms,  he  ahoiud  file  a  supplemental 
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affidavit ;  and  if  he  omits  to  do  this  he  may  have  to  pay  any  costs  occasioned  by  10  ft  11  Vict, 
hia  omiflmon  (MeAllmy  27  W.  R.  629  ;  40  L.  T.  466).     But  8ce  next  paragraph.  c.  96,  8.  1. 

As  to  the  present  form  of  affidarit  on  pajrment  into  Court  under  the  Act,  see  — • 

r.  41  of  the  Supreme  Court  Funds  Rules,  1884,  infra,  p.  226.  It  differs  consider-  Fonn  of 
ably  from  that  prescribed  by  r.  34  of  the  Chancery  Funds  Consolidated  Rules,  1874  affidavit. 
(9  Ch.  xliii),  now  repealed.  Notice  of  the  pajrment  into  Court  (in  accordance  with 
r.  6  of  the  Chancery  Funds  Amended  Orders,  1874)  should,  however,  still  be  given 
to  the  **  pcvsona  interested  in  or  entitled  to  "  the  fund,  in  the  same  way  as  if  r.  34 
were  still  in  ezistenne  (B»  Stening,  W.  N.  (1884),  142) ;  and  it  is  a  convenient 
practice,  therefore,  for  the  trustee  to  name  these  persons  in  his  affidavit. 

The  Chancery  Funds  Amended  Orders,  1874  (which  are  only  repealed  so  far  Chancery 
as  they  are  inconsistent  with  the  Supreme  Court  Funds  Rules,  1881),  provide  as  Funds 
follows : — 

6.  "A  person  having  made  a  payment  or  transfer  of  money  or  securities  into,  or  a  Amended 
"deposit  of  securities  in  Court  under  the  above-mentioned  Act  of  10  &  11  Vict.  Orders,  1874. 
'*  o.  96,  shaU  forthwith  give  notice  thereof  to  the  several  persons  named  in  his  Chancery 
**  affidavit  to  be  made  in  pursuance  of  Rule  34  of  the  Chancery  Funds  Consolidated  Funds 
'*  Rules,  1874,  and  the  said  Act,  aa  interested  in  or  entitled  to  such  money  or  Amended 
"  securities.  Oitlers,  rr.  6 

6.  "The  persons  interested  in  or  entitled  to  any  money  or  securities  so  paid  or  |o. 

"  tranaf erred  into,  or  deposited  in  Court,  in  pursuance  of  the  said  Act  of  10  ft  11  ^^^^i^  ^f 
'*  Vict.  c.  96,  and  named  in  the  affidavit,  or  any  of  such  persons,  or  the  person  so  pj^yiQQQ^^ 
"  paying  or  transferring  into  or  depositing  in  Court,  may  apply  by  petition,  or  in  ^  ^         ' 
«« cases  where  the  fund  does  not  exceed  300/.  cash  or  300/.  in  securities,  by  Application 
<•  summons,  as  occasion  may  require,  respectin&r  the  investment,  ptayment  out,  or  lor  payment 
"  distribution  of  the  moner  or  securities,  or  of  the  dividends  or  interest  of  such  ^^^- 
*'  securities.     [See  now  Ord.  LV.  r.  2,  infra'] 

7.  "A  x>erBon  who  has  paid  or  transferred  money  or  securities  into,  or  denosited  On  notice  to 
"  securities  in  Court  punuant  to  the  said  Act  of  the  10  ft  11  Vict.  o.  96,  snail  be  trustees,  fto. 
*'  served  with  notice  ox  any  application  made  to  the  Court,  or  judge  in  (Ambers, 
"respecting  such  money  or  seouritiee,  or  the  dividends  thereof,  by  any  person 

"  interested  therein  or  entitled  thereto. 

8.  "  The  nersons  interested  in  or  entitled  to  such  money  or  securities  shall  be  And  to 

"  served  wita  notice  of  any  application  made  by  the  trustee  to  the  Court,  or  judge,  persons  in« 

**  respecting  such  money  or  securities,  or  the  dividends  thereof.  terested. 

9.  "  No  petition  relating  to  such  money  or  securities  as  mentioned  in  the  last  four  pu.^  ^t  _p. 
"  preceding  Orders  shall  be  set  down  to  be  heard,  and  no  summons  relating  thereto     . 

"  shall  be  sealed  until  the  petitioner  or  applicant  has  first  named  in  his  petition  or 
"  summons  a  place  where  he  may  be  served  with  any  petition  or  summons,  or  notice 
*'  of  any  proceeding  or  order  relating  to  such  money  or  securities,  or  the  dividends 
"thereof. 

10.  "Petitions  presented  and  summonfles  issued  under  the  said  Act  of  10  ft  11  Title  of 
**  Vict.  o.  96,  shall  be  entitled  in  tiie  matter  of  the  said  Act,  and  in  the  matter  of  petition. 
'*  the  particular  trust. 

11.  "  Every  petition  for  dealing  with  money  or  securities  in  Court,  chargeable  Payment  of 
*'  with  duty  payable  to  the  revenue  under  the  Acts  relating  to  legacy  or  succession  duty. . 

"  dnty,  or  the  dividends  on  such  securities,  shall  contain  a  statement  whether  such 
*'  dnty  or  any  part  thereof  has  or  has  not  been  paid." 

The  notice  to  the  persons  interested  required  by  r.  6  mav  be  dispensed  with  in  Notice  din- 
the  case  of  persons  wno  cannot  be  found  {Re  Mamford,  7  W.  R.  199  ;  Ite  Waltert^  pensed  with. 
22  L.  T.  120 ;  lU  Whitaker,  31  W.  R.  114  ;  W.  N.  (1882),  168).    Where  they  are 
resident  abroad,  notice  may  be  given  by  registerea  letter  (R»  Merryweather^   22 
L.  T.  603) ;  or  if  their  address  is  not  known,  by  advertisement  in  the  newspapers 
{Es  Ovodtman,  W.  N.  (1870),  162;  JU  PtUmir,  W.N.  (1873),   101;  Re  Hardley, 

10  Ch.  D.  664 ;  48  L.  J.  Ch.  336).  But  the  Court  has  no  jurisdiction  to  give 
directions  as  to  the  mode  of  giving  notice  which  will  free  the  trustee  from  responsi- 
biHty  {R0  HardUy). 

{c)  No  order  for  making  the  payment,  transfer  or  deposit  into  or  in  Court,  of 
money  or  of  Gk)vemment  securities  is  required  (Daniell,  2071 ;  Re  Biggs^  11  Beav. 
27).     As  to  transfer  of  private  securities,  see  poat^  note  («). 

(^  The  fund  should  be  lodged  to  the  credit  of  a  particular  trust  (Re  Joseph' $  JFill,  To  what 

11  Beav.  626 ;  Re  Everett^  12  Beav.  486 ;  and  see  Re  Godfrey,  2  Ir.  Ch.  Rep.  106 ;  account  fund 
R$  Monohan,  I.^R.  8  £q.  863) ;  and  the  title  of  the  trust  should  be  as  limited  in  should  be 
designation  as  possible  [Re  Omhon,  4  Jur.  N.  S.  6).     Comp.  Re  TiiUione'e  Trusts,  paid  in. 

9  Hare,  App.  lix,  where  it  was  held  that  a  fund  bequeathed  in  aliquot  parts  on 
distinct  trusts  ought  to  be  carried  to  separate  accounts ;  ReWright,  3  K.  ft  J.  419  ; 
and  see  Re  Ferry,  W.  N.  (1874),  61 ;  22  W.  R.  432,  where  the  stock  was  of  a  kind 
not  admitting  of  division  below  1/.  Where  a  fund  had  been  paid  in  to  the  general 
acooont  of  a  testator's  will,  the  Court  at  first  dediued  to  pay  it  out  to  the  residuary 
li^tona ;  but  upon  consideration  of  the  will  it  was  ordered  that  the  fund  should 
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be  carried  over  to  an  account  entitled  "the  account  residue,"  subject  to  the 
particular  legacies  {lie  Jtobinson^t  Trust,  1  Jur.  N.  S.  750).  Where  a  fund  is  paid 
into  Court  ''upon  the  trusts  of  a  will,"  it  has  been  held  that  the  general  ad- 
ministration of  the  testator's  estate  becomes  necessary,  and  the  Court  will  not  order 
it  to  be  transferred  to  a  particular  account,  except  on  admission  of  assets  by  the 
personal  representative,  or  on  the  responsibility  of  the  trustee  {Re  WrighCs  Trusts, 
15  Beav.  367  ;  cf.  lie  Edwards,  4  W.  R.  801). 

But  in  a  later  case  {Re  Cofdson,  4  Jur.  N.  S.  6),  V.-C.  Wood  ordered  a  fund  paid 
in  to  the  general  account  of  a  testator's  will  to  be  carried  over  to  the  separate 
account  of  the  person  (an  infant)  named  in  the  trustee's  affidavit,  as  the  only  perBon 
entitled,  without  previously  directing  the  name  of  the  account  to  be  changed. 

Where  trustees  paid  a  fund  into  Court  to  the  account  of  one  of  the  daimanta, 
without  giving,  at  the  same  time,  notice  to  the  Court  of  the  adverse  daims, 
payment  of  the  fund  to  the  person  in  whose  name  it  stood  was  ordered  by  the 
Court,  but  without  prejudice  to  any  future  question  as  between  the  trustees  and 
tho  adverse  claimants  {Re  Jenkins,  3  N.  B.  408) ;  and  see  Crause  ▼.  Cooper,  1J.& 
H.  207,  214,  and  the  cases  ciiedi  post,  p.  58.  In  Ex  parte  Toumay,  3  De  G-.  &  Sm. 
677,  money  paid  in  by  an  executor  in  ignorance  of  debts  was  paid  out  to  him  by 
consent. 

{e)  Foreign  bonds  seem  not  to  be  within  the  Act  {Re  Lloyd,  2  W.  R.  371).  All 
Railway  Stock  and  India  Stock,  may,  on  the  application  of  the  trustees,  be 
directed  to  be  brought  into  Court  {Re  Gtedstanes,  W.  N.  (1878),  26 ;  Be  Ross^  28 
W.  R.  418 :  Re  Ferry,  22  W.  R.  432;  W.  N.  (1874),  61) ;  but  this  can  only  be 
done  under  the  provisions  of  the  Amendment  Act,  12  &  13  Vict.  c.  74,  post. 

{J)  The  payment  in  may  be  made  by  the  survivors  of  several  trustees  (Re  Tarry, 
6  Ha.  306  ;  12  Jur.  721) ;  and  as  to  the  payment  in  by  a  majority  of  the  tmstees, 
see  12  &  13  Vict.  c.  74,  and  notes  thereto,  infra,  p.  60. 

iff)  A  trustee  who  prefers  to  act  x>€rsonally  in  the  trust  cannot  be  compelled  to 
pay  the  trust  fund  into  Court  {Moitntain  v.  Young,  18  Jur.  770  ;  Handley  v.  Deities, 
28  L.  J.  Ch.  873 ;  5  Jur.  N.  S.  190).  But  where  a  trustee  being  requested  to  pay 
money  into  Court,  refused,  and  thereby  made  a  suit  necessary,  he  had  to  pay  the 
costs  of  it  {llandley  v.  JJavies  ;  and  see  Gunnell  v.  Wkitear,  10  Eq.  664  ;  18  W.  R. 
883 ;  22  L.  T.  645 ;  Wells  v.  Malbon,  31  Beav.  48 ;  WelUr  v.  Eitthugh,  W.  N. 
(1870),  144).  An  order  may  be  made  for  payment  in  where  the  majori^  of  the 
trustees  are  willing,  though  the  rest  do  not  concur  (12  &  13  Vict.  c.  74,  post,  p.  60). 

i^h)  Though  the  Act  makes  no  mention  of  costs,  it  was  held  that,  as  the  fund 
paid  in  by  tho  trustee  is  to  be  paid  in  in  trust  to  attend  the  orders  of  the  Court,  it 
therefore  became  subject  to  the  general  jurisdiction  of  the  Court,  which  included  a 
power  to  order  the  payment  of  costs  {Re  Woodbum,  1  De  G.  &  J.  351 ;  J2tf  ArmstoHj 
4  De  G.  J.  &  8.  454  ;  10  Jur.  N.  S.  715). 

And  now  the  costs  of  and  incident  to  all  proceedings  in  the  High  Court  are  in  the 
discretion  of  the  Court,  with  a  saving  of  the  right  of  an  executor,  trustee,  or  mort- 
gagee to  costs  out  of  the  estate  unless  he  has  misconducted  himself  (R.  S.  C.  1883, 
Ord.  LXV.  r.  1,  infra), 

A  trustee  paying  money  into  Court  is  primd  facte  entitled  to  his  costs  of  such 
payment  in,  and  of  his  appearance,  when  he  is  served  upon  the  petition  or  summons 
for  payment  out,  but  the  Court  will  exercise  a  discretion  as  to  such  costs  if  he  pays 
the  money  in  vexatiously. 

An  executor  or  administrator,  or  trustee,  may  pay  money  into  Court  where  he 
cannot  get  a  valid  discharge  otherwise,  for  example,  in  cases  of  infant  eestuis  que 
trust;  see  Re  Cawthome,  12  Beav.  56;  Re  Beauclerk,  11  W.  R.  203;  Re  Couhon, 
4  Jur.  N.  S.  6  ;  Re  Richards,  8£q.  119 ;  or  lunatic  legatees  (i2#C>/M//,  3  M.  &  G.  281 ; 
Re  Irby,  1 7  Beav.  334 ;  or  where  the  cestui  que  /rtM<  isd^,  dumb,  and  blind  {RsBiddulph 
6  De  G.  &  Sm.  469) ;  but  in  other  cases  he  must  have  a  bondfde  doubt,  &c.  aa  to 
the  parties  entitled  {Re  Jones,  3  Drew.  679 ;  Re  Headington,  6  W.  R.  7,  where  a 
claim  to  a  trust  fund  being  made  by  the  assignees,  under  a  creditor's  deed 
and  also  by  the  assignor,  it  was  held  that  the  trustee  was  not  bound  to  assume 
the  deed  valid,  and  might  pay  into  Court;  compare  Re  Mosetey,  18  W.  R.  126). 
Jessel,  M.  R.,  held  that  the  trustees  of  a  trust  fund  to  which  tiieir  cestui  que  trust 
has  become  entitled  in  default  of  appointment  by  a  tenant  for  life,  are  justified  in 
paying  it  over  to  him  on  being  informed  in  writing  by  the  soUdtor  to  the  parties 
that  he  has  reason  to  believe  that  no  appointment  has  been  made ;  and  would  be 
free  from  liability  in  doing  so,  and  that  trustees  who,  under  such  droumstanoes, 
pay  the  trust  fund  into  Court  under  the  Act  will  not,  as  a  rule,  be  entitled  to  their 
costs  (Re  Cull,  20  Eq.  561 ;  23  W.  R.  850 ;  32  L.  T.  863).  But  payment  into 
Court  has  been  held  to  be  justified  where  a  person  daimed  by  representation,  for 
there  is  a  possibility  of  a  disposition  by  the  deceased  person  {Re  Lane,  24  L.  T.  (O.  S.) 
181 ;  King  v.  King,  1  De  G.  &  J.  663) ;  or  where  under  the  old  law  a  married 
woman  might  claim  her  equity  to  a  settlement  {Re  Swan,  2  H.  &  M.  34 ;  but  see 
Re  Roberts,  17  W.  R.  639  ;  W.  N.  (1869],  88 ;  Re  Rrocklesby,  29  Beav.  652) ;  and 
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MO  J2#  Bmdyihe,  3  Jar.  N.  S.  727 ;  6  W.  B.  816 ;  Ue  Wylly,  28  Beav.  458  \  B$  10  &  II  Viet. 
WillUmB,  A1S..&J.  87.  o.  96,  8.  1. 

For  caaes  where  payment  in  has  been  jnstified  on  account  of  a  bondjide  doubt  as  — | 

to  some  question  of  law  arising  on  the  claim,  see  and  oonsider  Kitty  t.  Kittffy  I  De  Where  there 
G.  &  J.  663 ;  Jte  Metcalfe,  2  De  O.  J.  &  8.  122,  where  the  cestui  que  trust  was  a  u  a  doubt  on 
professed  nun ;  Gunnell  v.  WhiUar,  10  Eq.  664  ;  22  L.  T.  645  ;  18  W.  B.  883,  and  a  question  of 
observations  of  Sir  George  Jessel,  M.  B.,  in  Re  UaeleanU  Trusts,  19  £q.  282,  where  law- 
it  was  held  that  a  trustee  who  paid  money  into  Court  under  the  Act,  in  oouMquenoe 
of  a  claim  supported  bjr  leamea  counsel,  and  brought  forward  bondjtde  by  a  respon- 
sible solicitor,  and  a  threat  that  costs  would  be  ssked  against  him  personallyif  he 
did  not  do  so,  was  justified  in  the  course  which  he  took ;  see  also  Be  Fhillips,  W .  K. 
(1882),  134. 

Trustees  have  been  disallowed  their  costs  of  appearing  on  a  petition  for  payment  When  pay- 
out where  they  acted  with  unreasonable  caution  and  suspicion  (Re  Leake,  32  Bear,  ment  into 
135  ;  Re  Heming,  3  K.  &  J.  40;  2  De  G.  J.  &  S.  122;  Re  CovingUm,  25  L.  J.  Ch.  Court  is  not 
238 ;  1  Jur. N.  S.  57 ;  Re  Tkakeham  Monies,  12  Eq.  494  ;  Desboroughy.  Harris,  6  De  justified. 
O.  H.  &  G.  439 ;  Itrmin  r.  FuUen,  2  De  G.  &  Sm.  99 ;  Re  Warwick  Pearson,  20 
Ij.  T.  8 ;  17  W.  B.  365) ;  or  haye  paid  the  money  in  in  order  to  anticipate  a  bill  about 
to  be  filed  against  them  (Re  Waring,  21  L.  J.  Ch.  784  ;  Re  Fogg,  19  L.  J.  Ch.  176  ; 
^tt.'Gen.  T.  Alford,  4  De  G.  M.  k  G.  843) ;  or  haye  caused  unnecessary  expense 
{Re  Metcalfe,  3  N.  B.  657:  f.^.,  by  requiring  copies  of  affidavits,  Rs  Ltaarus, 
3K.&J.656).  ^*    J     -^ 

In  oases  of  gross  misconduct  the  trustee  may  even  haye  to  pay  the  costs  of  the  Jq  cases  of 
application  for  payment  out ;  see  Re  Woodbum,  1  De  G.  &  J.  333,where  the  trustee  gross  mis- 
paid  the  money  into  Court  without  waiting  for  evidence  of  title,  or  stating  what  conduct  the 
evidence  he  should  require;  Re  Cater  (No.  1),  25  Beav.  361,  where  the  ground  of  trustee  may 
paying  the  money  in  was  an  alleged  refusal  on  the  part  of  the  persons  to  whom  the  ha,Ye  to  pay 
rnn4  was  payable  to  give  a  release  by  deed ;  Re  Fortune,  I.  B.  4  ±Iq.  Sbl;  Re  Roberts,  oosts. 
17  W.  B.  639  ;  Re  Elgar,  11  L.  T.  416  ;  Re  EUiot,  15  Eq.  194 ;  42  L.  J.  Ch.  289  ; 
21  W.  B.  455,  where  tiiere  seems  to  have  been  no  reason  for  paying  the  money  in 
except  a  wish  to  get  rid  of  it ;  Re  Olendenning,  W.  N.  (1867),  191 ;  Re  Foligno,  32 
Beay.  131 ;  J2«  Wise,  I.  B.  3  Eq.  599,  where  the  executors  of  a  surviving  trustee 
refused  to  pay  the  fund  to  new  trustees  properly  appointed ;  Re  Abbot,  38  L.  T. 
442 ;  Re  Knight,  27  Beav.  45 ;  5  Jur.  N  .8.  326,  where  the  trustee  neglected  to  make 
a&y  inquiries  as  to  whether  the  persons  entitled  were  alive  or  dead. 

In  Re  Hoskin,  5  Ch.  D.  229  ;  6  Ch.  D.  281,  a  married  woman  under  a  general 
power  appointed  a  fund  by  will,  and  appointed  executors.  The  trustees  paid  the 
money  into  Court,  and  upon  a  petition  for  payment  out  by  the  appointees,  the 
Court  held  that  the  trustees  ought  to  have  paid  tiie  fund  to  the  executors,  and  they 
were  therefore  ordered  to  pay  the  costs ;  but  as  the  executors  were  the  proper  per- 
aons  to  present  the  petition,  the  trustees  were  reUeved  from  the  costs  occaslonea  by 
the  appointees  proving  their  title. 

The  fact  that  trustees  haye  under  a  misapprehension  paid  a  fund  to  an  account 
wrongly  entitled,  is  no  ground  for  deprivmg  them  of  their  costs  (Re  Jenkins,  3 
N.  B.  408). 

If  the  trustee  deducts  his  costs  from  the  fund  and  pays  the  balance  onl^  into  "^iThere  the 
Court  (which  ii  the  usual  course),  the  Court  has  no  junsdiction  on  the  hearing  of  costs  are 
the  petition  to  make  any  order  as  to  these  costs  (Re  Bloye,  1  H.  &  G.  488,  504 ;  deducted 
Be  Leake,  32  Beay.  135  ;  9  Jur.  N.  S.  453 ;   1  N.  B.  417  ;  Re  Barber,  2  N.  B.  571 ;  before  pay- 
9  Jur.  N.  8.   1098 ;  11  W.  B.  1056 ;  Re  Fortune,  I.  B.  4  Eq.  351).     But  on  ordering  ^^^i^  ^^  ^ 
payment  out  and  taxation  of  costs,  the  trustee's  costs  of  paving  in  may  be  included, 
and  the  sum  then  deducted  by  him  set  off  (Re  Hue,  27  Beav.  337 ;  5  Jur.  N.  8. 
1235  ;  7  W.  B.  562 ;  Seton,  p.  498 ;  Re  Sweeper,  19  W.  B.  793  ;  24  L.  T.  413) ;  and 
the  trustee  must  be  careful  not  to  deduct  more  than  a  reasonable  amount  for  his 
oosto  (Beaiy  y.  Curson,  7  Eq.  194;  38  L.  J.  Ch.   161 ;  17  W.  B.  132 ;  20  L.  T. 

eijL 

The  oosts  of  paying  the  money  into  Court,  as  a  general  rule,  ought  to  be  paid  Out  of  what 

out  of  the  genenl  trust  estate,  if  there  be  one  (Re  Catothorne,  12  Beav.  56 ;  Re  Jones,  3  fund  costs 

Drew.  679).    But  if  there  is  no  general  residue,  or  if  the  difficulty  relates  to  tiie  are  paid — 

fond  only,  or  if  the  fund  paid  in  has  been  completely  severed  and  appropriated,  they  (1)  Of  paying 

maj  oome  out  of  the  fund  itself  (Re  Lorimer,  12  Beav.  521).  t»  and  admi- 

Iii  Mutlow  y.  MuUow,  4  De  G.  &  J.  639,  a  fund  i>aid  into  Court  under  the  Trustee  nistration ; 
Belief  Act,  was  ordered  to  bear  a  proportionate  share  of  the  costs  of  a  suit  which 
had  been  instituted  to  administer  the  estate  of  which  it  formed  part. 

Hie  oosts  of  payment  out  generally  come  out  of  the  fund  itself  (Re  Dickson,  1  (2)  of  paying 

Sim.  N.  S.  37 ;  Re  Rots,  ibid.  196 ;  Re  Jonee,  3  Drew.  679 ;  Re  Robertson,  6  W.  B.  out  the  corpus: 
405;  J^  Wilson,  14  W.  B.  161).    But  as  leave  may  be  given  to  bring  an  action, 
which  would  have  the  effect  of  throwing  such  oosts  upon  the  general  CAtate  (Re 
Sharps,  16  Sim.  470 ;  Re  Feltham,  1  K.  &  J.  628),  so  the  Court  has  jurisdiction  on  a 
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petition  to  order  the  costs  o£  payment  out  to  be  paid  out  of  the  residue  {Re  Trick, 
6  Ch.  170 ;  39  L.  J.  Ch.  201 ;  18  W.  R.  123 ;  21  L.  T.  739,  overruling  I^  jBarthoh- 
mew,  13  Jur.  380  ;  lie  Hodgson,  18  Jur.  786  ;  2  Eq.  R.  1083).  In  Re  Feltkam,  the 
costs  of  the  executors  who  had  paid  the  fund  into  Court  were  ordered  to  come  out  of 
the  geueral  residue  :  and  see  Re  Birkeit,  9  Ch.  D.  576. 

Where  a  sum  of  stock  representing  sixteen  shares  in  a  legacy,  five  of  which  were 
held  to  have  lapsed,  was  transferred  into  Court,  Lord  Cranworth*  V.-C,  held  that 
the  lapsed  shares  ought  to  bear  the  costs  of  the  petitioners  and  respondents  {Re 
Jlam's  Trutit,  2  Sim.  N.  S.  106). 

Trustees  who  are  made  respondents  and  have  accepted  ZOs,  for  their  oosts,  will 
not  be  allowed  their  costs  of  appearing  on  the  petition,  unless  they  come  for  some 
useful  purpose  {Re  Sutton,  21  Ch.  D.  855  ;  30  W.  R.  657  ;  R.  S.  C.  1883,  Ord.  LXV. 
r.  27  (19),  infra). 

Upon  an  application  by  a  tenant  for  life  for  payment  to  him  of  the  dividends  on  a 
fund  paid  into  Court  under  the  Act,  all  the  costs  of  the  applieation,  both  those  of 
the  tenant  for  life  and  of  the  trustees,  are  payable  out  of  the  income  {Re  Mamer,  S 
Eq.  432  ;  36  L.  J.  Ch.  58  ;  15  W.  R.  99 ;  15  L.  T.  237 ;  Re  Evans,  7  Ch.  609 ;  41 
L.  J.  Ch.  512  ;  20  W.  R.  695 ;  26  L.  T.  815 ;  Re  Whitton,  8  Eq.  352 ;  Rs  Smith,  9 
Eq.  374 ;  lie  liattell,  21  W.  R.  138  ;  Re  Cameron,  I.  R.  1  Eq.  268;  Re  Mimton,  21 
L.  T.  293  ;  W.  N.  (1870),  106 ;  Re  Mason,  12  Eq.  Ill) ;  but  the  costs  incurred  by 
the  trustee  in  and  about  and  preliminary  to  the  payment  into  Court  are  payable  out 
of  the  corpus  where  not  previously  deducted  {Re  Whitton).  The  cases  of  Re  Wood^ 
11  Eq.  155  ;  Re  Gordon,  6  Eq.  335  ;  Re  Knight,  37  L.  J.  Ch.  409;  R*  Tanner,  14 
L.  T.  689 ;  and  Re  Tundcy,  1  Ch.  152,  are  overruled.  Where  the  money  wa«  paid 
into  Court  in  a  suit  and  not  under  the  Act,  Malins,  V.-C,  declined  to  follow  Ra 
Marner  {Scrivener  v.  Smith,  8  Eq.  310  ;  and  see  Longuet  v.  Hoekley,  22  L.  T.  198)  ; 
and  where  an  annuity  was  given  free  of  duty,  the  costs  of  a  petition  for  payment 
thereof  were  given  out  of  the  surplus  of  the  fund  {Re  Apthorpe,  W.  N.  (1869),  64). 
The  earlier  cases  were  conflicting. 

As  to  the  amount  of  costs  allowed  on  a  petition  for  payment  out,  see  Gover  t. 
Stilwell,  21  Beav.  182.  The  costs  of  two  petitions  bond  ^e  separately  prepared  by 
different  parties  entitled  to  petition  will  generally  be  allowed ;  secus,  where  the  seoond 
petition  is  prepared  with  Knowledge  of  the  first  {Re  Chaplin,  33  L.  J.  Ch.  183 ;  3 
N.  R.  289). 

Persons  served  with  the  petition  or  summons  appear  at  the  risk  of  oosta,  and  if 
unsuccessful,  will  not  generally  be  allowed  them  {Re  Tarn/,  12  Jur.  616 ;  Jie  Tyler ^ 

2  Jur.  N.  8.  927  ;  Re  Bireh,  2  fc.  &  J.  369 ;  Re  Insole,  14  W.  R.  160 ;  Re  Wilum^ 
ibid,  161). 

An  unsuccessful  claimant  may,  under  special  circumstances,  be  allowed  his  ooata 
{Re  Birch;  Re  Dickson,  1  Sim.  N.  S.  34). 

A  respondent  whose  unsuccessful  claim  was  the  cause  of  the  payment  into  Court, 
will  be  ordered  to  pay  the  costs  of  the  application  for  payment  out  {Re  Armeton,  4 
De  G.  J.  &  Sm.  464 ;  10  Jur.  N.  S.  716). 

As  to  costs  of  unnecessary  services,  see  post,  p.  69. 

(()  These  words  of  course  do  not  mean  that  a  trustee  can  by  paying  trust  monies 
into  Court  discharge  himself  from  liability  for  past  breaches  of  trust  in  respect  of 
those  monies  {Att.-Gen.  v.  Alford,  2  Sm.  &  Giff.  488  ;  4  De  G.  M.  &  G.  843 ;  1  Jur. 
N.  8.  361  ;  Re  Fagg,  19  L.  J.  Ch.  176;  Re  Waring,  21  L.  J.  Ch.  783) ;  nor  from 
liability  to  pay  in  more  if  more  is  due  {Goode  v.  JVest,  9  Ha.  378 ;  Mitchell  v.  Cobb^ 
17  L.  T.  (O.  S.)  25  ;  Re  Jephson,  1  L.  T.  5) ;  but  the  payment  into  Court  is  so  far  a 
discharge  as  to  the  monies  paid  in,  that  the  remedy  of  the  eestuis  que  trust  in  respect 
of  any  breach  of  trust  as  to  such  monies,  or  if  they  wish  to  deduct  the  costs  retained 
by  the  trustee  on  payment  in,  is  by  action  only;  see  Re  Wright,  3  K.  &  J.  419,  422; 
Re  Jenkins,  10  Jur.  N.  S.  332. 

The  trustee,  by  payment  into  Court,  discharges  himself  from  the  future  adminis- 
tration of,  and  control  over,  the  trust  fund  paid  in  {Re  Coe,  4  K.  &  J.  199;  i?«  Wright, 

3  K.  &  J.  421 ;  Re  Tegg,  16  W.  R.  52  ;  W.  N.  (1866),  317) ;  and  the  Court  undertakes 
such  administration  in  his  place,  so  that  when  a  trustee  had  paid  money  into  Court 
a  new  trustee  was  allowea  to  be  appointed  in  his  stead,  he  being  considered  as 
desirous  of  being  discharged  {Re  Williams,  4  K.  &  J.  87  ;  Re  Bailey,  3  W.  R.  31). 

But  he  is  still  trustee  of  the  fund,  at  any  rate  until  the  Court  deals  with  the  fund, 
for  the  purpose  of  receiving  notices  as  to  incumbrances,  &o.  (Thompson  v.  Tomkins,  2 
Dr.  &  Sm.  8 ;  8  Jur.  N.  8.  185) ;  and  he  cannot  get  a  full  discharge  except  by 
proceeding  to  have  his  accounts  taken  {Barker  v.  Peile,  2  Dr.  &  Sm.  340 ;  11  Jur. 
K.  8.  436);  nor  by  bringing  the  fund  into  Court  does  he  necessarily  abandon 
a  diBoretionary  power  as  to  its  application  {Re  Landon,  40  L.  J.  Ch.  370). 

Payment  into  Court  of  a  fund  belonging  to  an  infant,  constitutes  the  infant  a  ward 
of  Court  {Re  Hodges,  3  K.  &  J.  213  ;  3  Jur.  N.  8.  860 ;  Re  Tweedale,  Johns.  109 ;  £s 
Benand,  16W.  R.  638). 
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n.  And  be  it  enacted,  that  sucli  orders  as  shall  seem  fit  shall  be  10  &  1 1  Vict. 
from  time  to  time  made  by  the  High  Court  of  Chancery  in  respect  of     Q-  ^6>  b-  2. 
the  trust  monies,  stocks,  or  securities  so  paid  in,  transferred,   and  Court  to  make 
deposited  as  aforesaid,  and  for  the  investment  {k)  and  payment  of  any  ^^tion°witli- 
sach  monies,  or  of  any  dividends  or  interest  on  any  such  stocks  or  out  suit,  for 

securities,  and  for  the  transfer  and  delivery  out  of  any  such  stocks  and  *PP|^<»^on  of 
'  J  J  trust  monies 

securities,  and  for  the  administration  of  any  such  trusts  (/)  generally,  and  adminis- 

upon  a  petition  (m)  to  be  presented  in  a  summary  way  to  the  Lord  I^^"^  ^ 

Chancellor  or  the  Master  of  the  Bolls,  without  bill,  by  siich  party  or 

parties  (n)  as  to  the  Court  shall  appear  to  be  competent  and  necessary 

in  that  behalf,  and  service  of  such  petition  shall  be  made  upon  such 

person  or  persons  as  the  Court  shall  see  fit  and  direct  (o) ;  and  every 

order  made  upon  any  such  petition  shall  have  the  same  authority  and 

effect,  and  shall  be  enforced  and  subject  to  rehearing  and  appeal  {p) 

in  the  same  manner  as  if  the  same  had  been  made  in  a  suit  regularly 

instituted  in  the  Court ;  and  if  it  shall  appear  that  any  such  trust  funds 

cannot  be  safely  distributed  without  the  institution  of  one  or  more  suit 

or  suits,  the  Lord  Chancellor  or  Master  of  the  EoUs  may  direct  any 

such  suit  or  suits  to  be  instituted  {q), 

(i')  As  to  iiiTestment  of  funds  lodged  in  Court  under  the  Act,  see  Supreme  Investment. 
Court  Funds  Rules,  1884,  r.  74,  tw/rn,  p.  234. 

(I)  The  Court  undertakes  the  control  over,  and  administration  of  the  fund  paid  in,  Administra- 
inj>laoeof  the  trustee,  see  note  (i),  tupra,  tion  of  fund. 

Where  monies  belonging  to  a  person  of  unsound  mind,  not  so  found  bv  inquisi-  Jurisdiction 
tion,  are  in  Court  under  the  Act,  the  High  Court  may  in  the  exercise  of  its  ordi-  over  funds  of 
nary  jurisdiction  entertain  applications  for  payment  out  of  such  monies  for  his  lunatics  and 
support  {Rs  Maefarlane,  2  J.  &  H.  673;  8  Jur.  K.  S.  208  ;  £s  Dodsworth^  10  Ha.  persons  of  un- 
16 ;  Se  Law,  30  L.  J.  Ch.  612 ;  7  Jur.  N.  S.  410 ;  Ite  Berry,  13  Beav.  465 ;  Re  aound  mind. 
Upfull,  3  M.  &  G.  281 ;  Re  Barker,  2  W.  R.  139  ;  i2tf  Ward,  ibid.  406 ;  Re  Drewety, 
ibid.  436 ;  J2tf  Buckley,  Johns.  700 ;  Be  Sturge,  6  Jur.  K.  S.  423 ;  Be  Phelpe,  28 
L.  T.  360;  Be  Gamier,  13  Eq.  632 ;  Be  Ferry,  28  W.  R.  336 ;  W.  N.  (1876),  17 ; 
Me  Whitley,  "W.  N.  (1877),  208) ;  see  however.  Be  Burke,  2  De  O.  F.  &  J.  124 ; 
6  Jur.  N.  S.  717. 

Where  the  fund  belongs  to  a  person  who  has  been  found  lunatic  the  applica- 
tion should  be  made  in  Chancery  under  the  Act  and  in  Lunacy,  and  the  Lords 
Justiioee  can  then  make  an  immediate  order  for  the  transfer  of  the  fund  to  the 
aocount  of  the  lunatic  {Re  Tate,  20  Ch.  D.  135). 

The  Court  has  the  same  jurisdiction  upon  a  petition  as  in  an  action ;  and  where  Jurisdiotion 
cross  petitions  are  presented  by  the  adverse  claimants  (which  however  in  practice  to  decide 
is  seldom  done),  or  where,  by  consent,  the  case  is  treated  as  if  such  cross  petitions  questions  as 
had  been  presented,  the  Court  has  full  power  to  declare  the  validity  or  invalidity  in  a  suit  * 
of  any  de«d  on  which  the  claim  is  rested  (Re  Bloye,  1  M.  &  G.  488 ;  S.  C.  nom. 
Lewie  v.  HiUman,  3  H.  L.  C.  607). 

Thus,  it  has  been  held  that,  when  money  is  paid  in  under  the  Act,  the  Court  $,  «.  questions 
has  jurisdiction  to  decide  all  questions  arising  concerning  it,  just  as  well  as  in  a    *  ^*  ^ 
suit,  and  may,  if  it  thinks  fit,  direct  an  issue  to  try  the  sanity  of  a  testator,  or  for 
any  other  similar  purpose  (Re  Allen,  Kay,  App.  61) ;  and  maike  a  binding  declara- 
tion of  right   (Re  Walker,   16  Jur.  1154;  Be  Morgan,  2  W.  R.  439;    but    see 
Sharekaw  v.  Gibbe,  Kay,  333) ;  and  may,  of  course,  decide  as  to  the  construction  of 
a  settlement  (B§  Dalton,  1  De  G.  M.  &  G.  266  ;  16  Jur.  253) ;  or  give  effect  to  a  of  married 
married  woman's  equity  to  a  settlement,  by  ordering  such  settlement  out  of  the  woman^a 
fond  in  Court,  either  on  her  petition  (Be  Dieney,  2  Jur.  N.  S.  206),  or  on  that  of  equity  to 
another  person  (Be  Cutler,  14  Beav.  220 ;  Be  Kincaid,  1  Drew.  326 ;  J^^  Grove,  3  Mttlement 
Giff.  676) ;  and  may  even  order  payment  to  a  person  not  petitioning  (Be  Woollard,  ' 

18  Jar.  1012) ;  and  the  mere  fact  that  pedigrees,  deaths,  &c.,  have  to  be  proved,  of  pedigrees 
which  in  an  action  might  be  admitted,  will  be  no  ground  for  directing  an  action  to  &o  ' 

be  instituted  (Be  Harrie,  2  W.  R.  442,  following  Goode  v.  Weet,  9  Hare,  378) ;  and       *' 
see  ExparU  Barnard,  6  Ir.  Ch.  Rep.  133  (decided  on  the  Irish  Act,  11  &  12  Vict. 
o.  68),  where  it  was  doubted  whether  the  Court  had  jurisdiction  on  a  petition 
under  the  Act  to  decide  a  question  of  election,  as  to  which  point  see  Stroud  v.  of  election. 


58 


TRUSTEE  RELIEF  ACTT,  1847. 


10  &  11  Vict, 
c.  96,  8.  2. 

of  general  ad- 
ministration. 

But  not  to 
refonn  a  deed, 

nor  remedy  a 
breach  of 
trust, 

nor  decide  a 
question  of 
adverse  title. 


Stop  order. 


Prospective 
order  for 
payment  of 
luture  instal* 
ments  and 
income. 


Application 
by  petition 
or  summons. 


Where  claim 
disputed. 

Form  of 
petition. 


Who  may 
petition. 


Persons  not 
named  in  the 
affidavit. 


Korman^  Kay,  313,  326.  Where  there  are  creditors  or  unaaoertaiiied  daimB,  an 
action  may  be  necessary  {Ee  Alletiy  Kay,  App.  51) ;  but  compare  Hankey  t.  Morley^ 
4  Jur.  N.  S.  234  ;  Its  Troicer^  1  L.  T.  64,  where  money  paid  in  was  ordered  to  bo 
distributed  as  in  an  administration  suit,  proper  inquiries  being  directed ;  and  B^ 
Gombaultf  W.  N.  (1868),  243.  As  to  a  general  adininistration  being  made  neces- 
sary by  generality  in  the  title  of  the  affidavit,  see  note  (<^,  supra.  It  was  held 
that  a  deed  could  not  be  reformed  or  its  validity  impeached  on  petition  under  tho 
Act  [Be  Maht,  30  Beav.  407  ;  8  Jur.  N.  S.  226  ;  10  W.  R.  332,  overruling  Re  Meru^ 
21  Beav.  174  ;  Re  Way  (C.  A.),  2  De  G.  J.  &  S.  366 ;  10  Jur.  N.  8.  1166) ;  but  in 
Re  Hoare^  4  Giif.  254,  the  Court  was  held  to  have  such  jurisdiction ;  and  in  J2«  2>f 
La  Touchey  10  £q.  603,  an  order  for  payment  out  was  made,  prefaced  by  a  decla- 
ration amounting  to  rectification  of  a  patent  error  in  a  settlement ;  and  aee  LewU  y. 
milman,  3  H.  L.  G.  607  ;  Re  Bird,  3  Ch.  D.  214.  It  was  held  that  a  breach  of 
trust  could  not  be  remedied  {Re  Lloyd,  2  W.  R.  271) ;  and  that  if  a  question  of 
adverse  title  had  to  be  decided,  a  suit  should  be  directed  (Re  Fozard,  24  L.  J. 
Ch.  441) ;  and  leave  was  given  to  the  cestuia  que  trust  to  file  a  bill  to  have  their 
rights  declared  {Thorp  v.  Thorp,  1  K.  &  J.  438  ;   and  see  Re  Sharpe,  16  Sim.  470). 

At  the  hearing  of  the  petition  it  may  be  adioumed  into  Chambera,  and  an 
order  upon  it  made  there  {Re  Moate,  22  Ch.  D.  635). 

The  fund  in  Court  may  be  ordered  to  be  paid  out  to  new  trustees  to  be  appointed 
by  the  order  for  payment  out  {Re  Tubh,  W.  N.  (1872),  73). 

Where  a  fund  is  paid  in  under  the  Act,  an  assignee  should  obtain  a  stop  order 
{Re  Millar,  6  W.  R.  238  ;  Re  Blunt,  10  W.  R.  379). 

Though  the  jurisdiction  of  the  Court  is  properly  confined  to  the  trust  money 
already  paid  in  {Be  Hodgson,  18  Jur.  786),  yet  a  trustee  who  had  paid  a  jMirt  of  the 
trust  fund  into  Court,  was  ordered,  on  the  petition  of  the  cestui  que  trust,  whose 
title  was  clear,  to  pay  to  him  the  future  instalments  of  the  fund  as  they  were 
received  {Be  Wright,  1  Sm.  &  G.  App.  v.).  And,  in  a  later  case,  Lord  Romillj, 
M.  R.,  made  a  prospective  order  for  payment  by  the  Acoountant-G^eral  to  a 
tenant  for  life  of  the  income  of  any  future  fund  paid  to  the  same  account  {Be 
Chamberlain,  22  Beav.  286,  and  note  to  the  case ;  Be  Thornton,  9  W.  R.  476).  So 
an  order  may  be  made  for  payment  of  dividends  to  successive  tenants  for  life  {Be 
Bow,  16  Jur.  266) ;  and  in  Be  Brent,  8  W.  R.  270,  an  order  was  made  for  payment 
of  the  dividends  of  a  fund  in  Court  to  one  tenant  for  life,  and  on  proof  of  his 
death  to  a  second  tenant  for  life,  without  further  order. 

{m)  The  application  must  be  by  petition  (Felling  v.  Goddard,  9  Ch.  D.  185 ;  Be 
Masselin,  16  Jur.  1073 ;  Ex  parte  Stock,  6  Ir.  Ch.  Rep.  341) ;  except  where  the 
trust  fund  does  not  exceed  1,000/.  or  1,000/.  nominal  value,  in  which  case  it  must  be 
by  summons  in  chambers  (R.  S.  C.  1883,  Ord.  LV.  r.  2  (6),  infra).  When,  how- 
ever, an  order  has  been  made  on  petition,  f  urtlier  proceedings  upon  it  may  be 
taken  by  summons  in  chambers  {Be  Hodges,  4  De  G.  M.  &  G.  491 ;  1  Jur.  N.  S.  73 ; 
Be  Tracey,  I.  R.  6  Eq.  271 ;  and  see  Ord.  LV.  r.  2  (1,  2,  3)).  And  when  before  the 
institution  of  an  administration  suit  the  trustees  had  paid  in  part  of  the  money 
under  the  Act,  a  petition  for  payment  out  was  dispensed  with,  the  order  for  pay- 
ment out  being  entitled  in  the  matter  of  the  Act  (Dixon  v.  Morley,  W.  N.  (1869), 
49). 

Where  the  claim  is  disputed,  cross  petitions  may  be  presented  {Lewis  t.  Hilhnan^ 
3  H.  L.  C.  607) ;  but  in  practice  this  is  seldom  done,  as  the  Court  has  jurisdiction 
to  order  payment  to  a  respondent  {Be  Woollard,  18  Jur.  1012). 

The  prayer  of  the  petition  and  notice  thereof  should  specify  the  exact  order 
sought  for,  and  the  precise  portions  of  the  fund  which  are  to  be  transferred  to  tho 
several  parties  entitled  to  it  {Bx  parte  Barnard,  6  Ir.  Ch.  Rep.  133,  under  the  Irish 
Act,  11  &  12  Vict.  c.  68,  the  provisions  of  which  are  similar  to  those  of  this  Act). 
Where  one  of  several  persons  interested  applies,  the  petition  should  ask  that  the 
shares  of  the  other  persons  may  be  carried  to  separate  accounts  {Be  Havckes,  18  Jur. 
33 ;  see  Handley  v.  Metcalfe,  9  Beav.  496 ;  Be  Tillstone,  9  Hare,  App.  lix.).  The 
petition  should  set  out  the  effect  of  the  affidavit  upon  which  the  money  is  paid  in 
{Be  Levett,  6  De  G.  &  Sm.  619 ;  Be  Flack,  10  Hare,  App.  xxx.),  but  it  need  not, 
except  in  special  cases,  set  out  the  whole  affidavit  {Be  Courtois,  10  Hare,  App.  Izv. ; 
17  Jur.  862). 

As  to  who  may  apply,  see  rule  6  of  Chancery  Funds  Amended  Orders,  p.  63, 
ante.  The  trustees  are  not  the  proper  persons  to  present  the  petition,  Uiough  the 
Court  (see  Be  Trower,  1  L.  T.  64)  will  make  the  oraer  on  their  petition  {Be  Hutehtn* 
son,  1  Dr.  &  Sm.  27,  where  Y.-C.  Kindersley,  following  the  decision  in  Be  Cameeus^ 
2  K.  &  J.  249,  allowed  the  trustees  only  respondents'  costs,  and  gave  the  carriage 
of  the  order  to  the  cestuis  que  trust) ;  and  see  also  Be  Poplar  School,  8  Ch.  D.  643  ; 
and  the  request  of  one  of  the  cestuis  que  trust  that  they  should  present  the  petition 
is  not  sufficient  to  justify  them  in  doing  so. 

A  person  not  mentioned  in  the  trustee's  affidavit  may  apply  (Be  ButtreU^  7  Ch.  D. 
647,  not  following  Be  Jepheon,  1  L.  T.  6). 
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Oa  the  application  of  an  infant  domioiled  in  Scotland  (who  was  abore  the  age  of  10  &  11  Vict, 
puberty),  and  her  curator  properly  appointed,  a  fund  which  had  been  brought  into     o.  96,  a.  2. 
Court  under  this  Act  was  ordered  to  be  tnuuif erred  into  the  joint  namea  of  the 


infant  and  her  cantor  {Re  Criehtonj  24  L.  T.  (O.  S.)  267).  Infant  and 

In  £e  Gamier,  13  Eq.  632,  the  Court  declined  to  pay  out  the  fond  to  a  curator  curator. 

3oitw  appointed  by  a  foreign  Court,  but  directed  the  income  only  to  be  paid  to  him. 

Hie  petition  muat  be  supported  by  proper  eyidence  of  the  title  of  the  applicant,  Evidence  and 

and,  if  neceaaary,  inquiriea  will  be  directed  {Re  Wood,  15  Sim.  469 ;  Re  Sharpe,  ibid,  inquiries. 

470;  Re  Barber,  1  Sm.  &  G.   118;  Re  Morgan,  2  W.  R.  439).      And  a  person 

making  an  affidavit  may  be  crofla-examined  {Re  Rendyahey  6  W.  R.  816).    As  to 

tmateea  taking  oopiea  of  the  affidavita,  aee  Re  Lazarue,  3  K.  &  J.  565. 

(m)  a  petitioner  may  apply  in  formd  pauperis  {Re  Money ,  13  Beav.  109 ;  and  aee 

Jle  laneaeter,  18  Jur.  229). 

(0)  The  following  role  as  to  aeryioe  la  laid  down  by  rnlea  7  and  8  of  the  Chancery  Service  and 
Punda  Amended  Ordera,  p.  63,  ante : — (1),  the  tmateea  are  to  be  served  with  notice  costa  of  ap- 
of  applicationa  by  persona  intereated  in  the  fund  ;  (2),  the  peraona  intereated  are  to  pearanco — 
be  aerved  with  notice  of  applicationa  by  the  tmateea. 

(1)  Tmateea,  &c.,  paying  money  into  Court,  have  their  costs  of  appearing  as  of  trustees; 
re^Kmdenta  to  a  petition  for  a  stop  order  {Re  Blunt,  10  W,  R.  379)  or  (except  in 

caaea  of  vexatioua  conduct  or  needleaa  appearance)  to  a  petition  for  payment  out ; 
aee  note  (A),  ante ;  but  where  the  title  of  a  tenant  for  life  petitioning  for  income  is 
clear,  the  tmateea  ought  not  to  appear  {R»  Evans,  7  Ch.  609  ;  Re  BatUll,  21  W.  R. 
138 ;  and  aee  R.  S.  C.  1883,  Old.  XXV.  r.  27  (19),  infra). 

A  petition  for  payment  to  a  lunatic'a  executora  of  money  paid  in  by  the  committee 
'waa  ordered  to  be  aerved  on  the  committee  though  he  had  paaaed  ma  accounta  {Re 
Wylde,  6  De  a.  M.  &  a.  26). 

Where  a  truatee  avoided  aerviee,  the  order  waa  made  upon  service  at  the  place 
mentioned  in  hia  affidavit  {Ex  parte  Baugham,  16  Jur.  325 ;  but  see  Re  Lawrence,  14 
W.  R.  93).  Service  on  a  trastee  may  be  dispensed  with  in  a  clear  case  {Re  Young, 
6  W.  R.  400 ;  Re  Beauelerk,  11  W.  R.  203 ;  Re  Thomae,  ibid,  276) ;  and  where  the 
hoQse  named  by  trustees  for  service  was  piJled  down,  and  the  trustees  had  not  been 
heard  of  for  ten  years,  aerviee  of  the  petition  on  them  waa  dispenaed  with,  and  an 
inquiry  waa  directed  to  ascertain  who  were  entiUed  to  the  fund  {Re  Bolton,  18  W.  R. 
66 ;  W.  N.  f  1869),  226). 

(2)  As  to  aispensing  with  aerviee  on  the  ground  that  the  party  to  be  aerved  ia  of  eestuii  que 
abroad  and  cannot  be  heard  of,  aee  Re  Hansford,  7  W.  R.  199,  cited  p.  53,  ante;  trust; 

Re  Naylor,  28  L.  T.  18.  Where  inquiriea  had  been  directed  at  the  original  hearing, 
and  it  appeared  that  peraona  not  partiea  to  the  proceedings  were  interested,  the 
Court  oroOTed  that  the  petition,  the  order  made  thereon,  the  chief  clerk's  certificate 
and  the  order  for  service,  should  be  served  on  the  persons  named  in  the  certificate, 
and  that  the  petition  should  stand  over  till  such  service  had  been  effected  {Re 
BeUtersbg,  10  Ch.  D.  228).  Parties  served,  who  claim  no  interest,  should  not  appeisir, 
and  if  they  do,  will  get  no  costs  {Re  Smith,  3  Jur.  N.  S.  659 ;  Re  Birch,  2  K.  &  J. 
369;  Re  Justices  of  Coventry,  19  Beav.  158;  but  see  Ex  parte  Queen^s  College, 
6  W.  R.  9 ;  Rudge  y.  PTeedan,  11  W.  R.  819).  A  fortiori,  incumbrancers  appearing 
on  a  petition  by  a  prior  incumbrancer,  whose  debt  exhausted  the  fund  in  Court,  in 
K»ite  of  a  notice  by  the  petitioner's  solicitor  that  if  they  appeared  the  payment  of 
their  coats  would  be  resiated,  were  held  diaentitied  to  coata  {Roberts  v.  Ball,  24  L.  J. 
Ch.  471). 

Where  a  tenant  for  life  petitiona  for  payment  of  income,  remaindermen  need  not  on  petition 
be  served  {Re  JFhitling,  9  W.  R.  830 ;  S.  C,  nom.  Re  Whiting,  7  Jur.  N.  S.  754 ;  Re  by  tenant 
Maimer,  3  Eq  432) ;  and  the  trustees  need  not  appear  {Re  Evans,  7  Ch.  609 ;  Re  Battell,  for  life ; 
21  W.  R.  138  :  and  see  R.  S.  C.  1883,  Ord.  LXV.  r.  27  (19],  infra).    So  on  a  petition 
that  tiie  dividends  might  be  paid  to  several  tenants  for  life,  and  the  several  aharea 
of  the  corpua  carried  bver  to  the  accounta  of  numerona  remaindermen  (Re  Hodges, 
6  W.  R.  487 ;  and  aeeEx parte  Fletcher,  12  Jur.  619 ;  Strong  v.  Strong,  6  W.  R.  455) ; 
and  in  aubh  caaea  leave  may  be  given  to  aerve  some  of  the  parties  interested  on 
behalf  of  the  dass  {Re  CoUon,  2  W.  R.  111). 

Where  a  fund  has  been  carried  over  to  a  separate  account,  the  partiea  interested  of  persons 
in  the  other  shares  need  not  be  served  {Re  Hodgson,  2  Eq.  R.  1083 ;  Re  Hawkes,  interested  in 
18  Jur.  33) ;  ao  a  mortgaged  share  of  fonda  paid  into  Court  under  the  Act,  may  be  other  aharea ; 
paid  to  partiea  clearly  entitied,  in  the  absence  of  the  partiea  intereated  in  the  other 
aharea  {Re  Befford,  21  L.  T.  (O.  S.)  164). 

A  married  woman,  having  a  power  of  appointment  over  a  reversionary  trust  f  and,  of  persons 
appointed  it  by  way  of  mortgage,  with  a  power  of  sale,  under  which  it  was  after-  who  may 
wards  sold,    fier  husband  beoime  bankrupt,  and,  after  the  determination  of  the  daim  ad- 
life  estate,  the  trustees  paid  the  fund  into  Court  under  this  Act.    The  purchasers  yeraely. 
thereupon  presented  a  petition  for  a  transfer  of  the  fond  to  them,  which  was  served 
wpon  the  tmateea  only.    The  Court  made  the  order,  subject  to  a  direction  tiiat  it 
ahoold  not  be  drawn  up  for  a  fortnight,  and  that  the  husband's  assignees  should  be 
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10  &  1 1  Viot.    senred  with  notice  that  the  fund  would  be  paid  out  if  no  objectionB  were  taken  (Eje 
c.  96,  8.  2.      parte  Stutely,  1  De  G.  &  Sm.  703). 

On  a  reasonable  application,  in  writing,  by  parties  residing  abroad,  and  served 

Parties  with  notice  of  a  petition  under  the  Aot,  the  Court  tokj  postpone  the  order  for  pay- 

residing  xnent  out  of  Court  {RelTodffton^t  Will^  22  L.  J.  Ch.  1055). 

abroad.  Substituted  service  of  the  petition  {Re  Bonelli,  18  Eq.  655),  or  service  out  of  the 

Substituted       jurisdiction  {Be  Haneyy  10  Ch.  276;  It»  Bonelli;  Jte  Fisher,  W.  N.  (1881),  137;  30 
service.  W.  R.  57  ;  Jte  Morant,  W.  N.  (1879),  144),  may  be  ordered. 

( p)  As  to  the  time  for  appealing  from  an  order  made  under  the  Act,  see  Se 
Haillie,  4  Ch.  D.  785,  ante,  p.  61. 

(q)  See  Re  Fozard,  and  other  oases,  p.  68,  supra,  as  to  directing  an  action.    The 
dircction  is  now  given  by  a  judge  of  the  Chancery  Division. 

[Sect.  III.,  regulating  salary  of  Accountant-C^eneral,  is  repealed  by  the  Chancery 
Funds  Act,  36  &  36  Vict.  o.  44,  post."] 

Lord  Chan-  lY.  And  be  it  enacted,  that  the  Lord  Chancellor,  with  the  assistance 

Master^f  the  ^^  *^®  Master  of  the  Rolls,  or  of  one  of  the  Vice-Chancellors,  shall  have 

Rolls,  &c.,  power,  and  is  hereby  authorised,  to  make  such  orders  as  from  time  to 

General  time  shall  seem  necessary  for  better  carrying  the  provisions  of  this 

Orders.  Act  into  effect. 

Construction  Y.  And  be  it  enacted,  that  in  the  construction  of  this  Act,  the  ex- 

^'^W^Ch^n-  Pression  ''the  Lord  ChanceUor"  shall  mean  and  include  the  Lord 

oellor."  Chancellor,  Lord  Keeper,  and  Lords  Conmiissioners  for  the  custody  of 
the  Great  Seal  of  Great  Britain  for  the  time  being. 


12  &  13  Vict.  TEUSTEE  BELIEF  AOT,  1849. 

o.  74. 


12  &  13  VICT.  Cap.  74. 

An  Act  for  the  further  Belief  of  Tfm^tees. 

[28th  July,  1849.] 

Whereas  difficulties  have  arisen  in  the  transfer  of  securities  Tested 
in  trustees  in  certain  cases  under  the  provisions  of  an  Act  passed  in  the 
session  of  Parliament  holden  in  the  lOth  and  11th  years  of  the  reign 
of  her  present  Majesty,  intituled  *'  An  Act  for  better  securing  trust 
funds,  and  for  the  relief  of  trustees,"  and  it  is  expedient  to  make  a 
further  provision  for  carrying  into  effect  the  objects  of  the  said  recited 
Act :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  if  upon  any  petition  presented 
to  the  Lord  Chancellor  or  Master  of  the  EoUs  (a)  in  the  matter  of  the 
said  Act  it  shall  appear  to  the  judge  of  the  Court  of  Chancery  before 
whom  such  petition  shall  be  heard  that  any  monies,  annuities,  stocks, 
or  securitieB  (5),  are  vested  in  any  persons  as  trustees,  executors,  or 
administrators,  or  otherwise  upon  trusts  within  the  meaning  of  the 
said  recited  Act,  and  that  the  major  part  of  such  persons  (c)  are 
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desirousof  tranaferring,  paying,  or  delivering  the  same  to  the  Accountant-  13  ft  13  T^ot 
General  of  the  High  Court  of  Chancery  under  the  provisions  of  the        ^'     ' 


said  recited  Act,  but  that  for  any  reason  the  concurrence  of  the  other  or  Court  mar, 
others  of  them  cannot  be  had  {d),  it  shall  be  lawful  for  such  judge  as  cation  by 
aforesaid  to  order  and  direct  such  transfer,  payment  or  delivery  to  be  majority  of 
made  by  the  major  part  of  such  persons  without  the  concurrence  of  the  order  pay-   * 
other  or  others  of  them ;  and  where  any  such  monies  or  Gbvernment  ni©«it  or 
or  Parliamentaxy  securities  shall  be  deposited  with  any  banker,  broker,  trust  monies, 
or  other  depositary,  it  shall  be  lawful  for  such  judge  as  aforesaid  to  stocks,  or 
make  such  order  for  the  payment  or  delivery  of  such  monies,  Govern-  i^t^  Court, 
ment  or  Parliamentary  securities,  to  the  major  part  of  such  trustees, 
executors,  administrators,  or  other  persons  as  aforesaid,  for  the  piu^so 
of  being  paid  or  delivered  to  the  said  Accountant-General  as  to  the  said 
judge  shall  seem  meet ;  and  every  transfer  of  any  annuities,  stocks,  or 
securities,  and  every  payment  of  money,  or  delivery  of  securities,  in 
pursuance  of  any  such  order,  shall  be  as  valid  and  effectual  as  if  the 
same  had  been  made  on  the  authority  or  by  the  act  of  all  the  persons 
entitled  to  the  annuities,  stocks,  or  securities  so  transferred,  or  the 
monies  or  securities  so  paid  or  delivered  respectively,  and  shall  fully 
protect  and  indemnify  the  Gk>vemor  and  Company  of  the  Bank  of 
JSngland,  the  East  India  Company,  and  the  South  Sea  Company,  and 
all  other  persons  acting  under  or  in  pursuance  of  such  order. 

(a)  The  application  is  now  made  to  a  judge  of  the  Chancery  Division. 

(3)  Ordinary,  debenture  and  preference  stock  of  a  railway  company,  and  India 
4  per  Cent.  Stock,  may  be  directed  to  be  transferred  into  Court  under  the  Act ;  see 
J2#  JPtrry,  W.  N.  (1874),  61 ;  22  W.  R.  432 ;  Be  Gledttanet,  W.  N.  (1878),  28  ;  M$ 
JSou,  28  W.  R.  418. 

(c)  Where  one  of  three  trustees  was  iU  the  order  was  made  on  the  petition  of  the 
other  two  {Ee  Broadtcood,  8  L.  T.  632  ;  and  see  Re  Perry  ;  Re  Oledstanes). 

{d)  A  trustee  who  does  not  concur  ^ould  be  served  with  the  petition  {Re  Bryant^ 
W.  N.  (1868),  123). 


TEUSTEE  ACT,  1850.  13  &  u  Vict. 

o.  60. 
13  &  14  VICT,  Cap.  60.  • 


An  Act  to  comolidate  and  amend  tlie  Laws  relating  to  the  Conveyance 
and  Transfer  of  Real  and  Personal  Property  vested  in  Mort» 
gagees  and  Trustees  (a).  [6th  August,  1850.] 


—   _«_*,      ^    „ ^^  „„,     _  . .  nonsEB 

are  Inni " 

ofT  heirs  *f»  »»«^..wb~o~^~-  w--.^  -^w -  w-  ^ , ,  —  — ^  w-  .^«^ 

hein  are  not  known  (ss.  9—15,  19,  pp.  68—70),  or  refuse  to  convey  (1862,  as.  2,  3, 
infra)  ; 
Where  there  is  a  contingent  right  in  an  unborn  trustee  (1850,  b.  16,  p.  70) ; 
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13  &  U  Vict 
c.  60. 
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«*  Lands." 
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it 
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t» 
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right." 
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**  Convey  • 
anoe." 


Where  the  lands  are  copyhold  (1850,  b.  28,  p.  76),  or  in  the  Daohy  of  Laooafter 
or  Durham  (18.50,  s.  21,  p.  72) ; 

And  for  vesting  orders  of  stock  where  trustees  or  mortgag^eee,  or  personal  repre- 
sentatives are  lunatic  (1850,  ss.  5,  6,  pp.  56,  57 ;  1852,  s.  6,  p.  92),  infant  (1852, 
8.  3,  p.  91),  out  of  jurisdiction,  or  uncertain,  or  not  known  (1850, 'ss.  22,  25,  pp. 
73,  75),  or  refuse  to  assign  (1850,  ss.  23,  24,  pp.  73,  74  ;  1852,  ss.  4,  5,  p.  91) ; 

The  bankers  or  companies  are  to  be  bound,  see  1850,  s.  26,  p.  75. 

And  for  vesting  orders  of  chotes  in  action  where  trustees,  or  mortga^^ees,  or  per- 
sonal representatives  are  lunatic  (1850,  s.  5,  p.  66),  or  out  of  jorisdiction  (1850, 
R.  22,  p.  73),  or  refuse  to  sue  (1850,  ss.  23,  24,  pp.  73,  74 ;  1852,  s.  4,  p.  91) ; 

For  the  effect  of  such  orders,  see  1850,  s.  27,  p.  75. 

Orders  as  to  trustees  of  charities  are  provided  for,  1850,  s.  45,  p.  86  ; 

It  provides  for  appointment  of  new  trustees  on  petition,  and  the  oonsequent  con- 
veyances and  transfers,  1850,  ss.  32 — 42,  pp.  79 — 84  ; 

For  apx)ointment  of  a  person  to  convey  or  transfer  if  desirable,  1850,  s.  20,  p.  71 ; 

And  for  declaration  tiiat  persons  against  whom  a  decree  iB  made  are  trustees, 
1850,  ss.  29,  30,  pp.  76,  77  ;  1852,  s.  1,  p.  90. 

Money  payable  to  infants  or  lunatics  may  be  paid  into  Court  under  tbe  Act  of 
1850,  s.  48,  p.  86. 

By  s.  30  of  the  Conveyancing  Act,  1881,  trust  and  mortgage  estates  on  a  death 
after  Dec.  31,  1881,  vest  in  the  legal  personal  representative  of  the  deceased  trustee 
or  mortgagee ;  see  the  section  ana  note  thereto,  infra. 

[Sect.  1,  repealing  11  Geo.  4  &  1  Will.  4,  o.  60  ;  4  &  5  Will.  4,0.23;  1  db  2  Viot 
c.  69,  was  repealed  by  Stat.  Law  Revision  Act,  1875.] 

n.  And  whereas  it  is  expedient  to  define  the  meaning  in  which 
certain  words  are  hereafter  used :  it  is  declared  that  the  several  words 
hereinafter  named  are  herein  used  and  applied  in  the  manner  follow- 
ing respectively  (that  is  to  say) — 

The  word  '^  lands  "  shall  extend  to  and  include  manors,  messuages, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  or  description,  whatever  may  be  the  estate  or  interest 
therein  (5) : 

The  word  "  stock  "  (c)  shall  mean  any  fund,  annuity,  or  security 
transferable  in  books  kept  by  any  company  or  society  established 
or  to  be  established,  or  transferable  by  deed  alone,  or  by  deed 
accompanied  by  other  formalities,  and  any  share  or  interest 
therein : 

The  word  ''  seised"  (</)  shall  be  applicable  to  any  vested  estate  for 
life  or  of  a  greater  description,  and  shall  extend  to  estates  at  law 
and  in  equity,  in  possession  or  in  futurity,  in  any  lands : 

The  word  '*  possessed"  shall  be  applicable  to  any  vested  estate  less 
than  a  life  estate,  at  law  or  in  equity  in  possession  or  in  ex* 
pectancy,  in  any  lands : 

The  words  ''  contingent  right,"  as  applied  to  lands,  shall  mean  a 
contingent  and  executory  interest,  a  possibility  coupled  with  an 
interest,  whether  the  object  of  the  gift  or  limitation  of  such 
interest  or  possibility  be  or  be  not  ascertained ;  also  a  right  of 
entry,  whether  inmiediate  or  future,  and  whether  vested  or  con« 
tingent : 

The  words  *' convey"  and  "conveyance"  applied  to  any  person 
shall  mean  the  execution  {dd )  by  such  person  of  every  necessary 
or  suitable  assurance  for  conveying  or  disposing  to  another  lands 
whereof  such  person  is  seised  or  entitled  to  a  contingent  right, 
either  for  the  whole  estate  of  the  person  conveying  or  disposing. 
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or  for  azLj  less  estate,  together  with  the  performance  of  all  13  ft  u  Vict. 

formalities  required  by  law  to  the  validity  of  such  conveyance,     °'     t  »«   » 

including  the  acts  to  be  performed  by  married  women  and  tenants 

in  tail  in  accordance  with  the  provisions  of  an  Act  passed  in  the 

fourth  year  of  the  reign  of  his  late  Majesty  King  William  the 

Fourth,  intituled  ''An  Act  for  the  abolition  of  fines  and  re-  3& 4 Will. 4, 

coveries,  and  the  substitution  of  more  simple  modes  of  assurance,"  ^'  ^^* 

and  including  also  surrenders  and  other  acts  which  a  tenant  of 

customary  or  copyhold  lands  can  himself  perform  preparatory  to 

or  in  aid  of  a  complete  assurance  of  such  customary  or  copyhold 

land: 

The  words  "assign"  and  "assignment"  shall  mean  the  execution  "Aasigii." 
and  performance  by  a  person  of  every  necessary  or  suitable  deed  "  AMign- 
or  act  for  assigning,  surrendering,  or  otherwise  transferring  lands 
of  which  such  person  is  possessed,  either  for  the  whole  estate  of 
the  person  so  possessed  or  for  any  less  estate : 

The  word  "transfer"  shall  mean  the  execution  and  performance  of  "Tranafer." 
every  deed  and  act  by  which  a  person  entitled  to  stock  can  transfer 
such  stock  from  himself  to  another : 

The  words  ' '  Lord  Chancellor ' '  shall  mean  as  well  the  Lord  Chancellor  <  <  Lord 
of  Great  Britain  as  any  Lord  Keeper  or  Lords  Commissioners  of  ^*^<>®»lo'^'" 
the  Great  Seal  for  the  time  being : 

The  words  "  Lord  Chancellor  of  Ireland "  shall  mean  as  well  the  "  Lord 
Lord  Chancellor  of  Ireland  as  any  Keeper  or  Lords  Commissioners  ^j^^^** 
of  the  Qre&t  Seal  of  Ireland  for  the  time  being : 

The  word  "trust"  shall  not  mean  the  duties  incident  to  an  estate  "Trust." 
conveyed  by  way  of  mortgage  (e) ;  but,  with  this  exception,  the 
words  "trust"  and  " trustee "(/)  shall  extend  to  and  include  "Trustee." 
implied  and  constructive  trusts  (^),  and  shall  extend  to  and  in- 
clude cases  where  the  trustee  has  some  beneficial  estate  or  interest 
in  the  subject  of  the  trust  (A),  and  shall  extend  to  and  include  the 
duties  incident  to  the  office  of  personal  representative  of  a  deceased 
person  (t ) : 

The  word  "lunatic"  shall  mean  any  person  who  shall  have  been  "Lunatic." 
found  to  be  a  lunatic  upon  a  commission  of  inquiry  in  the  nature 
of  a  writ  De  limatico  inquirendo  (J) : 

The  expression  "  person  of  unsound  mind"  shall  mean  any  person,  "Person  of 
not  an  infant,  who,  not  having  been  found  to  be  a  lunatic,  shall  ^^^^> 
be    incapable    from    infirmity    of   mind   to    manage    his    own 
affairs: 

The  word  "  devisee"  shall,  in  addition  to  its  ordinary  signification,  "Devisee." 
mean  the  heir  of  a  devisee  and  the  devisee  of  an  heir,  and  gene- 
rally any  person  claiming  an  interest  in  the  lands  of  a  deceased 
person,  not  as  heir  of  such  deceased  person,  but  by  a  title  de- 
pendent solely  upon  the  operation  of  the  laws  concerning  devise 
and  descent : 

The  word  "  mortgage  "  shall  be  applicable  to  every  estate,  interest,  "  Mortgage." 


64 


TRUSTTEE  ACT,  1850. 


13  A  14  Vict, 
c-  60,  a.  2. 


<4 


Person. 


»f 


Kumber  and 

gender. 


"  LandB." 


"  Stock. 


ff 


not  trostee 
within  Act. 


Who  is 

trustee. 

Hiuband. 
Executrix. 

Heir. 


Heir  of 
mortgagee. 

Aedgnee  in 
banlo'uptcy. 

Trustee  for 
sale. 

Dower 

trustee. 

Vendors  and 
mortgagors. 

Conttructive 
trutteet. 

Personal 
representa- 
tive. 

Lunatic. 

Mortgage. 

Crown  Estates 
Act,  1862. 

Zunatic 
trustees  and 


or  property  in  lands  or  personal  estate,  which  would  in  a  Gourt  of 
Equity  be  deemed  merely  a  security  for  money  (it) : 

The  word  ''  person,"  used  and  referred  to  in  the  masculine  g^der, 
shall  include  a  female  as  weU  as  a  male,  and  shall  indnde  a  body 
corporate  (/): 

And  generally,  unless  the  contraiy  shall  appear  from  the  context, 
every  word  importing  the  singular  number  only  shall  extend  to 
several  persons  or  things  {k)^  and  every  word  importing  the  plural 
number  shall  apply  to  one  person  or  thing,  and  every  word  im- 
porting the  masculine  gender  only  shall  extend  to  a  female. 

(b]  As  to  "  lands"  inclading  ''rent-charge,'*  see  Be  Marruom,  cited  Seton,  616. 

'*  Lands  *'  do  not  ioclude  leaseholds  in  sect.  15,  where  the  word  '*  seised"  is  used 
{He  Harvey,  Seton,  520 ;  Me  Mundel,  8  W.  R.  683)  ;  but  in  Be  Mundei,  a  Testing 
order  ^a^  made  under  sect.  34,  in  which  section  the  word  "  lands  "  includes  lease- 
holds fJle  MatthtiCM,  2  W.  R.  85 ;  Re  Bobifuon,  11  W.  R.  1035). 

(cy  The  word  ** stock"  includes  shares  in  a  joint  stock  banking  company  {Be 
Augelo,  5  De  G.  &  S.  278;  and  see  Morriee  y.  Aylmer^  10  Ch.  148),  and  shares  in 
ships  registered  under  the  Merchant  Shipping  Act,  1854  (18  &  19  Viet.  c.  91, 
s.  10). 

(d)  See  Re  Mundei, 

{dd)  The  Act  applies  where  a  person  has  been  directed  to  execnte  a  lease,  and 
has  refimed  to  do  so  {Hall  v.  Hale,  W.  N.  (1884),  185  ;  but  see  Grace  ▼.  Baynton, 
W.  N.  (1877),  79  ;  25  W.  R.  606). 

(e)  Therefore  a  mortgagor  cannot  obtain  an  order  for  reoonTeyance  or  sale  under 
the  Act,  without  suit,  under  sections  which  relate  only  to  trustees,  e,  f .,  sect.  9, 
and  see  note  {y)  to  sect.  30 ;  Re  Osbom,  12  £q.  392.  Seeut,  where  land  was  con- 
vejed,  not  strictly  by  way  of  mortgage,  but  by  way  of  trust  for  sale  in  default  of 
payment  of  money  borrowed ;  see  Be  Underwood,  3  K.  &  J.  745  ;  or  where  the 
mortcragee  has  become  a  trustee  {Re  Crowe,  13  £q.  26 ;  Re  Walker,  3  Ch.  D.  209). 

(/)  The  following  persons  have  been  held  to  be  trustees  within  the  Act : — 

The  husband  of  a  feme  covert  trustee  (under  sect.  5),  Re  Wood,  3  De  G.  F.  k  J. 
125 ;  and  of  an  executrix  (under  sect.  22),  Ex  parte  Bradthaw,  2  De  G.  H.  &  G. 
900.  See  now  Vendor  and  Purchaser  Act,  s.  6,  poet^  p.  107 ;  Married  Women's 
Property  Act,  1882,  s.  18,  poet,  p.  199. 

Tlie  executrix  of  a  surviving  trustee  (under  sect.  4  of  the  Extension  Act),  Re 
Ellis,  24  Beav.  426. 

A  surviving  executor  (not  a  trustee)  who  died  intestate.  Re  Davit,  12  Eq.  214. 

An  heir  on  whom  trubt  estates  descended  by  reason  of  the  disclaimer  of  devisees 
in  trust  (under  sect.  9),  Wilke  ▼.  Groom,  6  De  G.  M.  ft  G.  205 ;  Sooper  r.  Strutton, 
12  W.  R.  367. 

The  heir-at-law  of  a  deceased  mortgagee  (under  sects.  9  and  16),  in  cases  not 
within  the  19th  section  {Re  Skitter,  4  W.  R.  791 ;  Re  Underwood,  3  K.  &  J.  746; 
Re  Keeler,  11  W.  R.  62.     See  now  Conveyancing  Act,  1881,  s.  30,  poet,  p.  116). 

An  assignee  of  a  bankrupt  (under  sect.  9),  Re  Joyce,  2  Eq.  576. 

As  to  &e  Act  applying  to  a  trustee  with  a  mere  power  of  sale,  see  note  (p), 
p.  65,  on  vesting  orders. 

As  to  a  mere  dower  trustee  beinff  a  trustee  within  the  Act,  see  Collard  y.  Roe,  4 
De  G.  &  J.  525,  whence  it  seems  tiiat  his  interest  might  have  been  bound  by  a 
decree  without  any  order  under  this  Act. 

{g)  On  the  question  whether  a  suit  for  specific  performance,  foreclosure,  &o.,  is 
necessary  before  a  mortgagor,  or  contracting  party  can  be  declared  a  oonstmotiva 
trustee,  see  note  {v)  to  sect.  30,  poet,  p.  77. 

(A)  This  includes  an  infant  beneficially  entitled  to  a  fund  subject  to  troata  for 
maintenance  {Gardner  v.  Cowlee,  24  W.  R.  920 ;  3  Ch.  D.  304). 

{%)  See  Re  Moore,  Me  Alpine  v.  Moore,  21  Ch.  D.  778. 

{j\  See  now  "  The  Lunacy  Regulation  Act,  1862,"  26  &  26  "^^ct.  o.  86. 

{k)  See  Re  Underwood,  3  !El.  &  J.  745 ;  Lawranee  ▼.  Gabworthy,  3  Jur.  K.  S. 
1049  ;  Re  Ki»y,  5  De  G.  &  Sm.  644 ;  16  Jur.  1153. 

(/)  Extended  by  the  Crown  Private  Estates  Act,  1862  (25  &  26  Vict.  c.  37),  b.  10, 
to  the  trustees  of  the  private  estates  of  the  Sovereign. 

m.  And  be  it  enacted,  that  when  any  lunatic  or  person  of  unaound 
mind  (m)  shall  be  seised  (n)  or  possessed  of  any  lands  upon  any  trust 
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or  by  way  of  mortgage,  it  Bhall  be  lawful  for  the  Lord  Chancellor  (o)  13  &  u  Vict, 
intrusted  by  virtue  of  the  Queen's  Sign  Manual  with  the  care  of  the     °'  ^^*  ^'  ^' 
persons  and  estates  of  lunatics  to  make  an  order  that  such  lands  be  mortgagees 
Tested  (/>)  in  such  person  or  persons  in  such  manner  and  for  such  ^^'^- 
estate  as  he  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if 
the  trustee  or  mortgagee  had  been  sane,  and  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
same  estate  (^). 

(m)  Whoi  the  Itmaoj  is  dispnted  the  Act  does  not  apply  (JB^  jPhilHpa,  Or.  &  Ph.  Lunaoy 
147) ;   but  a  commission  may  be  issued  if  the  Couit  thinlcs  fit ;  see  sect.  52,  disputed. 
poit,  p.  88. 

Where  an  infant  trustee  is  also  of  unsound  mind,  the  ease  falls  within  the  Where 
ordinary  jurisdiction  of  the  Court  {Be  Arrowsmith,  6  W.  K.  642 ;  4  Jur.  N.  S.  lunatic  is 
1122).  infant. 

(n)  The  word  "  seised  "  includes  an  estate  in  taU  (12*  Sherard,  1  De  G.  J.  &  S.  421).  geUed. 

(o)  The  words  *  *  the  Lord  Chancellor,  * '  with  reference  to  the  jurisdiction  in  lunacy,       ^^ 
included  the  L.JJ.  (Be  Waugh,  2  De  G.  M.  &  G.  279 ;  16  &  16  Vict.  c.  65,  s.  11 ;   I^ord 
0.  87|  8.  15).     The  jurisdiction  in  lunacy  is  now  exercised  by  such  judge  or  judges  Chancellor, 
of  the  High  Court  or  the  Court  of  Appeal  as  may  be  intrusted  by  the  Sign  Manual 
with  the  care  of  lunatics  (Jud.  Act,  1875,  s.  7 ;  and  see  Seton,  618).    The  Lords 
Jostioes  haye  been  appointed  judges  of  the  Chancery  Division  for  the  purpose  of 
applications  oonnected  with  lunaoy  {Re  Lamotte^  4  Ch.  D.  326 ;  Jud.  Act,  1873, 
B.  51). 

Whenever  the  trustee  or  mortgagee  is  of  unsound  mind,  but  not  found  a  lunatic,  Application 
the  application  under  these  Acts  may  be  made  in  Chancery  if  the  fund  is  already  when  to  be 
standing  to  the  credit  of  a  cause ;  see  note  to  sect.  43 ;  Herring  v.  Clark^  4  Ch.  167  ;  made  in 
Ettrruon  v.  Smith,  17  W.  R.  646 ;  and  see  Be  Ferrior,  3  Ch.  178  ;  but  if  mo  eauee  it  lunacy. 
pending,  the  jurisdiction  belongs  not  to  the  Chancery  Division,  but  to  the  judges  in 
hmacy,  unless  the  trustee  is  also  an  infant  {Be  Armujemith)^  or  is  out  of  the  juris- 
diction {Be  Gardner,  10  Ch.  D.  29) ;  see  iJtf  Good  Intent  BeneJU  Society,  2  W.  R.  671 ; 
Be  Davidson,  20  L.  J.  Ch.  644 ;  Be  Chauneey,  14  W.  R.  849  ;  and  comp.  Be  Irby,  17 
Beav.  334,  and  the  cases  cited  by  Lord  Justice  Turner  in  Be  Ormerod,  3  De  G.  & 
J.  249,  where  it  was  held  that  the  V.-C.  of  the  Duchy  of  Lancaster  had  no  power 
mider  the  17  &  18  Vict.  o.  82,  to  appoint  a  new  trustee  in  the  place  of  a  trustee  of 
unsound  mind,  not  found  so  by  inquisition ;  see  also  Be  Owen,  4  Ch.  782 ;  Be  Maton, 
10  Ch.  273 ;  and  sect.  10  of  tne  Extension  Act,  post ;  and  as  to  appointing  a  new 
trustee  in  place  of  a  lunatic,  see  note  {I),  p.  79,  post. 

In  Be  Viekers,  3  Ch.  D.  1 12,  it  was  held  tiiat  a  petition  for  the  appointment  of 
new  trustees  in  the  place  of  two  deceased  trustees  and  a  trustee  of  unsound  mind 
not  Bo  found,  no  vesting  order  being  required,  might  be  made  in  Chancery.  Where 
one  of  several  trustees  is  a  lunatic,  and  it  is  desired  to  appoint  a  new  trustee  in  his 
place,  the  petition  must  be  entitled  in  Chancery  as  well  as  in  lunacy ;  otherwise  the 
vesting  order  would  sever  the  joint  tenancy  (Be  Fearson,  6  Ch.  D.  982 ;  Be  Duce,  30 
W.  R.  769).  As  to  the  mode  of  applying  where  a  fund  standing  in  the  name  of  a 
lunatic  trustee  is  desired  to  be  transferred  to  the  credit  of  a  cause,  see  Be  Dawson, 
6  N.  R.  346,  where  Jeffryes  v.  Drysdale,  9  W.  R.  428,  is  remarked  upon. 

The  order  ought  to  be  made  in  Chancery  as  well  as  lunacy  in  all  cases  where  it  is 
d^ired  to  appoint  a  new  trustee,  as  the  power  in  lunacy  is  restricted  to  making  a 
venting  order  (Be  Boyce,  4  De  G.  J.  k  S.  205  ;  12  W.  R.  369),  and  in  Be  Stewart, 
8  W.  R.  297,  tne  Lords  Justices,  under  one  petition  presented  in  Chancery  and 
lunacy,  appointed  new  trustees  in  the  place  of  one  trustee  of  unsound  mind,  not 
found  so  by  inquisition,  one  resident  abroad,  and  one  who  was  dead.  See  further 
as  to  the  exercise  of  the  jurisdiction  where  the  trustee  is  a  lunatio  and  the  lands  are 
in  Ireland  {Be  Lamotte,  4  Ch.  D.  325). 

As  to  service  on  the  conmuttee,  see  note  to  sect.  40.  Service  on 

^)  Vesting  orders  may  be  made  in  pursuance  of  decrees,  see  s.  30,  infra.  committee. 

Vesting  orders  should  contain  some  description  of  the  property  comprised  in  them  Vebixno 
(^^  3  W.  R.  386).  Oedkbbop 

The  Court  will  make  orders  vesting  lands  to  "  such  uses  as  a  person  shall  appoint,  Xiiin). 
and  in  default  to  such  person  in  fee  "  {Be  Fowell,  4  K.  &  J.  338,  where  the  object  * 

was  to  save  the  expense  of  an  acknowledgment  by  a  feme  covert,  a  mortgagee's  -^^  what  uses, 
executrix),  or  to  uses  in  bar  of  dower  {Be  Ztuh,  6  De  G.  &  Sm.  436 ;  Davey  v.  To  uses  in 
Miller,  1  Sm.  k  G.  App.  xix. ;  overruling  Be  Soward,  6  De  G.  &  Sm.  435) ;  but  bar  of  dower, 
will  not,  it  seems,  insert  in  an  order  a  declaration  barring  dower  {Be  Lush) ;  see 
Seton,  519. 

K.  F 
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13  &  14  Vict. 
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An  order  was  made  to  Test  a  legal  estate  oatstanding  in  an  inlaiii  marinflpM  m 

the  dcTisees  of  the  mortgager,  subject  to  a  legacy  charged  on  the  land  by  hifl 
will  [Re  ElUrthorpe,  18  Jur.  666  ;  see  JS»  WmttringkamU  TrutU^  3  W.  B.  578). 

A  vesting  order  was  discharged  and  a  oonyeyanoe  directed,  nnder  s.  21,  for  the 
purpose  of  expressing  reservations  as  to  mines  in  Turner  y.  Speakwtan^  Seton,  634  ; 
see  Lang  horn  y.  Lang  ham,  21  L.  J.  Ch.  860. 

It  was  held  that  vesting  orders  of  land  under  the  Act  could  only  be  made  where 
the  person  from  whom  uie  land  was  to  be  devested  had  a  legal  estate,  and  not 
where  he  had  a  mere  power  {Be  Forter,  3  W.  B.  683) ;  but  the  order  wae  subse- 
quently made  in  that  case,  see  Seton,  619 ;  and  see  £e  Boyee^  4  De  G.  J.  &  S. 
205 ;  12  W.  R.  359 ;  and  compare  R«  Rathbone,  2  Ch.  D.  483,  cited  infra,  aa  to 
vesting  orders  of  personalty  where  there  is  no  legal  personal  representative. 

As  to  the  propriety  of  a  vesting  order  where  the  interest  to  be  assigned  is  only 
equitable,  see  note  (y),  s.  30. 

As  to  vesting  orders  of  copyholds,  see  note  (d),  s.  28. 

See  s.  20,  by  which  the  Court  may  appoint  a  person  to  convey  in  oert.ain  cases 
instead  of  malang  a  vesting  order. 

A  vesting  order  may  be  made  under  the  Act,  even  though  there  is  no  incapacity 
in  the  person  seised  of  the  legal  estate  to  execute  a  conveyance ;  see  Be  Manning , 
Kay,  App.  xxviii.  (under  sect.  34) ;  Haneox  v.  Spittle,  3  Sm.  &  G.  478. 

As  to  costs  of  applications  for  vesting  orders,  see  note  (it),  s.  51. 

A  vesting  order  of  stock  or  other  personalty  can  be  maae  though  the  last  tmatee 
died  intestate  and  had  no  personal  representative,  so  that  there  is  no  existing 
interest  to  be  vested  (Re  Rathbone,  2  Ch.  V.  483  ;  ReMundel,  8  W.  B.  683  ;  jB^  Driver, 
19  Eq.  352 ;  Re  Dalgleiah,  4  Ch.  D.  143) ;  and  see  22^  Dixon,  21  W.  B.  220 ;  Be 
Crowf,  14  Ch.  D.  610. 

The  vesting  order  binds  the  Bank  (ss.  20  and  26,  and  sect.  6  of  the  Extension  Act, 
post)  ;  but  the  Bank  appealed  successfully  ag^ainst  an  order  vesting  the  right  to 
transfer  a  fractional  part  of  a  dividend  of  stodE,  and  the  new  trustees  in  that  oaae 
were  consequently  enabled  to  receire  the  arrears  of  the  dividends,  and  directed  to 
retain  only  such  part  as  was  subject  to  the  trust  (Re  Stewart,  8  W.  B.  425).  Nor 
will  the  Court  generally  vest  the  right  to  receive  or  transfer  future  dividenda  of 
stock  in  a  person  in  whose  name  the  stock  is  not  standing ;  see  Re  Hartnall,  5  De 
G.  &  Sm.  Ill ;  and  even  where  an  order  was  made  (under  sect.  22)  vesting  the 
right  to  receive  **  dividends  now  due  or  hereafter  to  accrue  due,*'  in  three  out  of 
four  trustees,  one  being  out  of  the  jurisdiction,  this  order  was,  on  the  appeal  of 
the  Bank,  varied  by  limiting  the  right  of  the  three  trustees  to  receive  the  dividends 
to  their  jomt  lives  (Re  Peyton,  25  Beav.  317  ;  2  De  G.  &  J.  290). 

In  the  case  of  an  order  to  be  acted  upon  by  the  Bank  the  circumstanoes  bringing 
the  case  within  the  Act  should  be  shown  upon  the  order  (Re  Ellie,  24  Beav.  426 ;  Be 
Mainwaring,  26  Beav.  172) ;  see  Seton,  614. 

The  Coiurt  may  give  directions  as  to  how  the  right  to  transfer  is  to  be  exerdaed, 
e.  g.,  may  direct  it  to  be  paid  into  Court  under  the  Trustee  Belief  Act;  boo  post, 
sect.  31,  and  note. 

The  Court  has  vested  the  right  to  transfer  stock,  &c.,  in  the  eestuit  que  trust 
themselves  under  this  section  and  sect.  24  combined  ;  see  Re  White,  5  Ch.  698. 

(q)  An  order  under  this  section  vesting  lands  vested  in  a  lunatic  trustee  as  tenant 
in  tail  will  bar  the  estate  tail,  though  the  Fines  and  Becoveriee  Act  be  not  referred 
to  (Re  Mason,  7  Ch.  D.  707). 

lY.  And  be  it  enacted,  that  when  any  lunatic  or  person  of  unsound 
mind  shall  be  entitled  to  any  contingent  right  (r)  in  any  lands  upon 
any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord 
Chancellor  («),  intrusted  as  aforesaid,  to  make  an  order  wholly  releas- 
ing such  lands  from  such  contingent  right,  or  disposing  of  the  same  to 
such  person  or  persons  as  the  said  Lord  Chancellor  shall  direct ;  and 
the  order  shall  have  the  same  effect  as  if  the  trustee  or  mortgagee  had 
been  sane,  and  had  duly  executed  a  deed  so  releasing  or  disposing  of 
the  contingent  right. 


s 


y)  Ab  to  the  definition  of  "contingent  tight"  see  sect.  2,  ante, 
s)  See  note  (o)  to  sect.  3,  ante,  p.  65. 


Y.  And  be  it  enacted,  that  when  any  lunatic  or  person  of  unsound 


Stock  taid 

of  lunatie         inind  shall  be  solely  entitled  to  any  stock  or  to  any  chose  in  action 
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upon  any  trust  or  bj  way  of  mortgage,  it  shall  be  lawful  for  the  Lord  13  &  u  Yiot. 
Chancellor  intrusted  as  aforesaid  (/)  to  make  an  order  vesting  in  any     Q-  oQ»  «■  ^- 
person  or  persons  the  right  to  transfer  such  stock,  or  to  receiye  the  trustees  and 
diyidends  or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  ™**  fir*S«^* 
action,  or  any  interest  in  respect  thereof ;  and  when  any  person  or 
persons  shall  be  entitled  jointly  with  any  limatic  or  person  of  unsound 
mind  to  any  stock  or  chose  in  action  upon  any  trust  or  by  way  of 
mortgage,  it  shall  be  lawful  for  the  said  Lord  Chancellor  to  make  an 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
action,  or  any  interest  in  respect  thereof,  either  in  such  person  or 
persons  so  jointly  entitled  as  aforesaid,  or  in  such  last-mentioned 
peirson  or  persons  together  with  any  other  person  or  persons  the  said 
Lord  Chancellor  may  appoint  (ti ). 

(/)  See  note  (o)  to  sect.  3,  ante,  p.  65. 

(«)  See  Be  Stewart,  8  W.  K.  297 ;  Be  Chauneey,  W.  K.  (1866),  217 ;  14  W.  R.  849. 
The  order  should  not  vest  the  stock  in  the  persons  beneficiaUr  entitled,  except  as 
tensteee  [Re  Currie,  10  Ch.  D.  93 ;  and  see  Jte  Holland,  16  Ch.  D.  672). 

^Die  Gomt  has  jnriadicfcion  under  this  section  to  make  an  order  vestinK  the  right 
to  transfer  the  stock  solelr  in  the  co-trustees,  and  the  order  maj  be  made  in  lunacy 
onhr  {Be  Watmm,  19  Ch.  D.  384,  overruling  Be  Nash,  16  Ch.  D.  603). 

The  husband  of  a  manied  woman  trustee  was  held  to  be  a  trustee  within  the 
meaning  of  the  Act,  and  an  order  made  accordingly  (Be  Wood,  3  De  G.  F.  &  J.  125) ; 
aee  now  Married  Women's  Property  Act,  1882,  s.  18,  infra. 

Where  one  of  the  executors  of  a  person  in  whose  name  stock  was  standing  became 
a  lunatic,  an  order  was  made  in  lunacy  vesting  the  right  to  call  for  a  transfer,  and 
to  transfer  the  stock,  in  the  other  executors  {Be  Waeher,  22  Ch.  D.  535 ;  Be  White, 
6  Ch.  698). 

As  to  Irish  railway  stock  standing  in  the  name  of  a  trustee  who  becomes  of 
tmaouad  mind,  see  Be  Modgeon,  11  Ch.  D.  888,  cited  in  note  to  sect.  56,  infra, 

YI.  And  be  it  enacted,  that  when  any  stock  shall  be  standing  in  Stock  of  de- 
ihe  name  of  any  deceased  person  whose  personal  representatiye  is  a  i^*!^^^^"* 
lunatic  or  person  of  unsotmd  mind,  or  when  any  chose  in  action  shall  lunatic  per- 
bo  Tested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal  ^^P"" 
representatiTe  of  a  deceased  person,  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  make  an  order  Testing  the  right 
to  transfer  such  stock,  or  to  receiye  the  dividends  or  income  thereof, 
or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  he  may  appoint  (y). 

(y)  Se^  the  notes  to  last  section. 

YUL  And  be  it  enacted,  that  where  any  infant  shall  be  seised  (z)  or  B»tate»  of 
possessed  of  any  lands  upon  any  trust  or  by  way  of  mortgage  (a),  it  ^tees  and 
shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  mortgagees 
mich  lands  in  such  person  or  persons  in  such  manner  and  for  such  ''^^^' 
estate  as  the  said  Court  shall  direct;  and  the  order  shall  have  the 
same  effect  as  if  the  infant  trustee  or  mortgagee  had  been  twenty-one 
yeaiB  of  age,  and  had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same  estate  (5). 

(<)  «<  Seised  "  includes  an  estote  tail  {Be  Sherard,  1  Do  G.  J.  &  S.  421). 

f2 
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13  &  14  Vict.  (a)  As  to  what  wordd  in  a  will  are  sufficient  to  c&nj  estates  held  on  tnist  or 

c.  60,  B.  7.  mortgage,  and  to  prevent  their  descending  on  infant,  so.,  ^eirs,  see  Lewin,  207  ; 

Me  Arrowsmith,  6  W.  R.  642 ;  Re  Finney,  3  Gi£P.  465 ;  Lyioght  v.  Edwardt,  2  Ch. 

Reconvejanoe  I>.  499 ;  and  for  the  present  law  see  Conveyancing  Act,  1881,  s.  30,  and  note 

of  mortgaged  thereto,  infra. 

and  trust  (b)  An  order  yei>ting  the  legal  estate  of  an  infant  remainderman  in  tail,  made 

estates.  with  the  consent  of  the  tenant  for  life,  as  protector,  will  bar  the  entail  {Fiitcell  v. 

nr^ar-  v.aynn'ntp  Mattkeu'Sy  1  Jur.  N.  S.  973).    For  form  of  order  see  Seton,  603.    See  also  Hargreare^ 

umer  oarrrng  ^    jfTright,  1  W.  R.  408;  Singleton  v.  Hopkins,  4  W.  R.  107;  Re  Bloomar,  2  De  O. 

enrau.  &  J.  88  ;  Me  Lmh,  6  De  G.  &  Sm.  436  ;  Me  EUerthorpe,  18  Jur.  669. 

Contingent  Vlli.  And  be  it  enacted,  that  where  any  infant  shall  be  entitled  to 

trastees  and"  ^^7  contingent  right  in  any  lands  upon  any  trust  or  by  way  of  moit- 
mortgagees  gage  (c)  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  wholly  releasing  such  lands  from  such  contingent  right,  or  dis- 
posing of  the  same  to  such  person  or  persons  as  the  said  Court  shall 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  infant  had 
been  twenty-one  years  of  age,  and  had  duly  executed  a  deed  so 
releasing  or  disposing  of  the  contingent  right  {d). 

ic)  See  note  (a)  to  s.  7,  supra. 

\d)  See  last  note,  and  as  to  contingent  rights  of  unborn  persons,  see  sect.  16. 


Trustees  of  IX.  And  be  it  enacted,  that  when  any  person  solely  seised  or  pos- 

^^)urtdLon  ««ssed  of  any  lands  upon  any  trust  (0  shaU  be  out  of  the  jurisdiction 
of  the  Court,  of  the  Court  of  Chancery,  or  cannot  be  found,  it  shall  be  lawful  for 
the  said  Court  to  make  an  order  vesting  such  lands  in  such  person  or 
persons  in  such  manner  and  for  such  estate  as  the  said  Court  shall 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  trustee  had 
duly  executed  a  conveyance  or  assig^nment  of  the  lands  in  the  same 
manner  and  for  the  same  estate  {/). 

(e)  As  to  the  meaning  of  the  word  ''trust,**  see  s.  2,  anie^  p.  63. 
A  mortgagee  is  not  a  trustee  within  the  section  (s.  2,  ante). 
Mortgagor  (/)  An  absconding  mortgagor  was  declared  a  trustee  for  the  mortgagee  after  a 

out  of  juris-      decree  for  foreclosure  upon  motion  under  this  section  (Lechnure  y.  Clamp,  31  Beav. 
diction  de-         678  ;  see  30  Beav.  218) ;  but  such  a  declaration  could  only  be  obtained  on  a  separate 
dared  trustee,   application  (Smith  v.  Boucher,  1  Sm.  &  G.  72)  ;  see  the  30th  section,  and  note  (^) 
thereto,  and  Me  Underwood,  3  £.  &  J.  746. 

Where  a  testator  devised  copyholds  to  one  of  two  daughters  and  after  his  death 
both  the  daughters  being  his  co-hciresses  were  admitted  as  tenants  in  common,  it 
was  held  that  an  order  vesting  the  legal  estate  of  the  daughter  not  beneiicisily 
entitled,  who  was  out  of  the  jurisdiction,  in  trustees  for  the  other  daughter,  was 
rightly  made  under  this  section  (McMurray  v.  Spieer,  6  Eq.  627).  Where  the 
defendant  in  a  specific  performance  suit  (who  had  been  served  by  substitution)  did 
not  appear  at  the  hearing  the  Court  made  a  decree  vesting  the  estate  in  the  plaintifl! 
{Murphy  v.  Vincent,  40  L.  J.  Ch.  378).  See  also  Wilka  v.  Groom,  6  De  G.  M.  &  G. 
206 ;  2  Jur.  N.  S.  1077 ;  Me  Skitter,  4  W.  B.  791.  Where  the  heir  of  the  last 
surviving  trustee  was  a  lunatic  and  out  of  the  jurisdiction  the  order  was  made  in 
tke  Chancery  Division  only  {Me  Gardner,  10  Ch.  D.  29). 

Where  per-  X.  And  be  it  enacted,  that  when  any  person  or  persons  shall  be 

BoiwaTO  aeited  g^jg^^  Qp  possessed  of  any  lands  jointly  {ff)  with  a  person  out  of  the 
jointly  with  jurisdiction  of  the  Oourt  of  Chancery,  or  who  cannot  be  found,  it  shall 
^^ur^ltim^  be  lawful  for  the  said  Court  to  make  an  order  vesting  the  lands  in  the 
Court,  &o.  person  or  persons  so  jointly  seised  or  possessed,  or  in  such  last-men- 
tioned person  or  persons  together  with  any  other  person  or  persons,  in 
such  manner  and  for  such  estate  as  the  said  Court  shall  direct :  emd 
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the  order  ahall  have  the  same  effect  as  if  the  trustee  out  of  the  juris-  13  &  14  Vict. 
diction,  or  who  cannot  be  found,  had  duly  executed  a  conveyance  or  °'  ^^'  '•  ^^' 
assignment  of  the  lands  in  the  same  manner  for  the  same  estate  (y). 

(/*)  The  words  ''semed  jointly"  are  not  limited  to  a  strictly  yom^  tenancy  {Be 
Gremwood,  27  Gh.  D.  359). 

ig)  The  section  only  applies  where  the  |)er8on8  are  so  seised  upon  a  tru»t.  An 
order,  therefore,  will  not  be  made  Testing  in  a  porchaser  the  estate  of  an  absent 
mortgugee,  unless  snch  mortgagee  be  also  a  ^ostee  {Re  Osbom,  12  Eq.  392;  Se 
Walker,  3  Ch.  D.  209 ;  Re  Watkin,  W,  N.  (1876),  232). 

Where  a  new  trustee  is  appointed,  in  the  place  of  one  out  of  the  jurisdiction,  or 
who  cannot  be  found,  the  estieite  may  be  rested  in  such  new  trustee  and  the  con- 
tinuing trustees,  notwithstanding  the  words  of  the  latter  part  of  this  Bcction  {Smith 
T.  Smith,  3  Drew.  72 ;  18  Jur.  1047 ;  Re  Marquis  of  Bute,  Johns.  16 ;  6  Jur.  K.  S. 
487,  overruling  Re  Watte,  9  Ha.  106 ;  Re  Flyer,  ibid.  220). 

Where  a  legal  estate  had  descended  on  two  co-heirs  of  a  deceased  mortgagee  in 
fee,  one  of  whom  was  out  of  the  jurisdiction,  an  order  was  made  under  this  section 
resting  it  in  the  other  alone  {Re  Templer,  4  N.  B.  494 ;  Re  Greenwood,  27  Ch.  D. 
359 ;  but  see  ^  Osbom;  Re  Walker), 

XI.  And  be  it  enacted,  that  when  any  person  solely  entitled  to  a  Contingent 
contingent  right  in  any  lands  upon  any  trust  shall  be  out  of  the  juris-  r^*J*  °' 
diction  of  the  Court  of  Chancery,  or  cannot  be  found,  it  shall  be  lawful  jurisdiction  in 
for  the  said  Court  to  make  an  order  wholly  releasing  such  lands  from  ^**^'* 
such  contingent  right,  or  disposing  of  the  same  to  such  person  or  per- 
sons as  the  said  Court  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee  had  duly  executed  a  conveyance  so  releasing  or 
disposing  of  the  contingent  right. 

Xn.  And  be  it  enacted,  that  when  any  person  jointly  entitled  with  Where  per- 
any  other  person  or  persons  to  a  contingent  right  in  any  lands  upon  j^Sthren- 
any  trust  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  titled  with 
cannot  be  found,  it  shall  be  lawful  for  the  said  Court  to  make  an  order  ^^j^rUdieOon 
disposing  of  the  contingent  right  of  the  person  out  of  the  jurisdiction,  of  the  Court 
or  who  cannot  be  found,  to  the  person  or  persons  so  jointly  entitled  as  rU^tlo^l^ds^ 
aforesaid,  or  to  such  last-mentioned  person  or  persons  together  with 
any  other  person  or  persons ;  and  the  order  shall  have  the  same  effect 
as  if  the  trustee  out  of  the  jurisdiction,  or  who  cannot  be  found,  had 
duly  executed  a  conveyance  so  releasing  or  disposing  of  the  contingent 
light. 

Xm.  And  be  it  enacted,  that  where  there  shall  have  been  two  or  When  it  is 
more  persons  jointly  seised  or  possessed  of  any  lands  upon  any  trust  "'^^**f 
and  it  shall  be  uncertain  which  of  such  trustees  was  the  survivor,  it  several 
shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  ^ustees  was 
such  lands  in  such  person  or  persons  in  such  manner  and  for  such  lands  may  be 
estate  as  the  said  Court  shall  direct ;  and  the  order  shaU  have  the  same  'tested. 
effect  as  if  the  survivor  of  such  trustees  had  duly  executed  a  convey- 
ance or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estate. 

XIY.  And  be  it  enacted,  that  where  any  one  or  more  person  or  When  it  la 
peiBons  shall  have  been  seised  or  possessed  of  any  lands  upon  any  ^^hether  the 
trust  and  it  shall  not  be  known,  as  to  the  trustee  last  known  to  have  last  trustee 
been  seised  or  possessed,  whether  he  be  living  or  dead,  it  shall  be  jf,;S^rdead 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 
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When  trustee 
of  land  dies 
without  an 
heir. 


13  &  14  Vict,   in  Buch  person  or  persons  in  sncli  manner  and  for  such  estate  as  the 
^'     '  *•     •    said  Court  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if 
the  last  trustee  had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  the  same  estate. 

XY.  And  be  it  enacted,  that  when  any  person  seised  of  any  lands 
upon  any  trust  shall  have  died  intestate  as  to  such  lands  without  an 
heir  (A),  or  shall  have  died  and  it  shall  not  be  known  who  is  his  heir 
or  devisee,  it  shall  be  lawful  for  the  Court  of  ChanceTy  to  make  an 
order  vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  Court  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  heir  or  devisee  of  such  trustee  had  duly 
executed  a  conveyance  of  the  lands  in  the  same  manner  for  the  same 
estate  (AA). 

(A)  See  Re  WtlkinsoH,  10  Jnr.  N.  S.  716 ;  12  W.  IL  622. 

{hh)  ThiB  section  does  not  apply  to  leaseholds  {JSe  MundeH^  S  W.  B.  683).  But 
the  difficulty  may  be  g^t  over  by  appointing  new  trustees  of  the  leaseholds  and 
making  a  vesting  order  under  sect.  34  {Re  Bathbime,  2  Ch.  D.  483 ;  £e  Dal^leUh,  4 
Ch.  D.  143 ;  and  see  Ee  Crowes  14  Ch.  D.  610). 

Where  a  testatrix  devised  real  estate  in  trust  for  sale,  but  the  trustee  died  in  her 
lifetime  and  it  was  not  known  who  was  her  heir,  the  ODurt  had  no  jurisdiction  in 
the  absence  of  the  heir  to  appoint  a  trustee  or  make  a  vesting  oraer  {Ounton  t. 
Simpson,  6  Eq.  332). 

Where  a  mortgage  was  made  by  way  of  trust  for  sale  the  mortgagee  was  held  to 
be  a  trustee  wiuiin  this  section  {Re  Underwood,  3  K.  ft  J.  746 ;  jS  KeeUr,  9  Jur. 
N.  S.  95 ;  11  W.  B.  62).  Where  a  trustee  of  copyholds  held  in  trust  for  a  bene- 
ficiary absolutely  died  without  an  heir,  the  Court  vested  the  estate  in  the  beneficiary 
{Re  Godfrey,  23  Ch.  D.  205  ;  31  W.  B.  426  ;  and  see  sect.  28,  pott). 

As  to  the  devolution  of  trust  and  mortgage  estates  on  a  death  ooonrring  after 
3 let  December,  1881,  see  Conveyancing  Act,  1881,  s.  30,  infra, 

XVI.  And  be  it  enacted,  that  when  any  lands  are  subject  to  a  con* 
tingent  right  in  an  unborn  person  (t)  or  class  of  unborn  persons  who 
upon  coming  into  existence  would  in  respect  thereof  become  seised  or 
possessed  of  such  lands  upon  any  trust,  it  shall  be  lawful  for  the  Court 
of  Chancery  to  make  an  order  which  shall  wholly  release  and  discharge 
such  lands  from  such  contingent  right  in  such  tinbom  person  or  class 
of  unborn  persons,  or  to  make  an  order  which  shall  vest  in  any  person 
or  persons  the  estate  or  estates  which  such  unborn  person  or  class  of 
unborn  persons  would  upon  coming  into  existence  be  seised  or  possessed 
of  in  such  lands  {j). 

(t)  See  a  similar  provision  in  s.  30,  infra,  for  discharge  of  contingent  rights  in  a 
suit.  There  "  unborn  penons  "  are  held  to  indnde  persona  who  oannot  be  ascer- 
tained, e,  g,,  heirs  of  auving  person,  note  (A),  p.  78,  post, 

{/)  For  oases  on  this  section,  see  Eargreates  v.  Wright^  1  W.  B.  408 ;  Wak§  v. 
Wake,  17  Jur.  646  ;  1  W.  B.  283. 

Sects.  17  &  18.      [The  17th  and  18th  sections  of  this  Aot  axe  repealed  by  the  "  Trustee  Extensioii 
Act,  1862,"  B.  2,  pott,  p.  90.] 


Contingent 
right  of  unborn 
trustee  [in 
lands']. 


Discharge  of 
contingent 
rights  in  suits. 


Heir  or 
devisee  of 
mortgagee 
of  land. 


XIX.  And  be  it  enacted,  that  when  any  person  to  whom  any  lands 
have  been  conveyed  by  way  of  mortgage  shall  have  died  without  having 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  the  money  due  in  respect  of  such  mortgage  shaU  have  been 
paid  to  a  person  entitled  to  receive  the  same,  or  suchlast-mentionedperson 
shall  consent  to  an  order  for  the  reconveyance  of  such  land,  then  in  any 
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of  the  following  cases  it  shall  be  lawful  for  the  Court  of  Ohaucerj  (A)  to  13  &  14  Vict, 
make  an  order  vesting  such  lands  in  such  person  or  persons  in  such    °'     '  ^' 
manner  and  for  such  estate  as  the  said  Court  shall  direct ;  (that  is  to  say), 
When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  iOut  of  Juris- 

jurisdiction  of  the  Court  of  Chancery,  or  cannot  be  found :  **  *^'^ 

When  an  heir  or  devisee  of  such  mortgagee  shaU  upon  a  demand  by  [Befuttn^  to 
a  person  entitled  to  require  a  conveyance  of  such  lands,  or  a  duly  ®®^^®y-J 
authorised  agent  of  such  last-mentioned  person,  have  stated  in 
writing  that  he  will  not  convey  the  same,  or  shall  not  convey  the 
same  for  the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to  him  by  a 
person  entitled  as  aforesaid,  or  a  duly  authorised  agent  of  such 
last-mentioned  person : 
When  it  shall  be  uncertain  which  of  several  devisees  of  such  mort-  lUhmiain.'] 

gagee  was  the  survivor : 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  devisees  of 
such  mortgagee,  or  as  to  the  heir  of  such  mortgagee  whether 
he  be  living  or  dead : 
When  such  mortgagee  shaU  have  died  intestate  as  to  such  lands,  and  [Intestate 
without  an  heiT(/),  or  shall  have  died  and  it  shall  not  be  known  ]^r.Y  ^ 
who  is  his  heir  or  devisee  (m). 
And  the  order  of  the  said  Court  of  Chancery  made  in  any  one  of  the 
foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or  devisee  or 
surviving  devisee  (as  the  case  may  be)  had  duly  executed  a  conveyance 
or  assignment  of  the  lands  in  the  same  manner  and  for  the  same 
estate  (n). 

ii]  Now  the  Ghanoery  DiTiaon  of  the  High  Court  (Jad.  Act,  1873,  8.  34). 
/)  See  i2#  JfifMAffi,  2  W.  B.  179. 
m)  See  JBe  JFhite,  W.  N.  (1881),  116 ;  29  W.  R.  820. 
n)  It  was  at  fint  held  that  this  seotioii  applied  only  to  oases  of  reoonyeyanoe 
after  payment  of  the  mortgage  debt ;  and  not  to  oases  where,  the  mortgage  money 
not  haying  been  paid,  it  was  desired  to  vest  in  the  personal  representatives  of  the  mort- 
gagee the  legal  estate  outstanding  in  his  heir  (J^  Meyriek^  9  Ha.  116) ;  but  snoh 
orden  have  sinoe  been  made  (JEU  Bodm,  1  De  Or.  M.  &  G.  57 ;  16  Jur.  279  ;  9  Ha. 
820 ;  Ee  Lta^  6  W.  B.  482).    It  seems  doubtful,  however,  whether  the  order  ought 
to  be  made  unless  a  sale  or  transfer  is  contemplated  (Re  Hewitt^  27  L.  J.  Ch.  302 ; 
bat  see  Bt  Zea). 

For  the  recent  enactments  as  to  the  devolution  of  trust  and  mortgage  estates  on 
deatib,  see  Conveyancing  Act,  1881,  s.  30,  and  note  thereto,  infra. 

XX.  And  be  it  enacted,  that  in  eveiy  case  where  the  Lord  Chan-  Power  to 
ceUor,  intmsted  as  aforesaid,  or  the  Court  of  Chancery,  shall,  under  »PPoi^*  » 
the  iJ^roTisions  of  this  Act,  be  enabled  to  make  an  order  having  the  convey  in 
effect  of   a  conveyance  or  assignment  of  any  lands,  or  having  the  certain  cases, 
effect  of  a  release  or  disposition  of  the  contingent  right  of  any  person 
or  persons,  bom  or  unborn,  it  shall  also  be  lawful  for  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery  (as  the  case 
may  be),  should  it  be  deemed  more  convenient,  to  make  an  order 
appointing  a  person  to  convey  or  assign  such  lands,  or  release  or  dis- 
pose of  such  contingent  right  (o) ;  and  the  conveyance  or  assignment, 
or  release  or  disposition,  of  the  person  so  appointed,  shall,  when  in 
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13  ft  U  Vict,   conformity  with  tlie  terms  of  the  order  by  which  he  is  appointed,  ha^e 
^      '  ^'  the  same  effect,  in  conveying  or  assigning  the  lands,  or  releasing  or 

disposing  of  the  contingent  right,  as  an  order  of  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  would  in  the  par- 
ticular case  have  had  under  the  provisions  of  this  Act ;  and  in  every 
case  where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  Act,  be  enabled  to 
make  an  order  vesting  in  any  person  or  persons  the  right  to  transfer 
any  stock  transferable  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  or  of  any  other  company  or  society  established, 
or  to  be  established,  it  shall  also  be  lawful  for  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  if  it  be  deemed  more 
convenient,  to  make  an  order  directing  the  secretary,  deputy  secretary, 
or  accountant-general  for  the  time  being  of  the  Gbvemor  and  Com- 
pany of  the  Bank  of  England,  or  any  ofiB.cer  of  such  other  company  or 
society,  at  once  to  transfer  or  join  in  transferring  the  stock  to  the  per- 
son or  persons  to  be  named  in  the  order ;  and  this  Act  shall  be  a  full 
and  complete  indemnity  and  discharge  to  the  Governor  and  Company 
of  the  Bank  of  England,  and  all  other  companies  or  societies  and 
their  officers  and  servants,  for  all  acts  done  or  permitted  to  be  done 
pursuant  thereto  ( p). 

(o)  For  form  of  order,  8ee  Seton,  607,  No.  16. 

(p)  See  He  Dickson,  W.  N.  (1872),  223 ;  27  L.  T.  671 ;  S,  C.  mm.  Be  Dixon,  21 
W.  R.  220  ;  He  Price,  W.  N.  (1883),  202,  cited  in  note  to  sect.  26,  post. 

In  determining  whether  to  make  a  vesting  order  or  to  appoint  a  person  to  con- 
vey, the  Court  is  guided  hy  the  relative  expense  of  the  two  modes  {HaneoxY.  Spittle, 
8  Sm.  &  G.  478 ;  and  see  Sheperd  v.  Churchill,  26  Beav.  21 ;  WUks  v.  Groom,  6 
De  O.  M.  &  G.  206 :  2  Jur.  N.  8.  1077). 

As  to  lands  in  XXI.  And  be  it  enacted,  that  as  to  any  lands  situated  within  the 
D^ha^*^^  ^^^  Duchy  of  Lancaster  or  the  Counties  Palatine  of  Lancaster  or  Durham, 
it  shall  be  lawful  for  the  Court  of  the  Duchy  Chamber  of  Lancaster, 
the  Court  of  Chancery  in  the  County  Palatine  of  Lancaster  {q\  or  the 
Court  of  Chancery  in  the  County  Palatine  of  Durham,  to  make  a  like 
order  in  the  same  cases  as  to  any  lands  within  the  jurisdiction  of  the 
same  Courts  respectively,  as  the  Court  of  Chancery  has  under  the 
provisions  hereinbefore  contained  been  enabled  to  make  concerning 
any  lands  ;  and  every  such  order  of  the  Court  of  the  Duchy  Chamber 
of  Lancaster,  the  Court  of  Chancery  in  the  County  Palatine  of  Lan- 
caster, or  the  Court  of  Chanceiy  in  the  County  Palatine  of  Durham, 
shall,  as  to  such  lands,  have  the  same  effect  as  an  order  of  the  Court 
of  Chancery :  Provided  always,  that  no  person  who  is  anywhere  within 
the  limits  of  the  jurisdiction  of  the  High  Court  of  Chanceiy  shall  be 
deemed  by  such  local  Courts  to  be  an  absent  trustee  or  mortgagee 
within  the  meaning  of  this  Act. 

17  &  18  Vict.       (9)  See  now  17  &  18  Viot.  c.  82,  s.  11,  whioh  extends  all  the  powers  of  this  and 
p,  82,  8.  11.       the  £!xtension  Act  to  property  in  the  Goun^  Palatine  of  Lancaster.    But  the  Act 

does  not  give  the  Vioe-Ghanoellor  of  the  Duchy  Court  jurisdiction  in  lunacy  {Bt 

gnnerod,  3  De  G.  &  J.  249). 
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XXI L  And  be  it  enacted,  that  when  any  person  or  persons  shall  13  &  14  Viot. 
be  jointly  entitled  with  any  person  out  of  the  jurisdiction  of  the  Court    ^'     '^'     ' 
of  Chancery  (r),  or  who  cannot  be  found,  or  concerning  whom  it  shall  Whentnutees 
be  uncertain  whether  he  be  Uving  or  dead,  to  any  stock  or  chose  in  ^I'j^^^ Mtitt 
action  upon  any  trust,  it  shall  be  lawful  for  the  said  Court  to  make  an  outofthejurit- 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi-  ^^^^^P^ 
dends  or  income  thereof  («),  or  to  sue  for  or  recover  such  chose  in  uncertain, 
action,  or  any  interest  in  respect  thereof,  either  in  such  person  or 
persons  so  jointly  entitled  as  aforesaid,  or  in  such  last-mentioned 
person  or  persons  together  with  any  person  or  persons  the  said  Court 
may  appoint ;  and  when  any  sole  trustee  of  any  stock  or  chose  in 
action  shall  be  out  of  the  jurisdiction  of  the  said  Court,  or  cannot  be 
found,  or  it  shall  be  imcertain  whether  he  be  living  or  dead,  it  shall 
be  lawful  for  the  said  Court  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof  («), 
or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  the  said  Court  may  ap- 
point (J). 

(r)  Now  the  Chaaoery  Diviaon  of  the  High  Court  (Jnd.  Act,  1873,  8.  34). 

($)  These  words  indude  future  dividends ;  see  cases  decided  upon  next  sections. 

(0  For  forms  of  orders  see  Seton,  508-610 ;  Colet  v.  £enbow,  W.  N.  (1873),  60. 
An  order  was  made  where  the  death  of  a  trustee  could  not  be  fonnally  proved  (jfi^ 
^ourke,  2  Be  Gt.  J.  &  S.  426). 

Where  the  husband  of  an  executrix  was  out  of  the  jurisdiction  a  resting  order  Husband  of 
was  made  under  this  section  {Ex  parte  BradahaWy  2  De  G.  M.  &  G.  900  ;  see  now  executrix. 
Married  Women's  Property  Act,  1882,  s.  18,  infra). 

Where  one  of  two  trustees  was  dead,  and  it  was  uncertain  whether  the  other  was  Surviving 
alive  or  not,  the  Court  refused  to  treat  him  as  a  sole  trustee  {Re  Randall,  1  Drew,  trustee. 
401).    Under  special  circumstances  the  right  to  the  stock  or  chose  in  action  has  been  Yg^^b 
yeeied  in  the  persons  beneficiallv  entitled  {Re  Ryan,  9  W.  R.  137  ;  Ex  parte  Brad"  ^  y^^  ^ 
eAaw;  contra.  Re  Brats,  4  W.  R.  764)  ;  and  see  iZ^  BourJee;  Re  Biekeon,  W.  N.  VET^^^^^, 
(1872),  223,  S.  C,  nom.  Re  Dixon,  21  W.  R.  220.    But  oiders  which  would  be  in  D^^enmanes , 
effect  adminietering  trusts  will  not  be  made  ;  and  it  seems  that  instead  of  vesting  a 
trust  fund  in  the  beneficiaries  the  Court  will  appoint  new  trustees,  and  leave  the 
persons  beneficially  entitled  to  take  the  necessary  steps  for  putting  an  end  to  the 
trusts  {Re  Currie,  10  Ch.  B.  93 ;  ^  Holland,  16  Ch.  D.  672 ;  Re  Bieksm,  W.  N. 
(1872),  223,  S.  a  nom.  Re  Dixon,  21  W.  R.  220  ;  but  see  i^  Godfrey,  23  Ch.  D.  206 ; 
31  W.  R.  426).    Where  one  of  four  trustees  of  stock  was  out  of  the  jurisdiction  and  in  three 
the  Court  vested  in  the  other  three  the  right  to  receive  the  dividends  to  accrue  of  four 
during  their  joint  lives  {Re  FeyUm^  2  De  G.  &  J.  290 ;  26  Beav.  317  ;  4  Jur.  N.  S.  trustees. 
370,  469). 

As  to  the  order  where  a  person  of  unsoimd  mind  was  trustee  of  part  of  a  sum  of 
stock,  and  beneficially  entitled  to  the  rest,  see  Re  Stewart,,  2  De  G.  F.  &  J.  1. 

The  Court  has  power  under  this  section  to  vest  the  right  to  receive  the  future 
dividends,  as  well  as  those  already  accrued  {Re  Bifyton  ;  see,  however,  Re  HartnaU, 
6  De  G.  &  S.  Ill ;  16  Jur.  33). 

XXlIT.  And  be  it  enacted,  that  where  any  sole  trustee  of  any  stock  When  trustee 
or  chose  in  action*  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  ^^^*  ^^• 
receiye  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  refotaes  to 
chose  in  action,  or  any  interest  in  respect  thereof,  accordinir  to  the  ^^'^^M' 
direction  of  the  person  absolutely  entitled  thereto  for  the  space  of  pro^s^s^ 
twenty-eight  days  next  after  a  request  in  writing  for  that  purpose  case  of  lands, 
shall  have  been  made  to  him  by  the  person  absolutely  entitled  thereto,  1352  s  2 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting 
the  sole  right  to  transfer  such  stock,  or  to  receive  the  dividends  or 


74 


TRUSTEE  ACT,  1860. 


13  &  14  Vict, 
c.  60,  B.  23. 


"Sole 
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deceased  per- 
son, and  the 
personal 
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IB  out  ofjuris' 
dictton,  &o. 


"  Sole  name 
of  adeceased 
pecBon." 


income  thereof ,  or  to  sue  for  and  recoyer  such  chose  in  action,  or  any 
interest  in  respect  thereof,  in  such  person  or  persons  as  the  said  Court 

may  appoint  (m). 

(m)  This  section  applies  to  the  case  of  all  the  trustees  refusing,  where  there  are 
more  than  one,  as  well  as  to  the  caae  of  a  sole  trustee  refusing  to  transfer  the  stook 
or  receive  the  dividends  (Ite  Hartnall,  6  De  G.  &  S.  Ill ;  £$  Hyatt,  21  Ch.  D.  S46 ; 
see,  however.  Be  Spauforth,  12  W.  R.  978).  The  Court  has  no  power  under  this 
section  to  vest  the  right  to  receive  future  dividends  {B0  Hartnall;  but  ^o&Re  Fetfton^ 
2  De  a.  &  J.  290 ;  26  Beav.  317  ;  4  Jur.  N.  S.  370,  469). 

The  4  th  section  of  the  Extension  Act  extends  the  provisions  of  this  section  to  the 
case  of  a  trustee  neglecting  to  obey  an  order  of  the  Court ;  see  Mackenzie  t.  Mackmsie, 
6  De  G.  &  Sm.  338. 

The  words  *<  person  absolutely  entitled  "  include  new  trustees  of  the  stock  sought 
to  be  transferred  {Re  Russell ^  1  Sim.  N.  S.  404).  But  not  one  of  two  trustees;  nor 
a  tenant  for  life  [Mackenzie  y.  Mackenzie),  unless  the  application  is  for  payment  of 
dividends  (Re  Hartnalt), 

The  refusing  trustee  need  not  be  served  (Re  Raster,  2  Sm.  &  G.  App.  y. ;  ExpmrU 
Armstrong,  16  Sim.  296;  Re  Crowe,  13  Eq.  26). 

XXIV.  And  be  it  enacted,  that  where  any  one  of  the  trustees  of  any 
stock  or  chose  in  action  shall  neglect  or  refuse  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
such  chose  in  action,  according  to  the  directions  of  the  person  absolutely 
entitled  thereto  {w),  for  the  space  of  twenty-eight  days  next  after  a 
request  in  writing  for  that  purpose  shall  have  been  made  to  him  or  hep 
by  such  person,  it  shall  be  lawful  for  the  Court  of  Chancery  (jt)  to 
make  an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
action,  in  the  other  trustee  or  trustees  (y)  of  the  said  stock  or  chose  in 
action,  or  in  any  person  or  persons  whom  the  said  Court  may  appoint 
jointly  with  such  other  trustee  or  trustees. 

(u>\  As  to  these  words  see  note  (u)  to  s.  23. 

(x)  Now  the  Chancery  Division  of  the  High  Court  (Judicatoze  Act,  1873,  s.  34). 

(y)  Where  one  of  the  executors  of  a  surviving  trustee  was  a  lunatic  and  the 
other  executors  refused  to  transfer  shares,  part  of  the  trust  property,  to  the  person 
absolutely  entitled,  it  was  held  that  a  vesting  order  could  not  be  made  on  a  petition 
presented  in  Chancery  only  (22^  Niekoll,  18  W.  B.  443) ;  but  a  vesting  order  was  made 
on  a  petition  presented  in  Lunacy  and  Chancery  (Re  White,  5  Ch.  698 ;  and  see  Re 
Waeher,  22  Ch.  D.  635). 

XXY.  And  be  it  enacted,  that  when  any  stock  shall  be  standing  in 
the  sole  name  of  a  deceased  person  (2),  aud  his  or  her  personal  repre- 
sentative (a)  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chanceiy, 
or  cannot  be  found,  or  it  shall  be  xmcertain  whether  such  personal 
representative  be  living  or  dead,  or  such  personal  representative  shall 
neglect  or  refuse  to  transfer  such  stock,  or  receive  the  dividends  or 
income  thereof,  according  to  the  direction  of  the  person  absolutely 
entitled  thereunto,  for  the  space  of  twenty-eight  days  next  after  a 
request  in  writing  for  that  purpose  shall  have  been  made  to  him  by 
the  person  entitled  as  aforesaid,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  vesting  the  right  to  transfer  such  stock,  or 
to  receive  the  dividends  or  income  thereof,  in  any  person  or  persons 
whom  the  said  Court  may  appoint  (5). 

(z)  This  includes  stock  in  the  name  of  two  deceased  persons  as  being  in  the  name 
of  the  survivor  (Re  Bradshaw,  Seton,  623). 
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(«)  An  exeentor  of  a  snrviTing  tmstee  who  lias  not  proved  is  a  personal  repre-  13  &  14  Vict. 
■entatiVB  within  this  section  {Se  illia,  24  Beay.  426) ;  and  so  is  the  next  of  kin,  who  o.  60,  s.  25. 
is  entitled  to  take  out  adnmiistration  {Se  Stroud,  W.  N.  (1874),  180).  ^        

{h)  An  order  was  made  under  this  section  where  the  surnvor  of  the  two  orig^al  <*  Personal 
tnistees  had  died  without  a  legal  personal  repreeentatiTe,  and  new  trustees  had  been  tepresenta- 
appointed  under  the  will  {Re  Crowe,  14  Gh.  B.  304).  tlve." 

Where  the  surviyor  of  two  trustees  of  stock  died  leaying  no  personal  representa- 
tiye,  Wiekens,  Y.-C,  appointed  the  person  beneficially  entitled  a  trustee  under  this 
section  (Be  Diekeon,  W.  K.  (1872),  223 ;  27  L.  T.  671 ;  S.  C,  nom.  £e  Dickton,  21 
W.  B.  220 ;  and  see  J2tf  iVuv,  W.  K.  (1883),  202). 

XXVL  And  be  it  enactedi  that  where  any  order  shall  have  been  Effect  of  an 
made  under  any  of  the  provisions  of  this  Act,  Testing  the  right  {hh)  to  2e  lewS^^ 
any  stock  in  any  person  or  persons  appointed  by  the  Lord  Chancellor,  right  to 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  such  legal  right  shall  t«M^«  stock, 
rest  accordingly,  and  thereupon  the  person  or  persons  so  appointed  are 
hereby  authorised  and  empowered  to  execute  all  deeds  and  powers  of 
attorney,  and  to  perform  all  acts  relating  to  the  transfer  of  such  stock 
into  his  or  their  own  name  or  names  or  otherwise  (c),  or  relating  to  the 
receipt  of  the  dividends  thereof,  to  the  extent  and  in  conformity  with 
the  terms  of  such  order :  and  the  Bank  of  England,  and  all  companies 
and  associations  whatever,  and  all  persons,  shall  be  equally  bound  and 
compellable  to  comply  with  the  requisitions  of  such  person  or  persons 
so  appointed  as  aforesaid,  to  the  extent  and  in  conformity  with  the 
tenns  of  such  order  as  the  said  Bank  of  England,  or  such  companies, 
assodations,  or  persons,  would  have  been  bound  and  compellable  to 
comply  with  the  requisitions  of  the  person  in  whose  place  such  appoint- 
ment shall  have  been  made,  and  shall  be  equally  indemnified  in  com- 
plying with  the  requisition  of  such  person  or  persons  so  appointed  as 
they  would  have  been  indemnified  in  complying  with  the  requisition 
of  the  person  in  whose  place  such  appointment  shall  have  been  made ; 
and  after  notice  in  writing  of  any  such  order  of  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  of  the  Court  of  Chancery,  concerning  any 
stock,  shall  have  been  given,  it  shall  not  be  lawful  for  the  Bank  of 
England,  or  any  company  or  association  whatever,  or  any  person 
having  received  such  notice,  to  act  upon  the  requisition  of  the  person 
in  whose  place  an  appointment  shall  have  been  made  in  any  matter 
whatever  relating  to  the  transfer  of  such  stock,  or  the  payment  of  the 
dividends  or  produce  thereof. 

(U)  See  s.  6  of  the  Extension  Act,  infra, 

(ie)  Where  it  is  sought  to  avoid  an  immediate  transfer  to  the  tnistees  the  order 
may  direct  that  the  trostees  are  to  have  the  right  to  call  for  a  transfer  of  tiie  funds 
to  &emsdve8  or  to  any  purchaser  or  purchasers,  the  trustees  undertaldng  to  hold  the 
prooeeds  on  the  trusts  en  the  settlement  {Re  Feaeock,  14  Gh.  D.  212 ;  43  L.  T.  99 ; 
28  W.  B.  801). 

XXVU.  And  be  it  enacted,  that  where  any  order  shall  have  been  Effect  of  an 
made  under  the  provisions  of  this  Act,  either  by  the  Lord  Chancellor,  \'^^^^ 
intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  legal  a  chose  in 
right  to  sue  for  or  recover  any  chose  in  action,  or  any  interest  in  ***^®°- 
respect  thereof,  in  any  person  or  persons,  such  legal  right  shall  yest 
accordingly,  and  thereupon  it  shall  be  lawful  for  the  person  or  persons 
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13  &  14  Vict,   so  appointed  to  carry  on,  commence,  and  prosecute,  in  his  or  their  own 

^'     *  ^'         name  or  names,  any  action,  suit,  or  other  proceeding  at  law  or  in 

equity  for  the  recovery  of  such  chose  in  action,  in  the  same  manner  in 

all  respects  as  the  person  in  whose  place  an  appointment  shall  have 

been  made  could  have  sued  for  or  recovered  such  chose  in  action. 

XXVm.  And  be  it  enacted,  that  whensoever,  under  any  of  the  pro- 
visions of  this  Act,  an  order  shall  be  made  either  by  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery,  vesting  any 
copyhold  or  customary  lands  in  any  person  or  persons,  and  such  order 
shall  be  made  with  the  consent  of  the  lord  or  lady  of  the  manor 
whereof  such  lands  are  holden,  then  the  lands  shall,  without  any 
surrender  or  admittance  in  respect  thereof,  vest  accordingly;  and 
whenever,  under  any  of  the  provisions  of  this  Act,  an  order  shall  be 
made  either  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  appointing  any  person  or  persons  to  convey  or 
assign  any  copyhold  or  customary  lands,  it  shall  be  lawful  for  such 
person  or  persons  to  do  aU  acts  and  execute  all  instruments  for  the 
purpose  of  completing  the  assurance  of  such  lands ;  and  all  such  acts 
and  instruments  so  done  and  executed  shall  have  the  same  effect,  and 
every  lord  and  lady  of  a  manor,  and  every  other  person,  shall,  subject 
to  the  customs  of  the  manor,  and  the  usual  payments,  be  equally 
bound  and  compellable  to  make  admittance  to  such  lands,  and  to  do 
all  other  acts  for  the  purpose  of  completing  the  assurance  thereof ,  as 
if  the  persons  in  whose  place  an  appointment  shall  have  been  made, 
being  free  from  any  disability,  had  duly  done  and  executed  such  acts 
and  instruments  {d). 

{d)  This  section  dispenses  with  the  necessity  of  Buirender  and  admittance,  where 
a  vesting  order  is  made  with  the  lord's  consent,  bat  it  does  not  require  such  oon- 
sent,  and  where  such  consent  is  not  given,  the  lord  of  the  manor  ought  not  to  be 
served  with  the  petition,  for  the  oitler  is  without  prejudice  as  to  his  rights  (i2< 
FliUheroft,  1  Jur.  N.  S.  418 ;  It$  Howard,  3  W.  R.  606  ;  Paterton  v.  Bitenon,  2  Eq. 
31 ;  He  Hunt,  Seton,  607,  1666  ;  Aylet  v.  Cox,  17  Beav.  684). 

As  to  the  fine  payable  to  the  lord  on  substitution  of  a  trustee  under  this  Act,  see 
Srutow  Y.  Booth,  L.  R.  6  G.  P.  80. 

It  is  settled  ^t  the  lord  need  not  appear  in  Court  to  consent  (AyUt  v.  Cox; 
Cooper  V.  Jonet,  26  L.  J.  Ch.  240,  where  a  verified  certificate  of  hia  consent  was 
treated  as  sufficient). 

For  a  form  of  an  order  appointing  a  person  to  convey  under  this  section,  see  Be 
Sey,  9  Hare,  221 ;  and  as  to  the  application  of  the  Act  to  oopyholdB,  Be  CoUing^ 
woody  6  W.  R.  636. 

The  Queen's  Bench  issued  a  mandamus  to  enforce  an  order  made  under  the  section 
(Be  Lane,  12  W.  R.  710). 

Where  a  sole  trustee  of  copyholds  died  intestate,  and  without  an  heir,  the  Court 
Tested  the  premises  in  the  solo  beneficiary  (Be  Godfrey,  23  Ch.  D.  206 ;  31  W.  B. 
426). 

When  a  XXIX.  And  be  it  enacted,  that  when  a  decree  shall  have  been  made 

nu^for  sale  ^^  ^^^  Court  of  Equity,  directing  the  sale  of  any  lands  for  the  pay- 
of  real  estate  ment  of  the  debts  of  a  deceased .  person  (0),  every  person  seised  or 
possessed  of  such  lands,  or  entitled  to  a  contingent  right  therein,  as 
heir,  or  under  the  will  of  such  deoeased  debtor,  shaU  be  deemed  to  be 
60  seised  or  possessed  or  entitled,  as  the  case  may  be,  upon  a  trust 
within  the  meaning  of  this  Act ;  and  the  Ck)urt  of  Ghanceiy  is  hereby 
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empowered  to  make  an  order  wholly  discliarging  the  contingent  right,  13  k  14  Vict, 
nnder  the  will  of  such  deceased  debtor,  of  any  unborn  person  (/).  0.  60,  b.  29. 

{e)  For  form  of  order  under  this  section,  see  Seton,  527.    The  provisions  of  this  Trostee  under 

section  are  also  extended  to  decrees  for  sales  for  payment  of  costs,  &o.  (as  to  which  decree  for 

see  JFettOH  y.  Filers  5  De  G.  &  Sm.  608),  by  sect.  1  of  the  Extension  Act,  where  the  sale, 
words  are  ''for  any  purpose  whatever;**  see  15  &  16  Vict.  c.  55,  s.  1,  it^fra. 

if)  See  JFood  v.  Beettesione,  1  K.  &  J.  213 ;  Qough  v.  Bage,  W.  N.  (1871),  237. 

The  application  under  this  section  must  be  made  in  chambers  (Ord.  LV.  r.  2  (8),  Application 

infra ;  Clark  t.  Ward,  14  W.  B.  241).  in  chambers. 

XXX.  And  be  it  enacted,  that  where  any  decree  (y)  shall  be  made  Court  to 
by  any  Court  of  Equity  for  the  specific  performance  of  a  contract  declare  what 
concerning  any  lands,  or  for  the  partition  or  exchange  of  any  lands,  trustees  of 
or  generally  when  any  decree  shall  be  made  for  the  conveyance  or  ^^ds  com- 
assignment  of  any  lands,  either  in  cases  arising  out  of  the  doctrine  of  gait,  and  as 
election  or  otherwise,  it  shall  be  lawful  for  the  said  Court  to  declare  ^  ^®  ">; 
that  any  of  the  parties  to  the  said  suit  wherein  such  decree  is  made  are  persons 
trostees  of  such  lands  or  any  part  thereof,  within  the  meaning  of  this  unborn. 
Acty  or  to  declare  concerning  the  interests  of  unborn  persons  (A)  who 
might  claim  imder  any  party  to  the  said  suit,  or  imder  the  will  or 
voluntary  settlement  of  any  person  deceased,  who  was  during  his  life- 
time a  party  to  the  contract  or  transactions  concerning  which  such 
decree  is  made,  that  such  interests  of  unborn  persons  are  the  interests 
of  persons  who  upon  coming  into  existence  would  be  trustees  within 
the  meaning  of  this  Act ;  and  thereupon  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as 
the  case  may  be,  to  make  such  order  or  orders  as  to  the  estates,  rights 
and  interests  of  such  persons,  bom  or  imbom,  as  the  said  Court  or  the 
said  Lord  Chancellor  might  under  the  provisions  of  this  Act  make 
concerning  the  estates,   rights,   and   interests  of   trustees  bom  or 
unborn. 

y)  Orders  under  this  section  may  be  made  in  an  action  without  any  separate  Order  in  the 
proceeding  under  the  Act  {Harri9<m  v.  Smith,  17  W.  B.  646  ;  Hall  v.  HaU,  W.  N.  suit. 
(1884),  185). 

It  has  been  held  that  no  vesting  order  is  necessary  to  bind  equitable  interests  Decree  bind- 
which  are  affected  by  a  decree  (Re  IFilliamt,  6  De  G.  &  S.  516),  unless  the  con-  ing  equitable 
structive  trustee  is  out  of  the  jurisdiction  ;  see  Leehmere  v.  Clamp,  31  Beav.  678.        interests. 

The  Court  has  a  dUeretion  to  declare  a  constructive  trust  by  order  on  petition  xeiiAn  a 
under  the  Act  without  decree  in  a  suit  {Re  Angelo,  6  De  O.   &  Bm.  278,  where  a  ocaiatnioti 
mortgagor  of  shares  resident  out  of  the  jurisdiction  was  declared  a  constructive  tnmt^m  be 
trustee  for  the  person  to  whom  the  shares  were  sold  by  the  mortgagee  upon  the  ^[^!ured 
petition  of  such  purchaser  without  suit).     If  it  is  desired  to  have  a  vendor  or  ^4.^]?^ 
mortgagor  declared  a  trustee  for  a  purchaser  within  the  section,  such  declarations  ^Anree 
cannot  be  obtained  without  action,  unless  the  contract  is  executed  by  payment  of  ^®^'''^®* 
pon^ase-money,  &c.  (Re  Cuming,  5  Gh.  72). 

Thus  the  infant  heir  of  an  aUeged  vendor  could  not  be  declared  a  constructive 
trustee  for  the  purchaser,  where  the  contract  concerned  realty,  until  the  rights  had 
been  ascertained  by  a  suit  (Re  Carpenter,  Kay,  418) ;  see  Re  Weeding,  4  Jur.  N.  S« 
707 ;  Cuat  V.  Middleton,  9  W.  B.  242 ;  Re  Draper,  9  W.  B.  806 ;  Re  Burt,  9  Hare, 
289,  where  the  Court  refused,  on  application  under  the  Act  without  suit,  to 
declare  the  infant  heir  of  a  deceased  partner,  whose  surviving  partner  had  exer- 
cised a  right  of  purchasing  the  partnership  property  g^ven  to  him  by  the  articles 
of  partnership,  a  constructive  trustee  for  the  surviving  partner.  In  Re  CoUineon, 
3  iJe  Or,  M.  &  G.  409,  the  Court  would  not  make  an  order  on  petition,  declaring  a 
son  trustee  for  the  father  of  property  purchased  in  the  son's  name,  though  shortly 
after  it  made  a  decree  to  that  effect  in  the  suit ;  but  compare  Re  J)e  Vieme,  2  De 
O.  J.  ft  S.  17. 
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But  where  a  contract  for  purchase  is  executed,  as,  for  example,  where  the 
purchase-money  has  been  paid,  the  vendor  or  his  heir  will  be  declared  a  trustee 
under  the  Act  without  suit  {Se  Cuming^  6  Gh.  72,  following  Bt  CoUmgwood^  6 
W.  R.  636,  there  cited ;  lU  Crowe,  13  Eq.  26 ;  iZtf  Taylor,  W.  N.  (1866),  6).  So, 
where  the  equitable  estate  was  clearly  in  the  petitioner  {Se  Wilkituony  12  W.  B. 
622 ;  10  Jur.  N.  S.  716).  So,  where  a  testator  directed  his  executors  to  sell  lands 
and  apply  the  money,  and  before  his  death  contracted  to  sell  the  lands,  the  CSourt 
made  an  order  Testing  the  estate  outstanding  in  his  heir  in  the  executors  [B$ 
Badeock,  2  W.  B.  386).  So,  where  a  vendor  diol  before  completion  of  acompulsoir 
sale  to  a  railway  company,  his  heir  was  held  a  constructiye  trustee  without  bill 
filed  {Re  Bttssell,  12  Jur.  if.  S.  224  ;  Be  Loxcry,  16  Eq.  78) ;  and  again,  where  lands 
purchased  with  the  money  of  a  railway  company  had  been  conveyed  to  two 
persons  as  tenants  in  common  without  any  express  declaration  of  trust,  it  being 
clearly  proved  that  the  lands  were  only  held  in  trust,  the  Court  treated  the  infant 
heir  of  one  of  the  tenants  in  common  who  died,  as  a  trustee  for  the  company 
within  the  Act  (Re  Braneker,  V.-C.  "W.,  Jan.  14,  1859). 

Where  a  decree  was  made  for  specific  perf ormanoe  of  an  agreement  to  grant  a 
lease,  and  the  defendant  refused  to  obey  the  order,  he  was  declared  a  trustee  of  the 
premises  and  a  person  was  appointed  to  execute  the  lease  in  his  place  {BCetll  v.  J7a/Sr, 
W.  N.  (1884),  185  ;  but  see  Grace  v.  Baynton,  W.  N.  (1877),  79  ;  25  W.  R.  606). 

As  to  what  applications  under  the  Acts  must  be  made  in  Chambers,  see  Ord. 
LV.  r.  2  (8),  infra. 

Compare  Lytagkt  v.  Bdtoardt,  2  Ch.  D.  499;  where  the  question  how  far  a 
vendor,  who  dies  b^ore  completion,  is  a  trustee  for  the  purchaser,  is  fully 
considered. 

One  object  of  the  section  is  said  to  have  been  to  obviate  the  necessity  of  insert- 
ing, in  decrees  of  foreclosure  made  against  infants,  a  day  for  the  infant  to  show 
cause  against  the  decree  ;  see  as  to  this,  Newbury  v.  Marten^  16  Jur.  166  ;  Foeter  v. 
Barker,  8  Ch.  D.  147 ;  Mellor  v.  Porter,  25  Ch.  D.  168.  In  Bowra  v.  WriyM, 
4  De  Q-.  &  Sm.  265,  which  was  a  partition  suit,  the  Court  declared  the  infant  a 
trustee  of  such  of  the  shares  as  were  allotted  to  other  parties.  See  now  s.  7  of  the 
Partition  Act,  \%^%,  post ;  Re  Bloomar,  2  De  Q.  &  J.  88;  Be  Moiynettx,  4  De  O. 
F.  &  J.  365 ;  10  W.  R.  612,  where,  on  a  decree  for  partition  being  made  against  a 
lunatic  tenant  in  tail,  declaring  her  a  trustee  of  certain  hereditaments,  the  oom- 
mittee  declining  to  take  any  steps  to  complete  the  partition,  a  vesting  order  was 
made  under  this  section  and  the  Lunacy  Regulation  Act,  16  &  17  Vict.  c.  70 ; 
Shepherd  v.  Churchill,  25  Beav.  21,  where  the  shares  of  the  parties  to  a  partition 
suit  were  very  minute  and  complicated,  and  the  Court  declared  each  of  the  parties 
trustees  as  to  the  shares  allotted  to  the  other  of  them,  and  vested  the  whole  in  a 
single  trustee,  with  directions  to  convey  to  each  of  the  parties  their  allotted  shares ; 
Orger  v.  Sparke,  9  W.  R.  180 ;  Hubbard  v.  Subbard,  2  M.  &  M.  38. 

(A)  As  to  the  power  of  the  Court  to  bind  unborn  persons,  see  Hargreetvet  v. 
Wright,  1  W.  R.  408,  where  on  a  bill  filed  by  purchasers  from  a  father  and  son 
havinc^  a  joint  power  of  appointment  under  a  settlement,  against  the  infant  heir 
in  tail  of  the  son,  who  had  died  before  the  completion  of  the  purchase,  the  Court 
made  an  order  discharging  the  estate  from  the  contingent  rights  of  the  unborn 
claimants  under  the  seSiement,  and  appointing  a  person  to  convey  in  the  place  of 
the  infant ;  cf .  Wake  v.  Wake,  1  W.  R.  283 ;  17  Jur.  746.  The  word  "  unborn  "  is 
used  in  a  large  sense,  and  indudes  the  right  heirs  of  living  persons  who  cannot  be 
ascertained,  and  therefore  cannot  be  made  parties  to  a  suit  {Bamett  v.  Maxon,  20 
Eq.  182 ;  Leee  v.  CoHUon^  20  Eq.  20). 
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XXXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  the  Oourt  of  Ghanoety,  to  make 
declarations  and  give  directions  concerning  the  manner  in  which  the 
rigbt  to  any  stock  or  chose  in  action  Tested  imder  the  provisions  of 
this  Act  shall  be  exercised ;  and  thereupon  the  person  or  persons  in 
whom  such  right  shall  be  Tested  shall  be  compellable  to  obey  such 
directions  and  declarations  by  the  same  process  as  that  by  which  other 
orders  under  this  Act  are  enforced  (i). 

(t)  The  Court  may  order  the  person  to  whom  a  fond  is  paid,  to  pay  it  into  Court 
under  the  TrusteeBelief  Act  (Be  Thornton^  9  W.  B.  476  ;  Be  Xiraper^  9  W.  R.  806) ; 
but  an  order  for  payment  direct  into  Court  will  not  be  made  (Be  Parhy,  29  L.  T.  (O.  S.) 
72) ;  see,  however,  Be  BUt,  1  Jur.  N.  S.  1166,  end  Be  JDawton,  3  N.  B.  397,  cited  in 
note  (m),iw«^  p.  81. 
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■XAAll.  And  be  it  enacted,  that  whenever  it  shall  be  expedient  to  13  &  14  Viet, 
appoint  a  new  trustee  or  new  trustees  {k)  and  it  shall  be  found  Inez-    °'     '  "' 
pedient,  difficult,  or  impracticable  so  to  do  without  the  assistance  of  the  Power  to 
Oourt  of  Chancery  (/),  it  shall  be  lawful  for  the  said  Court  of  Chanceiy  oider  appoint- 
to  make  an  wder  appointing  a  new  trustee  or  new  trustees  either  in  ing  new 
substitution  for  or  in  addition  to  any  existing  trustee  or  trustees  (m). 

{k)  New  tmsteee  of  a  composition  deed  for  the  benefit  of  creditors  were  appointed  Kew  trustees 
in  lU  Fru»U  IVuitt  6  £q.  460 ;  He  Baehe,  W,  N.  (1868),  223 ;  He  Raphael,  9  Eq.  of  oomposi- 
233 ;  M§  ThomwH^  10  Gh.  55;  and  see  Jte  Waddell,  2  Gh.  D.  172 ;  and  newtnistees  tion  deed. 
in  place  of  those  appointed  nnder  the  Settled  Estates  Act  {Seott  y.  Sertehf  24  "W.  B. 

Appointments  of  new  trustees  of  charities  may  be  obtained  nnder  the  Act ;  but  Charities, 
moh  appointments  are  generally  made  on  summons  in  chambers  under  the  Charitable 
Tmsts  Acts,  1853,  infra,  p.  94 ;  see  £e  Converge  School,  10  Hare,  App.  y. ;  or  in 
simple  cases,  and  where  the  income  is  unaer  50/.,  by  application  to  the  Charity 
Oozomissioners  under  the  Act  of  1860,  and  the  property  may  be  yested  under  sect.  45 
of  this  Act,  p.  86,  post.  For  the  County  Court  jurisdiction  where  the  property  is 
under  500/.,  see  28  &  29  Vict.  c.  99,  s.  1. 

Applications  for  the  appointment  of  new  trustees  of  a  charity  should  be  intituled 
under  Sir  S.  Komilly's  Act,  52  Geo.  III.  c.  101,  as  well  as  the  Trustee  Acts, 
and  such  other  Act  as  may  be  applicable  (Lewin,  723 ;  Se  Itolle*s  Charities,  3  De  Q. 
M.  &  G.  153 ;  Be  BierUm,  10  Ha.  App.  xxxyiii. ;  Be  Oloueester  Charities,  10  Ha. 
App.  HL).  The  fiat  of  the  Attorney- G-eneral  and  the  sanction  of  the  Charity  Com- 
missioners should  be  obtained  (£#  Bolters  Charities ;  Be  Warwick  Charities,  1  Phil. 
669 ;  Be  Lancaster  Charities,  9  W.  R.  192} ;  unless  the  application  is  in  a  pending 
matter  or  action  {Att,-Gen,  y.  Cooper,  8  Jur.  N.  S.  50  ;  10  W.  B.  31 ;  Be  Jarvis,  1 
Dr.  &  Sm.  97). 

Kew  trustees  of  an  alien*s  will  were  appointed,  the  Crown  not  opposing  {Be  Mar-  Nxw 
Hstes,  W.  K.  (1870),  70) ;  see  Be  Giraud,  32  Beay.  385 ;  and  see  now  33  &  34  Vict.  Tbxtstebs. 
o.  14,  8.  2,  enabling  aliens  to  hold  property.  rTf\.  rr    -x    •« 

(/)  This  section  only  proyides  machinery  in  cases  where,  on  the  face  of  the  instru-  The  CJourt  will 
ment,  it  appears  difficiUt,  impracticable,  or  inexpedient  to  act  without  the  Court's  JJ®*  ®^  peti- 
aid ;  and  does  not  giye  the  Court  jurisdiction  on  petition  to  consider  the  yalidity  of  r?^  enter 
the  instrument  or  the  conduct  of  trustees.  *^*^ 

(1)  The  Court  will  not  consider  the  question  of  yalidity  {Be  Matthews,  26  Beay.   (1)  Validity 
463  ;  6  Jut.  N.  S.  184  ;  Be  Harrison,  22  L.  J.  Ch.  69) ;  and  see  Ait.-Gen.  y.  JFard,  of  instru- 

6  Hare,  477,  where  the  deed  declaring  the  trusts  had  not  been  enrolled  (as  it  should  ments ; 
haye  been),  but  the  Court  appointed  new  trustees,  the  old  trustees  admitting  the 
tmsts. 

(2)  The  Court  will  not,  on  petition,  appoint  a  new  trustee  on  any  ground  not  (2)  Misoon- 
appearing  on  the  face  of  the  instrument ;  e.  g.,  on  the  ground  of  the  trustee's  mis-  duct  of 
conduct  (Be  Bridgman,  1  Dr.  &  Sm.  164  ;  Legg  y.  Mackrell,  1  Giff.  165) ;  or  because  trustees. 

of  dis^preements  between  the  trustee  and  cestui  qm  trust  {Forster  y.  Davies,  4  De  G. 
F.  &  J.  133) ;  or  because  the  donee  of  the  power  is  about  to  exercise  it  corruptly 
{Be  Hodson,  9  Hare,  118 ;  Be  Hadley,  5  De  G.  &  Sm.  67). 

Kor  wHl  the  Court,  on  petition  under  the  section,  remoye  a  trustee  without  or 
against  his  consent  {Be  Blanehard,  3  De  G.  F.  &  J.  131 ;  9  W.  B.  647 ;  i2tf  Garty, 
10  L.  T.  331 ;  Be  Dennis,  12  W.  B.  575).  In  such  cases  an  action  must  be  brought 
(licwin,  882) ;  but  see  Be  Byrne,  18  L.  T.  631,  where  a  trustee  showed  by  his  conduct 
that  he  declined  to  act ;  J2^  Bignold,  7  Ch.  223,  where  he  had  gone  to  reside  abroad. 

Hie  Court  has  considered  it  exi)edient  to  exercise  its  statutory  powers  of  appointing  Cases :  (A) 
new  trustees  in  the  following  cases : —  where  expe' 

"Where  a  yesting  order  could  not  otherwise  haye  been  obtained ;  thus,  at  the  instance  dient  to  ap- 
of  the  Bank  of  England,  a  fund  which  belonged  to  the  Lords  of  the  Begenoy  of  point  new 
Hamoyer,  who  ceased  to  exist  as  a  corporation  on  the  annexation  by  Prussia,  was  trustees, 
transferred  by  the  interyention  of  trustees  appointed  by  the  Court  {King  of  Hanover  ^     trftnrfar 
T.  Bank  of  England,  8  Eq.  360) ;  but  see  note  (p),  p.  66,  for  yesting  orders  made  ^^^^^f 
when  there  waa  no  one  wno  had  an  existing  estate  or  interest,  and  Be  Driver  and  Be  JL^zz^ 
JKo/A&NM  there  dted.  Ibghmd. 

Where  there  was  great  difficulty  in  obtaining  administration  to  a  deceased  Difficulty  in 
tnistee  {Be  Matthews,  26  Beay.  463  ;  Davis  y.  Chanter,  6  W.  B.  416).  administering 

Where  one  of  two  trustees  for  sale  was  an  infant  {Be  Porter,  2  Jur.  N.  8.  349).  to  deceased 
And  the  Court  will  generally  appoint  a  new  trustee  in  the  place  of  an  infant,  eyen  trustee ; 
thouffh  appointed  by  the  testator  himself  {Be  Gartside,  1  W.  B.  196) ;  but  the  order  s^^j..--. 
duraM  bo  witihont  prejudice  to  any  application  by  the  infant  to  be  restored  to  the  ^'^'*'^^7 » 
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13  &  14  Vict, 
o.  60,  s.  32. 


residenoe 
abroad; 


age  and 
pfirmitj; 

bankmptcj. 


Felony. 

(B)  Where 
impracticable 
to  appoint 
without 
Court's  aid : 

(1)  Where 
donee  of  power 
lunatic. 

16  &  17  Vict. 
c.  70. 


(2)  Where 
power  in 
inBtrument 
insufficient. 


Where 

trustees 

disolaim. 

Conyeyanoing 
Act,  1881. 


Disoretion  of 
the  Court. 

Number 
of  trustees 
appointed. 


trusteeship  on  coming  of  age  {Re  Shelmerdine,  33  L.  J.  Ch.  474 ;  £e  BrufU^  W.  K. 
(1883),  220). 

For  the  practice  where  a  trustee  becomes  lunatic,  see  note  (0),  p.  65 ;  and  see 
Re  Eaat,  8  Ch.  736. 

It  has  been  held,  that  the  mere  fact  of  a  trustee  residing  out  of  the  jurisdiction 
of  the  Court  is  not  always  a  ground  for  holding  it  expedient  to  appoint  another  in 
his  place  (Re  Mais,  16  ^ur.  608  ;  Re  Moravian  Society,  26  Beay.  101 ;  Re  Watts,  9 
Hare,  106;  Withington  y.  Withington^  16  Sim.  104,  where  a  truatee  who  had  gone 
to  reside  in  China  was  held  not  to  be  incapable  of  acting)  ;  and  see  Re  Blanchard^ 
and  other  cases,  supra.  But  see  Mennard  y.  Welford^  1  Sm.  &  Gr.  426  ;  Re  Ouibert^ 
16  Jur.  852;  Re  Sipicart,  8  W.  R.  297;  Re  Joyce,  2  Eq.  576;  Re  Bignold,  7  Ch. 
223,  which  decide  the  contrary. 

So,  where  a  trustee  is  incapable  of  acting  by  reason  of  age  and  infirmity,  the  Court 
considers  it  expedient  to  appoint  [Re  Lemann,  22  Ch.  D.  633). 

The  mere  fact  of  a  trustee  becoming  bankrupt  was  not  a  sufficient  ground  for  the 
Court  under  the  Trustee  Act  to  appoint  a  new  trustee  in  his  stead  [Re  Renshaw,  4 
Ch.  783) ;  but  by  the  Bankruptcy  Act,  1883,  s.  147  (re-enacting  with  only  yerbal 
alterations  s.  117  of  the  Bankruptcy  Act,  1809),  '<  where  a  bankrupt  is  a  trustee 
within  the  Trustee  Act,  1850,  s.  32  of  that  Act  shall  haye  effect  so  as  to  authorise 
the  appointment  of  a  new  trustee  in  substitution  for  the  bankrupt  (whether 
yoluntarily  resigning  or  not)  if  it  appears  expedient  to  do  so,  and  all  proyisions  of 
that  Act,  and  of  any  other  Act  relative  thereto  shall  haye  effect  accordingly ; " 
and  the  Court  will  now  remoye  a  bankrupt  trustee  or  a  trustee  who  has  liquidated  by 
arrangement  whenoyer  he  has  trust  money  to  receive,  or  deal  with,  which  he  can 
misappropriate  [Re  Barker,  I  Ch.  D.  43 ;  Re  Adams,  12  Ch.  D.  634  ;  and  see  Coombe* 
y.  Brookes,  12  Eq.  61). 

Where  of  three  trustees  one  was  dead,  another  had  become  bankrupt  and  absconded, 
and  the  third  had  become  lunatic,  new  trustees  were  appointed,  and  a  right  to  call 
for  a  transfer  of  the  trust  estate  vested  in  them  (Re  Duce,  30  W.  R.  769). 

As  to  appointing  a  new  trustee  in  place  of  a  person  convicted  of  felony,  see 
**  Trustee  Extension  Act,  1852,"  post,  a.  8. 

Cases  where  it  is  impracticable  to  appoint  new  trustees  without  the  aid  of  the 
Court  arise  where  there  is  a  power  given  by  an  instrument  for  appointment  of  new 
trustees,  but  either  (1)  the  donee  of  the  power  is  incapacitated  by  lunacy  or  other 
causes,  or  (2)  the  words  of  the  power  do  not  apply  to  the  case  which  has  arisen. 

(1)  Where  the  incapacity  of  the  donee  arises  from  lunacy,  the  application  may 
be  made  under  the  Lunacy  Regulation  Act,  16  &  17  Vict.  o.  70,  for  the  committee 
to  appoint,  and  therefore  the  Court  will  not  appoint  in  the  absence  of  the  committee 
(Re  Farker,  32  Beav.  680 ;  Re  Bowmer,  3  De  G.  &  J.  668) ;  but  a  new  trustee  in 
place  of  a  lunatic  trustee,  whether  so  foimd  or  not,  may  be  appointed  under  the 
Chancery  jurisdiction  (Re  Sparrow,  5  Ch.  662) ;  see  Re  Boyee,  3  N.  R.  396 ;  12 
W.  R.  359 ;  Re  Vickers,  3  Ch.  D.  112  ;  Re  Heaphy,  18  W.  R.  1070. 

So,  where  the  donee  of  a  power  to  appoint  new  trustees  was  in  India,  new  trustees 
were  appointed  under  the  Act  (Re  Humphry,  1  Jur.  N.  S.  921). 

(2)  For  cases  where  the  power  given  by  the  instrument  did  not  meet  the  case 
-^ehich  happened,  see  Lewin,  559  et  seq. ;  Re  Woodgate,  6  W.  R.  448  ;  Re  Harri»n, 
22  L.  J.  Ch.  69  (where  the  power  provided  for  the  case  of  a  trustee  being  incapable, 
unwilling,  or  unable,  and  the  event  was  that  a  trustee  went  abroad) ;  Cooper  y. 
Macdonald,  14  W.  R.  755 ;  Travis  y.  lUingworth,  2  Dr.  &  Sm.  346 ;  Re  Dawson, 
3  N.  R.  397,  where  a  trustee  was  unable  to  sign  from  ill  health.  See  also  Re 
Glenny  and  Hartley,  26  Ch.  D.  611,  and  Re  Xorris,  27  Ch.  D.  333,  where  Travis  y. 
Hlingworth  is  discussed. 

Where  the  application  is  in  consequence  of  a  trustee  refusing  to  act,  the  disclaimer 
may  be  made  at  the  bar  of  the  Court  (Foster  y.  Daicber,  I  Dr.  &  Sm.  172 ;  Re  Barnes, 
Seton,  542). 

Many  oases  where  formerly  it  would  have  been  impracticable  to  act  without  the 
aid  of  the  Court  are  now  provided  for  by  the  Conveyancing  Act,  1881,  s.  31,  which 
contains  extensive  powers  for  the  appointment  of  new  trustees ;  see  post,  p.  117; 
and  where  the  appomtment  can  be  thus  effected  it  is  improper  to  apply  under  the 
Trustee  Acts  (Re  Gibbon,  W.  N.  (1882),  12 ;  30  W.  R.  287).  The  section  was  not 
intended,  however,  to  vary  the  practice  of  the  Court  under  the  Trustee  Act  (Re 
Aston,  23  Ch.  D.  217). 

(m)  The  Court  exercises  a  discretion  in  appointing  new  trustees ;  and  as  to  its 
general  rules  and  principles  in  the  selection,  see  Re  Tempest,  1  Ch.  486.  The  Court 
generally  appoints  such  number  of  trustees  as  is  necessary  to  make  up  the  original 
number :  it  will  increase  the  number  if  it  thinks  fit  (Re  Tunstall,  4  De  Q.  &  S. 
421;  16  Jur.  646;  Re  Boycott,  6  W.  R.  16;  Re  Brackenbury,  10  Eq.  46;  and  see 
Viseountess  D*  Adhemar  r,  Bertrand,  36  Beay.  19),  but  will  not  diminish  it  except 
under  special  oircumstanoes  (Bulkeley  y.  Earl  of  Eglinton,  1  Jur.  K.  S.  994 ;  Re 
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Colytr^  48  L.  T.  464 ;  W.  N.  (1880),  181).    Where,  however,  all  that  remained  to  13  &  14  Vict. 

be  done  was  to  distribute  the  trust  fund,  and  there  was  a  difficulty  in  finding     o.  60,  0.  32. 

paraens  willing  to  act  as  trustees,  the  Court  appointed  two  trustees  in  the  place  of  .^_.-.^_ 

three  {Ee  Marriott,  W.  N.  (1868),  216 ;  and  see  Jte  Watson,  19  Ch.  D.  384).    The 

Court  has  appointed  the  continuing  tnistees  to  be  sole  trustees  in  the  place  of  the 

continuing  and  retiring  trustees  (Re  Stokss,  18  Eq.  333;  lU  Harford,  13  Ch.  D. 

135  ;  Me  Tatham,  W.  N.  (1877),  259  ;  Re  Crowe,  14  Ch.  D.  610  ;  Re  Gibhin,  W.  N. 

(ISS^),  99;  Re  Shipperd8on,Vl.'S,  (\%%Q),  166;  Re  Northrop,  W.  N.   (1880),   184; 

29  W.  R.  134) ;  but  this  practice  has  been  disapproved  of,  and  in  a  recent  case  was 

not  followed  {Re  Aeton,  23  Ch.  D.  217 ;   and  see  J?tf  Lamb,  28  Ch.  D.  77 ;  Re 

Nash,  16  Ch.  D.  603  ;  Re  Colyer,  "W.  N.  (1880),  131 ;  43  L.  T.  454).    Where,  how- 

ever,  the  fund  is  immediately  divisible,  there  is  no  objection  to  this  course  being 

taken  {Re  Martyn,  26  Ch.  D.  746,  where  the  right  to  deal  with  the  trust  funds  was 

vested  in  two  out  of  three  trustees,  the  third  having  become  a  lunatic).    The  Court 

will  not  generallv  appoint  a  single  trustee  (Re  Dickinson,  1  Jur.  N.  S.  724 ;  Re 

MliMon,  2  Jur.  N.  S.  62;  Re  Fbrter,  2  Jur.  N.  8.  349 ;  Re  Roberts,  9  W.  R.  758  ; 

Grant  v.  Grant,  34  L.  J.  Ch.  641 ;  6  N.  R.  347),  even  where  there  was  only  one 

originaHy  {Re  Tunetall,  4  De  G.  &  8.  421 ;  15  Jur.  646).     It  was  done  so,  however, 

on  an  allegation  that  the  trust  was  almost  wound  up  {Re  Reynault,  16  Jur.  233  ; 

Re  Dickson,  W.  N.  (1872),  223  ;  S.  C.  mm.  Re  Dixon,  21  W.  R.  220).     And  where.      . 

by  the  will,  only  one  trustee  was  appointed,  the  Court  appointed  an  additional 

trustee  at  the  cost  of  the  reversioners  who  presented  the  petition  {Re  Rraekenbury, 

10  Eq.  45). 

The  Court  has  appointed  new  trustees  of  one  or  more  specific  trusts  created  by  Trustees 
an  instrument,  and  not  of  the  entire  instrument  {Re  Cottcrill,  W.  N.  (1869),  183 ;  appointed  of 
Re  Dennis,  3  N.  R.  636 ;  12  W.  R.  576 ;  Re  Cunard,  27  W.  R.  52 ;  iJ*  Grange,  part  of  the 
W.  N.  (1881),  60J.  trust  pro- 

The  Court  will  not  appoint  one  of  the  eestuis  que  trust  to  be  a  trustee,  except  perty. 
under  very  special  circumstances ;  as  where  no  di^terested  person  can  be  found  to  ^y^o  an- 
accept  the  office  {JEx  parte  Clution,  17  Jur.  988 ;  Re  Conybeare,  1  W.  R.  468 ;  Re  ^ointrf^ 
RoskeU,  Seton,  647 ;  Re  Clissold,  10  L.  T.  642)  ;  or  where  the  eestuis  que  trust  are  ^ 
entitled  to  receive  the  fund  {Re  Currie,  10  Ch.  D.  93 ;  Re  Diekson,  W.  N.  (1872), 
223  ;  S.  a  nom.  Re  Dixon,  21  W.  R.  220).    The  Court  is  also  unwilling  to  appoint 
a  near  rektion  of  the  eestuis  que  trust  {Wilding  v.  Bolder,  21  Beav.  222 ;  Re  Eattatt, 
W.  N.  a870),  14  ;  18  W.  R.  416  ;  Re  Burgess,  W.  N.  (1877),  87). 

The  Court  refused  to  appoint  a  foreigner  resident  abrosid  {Re  Guibert,  16  Jur. 
852  ;  Re  Long,  17  W.  R.  21^  ;  but  where  the  beneficiaries  are  residing  abroad,  or 
there  are  other  special  circumstances,  the  Court  will  appoint  persons  resident  out  of 
the  jurisdiction  {Re  Smith,  W.  N.  (1872),  134  ;  20  W.  R.  695 ;  Re  Hill,  W.  N. 
(1874),  228  ;  Re  Drewe,  W.  N.  (1876),  168  ;  Re  Cunard,  27  W.  R.  62  ;  Re  Liddiard, 
14  Ch.  B.  310).  A  feme  sole  may  be  appointed  {Re  Campbell,  31  Beav.  116',  Re 
Berkley,  9  Ch.  720).  Where  no  one  else  could  be  found,  the  husband  of  one  of 
the  beiieficiaries  was  appointed,  on  his  undertaking  to  appoint  a  new  trustee  to  act 
with  him  if  ever  he  became  sole  trustee  {Re  Farrott,W.  N.  (1881),  16S;  Re  Lightbody, 
W.  N.  (1885),  3 ;  and  the  petitioners  solicitor  has  been  appointed  where  there 
was  a  difficulty  in  getting  anybody  else  {Re  BrentnaU,  W.  Is.  (1872),  77) ;  though 
as  a  rule  such  an  appointment  will  not  be  made  {Re  Orde,  24  Ch.  B.  p.  272). 

The  Court  requires  a  written  consent  by  the  new  trustees  to  act,  unless  counsel  Consent  of  - 
consent  on  their  behalf  {Re  Farke,  21  L.  T.  (O.  8.)  218) ;  but  they  need  not  appear  new  trustees, 
to  consent  {Re  Draper,  2  W.  R.  440).     An  affidavit  of  their  fitness  must  be  pro-   Affidavit 
duced  {Re  Battersby,   16  Jur.  900 ;  Re  Tunstall,  4  De  &.  &  8.  421  ;  16  Jur.  646,  q|  fitness. 
981).     As  a  general  rule,  an  affidavit  of  fitness  by  the  solicitor  is  not  enough 
(Grundy  v.  Buekeridge,  22  L.  J.  Ch.  1007 ;  17  Jur.  731 ;  Re  Hartley,  W.  N.  (1879),  • 
197). 

Where  parties  interested  objected  to  the  trustees  proposed  to  be  appointed,  and  New  trustee 
deaized  the  property  to  be  paid  in  under  the  Trustee  Relief  Act,  the  Court  made  to  pay  into 
an  order  vesting  the  propertv  in  the  proposed  trustees,  on  an  undertaking  by  them  Court, 
to  transfer  it  into  Court  within  a  month  (Re  Dawson,  3  N.  R.  397,  and  see  note  (i), 
p.  78,  eupra). 

Since  the  passing  of  the  Trustee  Extension  Act,  sect.  9,  post,  p.  93,  the  Court  Where  there 
can  act  imder  this  section,  when  there  are  no  existing  trustees,  even  though  the  are  no  exist- 
tnistees  all  died  in  the  testator's  lifetime  (Re  Smirthwaite,  11  Eq.  261),  but  in  such  ing  trustees, 
a  case  the  heir  must  be  served  (Gunson  v.  Simpson,  6  Eq.  332).    Trustees  were 
appointed  where  the  testator  had  appointed  executors,  but  no  trustees  (Re  Davis, 
12  £q.  214 ;  Dodkin  v.  Brunt,  6  Eq.  680 ;  and  see  JS^  Gillatt,  26  W.  R.  23 ;  Re 
Moore,  MeAlptney,  Moore,  21  Ch.  D.  778).    See  also  Faterson  v.  Faterson,  2  Eq.  31 ; 
35  Beav.  606,  where  the  tmstees  had  disclaimed. 

XXXm.  And  be  it  enacted,  that  the  person  or  persons  who,  upon  The  new 

trusteesto 
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13  &  14  Vict,  the  making  of  such  order  as  last  aforesaid,  shall  be  trostee  or  irostees, 
'  shall  have  all  the  same  rights  and  powers  as  he  or  they  woiild  have 

have  the  j^^d  if  appointed  by  a  decree  in  a  suit  duly  instituted  (»). 

^^*l^  bv'  ^'*^  "^  ^  *^®  powers  of  trustees  appointed  by  the  Court,  see  Conveyaiicixig  Act, 

poincea  oy         i881,  s.  33,  infra, 
decree  in  smt.  *         '    -^ 


Power  of 
Court  to  vest 
lands  in  new 
trustee. 


Vestinff  landa 
nnder  decree. 


Whether  a 
declining 
tmstee  mnst 
execute  deed 
of  disclaimer. 


Form  of 
order. 


Vesting  in 
new  and  old 
trustees  as 
joint  tenants* 


XXXIV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said 
Court  of  Chancery  (o),  upon  making  any  order  for  appointing  a  new 
trustee  or  new  trustees  (/>),  either  by  the  same  or  by  any  subsequent 
order  to  direct  that  any  lands  {q)  subject  to  the  trust  shall  yest  in  the 
person  or  persons  who  upon  the  appointment  shall  be  the  trustee  or 
trustees,  for  such  estate  as  the  Court  shall  direct  (r) ;  and  such  order 
shall  have  the  same  effect  as  if  the  person  or  persons  who  before 
such  order  were  the  trustee  or  trustees  (if  any)  had  duly  executed  all 
proper  conveyances  and  assignments  of  such  lands  for  such  estates. 

(o)  Now  the  Chancery  Division  of  the  High  Court  (Judicature  Act,  1873,  b.  34). 

(p)  A  vesting  order  was  made  under  tlos  section,  where  trustees  preyiouslj 
appointed  bj  the  parties  were  reappointed  by  tiie  Court  (£«  Clay^  W,  N.  (1873), 
129). 

Where  a  mortgagee's  executors  had,  by  decree,  been  ordered  to  transfer  the 
mortgage  debt  to  the  trustees  of  a  settlement,  it  was  held  that  this  was  an  appoint- 
ment of  new  trustees  by  the  Court,  and  tiiat  a  vesting  order  of  the  mortgaged 
property  might  be  made  under  this  section  (Re  Hughes^  2  H.  &  M.  696). 

(q)  Under  this  section  ''lands"  include  leaseholds;  see  note  [h)  to  s.  2,  tmtt^ 
p.  64.  Where  there  was  no  legal  personal  representative  of  the  surviving  tmstee, 
the  Court  made  a  vesting  order  as  to  leaseholds  {B$  JRathbom,  2  Ch.  D.  483 ;  JZf 
Dal^eish,  4  Ch.  D.  143). 

(r)  Before  the  Court  will  under  this  section  make  an  order  devesttng  the  estate 
out  of  a  trustee  declining  to  act,  it  seems  to  have  been  thought  by  v. -C.Wood 
that  the  trustee  so  declining  must  execute  a  deed  of  disclaimer ;  as  an  executor, 
even  though  he  may  not  have  proved  the  will,  must  finally  renounce  before  an 
order  will  be  made  to  vest  an  estate  in  his  co-executor  (Be  Badeoek^  2  W.  B.  386) ; 
a  parol  disclaimer,  on  the  hearing  of  the  petition,  not  being  sufficient  {Re  SNUtm, 

2  Jur.  N.  S.  627.  But  this  dictum  has  been  doubted  by  other  judges  {F^tUr  v. 
J)awber,  1  Dr.  &  Sm.  172). 

For  a  f  onn  of  vesting  order  nnder  this  section,  see  Seton,  639  ;  Kaneox  ▼.  Spittle^ 

3  Sm.  &  G.  478 ;  Ite  £ttity  24  Beav.  426,  where  the  Court  directed  the  circum- 
stances bringing  the  case  within  the  Act  to  be  inserted  in  the  order.  See,  too,  JEU 
Mainwarinfff  26  Beav.  172,  from  which  it  seems  that  where  the  Bank  is  required  to 
transfer  stock,  this  should  always  be  done. 

The  Court  may  make  an  order  vesting  the  estate  which  is  outstanding  in  the  old 
and  continuing  trustees  in  the  new  and  continuing  trustees  as  joint  tenants  (see 
note  (g)  to  sect.  10),  and  for  the  cases  on  the  form,  &c.,  of  vesting  orders  mibider 
the  Act,  see  note  (p),  p.  65,  ante. 

XXXY.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said 
Court  of  Chancery  upon  making  any  order  for  appointing  a  new 
trustee  or  new  trustees,  either  by  the  same  or  any  subsequent  order 
to  vest  the  right  to  call  for  a  transfer  («)  of  any  stock  subject  to  the 
trust,  or  to  receire  the  diyidends  or  income  thereof,  or  to  sue  for  or 
reooTer  any  chose  in  action,  subject  to  the  trust,  or  any  interest  in 
respect  thereof,  in  the  person  or  persons  wbo  upon  the  appointment 
shall  be  the  trustee  or  trustees. 


(«)  This  section  only  empowers  the  Court  to  vest  the  right  **  to  call  for  a  tnuuf  er  " 
of  stock  (£e  Smyth,  4  De  Q.  &  S.  499 ;  16  Jur.  644) ;  under  s.  6  of  the  Ertenakm 
Act  the  right  to  the  stock  itself  is  vested. 
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XXXVI.  And  be  it  enacted,  that  any  saeh  appointment  by  tlie  13  &  H  Vict. 
Court  of  new  trustees,  and  any  such  conveyance,  assignment,  or    °'  ^^'  *'  ^^' 
transfer  as  aforesaid,  shall  operate  no  further  or  otherwise  as  a  dis-  Old  trnstecfl 
charge  to  any  former  or  continuing  trustee  than  an  appointment  of  ^^^^f^ 
new  trustees  under  any  power  for  that  purpose  contained  in  any  liabiliiy. 
instrument  would  haye  done. 

XXXVII.  And  be  it  enacted,  that  an  order  under  any  of  the  here-  Who  may 
inbefore  contained  provisions,  for  the  appointment  of  a  new  trustee  or  ^^^^' 
trustees,  or  concerning  any  lands,  stock,  or  chose  in  action  subject  to  a 

trust,  may  be  made  upon  the  application  of  any  person  beneficially 
interested  {t)  in  such  lands,  stock,  or  chose  in  action,  whether  under 
disability  or  not,  or  upon  the  application  of  any  person  dxdy  appointed 
as  a  trustee  thereof ;  and  that  an  order  under  any  of  the  provisions 
hereinbefore  contained  concerning  any  lands,  stock,  or  chose  in  action 
subject  to  a  mortgage  may  be  made  on  the  application  of  any  person 
beneficially  interested  in  the  eqtiity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  monies  secured  by 
such  mortgage  (ti). 

(/)  A  person  baTiDff  a  contingent  interest  in  real  estate  {B0  Sheppard,  4  De  G.  Who  are 
F.  &  J.  423 ;  9  Jur.  N.  S.  69,  orermUng  8.  C.  8  Jnr.  N.  S.  711 ;  10  W.  B.  704),  a  persons 
oeditotr  who  has  obtained  a  decree  for  administration  and  sale  of  real  estate  {He  beneficially 
Wragg^  1  De  G.  J.  ft  S.  356),  and  a  pnrdiaser  -who  has  paid  his  purchase-money  interested 
into  Coort  {AyUBV,  Cox,  17BeaT.  684),  are  *'  persons  beneficially  interested  "  within 
the  meaning  of  the  section ;  but  the  committee  of  a  lunatic  cettui  qm  trust  is  not 
mieh  a  person  (Re  Bourke,  2  De  G.  J.  &  8.  426). 

(m)  As  a  general  rule,  all  persons  beneficially  interested  in  the  property,  or  parties  Who  must 
to  the  suit,  where  the  application  is  made  in  a  suit,  must  join  m  the  apphcation  concur, 
or  be  served  (Se  Riehardi,  6  De  G.  &  S.  636 ;  Re  Fgllows,  2  Jur.  N.  S.  62 ;  Re  Sloper, 
18  Bear.  596).  Where,  howeTer,  the  eestuie  que  truet  are  very  numerous,  or  some 
other  soffident  reason  why  they  riiould  not  all  be  served  is  shown  by  affidavit,  ser- 
Tice  on  some  of  them  may  be  dispensed  with  [ReSmytk^  2  De  G.  &  S.  781 ;  Re  Sharpiey, 
1  W.  B.  271 ;  Re  Blanehard,  3  De  G.  F.  &  J.  131 ;  Re  Lightbody,  W.  N.  (1885),  3.  If 
the  application  is  for  the  appointment  of  new  trustees  and  there  are  old  trustees  who 
are  ocnrous  of  retiring  they  must  be  served  or  join  as  co-petitioners  {Jte  Sloper ^  18 
Bear.  696),  unless  they  are  of  unsound  mind  (Re  JStutf  8  Ch.  735  ;  Re  Oreen,  10  Ch. 
272),  or  permanently  residing  abroad  (Re  Rignold,  7  Ch.  223)  ;  or  have  absconded 
(iTj^  V.  Benhow,  W.  K.  (1884),  117).  Where  all  the  trustees  of  a  will  have  died 
in  the  testator's  lifetime,  a  petition  for  the  appointment  of  new  trustees  of  the  real 
estate  and  a  vesting  order  should  be  served  on  the  heir  (Re  Smirthwaite,  11 
Ea.251). 

'The  husband  of  a  married  woman  petitioner  need  not  now  be  a  co-petitioner  or 
nspondent  (Re  Ouiwin^  31  W.  B.  374 ;  and  see  Married  Women's  F^perty  Act, 
1882,  infra). 

[Sects.  38  and  39  were  repealed  by  the  Statute  Law  Bevision  Act,  1875.] 


I.  And  be  it  enacted,  tliat  any  person  or  persons  entitled  in  Power  to  pre- 
manner  aforesaid  to  apply  for  an  order  from  tlie  said  Court  of  Chan-  J^^J®^'^^^ 
cer7(r)|  or  from  the  Lord  Chancellor,  intrusted  as  aforesaid,  may,  instance. 
ahould  he  so  think  fit,  present  a  petition  {to)  in  the  first  instance  to  the 
Court  of  Chanoery,  or  the  Lord  Chancellor,  intrusted  as  aforesaid,  for 
Boch  Older  as  he  may  deem  himself  entitled  to,  and  may  give  evi- 
dence (x)  by  affidavit  or  otherwise  in  support  of  such  petition  before 
the  said  Court,  or  the  Lord  Chancellor,  intrusted  as  aforesaid,  and 
may  serve  (y)  such  person  or  persons  with  notice  of  such  petition  as  he 
may  deem  entitled  to  service  thereof. 
(9)  Kowthe  Chancery  Division  (Judicature  Act,  1873,  s.  34  (2)). 
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(w)  Where  there  has  been  a  judgment  or  order  for  the  sale,  oonreyanoe  or 
transfer  of  stock,  or  of  any  hereditaments,  the  application  is  made  in  chamben 
(Ord.  LV.  r.  2  (8),  infra).  If  the  application  is  unneoessarily  made  by  petition  the 
extra  costs  wiU  be  ordered  to  be  paid  by  the  petitioner  (Clark  t.  Wdrd^  14  W.  B. 
241). 

{x)  In  Se  Fickance,  10  Hare,  App.  xxxv.,  the  Court  allowed  affidavits  filed  in  a 
cause  to  be  used  as  evidence  on  a  petition  in  the  matter  of  the  Acts  ;  and  as  to 
evidence  in  support  of  a  petition  under  this  Act,  see  Its  Soskins^  4  De  G-.  k  J.  436, 
where  on  a  petition  for  appointing  new  trustees  of  a  will  containing  gifts  to  dasaes, 
an  affidavit  of  the  solicitor  was  received  as  sufficient  evidence  of  the  persons  oon- 
stitutinff  the  classes  without  the  produotion  of  baptismal  and  other  oertificatee. 

(y)  The  general  rule  is,  that  aU  the  cestuis  que  trust  should  be  served,  including 
infants  (Ms  Felhws,  2  Jur.  N.  S.  62).  In  cases  of  retiring  trustees,  the  old  tnuteea 
also  (Rs  Slopsrj  18  Beav.  696)  should  be  served ;  and  see  Ex  parts  Hardman,  3  M.  D. 
&  De  G.  659,  where  the  cestuis  que  trust  were  abroad ;  £s  Miehards^  6  De  G.  k  8m. 
686  ;  ReLightbody,  W.  N.  (1885),  3. 

But  service  on  all  the  cestuis  que  trust,  where  they  are  very  numerous,  may  be 
dispensed  with  (Se  Sharpley,  1  W.  R.  271 ;  Be  Smyth,  2  De  G.  &  Sm.  781),  and 
trustees  with  a  power  of  sale  suf&ciently  represent  their  cestuis  que  trust  (Be 
Blanehard,  3  De  G.  F.  &  J.  131). 

Service  upon  infant  respondents  was  dispensed  with  in  Re  Tweedy,  9  W.  R.  398 ; 
Re  milan,  ibid.  689 ;  Re  Wise,  6  De  G.  &  Sm.  Alb;  Re  Little,  7  Eq.  323. 

A  trustee  refusing  to  transfer  need  not  be  served  with  a  petition  under  the  23rd 
and  24th  sections ;  see  note  (m),  p.  74,  ante. 

The  Court  will  not  make  a  vesting  order  on  petition  of  a  lessee  or  tenant  for  life 
without  service  on  the  remaindermen  (Re  Farrant,  20  L.  J.  Ch.  632 ;  Re  Maymard^ 
16  Jur.  1084) ;  but  see  Re  Fryse,  10  Eq.  531.  Where  the  lease  oontidned  no  clause 
prohibiting  assignment,  an  order  vesting  leaseholds  was  made  in  the  absence  of  the 
lessor  (Re  Matthews,  2  W.  B.  85).  A  petition  as  to  lands  vested  in  a  lunatic  trustee 
must  be  served  upon  the  committee  (Re  Saumarez,  8  De  G.  M.  &  G.  390  ;  Be  Wylde^ 
6  De  G.  M.  &  G.  25) ;  and  see  i2d  TTood,  3  De  G.  F.  &  J.  126 ;  Be  Farker,  32  Beav. 
680 ;  Be  East,  8  Ch.  735  ;  as  to  service  of  a  petition  to  appoint  new  trustees  in  the 
place  of  a  bankrupt  upon  the  trustee,  see  Ex  parte  Garden,  12  Jur.  391,  and  on  the 
bankrupt  himself,  see  Ex  parte  Whitley,  1  Dea.  478 ;  Ex  parte  Sarris,  11  L.  J. 
Bkcy.  16.  An  order  to  vest  lands  subject  to  an  annuity  may  be  made  in  the 
absence  of  the  annuitant  (Be  Winterinyham,  3  W.  B.  678) ;  see  Ex  parte  MarshaU^ 
8  De  G.  &  Sm.  679. 

See  further  as  to  services,  the  note  on  costs,  note  (k)  to  sect.  61,  infra^  p.  87. 


What  may  be  XTJ.  And  be  it  enacted,  that  upon  the  hearing  of  any  such  motion 
petiti^^  ^^  petition  it  shall  be  lawful  for  the  said  Court  or  for  tiie  said  Lord 
Ohancellor,  should  it  be  deemed  necessazy  to  direct  a  reference  to  one 
of  the  Masters  in  Ordinazy  of  the  Court  of  Chancery  to  inquire  into 
any  facts  which  require  such  an  investigation,  or  it  shall  be  lawful  for 
the  said  Court  or  for  the  said  Lord  Chancellor  to  direct  such  motion  or 
petition  to  stand  oyer  to  enable  the  petitioner  or  petitioners  to  adduce 
evidence  or  further  evidence  before  the  said  Court  or  before  the  said 
Lord  Chancellor,  or  to  enable  notice  or  any  further  notice  of  such 
motion  or  petition  to  be  served  upon  any  person  or  persons  (s). 

(z)  The  words  in  italics  were  repealed  by  Statute  Law  Bevioion  Act,  1876. 

Oonrt  may  XTiTT.  And  be  it  enacted,  that  upon  the  hearing  of  any  such  motion 

tirallld^^"     ^  petition,  whether  any  certificate  or  report  from  a  Master  shall  have 

without  costs,  been  obtained  or  not,  it  shall  be  lawful  for  the  Court,  or  the  Lord 

Chancellor,  intrusted  as  aforesaid,  to  dismiss  such  motion  or  petition, 

with  or  without  costs,  or  to  make  an  order  thereupon  in  conformity 

with  the  provisions  of  liiis  Act  (a). 


(a)  The  words  in  italios  were  repealed  by  the  Statute  Law  Beviaion  Act,  1876. 
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XTiTTT,  And  be  it  enacted,  tliat  wlxensoever,  in  any  cause  or  matter,  13  ft  14  Yiot. 
either  by  the  evidence  adduced  therein,  or  by  the  admission  of  the    ^'     *^'     ' 
parties,  or  by  a  report  of  one  of  the  Masters  of  the  Court  of  Chancery,  Power  to 
the  facts  necessary  for  an  order  under  this  Act  shall  appear  to  such  ^^^  ^ 
Court  to  be  sufficiently  proved,  it  shall  be  lawful  for  the  said  Court,  oanse. 
either  upon  the  hearing  of  the  said  cause  or  of  any  petition  or  motion 
in  the  said  cause  or  matter,  to  make  such  order  under  this  Act  (6). 

J()  See  88  to  this  section,  Frodiham  ▼.  Frodiham,  16  Ch.  D.  317.    Generally,  an  Ozden  under 
er  may  be  made  in  a  canae  without  a  petition  ( TTood  ▼.  BeetUstone^  1  K.  «  J.  Aot  made  in 
213  ;   Vueotmtes*  D*Adhemar  ▼.  Bwrtrand^  35  Beav.  19) ;  but  where  the  tnutee  la  a  oauae. 
lunatic,  a  petition  in  lunaoy  is  requisite ;  see  notes  (m)  and  (o)  to  sect.  3,  p.  65 ; 
Jeffrye*  r.  DrytdaU,  9  W.  R.  428  ;  Be  Dawton,  6  N.  R.  346. 

Vesting  oiders  in  a  suit  were  made  on  motion  in  Mackenzie  ▼.  Maekenzie,  Seton, 
525,  where  a  previous  order  appointing  new  trustees  had  been  made  in  a  cause ;  and 
see  Be  Solbrook'e  Wili,  8  W.  K.  3,  where  such  order  had  been  made  on  petition 
in  a  matter,  and  a  subsequent  vesting  order  was  made  on  motion ;  see,  too,  Skynner 
Y,  Peliehet,  9  W.  R.  191 ;  and  Fither  v.  Hughee,  25  W.  R.  528,  where  an  order  was 
made  on  motion  for  judgment  in  default  of  pleading. 

The  petition,  though  presented  in  a  suit,  should  be  intituled  in  the  Act  {Chugh  Petition,  how 
V.  Bage^  W.  K.  (1871),  237 ;  25  L.  T.  738  ;  Be  Law,  4  Beav.  509 ;  Hmtleg  v.  Glut-  intituled. 
terhtek,  W.  N.  (1872),  81) ;  but  see  Seton,  p.  544. 

Ajb  to  amendmg  an  order,  see  Be  ClinUm,  Jaeheon.  y.  Slaney,  W.  N.  (1882),  176 ;  Amendment 
and  B§  Savage,  15  Ch.  D.  557,  where  the  names  of  some  of  tiie  co-petitioners  had  of  order, 
been  used  without  their  authority. 

XUY .  And  be  it  enacted,  that  whenever  any  order  shall  be  made  Orders  made 
under  this  Act,  either  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  Jf  chancery 
or  by  the  Court  of  Chancery,  for  the  purpose  of  conveying  or  assign-  founded  on 
ing  any  lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  ^^^  ^  be 
contingent  right,  and  such  order  shall  be  founded  on  an  allegation  of  condusiye 
the  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  ^^^J^^ 
that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee  is  out  of  the  juris-  contained  in 
diction  of  the  Court  of  Chancery,  or  cannot  be  found,  or  that  it  is  "i*^*^®- 
uncertain  which  of  several  trustees,  or  which  of  several  devisees  of  a 
mortgagee,  was  the  survivor,  or  whether  the  last  trustee,  or  the  heir 
or  last  surviving  devisee  of  a  mortgagee,  be  living  or  dead,  or  on  an 
allegation  that  any  trustee  or  mortgagee  has  died  intestate  without  an 
heir,  or  has  died  and  it  is  not  known  who  is  his  heir  or  devisee,  then 
in  any  of  such  cases  the  fact  that  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  has  made  an  order  upon  such  an  Order  to  be 
allegation,  shall  be  conclusive  evidence  (c)  of  the  matter  so  alleged  in  °^^^^J| 
any  court  of  law  or  equity  upon  any  question  as  to  the  legal  validity  facts  on 
of  the  order :  Provided  always,  that  nothing  herein  contained  shall  7*"*5^  ^" 
prevent  the  Court  of  Chancery  directing  a  re-conveyance  or  re-assign- 
xnent  of  any  lands  conveyed  or  assigned  by  any  order  imder  this  Act, 
or  a  re-disposition  of  any  contingent  right  conveyed  or  disposed  of  by 
such  order ;  and  it  shall  be  lawful  for  the  said  Court  to  direct  any  of 
the  parties  to  any  suit  concerning  such  lands  or  contingent  right  to 
pay  any  costs  occasioned  by  the  order  under  this  Act,  when  the  same 
shall  appear  to  have  been  improperly  obtained. 

[e)  See  QfUieiton  v.  CoUinew,  3  De  0.  M.  &  O.  409,  414. 
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XLY.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery,  to  exercise  the 
powers  herein  conferred,  for  the  purpose  of  vesting  any  lands,  stock, 
or  chose  in  action  in  the  trustee  or  trustees  of  any  charity  {d)  or 
society,  over  which  charity  or  society  the  said  Court  of  Chancery 
would  have  jurisdiction  upon  suit  duly  instituted,  whether  such  trustee 
or  trustees  shall  have  been  duly  appointed  by  any  power  contained  in 
any  deed  or  instrument,  or  by  the  decree  of'  the  said  Court  of  Chan- 
cery, or  by  order  made  upon  a  petition  to  the  said  Court  under  any 
statute  authorising  the  said  Court  to  make  an  order  to  that  effect  in  a 
summary  way  upon  petition. 

(d)  New  trustees  of  a  charity  having  been  appointed  under  the  16  &  17  Vict. 
c.  137,  s.  28,  a  vesting  order  under  this  section  was  niade  in  chambers  (Be  J)aveit'' 
porVs  Charity ^  4  De  Q.  M.  &  G.  839) ;  and  see  Re  Lincoln  Chapel,  1  Jnr.  »,  S.  1011 ; 
3  W.  R.  608. 

XLYI.  And  be  it  enacted,  that  no  lands,  stock,  or  chose  in  action 
vested  in  any  person  upon  any  trust  or  by  way  of  mortg^age,  or  any 
profits  thereof,  shall  escheat  or  be  forfeited  to  her  Majesiy,  her  heirs  or 
successors,  or  to  any  corporation,  lord  or  lady  of  a  manor,  or  other 
person,  by  reason  of  the  attainder  or  conviction  for  any  offence  of  such 
trustee  or  mortgagee,  but  shall  remain  in  such  trustee  or  mortgagee,  or 
survive  to  his  or  her  co-trustee,  or  descend  or  vest  in  his  or  her  repre- 
sentative, as  if  no  such  attainder  or  conviction  had  taken  place  («). 

(e)  This  section  is  taken  from  4  &  5  Will.  4,  c.  23,  s.  3.  See  now  33  &  34  Viot 
c.  23  ;  and  as  to  the  present  law  of  escheat,  see  the  Intestates  Estates  Act,  1884. 

Where  an  illegitimate  mortg^ag^  in  fee  devised  her  real  and  personal  estate  to  a 
trustee  upon  certain  trusts  and  died  without  issue,  the  Court,  the  Crown  offering 
no  opposition,  vested  the  leg^  estate  in  a  purchaser,  the  mortg^g^-money  having 
been  paid  off  (Ite  Minchin,  2  W.  B.  179).  ^m  a  case  of  Bartlett  v.  Barilett,  how- 
ever (cited  in  Ince's  Trustee  Acts,  2nd  ed.  p.  91),  it  would  seem  that  where  aa 
illegitimate  testator  devises  estates  to  which  ne  is  beneficially  entitled  to  a  trustee 
who  predeceases  him  and  dies  without  issue,  a  vesting  order  cannot  be  made  so  as  to 
defeat  the  rights  of  the  Crown. 

By  sect.  8  of  the  Extension  Act,  p.  92,  post,  the  Court  has  power  to  appoint 
new  trustees  in  lieu  of  persons  convicted  of  felony. 


XLVil.  And  be  it  enacted,  that  nothing  contained  in  this  Act  shall 
prevent  the  escheat  or  forfeiture  of  any  lands  or  personal  estate  vested 
in  any  such  trustee  or  mortgagee,  so  far  as  relates  to  any  benefiinal 
interest  therein  of  any  such  trustee  or  mortgagee,  but  such  lands  or 
personal  estate,  so  far  as  relates  to  any  such  beneficial  interest,  shall  be 
recoverable  in  the  same  manner  as  if  this  Act  had  not  passed  (/). 

(/)  This  section  is  taken  from  4  &  6  Will.  4,  c.  23,  s.  5.  See  now  33  ft  34  Vict, 
c.  23 ;  and  as  to  escheat,  the  Intestates  Estates  Act,  1884. 

Money  of  XLVJJJ.  And  be  it  enacted,  that  where  any  infant  or  person  of 

infants  and      unsound  mind  shall  be  entitled  to  any  money  payable  in  discharge  of 
unsound  mind  any  lands,  stock,  or  chose  in  action  conveyed,  assigned,  or  transferred 
^to^cJoMt       ^"id®^^  t^  -A-ct,  it  shall  be  lawful  for  the  person  by  whom  such  money 
is  payable  to  pay  the  same  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Acoountant-Qeneral  (y),  in  trust  in  any 
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cause  then  depending  concerning  such  moneyi  or,  if  there  ahall  be  no  13  ft  14  Viot. 
such  cause,  to  the  credit  ^of  such  infant  or  person  of  unsound  mind,  *^*  *  '  ' 
subject  to  the  order  or  disposition  of  the  said  Court ;  and  it  shall  be 
lawful  for  the  said  Oourt,  upon  petition  in  a  summary  way,  to  order 
any  money  so  paid  to  be  invested  in  the  public  funds,  and  to  order  pay- 
ment or  distribution  thereof,  or  payment  of  the  dividends  thereof,  as 
to  the  said  Court  shall  seem  reasonable;  and  every  cashier  of  the 
Bank  of  England  who  shall  receive  any  such  money  is  hereby  required 
to  give  to  the  person  paying  the  [same  a  receipt  for  such  money,  and 
such  receipt  shall  be  an  effectual  discharge  for  the  money  therein 
respectively  expressed  to  have  been  received  (A). 

(fi)  Hie  payment  is  now  made  to  the  aooonnt  of  the  Faymaster-G^enetal. 
(A)  See  lU  Sparki,  6  Ch.  D.  361. 

XUX.  And  be  it  enacted,  that  where  in  any  suit  commenced  or  to  ^^  "^7 
be  commenced  in  the  Court  of  Chanceiy,  it  shall  be  made  to  appear  to  i^  the  absence 
the  Court  by  affidavit  that  diligent  search  and  inquiry  has  been  made  ^  *  trustee. 
after  any  person  made  a  defendant,  who  is  only  a  trustee,  to  serve  him 
with,  the  process  of  the  Court,  and  that  he  cannot  be  found,  it  shall  be 
lawful  for  the  said  Court  to  hear  and  determine  such  cause,  and  to 
make  such  absolute  decree  therein  against  every  person  who  shall 
appear  to  them  to  be  only  a  trustee,  and  not  otherwise  concerned  in 
interest  in  the  matter  in  question,  in  such  and  the  same  manner  as  if 
such  trustee  had  been  duly  served  with  the  process  of  the  Court,  and 
had  appeared  and  filed  his  answer  thereto,  and  had  also  appeared  by 
hia  counsel  and  solicitor  at  the  hearing  of  such  cause  (t) :  Provided 
always,  that  no  such  decree  shall  bind,  affect,  or  in  any  wise  prejudice 
any  person  against  whom  the  same  shall  be  made,  without  service  of 
process  upon  him  as  aforesaid,  his  heirs,  executors,  or  administrators, 
for  or  in  respect  of  any  estate,  right,  or  interest  which  such  person  shall 
have  at  the  time  of  making  such  decree  for  his  own  use  or  benefit,  or 
otherwise  than  as  a  truBtee  as  aforesaid. 

(t)  The  Court  under  this  section  ordered  a  cause  to  be  certified  as  fit  for  hearing 
though  a  defendant  trustee  could  not  be  found,  and  had  not  appeared  {JTesthead  t. 
JSale^  6  W.  B.  62;  JBurreUY.  MaxweU,  25  L.  T.  655). 

[Sect.  50  was  repealed  hj  Statute  Law  BcTision  Act,  1875.] 

U.  And  be  it  enacted,  that  the  Lord  Chancellor,  intrusted  as  afore-  Costs  may  be 
said,  and  the  Court  of  Chancery,  may  order  the  costs  and  expenses  of  ^  e^te. 
and  relating  to  the  petitions,  orders,  directions,  conveyances,  assign- 
ments, and  transfers  to  be  made  in  pursuance  of  this  Act,  or  any  of 
them,  to  be  paid  and  raised  out  of  or  from  the  lands  or  personal 
estate,  or  the  rents  or  produce  thereof,  in  respect  of  which  the  same 
respectively  shall  be  made,  or  in  such  manner  as  the  said  Lord  Chan- 
cellor or  Court  shall  think  proper  {k). 

(*)  When  a  bill  was  filed  for  the  appointment  of  a  new  trustee  in  a  case  where  a  p<>«tj_of  cause 
petitiob  might  have  been  presented,  the  plaintifl  was  held  to  be  Hable  for  the  addi-  mstitnted 
tiosal  costs  {Thomas  ▼.  JTalksr,  18  Beav.  621).  unnecessarily. 

The  costs  of  applications  in  the  matter  of  a  trust,  whether  occasioned  hy  the  Costs  of 
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i  ir.ic«5!«  thtrron  at  4/.  per  cent. 
Lt  \  ^r*--et,  14  W.  R.  497,  where 
rLT*  ic  be  senl*^  bj  the  Court.    Where 
.  "ti-r  x«!«js  v-ia«  bane  lateably  \Re  Grants 
pKi:=.z=:i  are  presented,  see  'Re  Frin^,  42 
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see  Tt  -«/"  T.  A'.     ..  w,  S  W.  R.  252 :  3  L.  T.  687,  where 
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T-::.i.r**  t-sii.:-:    IT' .  -    r.     •.  /  v  -,  I  Ir.  Lr-  E^p.  St.- :  L'-cd^ty  t.  MuhUh^  16  Bear. 
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irjT  iTT.^nc.  it  &h:^i  be  niade  br  the  committee  of  the  Innatic^s 
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e^titA.  ani  the  o rrr^iiirrc^  will  r  sv  th-e  cct^t*  cm  of  the  lnnatic*s  estate  {Re  Rowley, 
1  X.  R.  :51 :  1  IV  G.  J.  i:  S.  417 ;  Rf  V.  -.".  S  De  G.  M.  &  6.  439  ;  Re  Wheeler,  I 
I)€  G.  M.  i  G.  4c':  Zr  re-:/  J;.  -  •..--*.  IJ.  &  W.  •2&4 ;  -gr  ToirNM^,  2  Ph.  348 ;  Rm 
T':'r^*,  22  L.  J.  Ch.  ^■^;  Lf  -\v'*,  2  Cn.  D.  70  .  The  mortgagor,  if  he  appears, 
will  not  g^t  his  <»«t«i  Lit  /\. .'../-#,  4  Ch.  tl.^  .  If.  howerer,  the  Innatic  mortgagee 
ap|;ears  en  the  face  cd  the  m:>r:fai:neHi€ed  to  be  only  a  tznstee,  the  tmst  estate  pays 
the  c»[<t*  Rf  Jc^*  :  and  s«e  ReLe^rf*^  1  M.  &  G.  23;  Re  Tcwmtend,  Hid.  686).  And 
if  the  m.-^ncagor  makes  the  appbcation  in  a  case  where  the  oommittee  of  the  Innatio 
has  not  dezliiTed  to  act,  he  must  bear  the  costs  [Re  WTkerler,  1  De  G.  H.  &  G.  436). 

In  Rf  5.^rcjt,  6  Ch.  D.  oCl ;  25  W.  R.  S69,  it  was  held  that  the  Conrt  has  no 
juzi^diction  to  oxder  the  costs  of  a  resting  order  occasioned  by  the  lonac^  6f  the 
mortgagee  to  be  paid  out  of  the  mortgage  debt,  and  that  each  party  must  bear  his 
own  cc»s>ts;  this  case  OTemiles  Re  /..fj.V,  23  L.  J.  Ch.  23. 

It  was  held  in  Re  lY»t.ri^^  23  Bear.  690,  that  the  Conrt  has  no  jurisdiction 
nnder  the  Act  to  order  a  respondent  to  pay  the  costs  of  an  application  oocatdoned 
by  his  own  misconduct ;  and  it  seems  very  doubtful  whether  the  Court  has  any 
such  jurisdiction  eren  now,  notwithstanding  the  Jud.  Acts  and  Ord.  Lx  V.  r.  1, 
R.  S.  C.  lbS3  Re  Sarah  XftK'ht,  26  Ch.  D.  S2, ;  but  see  the  remaps  on  Re  Jhrimnm 
in  Re  Wocdbuni,  1  I>e  G.  ki.  346;  and  we  also  Re  Adamu,  12  Ch.  D.  634;  Re 
n'iuman,  18  W.  R.  574 ;  Re  JFilh,  12  W.  R.  97  ;  9  Jur.  N.  S.  1225.  The  costs  of 
appointing  new  trustees  were  ordered  in  a  ftvit  to  be  paid  by  trustees  who  improperly 
refui^ed  to  retire ;  see  X^^<7  t.  Maekreil,  2  I>e  G.  F.  &  J.  561 ;  AtUtrmey'-Getmral  v. 
Murdoch,  2  K.  &  J.  571 ;  'OriertoH  ▼.  Astle,  3  L.  T.  288 ;  Simp  t.  Simf,  1  Be  G.  &  J. 
663 ;  Falairet  v.  Carew,  32  Beav.  564  ;  Re  Wieemm,  18  W.  R.  574.  But  the  Court 
can  dismiss  a  petition  with  costs  (sect.  42),  and  will  do  so  where  the  petition  is 
needlessly  presented  {Re  Gibbon,  30  W.  R.  287 ;  W.  N.  (1882),  12 ;  Re  Oekden,  26 
Sol.  J.  563).  In  Richardson  v.  Grubb,  16  W.  R  176  (Ireland),  it  was  decided  that 
failing  health,  where  the  trusts  were  of  a  formal  character  only,  was  not  a  sufficient 
reason  for  a  petition  asking  that  they  might  be  discharged,  and  the  petitioner  was 
disallowed  his  costs.  Where  a  trustee  on  a  petition  to  appoint  new  trustees  dis- 
claims at  the  bar  he  will  only  be  allowed  costs  as  between  party  and  party  {Rulkeley 
Y.  Earl  of  Eglinton,  1  Jur.  N.  S.  994  ;  and  see  ITortray  t.  Norway,  2  M.  &  K.  278, 
oyermling  Sherratt  y.  Btntley,  1  R.  &  M.  655  ;  and  L^$  ▼.  MnekreU^  ante), 

Ln.  And  be  it  enacted,  that  upon  any  petition  being  presented 
under  tbis  Act  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  con- 
coming  a  person  of  unsound  mind,  it  shall  be  lawful  for  the  said  Lord 
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Chancellor,  should  he  so  think  fit,  to  direct  that  a  commission  in  the  13  ft  14  Ylat. 
nature  of  a  writ  do  lunatico  inqnirendo  shall  issue  conceming  such  * 

person,  and  to  postpone  making  any  order  upon  such  petition  until  a 
return  shall  have  been  made  to  such  commission. 

TiTTT.  And  be  it  enacted,  that  upon  any  petition  under  this  Act  Suit  may  be 
being  presented  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  to  ™^°*®d- 
the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Lord  Chancellor 
or  the  said  Court  of  Chancery  to  postpone  making  any  order  upon 
such  petition  until  the  right  of  the  petitioner  or  petitioners  shall  have 
been  declared  in  a  suit  duly  instituted  for  that  purpose  (/). 

(/)  This  section  was  acted  on  in  ColUruon  v.  CoUituon^  3  De  G.  M.  &  G.  409 ;  Re  Cases  where 
Burt^  9  Hare,  289  ;  Se  Carpenter ^  Kay,  418 ;  Carpenter  y.  Lord  Churchill,  2  W.  R.  suit  directed. 
364 ;  Se  Weeding,  4  Jnr.  N.  S.  707. 

LIY.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers  of 
this  Act  to  the  Court  of  Chancery  in  England  shall  extend  to  all  lands  9?^  ^^  . 
and  personal  estate  within  the  dominions,  plantations,  and  colonies  extend  to 
belonging  to  her  Majesty  (except  Scotland)  (m).  property  in 

(m)  Under  this  section  a  vesting  order  was  made  as  to  lands  in  Canada  {Se  Lands  in 
SehoJIeld,  24  L.  T.  (O.  SJ  322  ;  He  Groom,  11  L.  T.  336).    As  to  lands  in  Ireland,  Canada, 
see  £e  Davie*,  3  Mac.  &  Gr.  278,  where  the  Lord  Chancellor  held  that  an  order  could  t_i^-.^' 
not  be  made  to  Test  such  estates  in  a  trustee  appointed  in  the  place  of  a  lunatic  -'^^^^^*''^ 
tnifltee  (B&Qpoet,  ss.  bo,  56,  67).    But  when  the  cestui  que  truet  was  in  England,  and 
the  surviving  trustee  in  Ireland,  Y.-C.  Kinderslej  made  an  order  vesting  lands 
Bitaate  in  Irdand  in  a  new  trustee  appointed  by  the  Court  {Re  Hewitt,  6  W.  R.  637) ; 
and  in  Be  Lamotte,  4  Ch.  D.  326,  an  order  was  made  vesting  land  in  Ireland.    See 
also  Be  Taitt,  W.  N.  (1870),  267. 

LY.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Fowets  given 

this  Act  to  the  Court  of  Chancery  in  England  shall  and  may  be  ^Courtof 

exercised  in  like  manner  and  are  hereby  given  and  extended  to  the  may  be 

Court  of  Chancery  in  Ireland  with  respect  to  all  lands  and  personal  f?TiJf®^  ^7 
^   ^     .    _    -      ,  •'  ^  ^  that  Court  in 

estate  m  Ireland.  Ireland. 

.  LYI.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers 

this  Act  to  the  Lord  Chancellor  of  Great  Britain,  intrusted  as  afore-  Q^^"^if 

said,  shall  extend  to  all  lands  and  personal  estate  within  any  of  the  in  Lunacy 

dominions,  plantations,  and  colonies  belonging  to  her  Majesty  (except  ^  ext^d  to 

Scotland  and  Ireland)  (n).  the  colonies. 

(m)  Where  one  of  two  trustees  of  Irish  railway  stock  became  of  unsound  mind, 
an  order  was  made  appointing  a  person  new  trustee  of  the  stock  in  his  place,  and 
directing  such  person  to  oonoar  with  the  other  trustee  in  transferring  tiie  stock  {fie 
Sodffton,  11  Ch.  D.  888). 

LYII.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  Powers 
this  Act  to  the  Lord  Chancellor  of  Qreat  Britain,  intrusted  as  afore-  ^^'^i 
said,  shall  and  may  be  exercised  in  like  manner  by  and  are  hereby  in  Lunacy 
given  to  the  Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid,  with  °"^^  ^^ 
respect  to  all  lands  and  personal  estate  in  Ireland.  by  Loid 

LVILL.  And  be  it  enacted,  that  in  citing  this  Act  in  other  Acts  of  ^^^Ancellor 
Parliament,  and  in  legal  instruments  and  in  legal  proceedings,  it  shall  g,  ^^  ^^ ' 
be  sufficient  to  use  the  expression  "  The  Trustee  Act,  1850." 

SeotioDS  69  and  60  are  repealed  by  the  Statute  Law  Revision  Act,  1876. 


90  TRUSTEE  EXTENSION  ACT,  1862. 


15  &  16  Vict.  TEUSTEE  EXTENSION  ACT,  1852. 

c.  66.  •  ' 


15  &  16  VICT.  Cap.  65. 


An  Ad  to  extend  the  provisiona  of  the  "  Trustee  Acty  1850." 

[30th  June,  1852.] 

Whebeas  it  is  expedient  to  extend  the  provisions  of  the  Trustee 
Act,  1850 :  Be  it  therefore  enacted,  &c. : 
Court  of  I.  That  when  any  decree  or  order  (o)  shall  have  been  made  by  any 

make^imor^r  Court  of  Equity  directing  the  sale  of  any  lands  for  any  purpose  what- 
forvesting  the  ever  (i),  every  person  seised  or  possessed  of  such  land,  or  entitled  to 
Vi  convS^anc»  ^  contingent  right  therein,  being  a  party  to  the  suit  or  proceeding  in 
by  a  party  to   which  such  decree  or  order  shall  have  been  made,  and  bound  thereby 
a  decree  or^'   ^^  being  otherwise  bound  by  such  decree  or  order,  shall  be  deemed  to 
order  for  sale,  be  so  seised  or  possessed  or  entitled  (as  the  case  may  be)  upon  a  trust 
within  the  meaning  of  the  Trustee  Act,  1850 ;  and  in  every  such  case 
it  shall  be  lawful  for  the  Court  of  Chancery  (c),  if  the  said  Court  shall 
tliiTiV  it  expedient  for  the  purpose  of  carrying  such  sale  into  effect,  to 
make  an  order  vesting  such  lands  or  any  part  thereof,  for  such  estate 
as  the  Court  shall  think  £t,  either  in  any  purchaser  or  in  such  other 
person  as  the  Court  shall  direct ;  and  every  such  order  shall  have  the 
same  effect  as  if  such  person  so  seised  or  possessed  or  entitled  had 
been  free  from  all  disability,  and  had  duly  executed  all  proper  con- 
veyances and  assignments  of  such  lands  for  such  estate  {d). 

Section  retro-  (a)  This  section  applies  rctrospectiYely  to  a  decree  made  before  the  passing  of 
spectiTe.  the  Act  ( Wak^  v.  WakCt  17  Jur.  645). 

{b)  This  removes  the  difficulty  whicb  arose  in  Wuicn  t.  Filery  6  De  G.  &  S.  608 ; 
the  29th  section  of  the  Trustee  Act,  1860,  only  applied  to  a  sale  for  payment  of 
debts. 

(e)  Now  the  Chancery  DiTiflion  of  the  High  Court  (Jud.  Act,  1873,  s.  34). 

\d)  The  order  was  made  in  the  suit  without  a  petition  where  one  of  the  Tenders 
was  a  lunatic  (Earrison  v.  Smithy  17  W.  B.  646).  The  section  applies  to  sales 
under  the  Partition  Acts,  1868  and  1876,  and  is  not  limited  to  oases  of  persona 
under  disability  {Beckett  t.  Sutton^  19  Ch.  D.  646).  The  application  under  this 
section  is  by  summons  (Ord.  LV.  r.  2  (8),  infra). 

Power  to  n.  That  sections  numbered  17  and  18  in  the  Queen's  Printer's  copy 

Sot  veS^ff  ^  of  the  Trustee  Act,  1850,  be  repealed;  and  in  every  case  where  any 
the  estate,  on  person  is  or  shall  be  jointly  or  solely  seised  or  possessed  of  any  lands 
^5^t  of  a      ^^  ^^*i^^^  ^  *  contingent  right  therein  upon  any  trust,  and  a  demand 
trustee  to        shall  have  been  made  upon  such  trustee  by  a  person  entitled  to 
o^vey  or        require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  autho- 
rised agent  of  such  last-mentioned  person,  requiring  such  trustee  to 
convey  or  assign  the  same,  or  to  release  sueh  contingent  right,  it 
shall  be  lawful  for  the  Court  of  Chancery,  if  the  said  Court  shall  be 
satisfied  that  such  trustee  has  wilfully  refused  or  neglected  to  convey 
or  assign  the  said  lands  for  the  space  of  twenty-eight  days  after  audi 
demand,  to  make  an  order  vesting  such  lands  in  such  person  in  such 
manner  and  for  such  estate  as  the  Court  shall  direct ;  or  releasing  such 
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oontingeant  right  in  such  maimer  as  the  Court  ahall  direct ;  and  the  16  &  16  Tlot 
said  Older  shaJl  have  the  same  effect  as  if  the  trustee  had  duly  exe-    ^'  ^'  *'  ^' 
cuted  a  conyeyance  or  assignment  of  the  lands,  or  a  release  of  such 
right,  in  the  same  manner  and  for  the  same  estate  («). 

(«)  See  sect.  23  of  the  Act  of  1860,  p.  73,  anU^  and  notes.    The  refoiiDg  trustee  Trustee  need 
need  not  be  serFed  (Be  Onwe^  13  Eq.  26).  not  be  serred. 

A  Testing  order  was  made  nnder  this  section  to  defeat  an  attempt  at  extortion  on  Yestinff 
the  part  of  the  trostee  {Se  0' Donnelly  19  W.  B.  622) ;  and  see  Knight  r.  Kniffhty  14  orden 
L.  T.  161 ;  W.  N.  (1866),  114  ;  Be  Grapwn,  W.  N.  (1879),  62  ;  27  W.  K.  634.  Mortmirorof 

The  section  was  acted  on  where  a  mortgagor  of  copyholds  who  had  covenanted  ^^^  vfi^i 
to  snirender  neglected  to  do  so  (2K<j  Orowey  13  Eq.  26).  r^f^sTto 

surrender. 
JJLL.  That  when  any  infant  shall  be  solely  entitled  to  any  stock  upon  p^^^  ^ 

any  trust,  it  shall  be  lawful  for  the  Court  of  Chanceiy  to  make  an  make  an  order 

order  Testing  in  any  person  or  persons  the  right,  to  transfer  such  stock,  J^^  M^S^t 

or  to  receive  the  dividends  or  income  thereof ;  and  when  any  infant  of  dividends 

shall  be  entitled  jointly  with  any  other  person  or  persons  to  any  stock  ^  "'^  ^ 

upon  any  trust,  it  shall  be  lawful  for  the  said  Court  to  make  an  order  infant 

Testing  the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  *™«*«®« 

income  thereof,  either  in  the  person  or  persons  jointly  entitled  with  the 

infant,  or  in  him  or  them  together  with  any  other  person  or  persons  the 

said  Ck>urt  may  appoint  (/). 

(/)  This  section  was  passed  to  meet  the  case  of  Oramer  v.  Cframer,  6  Be  G.  &  S. 
312  ;  16  Jnr.  831.  For  cases  nnder  the  section,  see  Sanders  v.  Somer,  26  Bear.  467 ; 
6  W.  R.  476  ;  Devoy  v.  Devoy,  3  8m.  &  G.  403  ;  3  Jnr.  N.  S.  79  ;  Stone  r.  Stone,  8 
Jnr.  N.  S.  708  ;  Hives  v.  Bives,  W.  N.  (1866),  144  ;  Se  Westwood,  6  N.  R.  61,  316 ; 
and  see  Gardner  v.  Cowlesy  3  Ch.  D.  304  ;  24  W.  R.  920,  where  the  infant  was  the 
sole  beneficial  owner  of  the  stock.  In  Be  Morgan,  Seton,  616,  the  riffht  was  vested 
in  tiie  infant's  goardian.  Where  stock  to  which  an  infant  was  benenciaUj  enUtled 
hnd  hoeai  invested  in  the  joint  names  of  himself  and  another  person,  the  Court  made 
an  order  imder  this  section  vesting  the  right  to  transfer  the  stock  in  the  other 
person  {fie  Sarvmd,  20  Ch.  B.  636). 

rV .  That  where  any  person  shall  neglect  or  refuse  to  transfer  any  On  neglect  to 
stock  (y),  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  J"°iJ®5  "**^ 
recover  any  chose  in  action,  or  any  interest  in  respect  thereof,  for  the  order  maybe 
space  of  tweniy-eight  days  next   after  an  order  of  the  Court  of  "?«^«  vesting 
Qianceiy  for  that  purpose  shall  have  been  served  upon  him  (A)  it  shall  ^ngfer  in 
be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  all  the  wich  person 
right  of  such  person  to  transfer  such  stock,  or  to  receive  the  dividends  ghall  appoint. 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or 
any  interest  in  respect  thereof,  in  such  person  or  persons  as  the  said 
Court  may  appoint  (t). 

{g\  See  sect.  23  of  the  former  Act,  p.  73,  ante.  Vesting  order 

The  order  nnder  this  section  may,  it  seems,  be  made  on  motion  {fie  Eblbrook,  of  stock. 
8  W.  R.  3 ;  6  Jnr.  N.  8.  1383 ;  Skynner  v.  Feliehet,  9  W.  R.  191).  Order  may 

(A)  The  service  should  be  personal,  unless  the  order  can  be  made  under  section  23  \^  mjide  on 
of  the  principal  Act  {Coles  v.  Benbow,  W.  N.  (1873),  60).  motion. 

(t)  An  order  may  be  made  although  the  petition  for  the  order  which  has  not  been 
complied  with  has  not  been  served  on  the  recalcitrant  person  {Be  Mount,  24  L.  T. 
290). 

V.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  deceased  On  Uke 
penon,  and  his  personal  representative  shall  refuse  or  neglect  to  ^l^^tor^ 


92 


TBUSTEE  EXTENSION  ACT,  1862. 


15  A:  16  Viot. 
c,  56|  8.  6. 

fiiinilar  order 
mtLj  be  made. 


Bank  of  Eng- 
land and  oom- 
paniee  to 
comply  with 
orders. 

(See  88.  20  and 
26  of  Trustee 
Aot,  1850.) 


Indemni^  to 
Bank  and 
oompanies  so 
obeying. 


transfer  such  stock  or  receive  the  dividends  or  income  thereof  for  the 
space  of  twenty-eight  days  next  after  an  order  of  the  Court  of  Chancery 
for  that  purpose  shall  have  been  served  upon  him,  it  shall  be  lawful 
for  the  Court  of  Chancery  to  make  an  order  vesting  the  right  to  trans- 
fer such  stock,  or  to  receive  the  dividends  or  income  thereof,  in  any 
person  or  persons  whom  the  said  Court  may  appoint. 

VI.  When  any  order  being  or  purporting  to  be  under  this  Act  or 
under  the  Trustee  Act,  1850,  shall  be  made  by  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  right 
to  any  stock,  or  vesting  the  right  to  transfer  any  stock,  or  vesting  the 
right  to  call  for  the  transfer  of  any  stock,  in  any  person  or  persons,  in 
every  such  case  the  legal  right  to  transfer  such  stock  shall  vest  accord- 
ingly (k) ;  and  the  person  or  persons  so  appointed  shall  be  authorised 
and  empowered  to  execute  all  deeds  and  powers  of  attorney,  and  to 
perform  all  acts  relating  to  the  transfer  of  such  stock  into  his  or  their 
own  name  or  names,  or  otherwise,  to  the  extent  and  in  conformity 
with  the  terms  of  the  order  ;  and  the  Bank  of  England  and  all  com- 
panies and  associations  whatever,  and  all  persons,  shall  be  equally 
bound  and  compellable  to  comply  with  the  requisitions  of  such  person 
or  persons  so  appointed  as  aforesaid,  to  the  extent  and  in  conformity 
with  the  terms  of  such  order,  as  the  said  Bank  of  England,  or  such 
companies,  associations,  or  persons  would  have  been  bound  and  com- 
pellable to  comply  with  the  requisitions  of  the  person  in  whose  place 
such  appointment  shall  have  been  made. 

(k)  This  enactment  was  rendered  necessary  by  ^  Smyth,  4  De  G.  &  Sm.  499, 
which  dedded  that  the  former  Act  only  gave  the  right  to  call  for  a  transfer  of  the 
stock. 

Yn.  That  every  order  made  or  to  be  made,  being  or  purporting  to 
be  made  under  this  or  the  Trustee  Act,  1860,  by  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  and  duly  passed 
and  entered,  shall  be  a  complete  indemnity  to  the  Bank  of  England, 
and  all  companies  and  associations  whatsoever,  and  all  persons,  for 
any  act  done  pursuant  thereto  ;  and  it  shall  not  be  necessary  for  the 
Bank  of  England,  or  such  company  or  association,  or  person  to  inquire 
concerning  the  propriety  of  such  order,  or  whether  the  Lord  Chan- 
cellor, intrusted  as  {foresaid,  or  the  Court  of  Chancery  had  jurisdiction 
to  make  the  same  {kk). 

{kk)  Notwithstanding  this  section  the  Bank  is  justified,  where  it  oonsiderB  an 
erroneous  or  defeotiye  order  has  been  made,  in  requiring  the  point  to  be  brought 
before  the  Court  for  reconsideration  {He  Westumdj  6  N.  B.  316  ;  Frodtham  v.  Frod- 
«Aam,  15  Ch.  D.  317).  Where,  before  the  fund  could  be  transferred  into  the  names 
of  new  trustees  appointed  by  tlie  Court,  one  of  them  died,  the  order  was  amended 
by  inserting  the  woids  «  or  the  survivor  of  them  "  {Se  Glanville,  W.  N.  (1877),  248). 


Power  to  vili.  That  when  any  person  is  or  shall  be  jointly  or  solely  seised 

2^5^  ?®^  or  possessed  of  any  lands  or  entitled  to  any  stock  upon  any  trust,  and 
lieu  of  persons  such  person  has  been  or  shall  be  convicted  of  felony,  it  shall  be  lawful 
^vioted  of     j^y  ^g  Court  of  Ohanoery,  upon  proof  of  such  conviotion,  to  appoint 
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any  person  to  be  a  trustee  in  the  place  of  snch  oonTict,  and  to  make  l^  &  ^^  ^^^' 
an  order  for  vesting  such  lands,  or  the  right  to  transfer  snch  stock,  * 

and  to  receive  the  dividends  or  income  thereof,  in  such  person  to  be  so 
appointed  trustee;  and  such  order  shall  have  the  same  effect  as  to 
lands  as  if  the  convict  trustee  had  been  free  from  any  disability,  and 
had  duly  executed  a  conveyance  or  assignment  of  his  estate  and 
interest  in  the  same  (/). 

(Q  See  note  («),  anU,  p.  86,  a«  to  esdheftt  of  trust  property. 

IX.  That  in  all  cases  where  it  shall  be  expedient  to  appoint  a  new  Power  to  the 

trustee,  and  it  shall  be  found  inexpedient,  difficult  or  impracticable  so  ^^  ^ 

to  do  without  the  assistance  of  the  Court  of  Chancery,  it  shall  be  trostees 

lawful  for  the  said  Court  to  make  an  order  appointing  a  new  trustee  ^^^^  ^^ 

u  no  o'giiyriTiff 
or  new  trustees,  whether  there  be  any  existing  trustee  or  not  at  the  trustee. 

tinle  of  makiTig  such  order  (m). 


(m)  See  notes  to  s.  32  of  the  Act  of  1860,  anU,  p.  79. 

The  Court  sitting  in  lunacy  has  power  under  this  section  to  appoint  new  trustees 
of  the  will  of  a  deceased  lunatic,  where  the  trustees  appointed  by  him  hare  died  in 
his  lifetime,  for  the  purpose  of  getting  rid  of  tiie  funds  standing  to  the  credit  of 
the  lunacy  {£$  Orde,  24  Oh.  D.  271). 


X.  In  every  case  in  which  the  Lord  Chancellor,  intrusted  as  afore-  Ohanoellor 
said,  has  jurisdiction  under  this  Act,  or  the  Trustee  Act,  1850,  to  «^y™«ke 
order  a  conveyance  or  transfer  of  land  or  stock,  or  to  make  a  vesting  appointment 
order,  it  shall  be  lawful  for  him  also  to  make  an  order  appointing  a     .^""^* 
new  trustee  or  new  trustees  in  like  manner  as  the  Court  of  Chancery  being  neces- 
may  do  in  like  cases,  without  its  being  necessary  that  the  order  should  ^f^t^^^^ 
be  made  in  Chancery  as  well  as  in  lunacy,  or  be  passed  and  entered  niade  in 

by  the  Begistrar  of  the  Court  of  Chancery  (n).  Chancery,  &o. 

(n)  See  Be  Wdu^h,  2  De  G.  M.  &  Ot.  279 ;  and  note  {o)  to  the  3rd  section  of  the  Jurisdiction 
former  Act,  ante,  p.  66.  in  lunacy. 

XI.  That  all  the  jurisdiction  conferred  by  this  Act,  on  the  Lord  As  to  powers 
Chancellor,  intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  ^tr^tod' 
care  of  the  persons  and  estates  of  lunatics,  shaU  and  may  be  had,  with  the  care 
exercised,  and  performed  by  the  person  or  persons  for  the  time  being  ^    ^^^»<3s. 
intrusted  as  aforesaid  (o). 

(o)  See  the  Judicature  Act,  1876,  sect.  7,  poet. 

Xn.  That  this  Act  shall  be  read  and  construed  according  to  the  Act  to  be 
definitions  and  interpretations  contained  in  the  second  section  of  the  coiiBtmed  as 
Trustee  Act,  1850,  and  the  provisions  of  the  said  last-mentioned  Act  ^Sutee  Act 
(except  so  far  as  the  same  are  altered  by  or  inconsistent  with  this  Act)  18^<>* 
shall  extend  and  apply  to  the  cases  provided  for  by  this  Act,  in  the 
same  way  as  if  this  Act  had  been  incorporated  with  and  had  formed 
part  of  the  said  Trustee  Act,  1850. 
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V  Hhxn:  iV77  nraar  ti  br  jradat  xnEsr  i^  Trastee  Ael;  ISSO,  or 
'=Ljf  .bJTL  ^vTLiis.  snLL  JQL-^  1^  -sf  i'.'S  of  s  can^Tsaoe  or  asigiiiifteot  of 
sir-  loz-fs.  nr  l  'zciiSrr  a^  srr  $01:2.  5s:»ik  as  sel  o&^t  be  tzxnaCened 
i'^  samr:»-L  £L-*f»L  g^ti^^  ':•»  diiET?*4iji?  ¥jix  12*  iikr  amwiat  cff  stamp 
£:ir7  .hs^  X  -^ni^i  jiet?  :»;«gL  ^^g^-^""*  iri^  if  is  kad  been  a  deed 
fz^^rjT'^L  ~i^  'iia  j^^ishl  it  thesics^  ji929?£  n*  pnssiBSEid  of  such  lands  or 
i!rz:i-— £.  1    siiiL  ?s  •i     Eiii  -f-stt  f^iiii  ari^r  ht.lTI  be  diJir  fclampad for 


UU.T  SB2X2«aL  «»  35f*Tll»L  jr  '^^  — >—-         — ^w.        t  •  .»: 


i  i  :-  v.^  CHAHITAZIS  TZr?IS  ACT,  1S53. 


.X   C   «      i«^«..  V.A?.  ..i 


:-:»Ji  Aug.  1853.] 
7xrj=c^'p:it         -vv\  :::    'Wr^re  ^-^  4tcc£=l»3i:  <r  recztZTtl  of  any  trastee  (a)  or 


irbTrT^^me  *^^  -♦*^-^  rfliff .  rrifr.  cr  iEr«vo:ai  ii*tA::r'.g  to  aaj  charity  of  wbidi 
rf  iiorrrrf*  ^^  jr'-'«3*  * — ~«^  irorci'*  f .T  lir*  tTTTe  Kszx  exwieds  thirty  pounds 
-^i  ..•  -  ^^  &ri^  re  <»:<Lfii-fre«i  ^-es^*:.**  a=»i  so^i  xr^^xntraeaS*  i^moTaL  or  other 
•ccircM  3t  s«-  j^liff.  -rdfr,  .X  iirsc:£:tt  "r'jr^i  snr  rt?  ^ii-e  or  gtren  by  the  Comt  of 
«•  ILT*"*^  CiiJi:v-rT.  iz.  r£>T«i«,-^  tIiI-et  ci  :^  criizArr  or  hs  siKcial  or  statntoiy 
j:::rii*I::c£:=-  oc  ^j  li^  Lrri  Cr  ir«>£ll:c  inrsfced  vith  the  care  and 
crrr.— -'-r-.-rr:!  zi  iif  c^ssc.cy  ci  I^r-.iixs.  h  ^a3  be  lavfol  for  any  per- 
€c:i  a:^i2:::.niied  i^  t2i£s  V^'aI-i  Vt  tLe  oider  or  cenincafee  of  the  said 
B:<&rd  5  o;  ijc  ih^  Axzarz.'cjAj^siinl  u>  cske  i^plioation  (vithoat 
any  iiJ:*iz^nxi,  ViZ,  or  pediic^  to  tLe  ^laaiar  of  the  BoDs,  or  one 
of  the  Yici»>C}i£2oeIlv<s  ^e*  sitdsg  as  chambers^  for  such  arder,  direo- 
tion.  or  leliei  as  the  nanoe  of  the  case  cay  reqvire ;  and  the  Maater 
of  the  Bc-Hs  or  the  Yice-Chancelkir  ^r^  to  vhom  any  sach  application 
ahall  be  made,  shall  and  may  proceed  upon  and  dispoBe  of  sadi  appU- 
cstion  in  chambers,  save  vbere  he  may  think  fit  otherwise  to  dixect, 
and  diall  and  may  ham  and  oemse  theteupun  all  such  jmiadicftion, 
povw,  and  anthority,  and  make  socii  orders,  and  gire  sodi  dixectiGna 
in  vdalian  to  Hie  matter  of  sndi  applieatiQn  as  might  mnr  be  exer- 
cised, made,  or  gim  by  ihB  Oovtt  of  Gbamseiy,  or  by  tiie  Lend  Chan- 
el, tntmsted  as  aforssaid,  in  a  aaxt  legnlaily  instituted,  or  upon 
pBfition  as  the  case  may  ieq[iiiie ;  and  the  M^^ 
^^Miicellow  (c)  wspectiTely  Shan,  in  ndalion  to  such  applicationB  as 


CHARITABLE  TRUSTS  ACT,  1863.  95 

aforesaid,  and  the  proceedings  thereon  (subject  to  any  rules  which  16  k  17  Vict, 
may  be  made  by  the  Lord  Chancellor,  with  the  advice  and  consent  of  * 

them  or  any  two  of  them)  have  all  such  powers  of  directing  matters  to 
be  heard  in  open  Court,  and  of  ordering  what  matters  shall  be  heard 
and  investigated  by  themselves  and  their  chief  clerks  respectively,  and 
such  other  powers  and  authorities  as  by  the  Act  of  the  last  session  of 
Parliament,  chapter  eighty  {d),  are  vested  in  or  authorised  to  be  exer- 
cised by  them  at  chambers,  and  the  provisions  of  the  said  Act  appli- 
cable to  orders  made  by  the  Master  of  the  Bolls  or  any  of  the  Yice- 
Chanoellors  (c)  at  chambers,  shall  extend  to  all  orders  so  made  under 
this  Act :  Provided  always,  that  save  as  may  be  otherwise  provided  by 
any  new  rules  to  be  made  by  the  Lord  Chancellor,  with  such  advice 
and  consent  as  aforesaid,  the  determinations  of  the  Master  of  the 
Bolls  and  Vice-Chancellors  {e)  respectively,  upon  and  in  relation  to 
such  applications  as  aforesaid,  shall  not  be  subject  to  appeal  in  any 
case  where  the  gross  annual  income  of  the  charity  does  not  exceed  one 
hundred  pounds :  Provided  also,  that  it  shall  be  lawful  for  the  Master 
of  the  Bolls  or  any  Vice-Chancellor  (c),  where,  under  the  circum- 
stances of  any  application  as  aforesaid,  he  may  so  see  fit,  to  direct  that 
for  obtaining  the  relief,  order,  or  direction  sought  for  by  such  appli- 
cation, an  information,  bill  or  petition,  as  the  case  may  require,  shall 
be  filed  or  presented  and  prosecuted  as  now  by  law  required,  and  to 
abstain  from  further  proceeding  on  such  application  (e). 

(a)  The  jariadiction  to  appoint  new  trustees,  on  petition,  nnder  the  Trustee  Act,  Troatee  Act. 
IB  not  taken  awaj,  though  it  is  seldom  exercised ;  see  note  (A*),  p.  79,  ante. 

The  district  Courts  of  Bankruptcy  and  County  Courts  were  g^ven  simUar  juris-  Jurisdiction 

diction  over  charities  with  an  income  not  exceeaing  30/.  (s.  32) ;  and  now,  by  the  of  Bankruptcy 

Charitable  Trusts  Act,  1860  (23  &  24  Vict.  c.  136,  s.  11),  oyer  charities  with  an  and  County 

income  up  to  50/.  Courts ; 

By  the  Act  of  1860,  sect.  2,  a  concurrent  jurisdiction  oyer  charities  is  given  to  ^f  oixarity 

the  Charity  Commissioners,  as  to  charities  with  an  income  exceeding  60/.,  on  the  Commis- 

application  of  the  majority  of  the  trustees ;  and  as  to  charities  with  a  less  income,  gioners. 
on  the  application  of  the  Attomey-Oeneral,  the  trustees,  or  any  person  interested 
in  the  charity,  or  inhabiting^  the  place  where  it  is  situate,  unless  they  think  the 
ease  from  some  difficulty  of  law  or  fact,  fitter  for  the  adjudication  of  a  Court. 

(b)  I.  e.  the  Charity  Conunissioners  for  Englimd  and  Wales  sitting  as  a  Board  (16  '*  The  said. 
&  17  Viet.  c.  137,  s.  66).  Board." 

(e)  The  application  is  now  made  to  a  judge  of  the  Chancery  Diyision  of  the  High  Application 

Gomt  (Judicature  Act,  1873,  ss.  84,  74).  to  whom     ' 

{d)  The  Act  here  referred  to  is  the  Master  in  Chancery  Abolition  Act,  1862,  xuade. 

most  of  which  is  now  repealed.  . .  .  *.g  ^^  j. 

{t)  The  appUoation  under  the  section  is  by  summons  in  chambers  (Ord.  LV.       «^ 

r.  13,  K.  S.  O.  1883,  infra).    As  to  appealing  from  an  order,  see  Ord.  LV.  r.  14,  ^"' 

infra;  and  as  to  fees  and  costs,  see  Orel.  LXv.  rr.  24,  25,  infra,  Picoceedings. 
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18  &  19  Viot. 
c.  43. 


Settlements 
by  infants 
with  the 
approbation 
of  the  Court. 


Dnty  of  Court 
under  this 
Act. 


Draft  how 
settled. 


Beferenoeto 
ohambers. 


What  dauses 
inserted  in 
settlement. 


Settlement 
made  out  of 
Court. 

Post-nuptial 
Bettlsment. 


INFANTS'  SETTLEMENT  ACT. 

18  &  19  VICT.  Cap.  43. 

An  Act  to  enable  In/ants,  mth  th€  Approbation  of  the  Court  of 
Ohanceryy  to  make  binding  Settlements  of  their  Real  and  Per- 
sonal Estate  on  Marriage.  [2ii(l  July,  1855.] 

Whekeas  great  inconyeniences  and  disadvantages  arise  in  conse- 
quence of  persons  who  marry  during  minority  being  incapable  of 
making  binding  settlements  of  their  property :  For  remedy  whereof 
be  it  enacted,  &c.)  as  follows : 

I.  From  and  after  the  passing  of  this  Act  it  shall  be  lawful  for 
every  infant  upon  or  in  contemplation  of  his  or  her  marriage,  with  the 
sanction  of  the  Court  of  Chancery  (a),  to  make  a  valid  and  binding 
settlement  {h)  or  contract  for  a  settlement  of  all  or  any  part  of  his  or 
her  property,  or  property  over  which  he  or  she  has  any  power  of  ap- 
pointment, whether  real  or  personal,  and  whether  in  possession,  rever- 
sion, remainder,  or  expectancy ;  and  every  conveyance,  appointment, 
and  assignment  of  such  real  or  personal  estate,  or  contract  to  make 
a  conveyance,  appointment,  or  assignment  thereof,  executed  by  such 
infant,  with  the  approbation  of  the  said  Court,  for  the  purpose  of 
giving  effect  to  such  settlement,  shall  be  as  valid  and  effectual  as  if 
the  person  executing  the  same  were  of  the  full  age  of  twenty-one 
years :  Provided  always,  that  this  enactment  shall  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall  not  be  exercised  by  an 
infant. 

(a)  Now  the  Chancery  Division  of  the  High  Court  (Jud.  Act,  1873,  s.  34  (2), 
infra). 

(b)  The  Act  did  not  impose  on  the  Court  any  other  duty  than  that  of  looking  to 
the  propriety  of  the  settlement ;  and  consequently,  the  propriety  of  the  marriage 
itself  is  not  a  question  for  its  consideration,  though  of  course  *^  what  in  each  case 
may  be  a  proper  settlement  must  sometimes  lead  to  an  inquiry  as  to  aU  the  circum- 
stances connected  with  the  marriage*'  (Re  Dalton^  6  De  Gr.  H.  &  G-.  201 ;  2  Jur. 
N.  S.  1077,  overruling  S.  C.  3  Sm.  &  G.  331).  See,  however,  Re  Strofig,  2  Jur. 
N.  S.  1241;  26  L.J.  Ch.  64. 

See  as  to  the  employment  of  the  conveyancing  counsel,  Re  Williamty  8  W.  B.  678  ; 
6  Jur.  N.  S.  1064.  Where  the  infant  was  a  ward  of  Court  in  a  suit,  two  petitions 
were  presented,  the  first  to  obtain  an  order  for  a  strict  settlement,  and  the  second 
to  sanction  the  settlement  when  prepared  (Powell  v.  Oakley ^  34  Beav.  575) ;  and  see 
Be  Tates,  7  W.  R.  711. 

Where  a  female  infant's  fortune  was  very  considerable,  the  Court  referred  the 
whole  matter  to  chambers  (Re  Olive,  11  W.  R.  819) ;  but  under  special  circumstances 
the  reference  to  chambers  was  dispensed  with  (Ex  parte  Smithy  22  W.  B.  294).  See 
now  note  (d)  to  sect.  3. 

The  Master  of  the  Bolls  refused  to  allow  a  clause  providing  that,  in  the  event  of 
any  person  professing  the  Boman  Catholic  religfion  becoming  entitled,  he  should 
forfeit  his  interest  under  the  settlement  (Re  WilliatM).  But  the  insertion  of  the 
usual  name  and  arms  clause  was  permitted  (ibid.).  For  the  form  of  settlement 
adopted  when  a  man  married  an  infant  ward  of  Court  in  defiance  of  an  order  of 
the  Court,  see  Re  Sampson,  25  Ch.  D.  482  ;  53  L.  J.  Ch.  457. 

The  Court  has  no  jurisdiction  under  this  Act  to  approve  a  settlement  of  an  infant's 
property  originally  made  without  its  conourreaoe  (per  V.-C.  Stuart  in  Re  lUller^s 
Settlement,  Feb.  10,  1860). 

The  Act  extends  to  post-nuptial  settlements  (Re  Sampson ;  JPoweU  r.  Oakley,  34 
Beav.  575 ;  and  see  Re  Moare,  U  W.  B.  181).    But  tiie  Court  has  no  jurisdiction 
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over  the  propeity  of  an  infant,  not  a  ward  of  Court,  who  marries  after  she  is  of  an  18  &  19  Viot. 
ige  to  contract  marriage  {£e  Ibtter,  7  Eq.  484).  c.  43. 

Proceedings  commenced  with  respect  to  an  infant  under  the  Act  in  no  way  pre-  — ^— -^— 
Tent  the  payment  ont  to  the  infant  when  of  age,  if  no  settlement  has  been  made 
{Samtr,  Cronm,  22  W.  B.  204). 

IL  Provided  always,  that  in  case  any  appointment  under  a  power  I?  case  infant 
of  appointment,  or  any  disentailing  assurance,  shall  have  been  executed  j^^  appoint- 
by  any  infant  tenant  in  tail  under  the  provisions  of  this  Act,  and  such  ment,  &o.,  to 
infant  shall  afterwards  die  under  age,  such  appointment  or  disentail-       ^^ 
ing  assurance  shall  thereupon  become  absolutely  void. 

in.  The  sanction  of  the  Court  of  Chancery  (c)  to  any  such  eettle-  The  sanction 
ment  or  contract  for  a  settlement  may  be  given,  upon  petition  (</)  pre-  ^f  chancery 
sented  by  the  infant  or  his  or  her  g^uardian  (c),  in  a  summary  way,  *<>  he  given 
without  the  institution  of  a  suit;  and  if  there  be  no  guardian,  the  ^P^^^P®*  °°' 
Court  may  require  a  guardian  to  be  appointed  or  not,  as  it  shaU  think 
fit ;  and  the  Court  also  may,  if  it  shall  think  fit,  require  that  any 
person  interested  or  appearing  to  be  interested  in  the  property  should 
be  served  with  notice  of  such  petition  (/). 

M  Now  the  Chancery  DiTision  of  the  High  Goori;  (Jod.  Act,  1873,  s.  84  (2), 

ift/ra). 

(^  The  application  is  now  made  hy  snmmona  (Ord.  LV.  r.  2  flO),  infra).    A  Application 
petition  was  necessary  (nnder  the  former  practice),  although  a  suit  nad  heen  insti-  is  now  hy 
toted  (PewrfA  V.  Marriott,  W.  N.  (1866),  48).  summons. 

{«)  In  £e  Strang,  26  L.  J.  Ch.  64 ;  2  Jur.  N.  S.  1241,  L.  J.  Knight  Brace  thought  Ghiaidian 
^t  an  affidavit  of  the  respeotahility  of  the  person  who  acted  as  guardian  ought  to  petitioning. 
^  produced.     The  application  must  not  he  hy  a  next  friend,  and  a  petition  pre- 
K&ted  by  a  next  friend  without  the  infant's  concurrence  was  dismissed  with  costs. 
{Be  Potter,  7  Eq.  484  ;  but  see  Wortham  v.  Pemberton,  1  De  G.  &  8m.  644). 

(/)  As  to  the  evidence  required  on  an  application  under  the  Act,  see  Ord.  LV.  Evidence. 
'.  26,  infra. 

IV.  Provided  always,  that  nothing  in  this  Act  contained  shall  apply  Kot  to  apply 

to  any  male  infant  under  the  age  of  twenty  years,  or  to  any  female  ^°^^^*^^ 

u^t  under  the  age  of  seventeen  years  (y).  females  under 

17  years  of 
\9)  Evidence  must  be  produced  to  show  the  age  of  the  infant  (Ord.  LV.  r.  26,  age. 
B..S.  C,  infra). 


CUSTODY  OF  INFANTS  ACT.  86&37Vict. 

c.  12. 


36  &  87  VICrr.  CjlP.  12.  

An  Act  to  amend  the  Law  as  to  the  Custody  of  Infants. 

[24th  April,  1873.] 

'Whebeas  it  is  expedient  further  to  amend  the  law  relating  to  the 
custody  of  infants  (a). 

(a)  See  3  &  4  Vict.  c.  90,  which  gives  the  Court  of  Chancezy  jurisdiction  to  assign  Infant  felon. 
^  care  of  any  infant  convicted  of  felony  to  a  voluntary  guardian. 
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36  &  37  Vict. 

C.  12,  8.  1. 

Older  that 
mother  may 
have  access  to 
andciuAodjof 
infant  imd(er 
lOyeaxB. 


The  Court. 

Harried 
woman  may 
petition  alone. 

Principles  on 
which  juris- 
diction exer- 
ciacd. 


Father's  right 
to  custody. 


Education  of 
infants. 


Ulegitimata 
child. 

Variation  of 
order  gMng 
custody  to 
mother* 


Be  it  therefore  enacted,  &e.,  as  follows : — 

I.  From  and  after  the  passing  of  this  Act  it  shall  be  lawful  for  the 
High  Court  of  Chancery  (&)  in  England  or  in  Ireland  respectivelj, 
upon  hearing  the  petition  by  her  next  friend  (c)  of  the  mother  of  any 
infant  or  infants  under  sixteen  years  of  age,  to  order  that  the  peti- 
tioner shall  have  access  to  such  infant  or  infants  at  such  times  and 
subject  to  such  regulations  as  the  Court  shall  deem  proper,  or  to  order 
that  such  infant  or  infants  shaU  be  deUyered  to  the  mother,  and 
remain  in  or  under  her  custody  or  control,  or  shall,  if  already  in  her 
custody  or  under  her  control,  remain  therein  until  such  infant  or 
infants  shall  attain  such  age,  not  exceeding  sixteen,  as  the  Court  shall 
direct;  and  further,  to  order  that  such  custody  or  control  shall  be 
subject  to  such  regulations  as  regards  access  by  the  father  or  guardian 
of  such  infant  or  infants,  and  otherwise,  as  the  said  Court  shall  deem 
proper  (rf). 

{b)  Now  the  Chancery  Division  of  the  High  Court  of  Justice  (Jud.  Act,  1873, 
8S.  33,  34). 

(c)  Haying  regard  to  the  provisions  of  the  Married  Women's  Property  Act,  1882, 
it  would  appear  that  a  next  friend  is  no  longer  required;  see  the  Act,  infra. 
The  mother  may  bv  leave  petition  in  formd  pauperis  {Re  Lexcin^  W.  N.  (1884),  224). 

{d)  The  effect  of  this  section  is  to  give  the  Court  an  absolute  discrutionaiy  power 
as  to  the  custody  of  the  infant  on  the  application  of  the  mother ;  but  in  exerdnnflr 
this  jurisdiction  the  Court  takes  into  oonsideration  three  matters — ^the  paternal 
right,  the  marital  duty,  and  the  interests  CKf  the  infant  (Be  Taylor ^  4  Ch.  I).  157 ; 
25  W.  B.  69  ;  ^  Elderton,  25  Ch.  D.  220 ;  32  W.  B.  227).  Where  by  a  covenant 
in  a  separation  deed  executed  after  the  passing  of  the  Act  (see  sect.  2,  tii/rw),  the 
father  had  agreed  that  his  infant  daughter  uiould  remain  in  his  wife's  custody 
during  eleven  months  in  each  year,  but  she  held  atheistical  opinions,  and  had  pub* 
lished  and  circulated  an  obscene  book,  and  refused  to  allow  the  child  to  receive  any 
religious  instruction,  the  child  was  removed  from  the  custody  of  the  mother  {Re 
Besant,  11  Ch.  D.  508  ;  and  see  Besant  v.  Wood,  12  Ch.  D.  605).  Aa  to  a  brteoh  of 
the  marital  duty  by  the  father,  see  Be  Elderton,  The  Court  will  look  at  all  the 
surrounding  circumstances  before  it  will  remove  a  female  infant  of  tender  years 
from  the  custody  of  the  mother,  and  other  relations,  whose  oonduot  with  regaod  to 
the  child  is  unimpeached,  and  place  her  under  the  control  of  the  father  {Be  Ethel 
Brown,  13  Q.  B.  D.  614). 

As  to  the  general  right  of  a  father  to  the  custody  of  his  children,  and  his  corre- 
sponding obligations,  and  the  jurisdiction  of  the  Coitrt  to  remove  the  children  from  his 
care  if  he  neglects  his  duties,  or  in  consequence  of  his  profligacy  and  immorality,  see 
note  to  Byre  v.  Countess  of  Shaftesbury,  2  W.  &  T.  Leading  Cases ;  Swift  v.  Swift, 
34  Beav.  266 ;  Be  Kaye,  1  Ch.  387  ;  Andrews  v.  Salt,  8  Ch.  622 ;  Wellesley  v.  DuU 
of  Beaufort,  2  Buss.  1 ;  Be  Flomley,  47  L.  T.  283  ;  Be  Ayar-BUis,  24  Ch.  D.  317. 

See  generally  for  the  principles  of  the  Court  as  to  guardianship  and  religious 
education  of  imants,  Austin  v.  Austin,  34  Beav.  257;  on  app.  13  W.  B.  761 ;  Be 
Ketibery,  1  £q.  431 ;  1  Ch.  263  ;  Nugent  v.  Vetzera,  2  £q.  704 ;  Be  Kaye,  1  Ch.  387  ; 
Be  Agar-Ellis,  10  Ch.  D.  49 ;  Be  Clarke,  21  Ch.  D.  817. 

As  to  the  right  of  the  mother  to  the  custody  of  an  illegitimate  child,  see  J?,  t. 
Kash,  10  Q.  B.  D.  454. 

Where  an  order  is  made  giving  the  custody  to  the  mother  '<  until  further  order," 
an  application  to  vary  the  order  by  reason  of  something  subsequent  to  its  date 
should  be  made,  not  by  way  of  appeid,  but  by  motion  before  the  jud^e  of  fimt 
instance ;  and  such  a  motion  can  be  made  by  the  respondent  to  the  original  petition. 
The  provision  in  the  section,  that  the  implication  shallibe  made  by  the  mother, 
applies  only  to  the  original  petition  {Be  SoUf  16  Ch.  D.  115). 


In  case  of  11.  No  agreement  contained  in  any  separation  deed  made  between 

JgP^*^°^  the  father  and  mother  of  an  infant  or  infants  shall  be  held  to  bo 

father  and  invalid  by  reason  only  of  its  providing  that  the  father  of  such  infant 

mother.  qj.  infants  shall  give  up  the  custody  or  control  thereof  to  the  mother : 
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ProTided  always^  that  no  Ck>iirt  Bhall  enforce  any  such  agreement  if  36  &  37  Vict, 
the  Court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the     ^'  ^^*  '*  ^' 
infant  or  infanta  to  give  effect  thereto  (e). 

(tf)  Hub  enaetment  was  rendered  neoeaaary  by  sabh  oases  as  Vaimttart  r,  Fofi- 
Mittart,  2  I>e  G.  &  J.  249,  and  the  other  cases  referred  to  in  Hamilton  y.  ffeetoTf 
6  Gh.  701.  See  B$  Bttanty  11  Ch.  D.  608  ;  Betant  y.  Wood^  12  Oh.  D.  603,  dted  in 
note  (<Q  to  s.  1. 

TTT.  The  Act  of  the  second  and  third  Victoria,  chapter  fifty-four,  Repeal  of 
intituled  "  An  Act  to  amend  the  law  relating  to  the  custody  of  in-  ^  54 
fantS|"  shall  be  and  is  hereby  repealed  (/). 

(/)  For  the  prsctioe  under  this  Act,  see  2  Dan.  Ch.  Fr.,  6th  ed.,  pp.  1926,  1927. 


LAW  OF  PROPERTY  AND  TRUSTEES  RELIEF      22&23Vict. 

AMENDMENT  ACT.  — ^— — 

22  &  23  VICT.  CjlP.  36. 

An  Act  to  further  amend  the  Law  of  Property^  and  to  relieve 
Trustees.  [13th  August,  1859.] 

rSections  1  and  2  relate  to  provitoet  for  re-entry  on  breach  of  covenants  in  a  Uau^  Leases, 
and  enact  that  a  lessor  giring  license  for,  or  waiying  one  breach  of  Govenant 
(23  &  24  Vict.  o.  38,  s.  6,  poH\  or  in  the  case  of  one  of  eeveral  leueee^  is  not  to  lose 
the  benefit  of  the  covenants.] 

\lBj  section  3  the  apportionment  of  rent  among  lessors  is  not  to  destroy  the 
right  of  re-entiy.    See  Cony.  Act,  1881,  s.  12,  infra,'\ 

[Sections  4  to  9  are  repealed  by  the  Cony.  Act,  1881.} 

[The  10th  section  relates  to  apportionment  of  rentcharge,  which  is  not  to  extin-  Apportion- 
gnish  the  rentcharge ;  see  Booth  v.  Smith,  W.  N.  (1881),  230.]  ment  of  rent- 

charge. 

[Section  11  provides  that  the  release  of  part  of  land  charged  is  not  to  afiect  a 
judgment;  bnt  see  now  27  &  28  Vict.  0.  112,  poet."] 

[Section  12  relates  to  appointments  under  ijowers ;  and  as,  by  common  law,  if  Defectiye 
iheformaiities  required  by  the  instrument  creating  the  power  were  not  strictly  com-  appointments. 
plied  with,  the  appointment  was  void,  while  Courts  of  Equity  went  to  the  other 
extreme,  and  aided  defectiye  execution  of  powers,  in  fayour  of  purchasers,  &c., 
even  where  the  defect  was  in  matter  of  substance,  e.g,,  the  want  of  a  consent 
Toqnized  by  an  instrument,  this  section  proyides  that  "  a  deed  hereafter  executed  in 
"  the  vireBence  of  and  attested  by  two  or  more  witnesses  in  the  manner  in  which 
**  deedis  are  ordinarily  executed  and  attested  shall,  so  far  as  respects  the  execution 
*'  and  attesteUion  thereof,  be  a  valid  execution  of  a  power  of  appointment  by  deed,  or  by 
**  Mijr  instrument  in  writing  not  testamentary  :  Provided  always,  that  this  provision 
'*  shall  not  operate  to  defeat  any  direction  in  the  instrument  creatioff  the  power  that 
**  the  consent  of  any  particular  person  shsll  be  necessary  to  a  vaLid  execution,  or 
'*  that  any  act  shall  be  performed  m  order  to  give  validity  to  any  appointment.*'] 

[By  section  13  a  hond  fide  sale  under  a  PO"^^  ^  ^^t  to  be  avoided  by  reason  of  Sale  under 
mistaken  payment  to  toiant  for  life.     This  section  was  to  meet  &e  case  of  power. 
CoeUreU  v.  ChoUneley,  1  B.  &  M.  418.] 

[Sections  14  to  18  provide  that  (subject  to  the  savings  contained  in  section  18,  Sale  by 
Lewin,  420,  seq.)  where  by  any  will  which  shall  come  into  operation  after  the  trustees  and 
of  this  Aiot  the  testator  shall  have  charged  his  real  estate  with  the  payment  executors. 

h2 


• 


k  2^  Ties,    j^'  f  X   u*:-:^  ir  -rjzh.  'in*  txstb^sz.  ie  mv'  't*^  ii'y   ir  icisr  sosexna  imii.  <si 
t  1,7.  mil.  liLiJ.  Jirp  fe-^r^  -.,«    i-r.+r,   m   -tot-  -'»  t»   xn/i  "r"«r^  jj^  Tr-ii^w^  tlLs  ^Tsioe  in 

— — —  "s-ii??:  la-'  m.-*  ^une^  r^  -*u».  ■■«  i  ■  ■  -.jTKwimTiy  -wvar  ir  •sx^r^ai  piiws'  in.  tke 


^rfrs^Lns  U  mil  IM   snpiL'r  %  it^nt^nry  in.  :fxi»  jpt  if  3xnacxGaneE»  3  Jc  4  W3L  4^ 
I i*L  tad.  'wJL  le  xmxu.  2.  rrigrnsa.  s  ^  P.  •^*^rTTTa»  2^:}.^ 


a.nrrxr:i.n.  iw^  "la*?   •rfr-  TiHiniT  lit  2a*  -nt^mr.  mtma^rrt  aa  ^mnm  B>  —--*«—  "» 


Cuttx.   t-*^  l??!,  4.  j»J.   .ir 


=<3L  ?9*f;:;cn.  I!I  ^utirs  'zi.ic  irvr  ^•ffwnrftg-  II,  liJ^Si^  :ais  jfttssubs  ai  fio 


isf  3iin]in.->  desd^  'wIL  ar  icTrfr  jnucxmexc  irtcynL  ^^  ^nif  ^rn»-  jp  scr  nummbcaufle.  fmn  the 


jcnv-jit*!  JIT  15  1:5  *  it  Vxt   s.   j>.  i  i.  wjw,  p.  I  }4-     .Stf<M^«  &.  24  does  do4 
mzx.'irr  Ta  'iiA  annieajsLdm;  if  sl  ammxJnamx  707  %}  siie  ^tse  bcfoie  vhich  the 

Ci-  D.  It?  - 


tsco.  u<  aoaUL    ^  '^iii:£3U3is.~  i*  wd  3L  ^he  -ars^^inis  zr^^.Mijai^  dt  site  Aec'^ 


TnaCiMS  and        T^r  gKCiTii  IS  traiiCi>«aL  €xanx2zrs.  ir  niamxssaa&ris  —*^-^y 

powo:.    2«e  a:^  Cult.  A^c*  I?.?!,  s.  47.  std  Ccnr.  Acfi^  laiiS,  «^  S,  S,  ci0^«.] 


As  to  TariTrrr      XXTTL  Wl-EK  ftn  execcrcr  or  &i=iizi£stzatar,  liable  as  socli  to  the 
****°^*^  ^  reni?.  ct^TecjJiri.  or  a.^r^rtrd-sis  eccitai=.rd  in  mnj  lease  or  agreement 


m  ra^iws  o<  for  a  leoae  gT3L:i:cd  or  asi^iz:l•ed  ro  the  testator  ca*  iniestete  whoee  estate 
^^^  is  beiro:  &i=iizift€z>rd.  ^s^  xutTe  s&a^€d  aH  sock  HabOhies  under  the 
said  leiLse  or  agr^^rci^is  ickr  a  Lease  as  maj  hare  accmed  dae  and  been 
d^iiE.^  np  to  the  time  d  the  a-qwgnTnff;t  hoeafto'  mentioned,  and 
duJl  hare  set  apart  a  sc^cir^nt  fond  to  answer  anj  fatme  daim  that 
ma  T  be  made  in  R^<ct  of  anr  fixed  or  ascertained  smn  eorenanted  or 
agreed  by  the  leasee  to  be  laid  oat  en  the  propertr  demised  or  agreed 
to  be  demised,  although  the  period  for  lading  out  the  same  may  not 
hare  azxired,  and  dialL  hare  assigned  the  lease  or  agreement  for  a 
lease  to  a  purchaser  thereof  a  ,  he  shall  be  at  libertj  to  distribute  the 
residuazy  peisonal  estate  of  the  deceased  to  and  amongst  the  paitieB 
Atitled  thezelo  lespectiTeh*,  without  appropriating  any  paii,  or  any 
farther  part  (as  the  case  may  be^,  of  the  personal  estate  of  the  deceased 
to  meet  any  future  liability  imder  the  said  lease  or  agreement  for  a 
lease;  and  the  ezecntor  or  admimstzator  so  distribntiog  the  residuary 
estate  shall  not,  after  having  assigned  the  said  lease  or  agreement  for 
a  lease^  and  haring^  where  necesBary,  set  apart  such  sufficient  fund  as 
aforesaid,  be  penooaDy  liable  in  respect  of  any  subsequent  daim 
imder  the  said  lease  or  agreement  for  a  lease;  but  nothing  herein  ooa- 
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tained  shall  prejudice  the  right  of  the  lessor  or  those  daimiiig  imder  22  ft  23  Viot. 
him  to  follow  the  assets  of  the  deceased  into  the  hands  of  the  person    °'     '  '* 
or  persons  to  or  amongst  whom  the  said  assets  may  have  been  dis« 
tributed. 

(a)  This  section  Ib  TetroBpective  {Smith  t.  Smithy  1  Dr.  &  Sm.  384 ;  Its  Cfnen,  2  Seotioa  letro- 
Be  O.  F.  &  J.  121 ;  and  see  J2»»%  y.  i2M%  34  Beav.  406 ;  £enneU  v.  ZyttoHf  2  J.  spectiTe. 
&  H.  155,  158). 

The  case  of  a  leasehold  assigned  to  a  residuarj  legatee  is  not  within  this  section,  Legatee  not  a 
sach  legatee  not  being  a  pnxchaser  {Dodson  y.  Sammell,  I  Dr.  &  Sm.  675 ;  9  W.  R.  pnrohaser* 
887). 

See  aa  to  the  effect  of  the  section,  BotUon  y.  Sammell ;  lU  Howkim^  10  Hare,  App. 
xxziii. ;  JU  Foreat^  W.  N.  (1868),  194 ;  and  see  England  y.  Lord  Tredtgar^  1  £q. 
344 ;  Seton,  891. 

XXYUlL.  In  like  manner,  where  an  executor  or  administrator  liable  Ab  to  liability 
as  such  to  the  rents,  covenants,  or  agreements,  contained  in  any  con-  &o^2'iwDeot 
vejance  on  chief  rent  or  rentcharge  (whether  any  such  rent  be  by  limi-  of  rents,  &o., 
tation  of  use,  grant  or  reservation),  or  agreement  for  such  conveyance,  ^^In^f 
granted  or  assigned  to  or  made  and  entered  into  with  the  testator  or  charge, 
intestate  whose  estate  is  being  administered,  shall  have  satisfied  all 
such  liabilities  under  the  said  conveyance,  or  agreement  for  a  convey- 
ance, as  may  have  accrued  due  and  been  claimed  up  to  the  time  of  the 
conveyance  hereafter  mentioned,  and  shall  have  set  apart  a  sufficient 
fund  to  answer  any  future  claim  that  may  be  made  in  respect  of  any 
fixed  and  ascertained  sum  covenanted  or  agreed  by  the  grantee  to  be 
laid  out  on  the  property  conveyed,  or  agreed  to  be  conveyed,  although 
the  i>eriod  for  laying  out  the  same  may  not  have  arrived,  and  shall 
have  conveyed  such  property,  or  assigned  the  said  agreement  for  such 
conveyance  as  aforesaid,  to  a  purchaser  thereof,  he  shall  be  at  liberty 
to  distribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appropriating 
any  part  or  any  further  part  (as  the  case  may  be)  of  the  personal 
estate  of  the  deceased  to  meet  any  future  liability  under  the  said  con- 
veyance or  agreement  for  a  conveyance;  and  the  executor  or  adminis- 
trator so  distributing  the  residuary  estate  shall  not,  after  having  made 
or  executed  such  conveyance  or  assignment,  and  having,  where  neces- 
sary, set  apart  such  sufficient  fund  as  aforesaid,  be  personally  liable  in 
respect  of  any  subsequent  daim  under  the  said  conveyance,  or  agree- 
ment for  conveyance;  but  nothing  herein  contained  shaU  prejudice 
the  light  of  the  grantor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  person  or  persons  to  or 
among  whom  the  said  assets  may  have  been  distributed. 

XXEK.  Where  an  executor  or  administrator  shall  have  given  such  Ab  to  dis- 

or  the  like  notices  as  in  the  opinion  of  the  Court  in  which  such  executor  ^'^^^^'^^^i 

or  administrator  is  sought  to  be  charged  would  have  been  given  by  the  testator  or 

Court  of  Chancery  in  an  administration  suit,  for  creditors  and  others  to  "^testate  after 

,  notioe  giYen 

send  in  to  the  executor  or  administrator  their  claims  against  the  estate  by  executor  or 

of  the  testator  or  intestate,  such  executor  or  administrator  shall,  at  the  sanuni^trator. 
expiration  of  the  time  named  in  the  said  notices  or  the  last  of  the  said 
notioeB  for  sending  in  such  claims  (5),  be  at  liberty  to  distribute  the 


•■0 


LiT  :T?i.:r^:ZTTA^r  '^   wTisTrr-Tyr  4«y_\miKyi'ArT- 


'Jl  kT,  tjr:-    ti=.--3  :f  \:_*  ---^.i — r  ^r  EzTr^tiTr    rr  izlx  -mrt  iLa«o£,  amongst  the 

'      liin-r*  -r!i.TLilT-i.  -LL-r-*::^  IjmLT  rE-r*ri  ^:  iLe  ftirra  of  wbich  BDch 

•rxenzir  ir  i." g-^^-i-  "-  \a  i1=*  r.:ci-;»»,  azii  «>»^  zmjI  be  liable  for 

tJ-T  i^^T-ii  IT  iZ-7  T-iz^  tL^r^eci:  «•:  Ilscrf:-::^!  lo  arj  person  of  wboee 
'JjL-zi  Fill  ^ji^'.-ir  r  re  i*iiiiz:L?rirzr  *>  ^ "  r*::  Litb  had  notice  at  the 
riziir  :i  i_-^rJ:^iL:!i.  id  tzt*  sLii  asrcs  or  a  j«it  thereof,  as  the  case 
hj-j  r»r :  \~sl  -l.-'-  ^r  iz.  iLf  rire=»5:i::  A.-n  Mz^afzad  ehall  prejudice  the 
ri,;^-!  if  LZLT  jr^Li-.r  :!•  '-'t^— s^-r  -so  i:Z:v  the  asBets  or  any  part 
tl-rE-if  ii^ .  iLt  '  '• "  is  :f  ilf  r»3r5»:-i  sr  j^r&riLS  viio  may  hare  leoeiyed 
'j^  Sills:  r'=:r:eri.~ilT. 


I!  ^:,  4l4^    Ili=»nr.«  fc- — '  r  xiJcr  li**  pni^ir;:*  ;f  this  ■grtirm,  ^whether  tbay 
_r^:td.:es  ^^  *:^::^7  to-J.  'j^'^n^nt^  ;t^,  jc  oijx  xr^grrH^Viti  tbes,  lia¥«  complete  pfoteo- 


t-  er^JiJMrs-       **'^^  »ZT-:i.iC  f^-^r»  '»>-^r^ff    -  *//  t.  jL  i-<cw&.  i  Eq.  if^  ;  aad  eee  Humttr  t. 
4  Ft   u.  i:»£  . 

TLis  ii;irr>:c  S:»b«  **Te  ir-w.*  €ZfrT?cF«  &nz::jC  iliTir  of  viikli  tiiey  have  in  fui 
rcii:*    i^  I.£f  t  ."'»/-:  V^.itj'fiiii  /-' ^s^ii^  W.  X.  ,1572  ,  210  ;  and  see  Wmi  ▼. 

;r."/,  ii  w.  iL  :  :.5. 

Cj£=j  W  Ti^^  sectLic  rcic^trts  «s  »i=i=2serKrr  ^^d  bis  girea  the  required  notieee  from 

Xiizx  cf  kis.       flk.- ■*  It  iL*  £cji    r  kir    Vr  i.-s-*  t.  ^ua-j^  I  C,  P.  D.  246 ;  24  W.  B.  371). 


Tmstee,  A  X  X .  Ar.T  trnsr-^e,  exrc:itcr.  or  adninistrator  shall  be  at  liberty, 

^^r-Ir  It  '■^^^-^  *—  iiLstintir-ii  oi  a  5:1ft,  to  apply  by  petition  to  any  judge  of 
pedu.c  10       the  H:gn  CoTirt  of  Chanc^rr.  or  br  smnznons  npon  a  wntten  statement 
judi^'^  ^    ^^  ^^y  ^^"^  i-^r^  **  eh-imrritrs,  for  the  opinion,  advice,  or  direction  of 
opiiMkn^  ed-     Euch  jui^  on  any  qTiestion  respecting  the  management  or  administra* 
manaff^^   tion  of  the  trust  prc»perty  or  the  a^ets  of  any  testator  or  intestate,  such 
Ac,  of  trust     application  to  be  served  upon  or  the  hearing  thereof  to  be  attended  by 
pi-o^icrtj.         gji  p^i-sQug  interested  in  such  application,  or  such  of  ih%m  as  the  said 
judge  shall  think  expedient;  and  the  trustee,  executor,  or  adminis- 
trator acting  upon  the  opinion,  advice,  or  direction  given  by  the  said 
judge  shall  be  deemed,  so  far  as  regards  lus  own  lesponsibflity,  to 
have  discharged  his  duty  as  such  trustee,  executor,  or  administrator 
in  the  subject  matter  of  the  said  application :  Provided  nevertheleas, 
that  this  Act  shall  not  e3rtend  to  indemnify  any  trustee,  executor,  or 
administrator  in  respect  of  any  act  done  in  acoordanoe  with  such 
opinion,  advice,  or  direction  as  aforesaid,  if  such  trustee,  executor,  or 
administrator  shall  have  been  guilty  of  any  fraud  or  wilful  conceal- 
ment or  misrepresentation  in  obtaining  such  opinion,  advice,  or  direc- 
tion ;  and  the  costs  of  such  application  as  aforesaid  shall  be  in  the 
discretion  of  the  judge  to  whom  the  said  application  shall  be  made  (c). 

Old.  LII.  (e)  The  practice  under  tliia  seotioii  is  now  zeffulated  by  Ord.  LII.  xr.  19^22, 

IT.  19—22.        infra.  ^  ^ 

AppUeation,  '^^  application  ia  generally  made  by  petition  (£0  JktmU,  6  Jar.  K.  S.  1388) ; 
how  made.  though  it  may  be  made  by  snmmona  (Seton,  492).  The  petition  or  statement  ahonld 
•D^u  A  1^  ^  signed  by  oomisel  (23  &  24  Vict.  o.  38,  s.  9;  J2«  BouUoth  30  W.  B.  696;  W.  N. 
StSSu^  (1882),  62);  and  the  "jndape  by  whom  it  ia  to  be  answered,  may  zeqnize  the  peti- 
ngnca  oy  tioner  or  applicant  to  attend  him  by  oounael,  either  in  chambers  or  in  Coort,  where 

oonnsel.  he  deems  it  necessary  to  have  the  assistance  of  connsel  "  (sect  9).    The  Omzt  made 

an  order  under  the  section  on  the  petition  of  a  ettiui  qu$  tnut  [£§  Ward,  14  W.  B. 

96) ;  and  of  one  trustee  without  hu  co-trustee's  concurrence  (E*  Muggtriige,  Johns. 

626K  ^         ^^    ^^ 

B^rvioe.  Tho  applicant  should  serve  the  petition  or  summons  on  the  penons  beneficiallT 

Interested:  (JU  Oreen,  6  Jur.  N.  S.  630 ;  8  W.  B.  403) ;  but  see  i2#  IWi*,  W.  N. 
(1869),  16  ;  JU  Lork^n,  W.  N.  (1872),  86  ;  S0  Frtneh,  16  Bq.  68. 
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*'Ab  the  Act  does  not  give  any  right  of  appeal,  it  was  not  intended  to  decide  22  ft  23  Vict, 
nice  questions  of  law,  its  object  oeing  to  procure  for  trustees  at  a  small  expense    o.  36,  s.  30. 

the  assistance  of  the  Court  upon  points  of  nunor  importance  arising  in  the  manage-   

ment  of  the  trust"  (Lewin,  535;  Re  Muggeridge^JohnB,  625;  Me  Jfoekeit,  Johns.  Whatques- 
628 ;  Hi  Sjnller,  2  L.  T.  71 ;  8  W.  B.  333 ;  £e  Leslie,  W.  N.  (1876),  93  ;  He  Jacob,  tions  enter- 
9  W.  R  474).    So  the  Court  will  give  advice  as  to  investments  {He  Lorens,  1  Dr.  &  tained  on 
Sm.  401 ;  Be  Knowlee,  18  L.  T.  809) ;  or  payment  of  debts  {He  Box,  1  H.  &  M.  552^ ;  petition, 
or  the  propriety  of  trustees  consentmg  to  a  sale  {Earl  JPotclett  v.  Hood,  5  Eq.  115) ;  Questions  of 
or  advancmg  money  for  maintenance,  or  repairs  {Be  Lord  Hot  ham,  12  Eq.  76 ;  CM'  management. 
ierteoH  v.  JTood,  19  W.  R.  260} ;  but  as  to  leasing,  see  Be  Shaw,  12  Eq.  124. 

So  the  Court  has  determined  whether  a  power  to  invest  in  the  purchase  of  lands 
and  hereditaments  authorized  a  purchase  of  ground  rents  {Be  Peyton,  7  Eq.  463 ; 
and  see  further  as  to  investments,  Be  Lanffdale,  10  Eq.  39  ;  Be  JFedderbum,  9  Ch.  D. 
112;  Be  Cardrote,  7  Ch.  D.  728 ;  Be  T.lb  Ch.  D.  78,  where  the  consent  of  a  person 
of  unsound  mind  not  so  found,  was  required) ;  whether  an  appropriation  of  a  legacy 
ought  to  have  been  made  {Be  Murray,  W.  N.  f  1868),  195) ;  and  whether  part  of  the 
capital  of  infants'  shares  might  be  applied  to  weir  maintenance  {Be  Tibbt,  17  W.  R. 
304).  See  also  BeDela  Warr,  16  Ch.  D.  687  ;  Be  Mackintosh,  42  L.  J.  Ch.  208 ; 
Be  T.  16  Ch.  D.  IS;  Be  Smith,  W,  N.  (1872),  134 ;  20  W.  R.  695 ;  Be  Leslie,  2 
Ch.  D.  185 ;  Be  Thatcher,  26  Ch.  D.  426  ;  Daniell,  2229. 

But  where  trustees  were  authorized  by  tiie  settlement  to  lay  out  trust  funds  in  Not  (1)  ques- 
pnrchasing  real  estate,  which  was  accormngly  purchased,  and  a  petition  was  pre-  tions  of  detail 
■ented  to  obtain  a  direction  of  the  Court  as  to  the  employment  of  a  further  portion  where  affida- 
of  the  trust  funds  in  the  permanent  improvement  of  the  purchased  estates,  the  vits  are 
Court  bavins'  no  means  of  ascertaining  the  amount  required  or  directing  its  applica-  required ; 
tion,  refused  to  make  an  order  on  petition  {Be  Barrington,  1  J.  &  H.  142 ;  comp. 
Be  Mockett,  Johns.  628).    In  another  case  {Be  Simeon,  1  J.  &  H.  89),  where  the  nor  (2) 
question  was  whether  a  trustee  would  be  justified  in  investing  in  East  India  stock 
or  in  railway  debentures,  or  on  mortgap^e  of  freeholds,  oopvholds,  or  leaseholds, 
V.-C.  Wood  answered  the  inquiry  by  smiply  statinfir  that  the  trustees  would  be 
justified  in  investing  in  freehold  securities  in  En^^and  or  Wales,  and  gave  no 
answer  to  the  rest  of  me  question ;  and  see  Marsh  v.  AtL-Oen.,  2  J.  &  H.  61,  where  qi^estionB  of 
the  Court  thought  the  question  too  difficult  to  decide  on  petition,  and  directed  a  bill  J:4Ba„Uv  • 
tobefiled.       **  ^  *~         »  aifflouity, 

So,  where  questions  of  construction  arise,  an  action  must  be  instituted,  or  the  nor  (3) 
advice  of  the  Court  taken  xmder  the  Trustee  Relief  Act  or  Ord.  LV.  r.  3  ;  see  J2d  questions  of 
JSraiu,  30  Beav.  232 ;  Be  Muggcridge,  Johns.  626 ;  Be  Lorenz,  1  Dr.  &  Sm.  401,  construction ; 
where  Y.-C.  Eindersley  refused,  on  a  petition  under  this  Act,  to  advise  a  sole 
trustee  of  a  marriage  settlement  as  to  his  discretionaiy  power  to  make  advances  to 
the  husband  at  the  written  request  of  tibe  wife ;  and  Be  Hooper,  29  Beav.  667, 
where  the  Master  of  the  Rolls  stated  that  the  object  of  the  Act  was  to  enable 
trustees  to  obtain  the  opinion  of  the  Court  on  matters  of  discretion  vested  in 
them,  and  not  to  determine  questions  of  construction.  These  cases  seem  to  over- 
rule cases  where  questions  as  to  the  validity  {Be  Michel,  28  Beav.  39)  or  con- 
struction {Be  Green,  8  W.  R.  403 ;  Be  Bavies,  9  W.  R.  134  ;  Be  Elmore,  6  Jur.  N.  S. 
1325 ;  Be  Jacob,  29  Beav.  402)  of  a  bequest  have  been  determined  upon  petition 
under  the  section,  and  Be  BetVt  Will,  27  Beav.  576,  where  an  opinion  was  given 
turning  to  a  certain  extent  upon  extrinsic  evidence  admitted  with  a  view  to  the 
oonstruction  of  a  will.  See,  however.  Be  Peyton* s  Settlement,  10  W.  R.  616,  where 
the  Master  of  the  Rolls  on  a  i>etition  under  this  Act  decided  that  an  absolute  power 
of  sale  given  to  trustees,  authorized  them  on  a  sale  to  fix  a  reserved  bidding. 

The  Court  will  not  pronounce  an  opinion  on  a  hypothetical  case ;  and,  therefore,  nor  (4) 
refused  to  give  any  advice  as  to  the  incidence  of  future  calls  which  might  be  made  hypothetical 
on  account  of  shares  bequeathed  {Be  Box,  1  H.  &  M.  662  ;  11  W.  R.  946).  oases. 

The  opinion  of  the  Court  was  held  not  to  be  subject  to  appeal  {Be  Mockett,  Johns.  Vn  anneal 
628) ;  but  see  Jud.  Act,  1873,  b.  19  ;  Be  Norris,  W.  N.  (1883),  36,  66.  *^*^' 

Ko  evidence  is  adnussible  on  the  application  {Be  Mockett) ;  the  facts  must  be 
taken  to  be  as  represented,  the  responsibility  of  such  representations  resting  with 
the  trustees  (jS^  MuggeridgCf  Johns.  626),  and  no  inquiries  will  be  dirsoted  {Be 
Mockett). 

As  a  general  rule  the  costs  of  an  application  under  this  section  will  be  ordered  to  Costs, 
come  out  of  the  corpus  of  the  trust  property  {BeM^  Veagh,  Seton,  491 ;  BeEkoes,  i^uf.). 

But  where  the  question  arose  as  to  the  application  of  income,  the  costs  came  out 
of  the  income  {Anon,  8  W.  R.  333). 

[By  sect.  31,  trust  instruments  are  to  be  deemed  to  contain  claaaes  for  the  indem- 
nity of  tnutees.    See  Be  Brier,  26  Ch.  D.  238.] 

[Sect.  32  relates  to  investments  by  trustees,  and  this  section  is  made  retrospective 
by  Lord  St.  Leonards'  Act,  1860,  sect.  12,  post,  p.  106,  where  this  and  the  other 
aeetioDS  relating  to  investments  will  be  found.] 

[Sect  33  provides  that  the  Act  shall  not  extend  to  Ireland.] 
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7irlrE«a::*.  '•*-rt.  ^  t  t»^^.i-i  "fLir  x^t  j-n"-  mmt-  ^stj^^  •ct  e^-^^^tV**  -jBSHcrjr  rf  tii*  Art   23 

"Vrrv  '.<f  *^ "  r    -  "-      <s^^ — -   '^"^  1^7  .ir . i.  las  i    t>   ■•...  _7,t^  Tmr-ij*^  ijr  vfcTiilui:  ooEi^iam- 

*r*firi'»i  '£      t.i-  'J*  i  iL  -^*r--:—    "«'it-'iirtr  9^  a.  t^"^ —-*•■"**'  cr  nururuinst  LtTt  iitJii^r  cc  ix>t  of 

hi.  -_^:.  *>,  -»-     >^'f  '*f:-r*  iij^  *i.^Tn.ji.  ^  ii**  i  n."^.7Tsi*»  nr  ni'ir^ri-jr*-  isii.  liif^  yfcTnLrtu  of  the 

2jv^  ^^  6.  _,*      rir    t  111'  i  -_  ij  r  my  v-rr  'f  cz-^inL-iL  ar  -niier  pr-Kieaf  :ii*r*«Tt-  iikZI  iiect  any 

«x^  ^  t-.c  jr  'X-Li'^  iir:»i-r«=*  ««'-■-'  ij.^*  ^— jn.-L  ^OHir'rJL.  "»"  Li^tr  iir-a:.  ^^J  rE-ri<:^3>Eid,  ULleai 

i?ij'^  *:!.-:• iZLi  o.  JC    '-irtT  ■:^-••_"r-^  «r'i-'    Iff  -jr--i.;-;  t,i£  ri»':  At. /■''-:»  *'.*/..».  ri'-'t  ntiettdar 

£  cf^  T    ^'      -  »f.. .  i  Zrr    k  ?m_  -1  -^  .  cui  itf  Tr-jrtj-d*  "lit*  it'm  :*r  LintsttiL  aad  Tolnn- 
v-*rt  th  i*jr  Ijn.   tL*    i-^i  ^v  -p-fci  :3.  ijrat  t^^"  IT  ^  Li  TiiS,  c.  112,  vluch  is 

M.'^  '4  'I  T  hs-^t'-'i.  I  *  ij?  r?'r'-'=^trT  :£  erj  ▼ri':  nf  Ei^Trtirir.  cr  tnifir  dne  ^ttWJCJB  on  anj 

rt*'-*J*.'tr-r;jr-  ;'a'_*-ti,"i^  ::i.  -r-^  1.  i-iji  b  y->j-  "i.u--T  :c  ni'CTjn-r-**,  "n^  1-:  l»e  made  br  a  me- 
ii«.»ri^_-.jr.  or  t;  -  ttl*  r*^*=mLir  •;  tli  — i-r-rrtcrrt  klrttifciT  rpxr2«:ier?d,  so  a5  to  coxmect 
ti*t  rKT-'-LTj  '.if  "Hit  "w-m  a:  *T*-:ir:L:c  dt  'iiier  Tcriwiij^  liisre-wni. ;  and  the  aenioT 
rL2k<Ar  .i  lii*  'I :  ::r:  'f  «'.  r — '.—  r  j*-!**  fc.*  Wtaczi.zijca-  m-«*  to  csuer  the  pArdculan 
rL  a  V.»  i  ::.  tlj''j.'-»?':iLLl  itit  ry  li*^  z-lzh*  3?  tirf  T«r?»:i&  it  v^»£ebel:alf  the  jadg- 

IVr-*.'>  **E*rv5i  c-«=.t  -w-t*  r*-r--<'.rr-i.     TLe  ren^rzy   »f  iLt  irra  of  exiTzniaitt  is  now  to  be  made  in 

liibwjiytffcjj.  li«t  ijk=<«:  'A  -,1a  dtirir,'jt  tj  frr  k  :;*'Tir:.  c  111,  s.  S,  /^r-^ 

Pjwx-t>>£.  of        7^^*^'-^  ^-  rKi":=^  4  i  i  W.  i  If.  e_  1:    ss»e  i^^saLfd',  az^  other  Acts  as  to 
*'r*?'.TVVjT*  tL^  i»i?iKtrLti-.e  :<  ; -ii-2i«L-t«w  pr-rii'.'f  thas  »:>  j-sir-siet:!  ^rtidi  had  not  abeady 

ak^r&jun  b'.^^:-,  'jt  wLiiL  •>.::i.i  i-:«:  tiier^uft^r  l»e  *':r€red  cr  d:ici€i«d  so  as  to  bind  lands, 

ur-r»v:t«t*-r»d      v^irfE«eLi»,  or  L*ir»jdrLa2Lfii.':e  a*  a^Tiirj!:  j«=niiiseps.  snTrtrag'ee&.  cr  crcdxton,  flhould 
y,dfiicu/eLiiA^        Lart  sli.t  p-?*^tTei.'jie  &g-a±i^  Lr-ij>..  ex^-<*:.tr:rs,  cr  afCxcizifSraxors  in  their  administra- 
tija  '.f  thfir  iii.'->j<i .r^*,  us^^z-  ?>*,  o-r  ii.'UssiATe?'  €*<aies.    See  as  to  this  section, 
Vcm  Oh<  ..r^  T.  yrriKTLX,  il  Ch.  I),  i??;  x:r  F~r.'c«t,  15  Eq-  270;  Jemtimf»  y. 

Tiifr  M^.tivn  ajili*^  to  jnisny^-nts  Sirrrtd  l«ef€ffe  the  Act  [KiempT.  WmiUmghamj 
L.  K,  1  Q.  B.  L:"^  :  and  to  Cosntr  Gjvzt  jndgmentB  (J2r  TamKr,  12  W.  B. 
3^7:  33  L.  J.  CK  222,.] 

^J^-tioa  4  prorided  tLat  judgments^  in  order  to  hATe  pirference  in  administra- 
iifjjiy  Vi'jbt  be  re-retriftcred  every  five  reazs  according  to  the  Acts  o€  1  &  2  Vict., 
2  Ic  3  Vict.,  and  lb  k  lif  Vict.j 

[S6crti<>n  5  defined  jndjnnents  as  they  are  now  defirw^  by  €be  latest  judgment  Act, 
27  k2h  Vict.  c.  112,  s.  ^  jwt.} 


[fit^i^m  6  ampndfd  the  Liw  of  wairer  as  between  leanr  and  knee,  see  p.  99, 

mtU.'] 

[Hectvm  7  relates  to  the  law  off  nses,  and  the  doctrine  of  srintiTU  juris,  as  to  which 
•ee  Handass  on  Uses,  pp.  112,  152.] 

[Section  8  corrected  a  clerical  error  in  sect  24  of  22  &  23  Tict  c.  35,  p.  100,  oa^.] 

[Heetion  9  prorides  that  when  tmsiees  apply  for  the  opinion,  advice,  or  direction 
of  a  judge,  under  section  30  of  22  &  23  Vict.  c.  35,  the  petition  or  statement  should 
be  dgsusd  if  coonsel,  see  p.  102,  ante.} 

l'ow«rt/iI»rd      X«  It  0liall  be  lawful  for  the  Lord  ChanceUor,  Lord  Keeper,  or  Lords 
♦flTTlCftir '     CoJnwiwioners  for  the  custody  of  the  Great  Seal  of  England,  with  the 
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adyice  and  afiaistance  of  the  Master  of  the  EoUs,  the  Lords  Justices  of  23  ft  24  Viot. 
the  Court  of  Appeal  in  Chancery,  and  the  Vice-Chancellors  of  the  said     '     *  *     * 
Court,  or  any  three  of  them,  and  for  the  Lord  Chancellor  of  Lreland,  ^^  ^d 
with  the  adyice  and  assistance  of  the  Lords  Justices  of  Appeal  and  the  make  general 
Master  of  the  Bolls  in  Ireland,  to  make  such  general  orders  from  time  orders  aa  to 
to  time  as  to  the  investment  of  cash  under  the  control  of  the  Court,  ^f  ^g^^  under 
either  in  the  Three  per  Cent.  Consolidated  or  Keduced  or  New  Bank  <^o  oontrol  of 
Annuities,  or  in  such  other  stocks,  funds,  or  securities  as  he  or  they 
shall,  with  such  advice  or  assistance,  see  fit ;  and  it  shall  be  lawful  for 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  in  England, 
and  for  the  Lord  Chancellor  in  Ireland,  to  make  such  orders  as  he  or 
they  shall  deem  proper  for  the  conversion  of  any  Three  per  Cent. 
Bank  Annuities  now  standing  or  which  may  hereafter  stand  in  the 
name  of  the  Accountant-Oeneral  of  the  said  Court  of  Chancery,  in 
trust  in  any  cause  or  matter,  into  any  such  other  stocks,  funds,  or  se- 
curities upon  which,  by  any  such  general  order  as  aforesaid,  cash 
under  the  control  of  the  Court  may  be  invested ;  all  orders  for  such 
conversion  of  Bank  Annuities  into  other  funds  or  securities  to  bo  made 
upon  petition  to  be  presented  by  any  of  the  parties  interested  in  a 
summary  way,  and  such  parties  shall  be  served  with  notice  thereof  as 
the  Court  shall  direct  (a). 

(a)  See  Old.  XXTT.  r.  18,  and  note  thereto,  infra. 

XL  When  any  such  general  order  as  aforesaid  shall  have  been  made  Powers  of 
it  shall  be  lawful  for  trustees,  executors,  or  administrators  having  i^y^^  ^^  ^^^ 
power  to  invest  their  trust  funds  upon  Government  securities,  or  upon  stocka  in 
Parliamentary  stocks,  funds,  or  securities,  or  any  of  them,  to  invest  ^dertbe 
such  trust  funds,  or  any  part  thereof,  in  any  of  the  stocks,  funds,  or  control  of  the 
securities  in  or  upon  which  by  such  general  order  cash  under  the  inyesfc^^ 
control  of  the  Court  may  from  time  to  time  be  invested  (A). 

(b)  This  section  applies  notwithstanding  a  prohibition  clause  in  the  instrument 
{Re  Wedderbum,  9  Ch.  D.  112). 

See  also  the  following  enactments  as  to  inyestments  hy  trustees :  Invefitmentfl 

22  &  23  Vict.  c.  35,  s.  32,  made  retrospectiye  by  sect.  12  of  the  Act  in  the  text,  ^  j^Mtoca 
infra  (bat  not  so  as  to  interfere  with  rights  already  accrued,  Stune  y.  Hiehardson,  10  /oo  a-  <2t  ViVf 
W.  B.  628 ;  4  De  G-.  F.  &  J.  29),  provides  that  when  a  trustee,  executor,  or  adminis-  ^  oS  ^'^  ^^^' 
traior  *' shall  not,  by  some  instruments  creating  his  trust,  be  expressly  forbidden     *      '' 
<•  to  invest  any  trust  fund  on  real  securities  in  any  part  of  the  United  Kingdom,  or 
**  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on  East  India  Stock,  it  shall 
'*  be  lawful  for  such  trustee,  executor,  or  administrator  to  invest  such  trust  fund  on 
**  Bach  securities  or  stock  ;  and  he  shall  not  be  liable  on  that  accoimt  as  for  a  breach 
<*  of  trust,  provided  that  such  investment  shall  in  other  respects  be  reasonable  and 
**  proper."    It  has  been  held  that  this  section  does  not  apply  where  a  particular 
fund  IS  settled  and  there  is  no  power  to  vary  inyestments  {Be  Warde,  2  J.  &  H.  191) ; 
but  see  VaiU  y.  LittUwood,  41  L.  J.  Gh.  636  ;  Re  Clergy  Corporation,  18  Eq.  280. 

30  &  31  Vict.  c.  132,  s.  1,  provides  that  **  the  words  *  East  India  Stock*  in  the  30  &  31  Viot. 
*'  said  Act  (22  &  23  Viot.  c.  36)  shall  include  and  express  as  well  the  East  India  o.  132,  s.  1. 
**  Stock  which  existed  previously  to  the  13th  Aug^ust,  1869,  when  the  said  Act  re-  ^^  Vagj-  JnMtL 
''  ceived  the  assent  of  her  Majesty,  as  East  India  Stock  charged  on  the  revenues  of  g^QQV  > > 
''  India,  and  created  under  and  by  virtue  of  any  Act  or  Acts  of  Parliament  which 
'*  reoeiyed  her  Majesty's  assent  on  or  after  the  13th  August,  1869  ;  and  it  shall  be 
**  lawful  for  every  trustee,  executor,  or  administrator  to  iavest  any  trust  fund  in  his 
'*  possession  or  under  his  oontrol  in  the  stock  created  by  the  last-mentioned  Act  or 
''  AxXb  to  the  same  extent,  and  for  the  same  purposes  and  objects,  as  he  can  now 
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S*:  tl-».,  1.-  ic  -»  V_  1.  t.  1-4.  t*  ^:  i=.i'B".ry?  rf  ^Lariix fa=.da  oa  real  security; 
34  v.--:.  c.  27.  ^-..il'iT-r'z  ir--.?c--**  Liriz^  piv^r  ^>  i^resi  in  i»:<rE^a^es  or  bonds  of 
a  <3:ti.xar.T.  t*i  ir^xc*::  ::i  1:1^  i->rcr::rt  sc-  #1^  ci  ss^cir:  occipanT :  -^  Jc  00  Vict-  e.  47, 
a/>  V.  iT*r<=:>EE.t  .r.  3f  ^tr  -.-I:nir.  •  ..r^i-i^ird  '?-•  •.k  :  *r.i  iLe  Loral  Loans  Act,  1875, 
as  to  iz>Tetf7rr^t  "it  tr^v.r.^  ir  ir  i«s^r=rs*  cr  di^^irsre  scock  iasaed  under  that  Act. 


'Seitlon  12  riade  22  4  i:  VIrt.  c  S.:,  «.  22,  PKr:»peetiTe-    See  note  T„  »pr«.] 
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'5v:<-ri',T:  IC  rp^rftes  C  i:  4  WH  4,  ^  27.  s.  4i.  'vHdi  prcTides  that  money  charged 
cr-Iii-  i  ii-i  l-r^'_i-.-5  are  t^  1*  ieem«=d  s.ti^--»i  at  tbe  ec-i  oi  tweotj  years,  if  there 
tr.\.\  be  cjo  ii:t<:r^st  pali  cr  a£io:r-arl'/>lzr:jK£.s  in  wriilnsr  in  the  meanwhile,  and 
exT«sk<L&  ii.3X  e::a.r3r:et:i  to  tl^  ca«e  otf  r."  .rr;^  to  the  esd^us  of  persona  dyin^  in- 
t^Atat*.     a*«  Cjir  -J 7  *  c'?  Tilt.  c.  57/ 

[Section  14  is  rep^^aled  by  S:at;=2e  Liv  Beriskn  and  Ciril  Flrooednre  Act,  1883.j 


Act  not  to  XV.  This  Act  is  not  to  extend  to  Scotland,  nor  are  any  of  the  dauses, 

b&kluA,  Ac.    ^'^ctj>t  clause  six  and  the  sul^sequent  clauses,  to  extend  to  Ireland. 
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VENDOR  AND  PUECHASEfi  ACT,  1874. 

37  4  38  VlCrr.  Cap.  78. 

An  Act  to  amend  the  Law  of  Vendor  and  PurehaseTf  and  further  to 

simplify  Title  to  Land.  [TtJi  Augost,  1874.] 

Whebeas  it  is  expedient  to  facilitate  the  transfer  of  land  by  means 
of  certain  amendments  in  the  law  of  vendor  and  purchaser : 
Be  it  enacted,  &e.,  as  follows : 

[By  sect.  1,  in  the  completion  of  any  oontnct  of  sale  ol  land  made  after  Dee.  81, 
1874,  forty  yeaza  is  snbfltitated  for  sixty  years  as  the  root  of  title.] 

[By  sect.  2 — 

First.  Under  a  contract  to  grant  or  assign  a  tenn  of  years,  the  lessee  or 

assign  shall  not  be  entitled  to  call  for  the  title  to  the  freehold.    See  Fatnum 

T,  Harland,  17  Ch.  D.  363. 
Second.  Recitals,  kc,  contained  in  instruments,  twenty  years  old  at  the  date 

of  the  contract,  shall,  unless  and  except  so  far  as  they  shall  be  proved  to 

be  inaccurate,  be  sufficient  CYidenoe.    See  BoUon  t.  London  School  Boards 

7  Ch.  D.  766. 
Third.  The  inability  of  the  yendor  to  furnish  a  legal  ooYenant  to  produce 

and  fumiBh  copies  of  documents  of  title  shall  not  be  an  objection  to  title 

in  case  the  purchaser  will  hare  an  equitable  right  to  the  production. 
Fourth.  Corenants  for  production  shall  be  furnished  at  the  pnrGfaaaer's 

expense,  and  the  Tender  shall  bear  the  expense  of  peroaal  and  exeoatlon 

on  behalf  of  and  by  himdelf . 
Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to  whibh  any  doon* 

meats  of  title  relate  he  shall  be  entitled  to  retain  such  doouments.] 

m.  Trustoos  who  are  either  vendors  or  purchasers  may  sell  or  buy 
without  excluding  the  application  of  the  second  section  of  this  Act. 
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IV.  The  legal  pergonal  representative  of  a  mortgagee  of  a  freehold  37  &  38  Vict. 

estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  shall  have  been     °      *  **    * 

admitted,  mag,  on  payment  of  all  sums  secured  by  the  mortgage j  convey  or  I*gal  pcr- 

surrender  the  mortgaged  estate^  whether  the  mortgage  be  in  form  an  aentali^msj 

assurance  subject  to  redemption,  or  an  assurance  upon  trust  (a).  convey  tegal 

estate  of 

(a)  This  seotlon  has  "been  repealed  in  oases  of  death  after  Deo.  Slst,  1881,  by  the  mortgaged 
Conyeyancing'  Act,  1881,  s.  30  (2),  po»t,  p.  117.    It  did  not  apply  to  a  transfer  of  property, 
a  mortgage  (Be  Spradbery,  14  Gh.  D.  614 ;  Be  Brw>k,  25  W.  K.  841),  or  to  a  sale 
under  a  power  in  the  mortgage  (Be  White,  W.  N.  (1881),  116;  29  W.  R.  820). 

V.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal  Bare  legal 
hereditament  of  which  such  trustee  was  seised  in  fee  simple,  such  herediia'  g^j^p]^  ^  y^ 
ment  shall  vest  Uke  a  chattel  real  in  the  legal  personal  representative  from  in  executor  or 
time  to  time  of  such  trustee  (i).  administrator. 

(5)  Sect.  48  of  the  Land  Transfer  Act,  1876,  provided  as  follows : — ''  Section  five  3g  ^  39  yict. 
of  the  Vendor  and  Pnrchaser  Act,  1874,  shall  be  repealed  on  and  after  the  commence-  ^^  37  g.  43. 
ment  [Ist  January,  1876J  of  this  Act,  except  as  to  anything  duly  done  thereunder    '      '    *      * 
before  the  commencement  of  this  Act ;  and,  instead  thereof,  be  it  enacted  that  upon 
the  death  of  a  bare  trustee  intestate  as  to  any  corporeal  or  incorporeal  hereditament 
of  which  such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest  like  a 
chattel  real  in  the  leg^  personal  representative  from  time  to  time  of  such  trustee ; 
bat  the  enactment  by  this  section  substituted  for  the  aforesaid  section  of  *  The 
Vendor  and  Purchaser  Act,  1874,*  shall  not  apply  to  lands  registered  under  this 
Act." 

TTiis  section  of  the  Land  Transfer  Act  has  been  itself  repealed,  in  cases  of  death 
after  31st  Dec.  1881,  by  the  Conveyancing  Act,  1881,  s.  30  (2),  pott^  p.  117.  As  to 
Ireland,  see  sect.  73  of  the  Conveyancing  Act,  1881. 

Poc  the  meaning  of ''  bare  trustee,"  see  ChriaiicY.  OpingUm,  1  Ch.  D.  279 ;  Morgan  «  Bare 
T.  SuHttuea  Sanitary  Authority,  9  Ch.  D.  682.  trustee." 

YI.  When  any  freehold  or  copyhold  hereditament  shall  be  vested  in  Harried 

a  mairied  woman  as  a  bare  trustee  (c)  she  may  convey  or  surrender  79=^  ^ho 
^^  'AX.  ±  1  IS  a  bare 

the  same  as  11  she  were  a  feme  sole.  trustee  may 

(r)  As  to  the  meaning  of  "bare  trustee,"  see  note  [h)  to  sect.  6.    See  now  as  to  ^^^^v*    ®- 
married  women,  the  Married  Women's  Property  Act,  1882,  infra. 

[13ie  7th  section,  by  which  protection  and  priority  by  legal  estates  and  tacking  Taddng. 
was  not  to  be  allowea  after  the  commencement  of  the  Act,  was  repealed  by  sect.  129 
of  iha  Land  Transfer  Act,  1876,  except  as  to  anything  duly  done  thereunder  before 
1st  January,  1876 ;  see  Bobinaon  v.  Trevor,  12  Q.  B.  D.  432.    But  see  now  as  to 
lands  in  Torkshire,  the  Yorkshire  Registries  Act,  1884,  s.  16.] 

[By  sect.  8*the  non-registration  of  a  will  in  Middlesex  or  Yorkshire  is  cured  if  an  Non-regis- 
aasuranoe  to  a  purchaser  by  the  devisee  or  by  some  one  deriving  title  tmder  him,  is  tration  m 
registered  before  an  assurance  from  the  testator's  heir-at-law.    See  now  as  to  York-  Middlesex  or 
shire,  the  Yorkshire  Registries  Act,  1884.]  Yorkshire. 

IX.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  or  Vendor  or 
their  representatives  respectively,  may  at  any  time  or  times  and  from  ^'"^^^ 
time  to  time  apply  in  a  summary  way  to  a  judge  of  the  Court  of  decision  of 
Chanoeiy  in  England  in  chambers,  in  respect  of  any  requisitions  or  ^?^^"^ 
objections,   or  any  claim  for  compensation,  or  any  other  question  to  requisitions 
arising  out  of  or  connected  with  the  contract  (not  being  a  question  ®'  objections, 
affecting  the  existence  or  validity  of  the  contract),  and  the  judge  shall  tion,  &o. 
make  such  order  upon  the  application  as  to  him  shall  appear  just,  and 
shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and  incident  to 
the  application  shall  be  borne  and  paid  {d). 

(i)  The  Act  was  not  intended  to  enable  the  Court  to  decide  disputed  questions  of 
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37  k  Z%  Vkt. 
c.  7b,  e.  Sf. 


Applicatkns 


Orders  bar 
to  aii'tion  for 
ijpecific  per- 
fonnanoe. 

Appeal. 

Costa. 


5j^V,  3  Cb.  D.  156;  Me  Cooper 
41  ;  £ff  Fostrr  and  Lister^  6  Ch. 
The  Act  does  not  ^pplj  in 


ivfi  Re  r:jzU  c,J  La-r^U,  25  W.  B.  f 45 ;  J2f  BummfJu^  5  Ck.  D.  601);  but 
eride£.%  is  &>irziiaeil'le  as  on  s  referescc  ss  to  tzije  under  s  judgment  whcxe  the 
•  etxxrhd  L&d  beien  estsl'lished  lU  iwrrxmfkt  :  sad  it  is  eunwauent  snd  not  tmnanal 
for  a  ccT^dse  wrrnezi  ssj^zeoiesLX  <A  ihe  cxreizniESaiKDes  of  the  esse  to  be  sgveed  upon, 
•■•lid;  i«  s2Ti€d  bv  tie  »:licitCT»,  sad  a  oc-y-T  kfl  at  the  Cbamben,  ettber  before  or 
upon  tie  remm  cf  the  sasnDOii«  DacieJL  1S>2  .  Where  a  vitaen  refused  to  make 
ST.  s^i&Tit,  bis  et-iie^oe  irss  direeted  to  be  taken  before  a  qiecasl  examiner  (J2# 
Spnf.cc^\  W.  X.    ISTo  .  225  . 

Applicatiacf  bare  been  made  to  the  Coort  under  the  Aft  in  a  great  Tarietj  of 
c&£«e$  wLich  wili  be  fooiid  ocC€«t€d  in  I>ar.if-li,  p.  1SS2  r<  a^.  For  instances  of 
sj-piicatJoa*  ««  Ei  C<.ic<s^i.  20  Eq.  179 :  £^  fi'ri  a^d  BuU  10  Ch.  D.  365 ;  O$bome  U 
JC'-^Utt,  13  Ch-  D.  774  :  JU  Jr%^^To^-  Wulamme,  20  Ch.  D.  465 ;  Rosal  Society  and 
7A^r,.r#:fi,  17  Ch.  D.  407;  Wl\:.%f':o  X«n^,  14  Ch.  D.  822;  17*Ch.  D.  10;  £e 
Lerhr,,,'e  ad  Z':m/,  IS  Ch.  D.  524  ;  ££  B'-.  -n  end 
rr,d  A:Un,  4  Ch.  D.  S:»2  ;  E^  E-:i  lACf,  21  Ch.  D. 
D.  87  ;  ^  F\^oit  end  G.  W.  i'y.,  IS  Ch.  D.  146. 

of  ToluTitaiy  crantf ^  but  a  noniinal  cc>i:sid£ration  is  sufficient  as  a  foundation  for 
prrx'«^<iicgs  imder  it  Re  Jfar^uu  of  Sat'txbury,  23  W.  B.  824^-.  The  iwwmmia  maj 
br  leare  be  s«nr€d  oat  of  the  jurisdiction    I/rapfrt*  Co.  t.  JfcCamm,  1  L.  K.  Ir.  13). 

An  action  for  Fpc<2£c  perfonnanoe  cannot  be  brought  after  an  order  has  been 
made  under  the  Act  di^josing  of  the  matten  in  dispnte  [Thompmm  t.  Ringer ^  W.  N. 
(1  SSI, ,48;  29  W.  R.  oiO  . 

The  time  within  which  an  appeal  can  be  brongbt  from  an  order  imder  the  aeetioa 
is  twentr-one  days  [^Re  Biytk  amd  FotoMr,  13  Ch.  D.  416). 

The  general  role  is,  that  the  purchaser  mnst  pay  the  ooste  if  be  fuls  on  a  Tendor's 
emnmons  caused  br  an  objection  to  the  title  {Osborme  to  Bowlett^  13  Ch.  D.  774  ;  28 
W.  B.  365 ;  Be  jfaddeWe  Contract,  2  Ch.  D.  1 72 ;  i2e  Cookie  Comtrmet,  4  C!h.  D.  454). 
Where,  bowever,  tbe  purchsser  failed  on  an  objection  as  to  incmnbrmoes,  but  the 
ease  was  a  proper  one  to  be  brought  before  the  Comt,  each  party  bad  to  pay  his 
own  costs  dP  a  yendor  s  summons  {Itnrk  t.  Jukes,  W.  N.  (1877),  211 ;  and  see  Be 
Courard,  20  Eq.  179 ;  23  W.  R.  605).  So,  where  the  difficulty  had  arisen  entirely 
from  conflicting  decisions  no  costs  were  given  {0*bome  to  Botclett) ;  and  so,  where 
there  was  a  fair  point  for  discussion  \Re  Metrop.  By.  Co,  amd  Cosk,  13  Ch.  D.  613). 

If  the  rendor  is  in  the  wrong  his  summons  will  be  dismissed  witb  costs  {Be  Baek" 
man  and  Most,  I  Ch.  D.  214 ;  24  W.  R.  170 ;  and  see  i2f  Higgins^  21  Ch.  D.  99 ;  JZ« 
Bill,  W.  X.  (1884),  15). 

Where  tbe  purchaser  makes  an  improper  reqmsitiaa  and  takes  out  a  summons  for  an 
order  on  the  vendors  to  snswer  it,  the  summons  should  be  dismissed  with  costs  {Be 
Ford  and  Hill,  10  Ch.  D.  365,  where  on  appeal  tbe  order  below  was  reversed,  and  the 
Tendors  got  the  costs  of  the  appeal,  bat  apparently  paid  the  oosts  bdow). 


Extent  of 
Act. 


A  vendor  or  purchaBer  of  real  or  leasehold  estate  in  Ireland,  or  their 
representatives  respectively,  may  in  like  manner  and  for  the  same  pur- 
pose apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland,  and  the 
judge  shall  mahe  such  order  upon  the  application  as  to  him  shall 
appear  just,  and  shall  order  how  and  by  whom  all  or  any  of  the  oosts 
of  and  incident  to  the  application  shall  be  borne  and  paid. 

X.  This  Act  shall  not  apply  to  Scotland^  and  may  be  cited  as  the 
Vendor  and  Purchaser  Act,  1874. 
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CONYETANdNa  AND  LAW  OP  PEOPERTT  ACT,  1881.  44  k  46  Viot. 

0.  41. 
44  ft  45  VICT.  Cap.  41.  


An  Act  far  simplifying  and  improving  the  practice  of  Conveyancing  ; 
and  for  vesting  in  Trustees^  MortgageeSy  and  ot/iera  various 
powers  commonly  conferred  by  provisions  inserted  in  Settlements^ 
Mortgages^  WiUs^  and  other  Instruments  ;  and  for  amending  in 
various  particulars  the  Law  of  Property  ;  and  for  other  pur- 
poses.  [22nd  August,  1881.] 

Bb  it  EKACTEDy  &c.  as  f  oUows : 

I. — ^Fbblimikabt. 

1. — (1)  This  Act  maybe  cited  as  the  Conyeyancing  and  Law  of  Short  title; 
Property  Act,  1881. 

(2)  This  Act  shall  commence  and  take  effect  from  and  immediately  oomnMiioe- 
after  the  thirty-first  day  of  December,  one  thousand  eight  hundred  and  '^^^^^^ 
eighty-one. 

(3)  This  Act  does  not  extend  to  Scotland.  «*«^*- 
2.  In  this  Act — 

(i.)  Property,  unless  a  contrary  intention  appears,  includes  real  and  Interpretation 
personal  property,  and  any  estate  or  interest  in  any  property  real  or  \l^^^* 
personal,  and  any  debt,  and  any  thing  in  action,  and  any  other  right 
or  interest : 

(iL)  Land,  unless  a  contrary  intention  appears,  includes  land  of  any 
tenure,  and  tenements  and  hereditaments,  corporeal  or  incorporeal, 
and  houses  and  other  buildings,  also  an  undivided  share  in  land : 

(iii.)  In  relation  to  land,  income  includes  rents  and  profits,  and  pos- 
session includes  receipt  of  income : 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(▼.)  Oonyeyance,  unless  a  contrary  intention  appears,  includes 
assignment,  apx)ointment,  lease,  settlement,  and  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property;  and  convey,  imless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for  securing 
money  or  money's  worth;  and  mortgage  money  means  money,  or 
money's  worth,  secured  by  a  mortgage ;  and  mortgagor  includes  any 
person  from  time  to  time  deriving  title  under  the  original  mortgagor, 
or  entitled  to  redeem  a  mortgage,  according  to  his  estate,  interest,  or 
light,  in  the  mortgaged  property ;  and  mortgagee  includes  any  person 
from  time  to  time  deriving  title  under  the  original  mortgagee ;  and 
mortgagee  in  possession  is,  for  the  purposes  of  this  Act,  a  mortgagee 
who,  in  light  of  the  mortgage,  has  entered  into  and  is  in  possession 
of  the  mortgaged  property : 
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44  &  46  Vict.  (vii.)  Incumbraiice  includes  a  mortgage  in  fee,  or  for  a  less  estate, 
— ! — !  '  '  ■  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge  of  a  portion, 
annuity,  or  other  capital  or  annual  sum;  and  incumbrancer  has  a 
meaning  corresponding  with  that  of  incumbrance,  and  includes  every 
person  entitled  to  the  benefit  of  an  incumbrance,  or  to  require  payment 
or  discharge  thereof : 

(yiii.)  Purchaser,  unless  a  contrary  intention  appears,  includes  a 
lessee  or  mortgagee,  and  an  intending  purchaser,  lessee,  or  mortgagee, 
or  other  person,  who,  for  valuable  consideration,  takes  or  deals  for  any 
property;  and  purchase,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  purchaser ;  but  sale  means  only  a 
sale  properly  so  called : 

(ix.)  Eent  includes  yearly  or  other  rent,  toll,  duty,  royalty,  or  other 
reservation,  by  the  acre,  the  ton,  or  otherwise ;  and  fine  includes  pre- 
mium or  fore-gift,  and  any  payment,  consideration,  or  benefit  in  the 
nature  of  a  fine,  premium,  or  fore-gift : 

(x.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  adding  to,  and  the  repairing  of  buildings;  and  a  building 
lease  is  a  lease  for  building  purposes  or  purposes  connected  therewith : 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes,  that  is,  the 
searching  for,  winning,  working,  getting,  making  merchantable,  carry- 
ing away,  or  disposing  of  mines  and  minerals,  or  purposes  connected 
therewith,  and  includes  a  grant  or  licence  for  mining  puzposes : 

(xii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  indosure  award,  and  Act  of 
Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares : 

(xv.)  Bankruptcy  includes  liquidation  by  azrangement,  and  any 
other  act  or  proceeding  in  law  having,  under  any  Act  for  the  time 
being  in  force,  eJQPects  or  results  similar  to  those  of  bankruptcy ;  and 
bankrupt  has  a  meaning  corresponding  with  that  of  bankruptcy : 

(xvi.)  Writing  includes  print ;  and  words  referring  to  any  instru- 
ment, copy,  extract,  abstract,  or  other  document  include  any  such  in- 
strument, copy,  extract,  abstract,  or  other  document  being  in  writing 
or  in  print,  or  partly  in  writing  and  partly  in  print : 

(xvii.)  Person  includes  a  corporation : 

(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 
Court. 

n. — Sales  Aim  other  Traksaoxioks. 

Contracts  for  Sale. 

[Sect.  3  provides  that  on  sales  made  after  the  commenoement  of  the  Act  certain 
stipulations  commonly  inserted  in  conditions  of  sale  shall  be  implied,  unless  a  con- 
tnuy  intention  is  expressed  in  the  contract.  See  sect.  2  of  the  Vendor  and  For* 
chaser  Act,  1874,  ante^  p.  106 ;  and  see  also  Me  Johnson^  28  Ch.  D.  8i.] 

Completion  4.— (1)  Where  at  the  death  of  any  person  there  is  subsisting  a 

after  death,      co&tract  enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  fee 

simple  or  other  freehold  interest,  descendible  to  his  heirs  general,  in 

any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act, 
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have  power  to  oonyey  the  land  lor  all  the  estate  and  interest  vested  in  44  ft  46  Vict, 
him  at  his  death,  in  any  manner  proper  for  giving  efEeot  to  the  con-     c  ^if  •»  4. 
tract. 

(2)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentaxy  dis- 
position or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3)  This  section  applies  only  in  cases  of  death  after  the  commence- 
ment of  this  Act. 

Discharge  of  Incumbrances  on  Sale. 

6. — (1)  Where  land  subject  to  any  incumbrance,  whether  imme-  Provision  by 
diately  payable  or  not,  is  sold  by  the  Court,  or  out  of  Court,  the  Court  oumbranoM  " 
may,  if  it  thinks  fit,  on  the  application  of  any  party  to  the  sale,  direct  and  sale  fr^ 
or  allow  payment  into  Court,  in  case  of  an  annual  sum  charged  on  the     *'*^*"^ 
land,  or  of  a  capital  sum  charged  on  a  determinable  interest  in  the 
land,  of  such  amount  as,  when  invested  in  Qovemment  securities,  the 
Court  considers  will  be  sufficient,  by  means  of  the  dividends  thereof, 
to  keep  down  or  otherwise  provide  for  that  charge,  and  in  any  other 
case  of  capital  money  charged  on  the  land,  of  the  amount  sufficient  to 
meet  the  incumbrance  and  any  interest  due  thereon ;  but  in  either  case 
there  shall  also  be  paid  into  Court  such  additional  amount  as  the  Court 
considers  will  be  sufficient  to  meet  the  contingency  of  further  costs, 
expenses,  and  interest,  and  any  other  contingency,  except  depreciation 
of  investments,  not  exceeding  one-tenth  part  of  the  original  amount  to 
be  paid  in,  unless  the  Court  for  special  reason  thinkH  fit  to  require  a 
larger  additional  amoimt. 

(2)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  after  or 
without  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit,  declare 
the  land  to  be  freed  from  the  incumbrance,  and  make  any  order  for 
conveyance,  or  vesting  order,  proper  for  giving  effect  to  the  sale,  and 
give  directions  for  the  retention  and  investment  of  the  money  in 
Court. 

(3)  After  notice  served  on  the  persons  interested  in  or  entitled  to 
the  money  or  fund  in  Court,  the  Court  may  direct  payment  or  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  discharge  for  the 
same,  and  generally  may  give  directions  respecting  the  application  or 
distribution  of  the  capital  or  income  thereof. 

(4)  This  section  applies  to  sales  not  completed  at  the  commencement 
of  this  Act,  and  to  sales  thereafter  made  (a). 

(a)  An  order  under  this  section  for  the  sale  of  land  free  from  an  incmnbrance,  Form  of 
the  incambranoer  not  being  a  party  to  the  action,  should  follow  the  words  of  the  order. 
Act»  and  after  directincr  payment  into  Court  of  the  purchase-money,  and  setting 
aode  of  an  amount  sufficient  to  meet  the  incumbrance,  proceed  to  declare  that 
iheceirooa  any  person  should  be  at  Hbertj  to  apply  in  chambers  for  a  declaration 
that  the  land  is  free  from  the  incumbrance  {JHekin  ▼.  Bickin^  W.  N.  (1882),  113  ; 
30  W.  B.  887).  See  also  Fatching  t.  Bull,  30  W.  B.  244.  The  Court  will  not 
compel  a  Tendor  to  pav  money  into  Court  for  the  purpose  of  discharging  an  incum- 
brance when  the  result  would  be  to  inflict  a  great  hardship  on  him  {R$  Great 
Iforthem  J2y.,  25  Ch.  D.  788 ;  32  W.  B.  519). 

gSect.  6  proTides  that  general  words  shall  be  implied  in  conyeyances  of  land,  G^eral 
dings  and  manors.]  words. 
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44  &  46  Vict.        [Sect.  7  provides  that  covenants  for  title  shall  be  implied  in  assurances  where 
c.  41,  s.  7.      the  conveyance  is  expressed  to  be  made  in  one  or  other  of  the  eharacters  mentioned 

in  the  section.] 

Covenants 

^^^  ^^^'  Execution  of  Purchase  Deed. 

Rights  of  8. — (1)  On  a  sale,  the  purchaser  shall  not  be  entitled  to  require 

to  execution.    ^^*  *^®  conveyance  to  him  be  executed  in  his  presence,  or  in  that  of 

his  solicitor,  as  such ;  but  shall  be  entitled  to  have,  at  his  own  cost, 

the  execution  of  the  conveyance  attested  by  some  person  appointed  by 

him,  who  may,  if  he  thinks  fit,  be  his  solicitor  (5). 

(2)  This  section  applies  only  to  sales  made  after  the  commencement 
of  this  Act. 

(&)  See  note  {t)  to  sect.  66,  infraf  p.  123. 

Production  and  Safe  Custody  of  Title  Deeds, 

Acknowledg-        [By  sect.  9  (1 — 6),  an  acknowledgment  of  the  right  to  production  and  to  deUvery 
ment  of  right   of  copies  of  documents  has  the  effect  of  and  is  substitutea  for  the  old  covenant  for 
to  production,  production.] 
and  under- 

cu^ofy  of  (^0  -^^y  person  claiming  to  be  entitled  to  the  benefit  of  an  acknow- 

documents.  ledgment  may  apply  to  the  Court  for  an  order  directing  the  production 
of  the  documents  to  which  it  relates,  or  any  of  them,  or  the  delivery 
of  copies  of  or  extracts  from  those  documents  or  any  of  them  to  him, 
or  some  person  on  his  behalf;  and  the  Court  may,  if  it  thinks  fit, 
order  production,  or  production  and  delivery,  accordingly,  and  may 
give  directions  respecting  the  time,  place,  terms,  and  mode  of  pro- 
duction or  delivery,  and  may  make  such  order  as  it  thinks  fit  respect- 
ing the  costs  of  the  application,  or  any  other  matter  connected  with 
the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy  any 
liability  to  give  a  covenant  for  production  and  delivery  of  copies  of  or 
extracts  from  documents. 

m 

[By  sub-sects.  9  and  11,  an  undertaking  for  safe  custody  of  dooumentB  Batisfiee 
any  liability  for  safe  custody  of  documents.] 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  such  an 
undertaking  may  apply  to  the  Court  to  assess  damages  for  any  loss, 
destruction  of,  or  injury  to  the  documents  or  any  of  them,  and  the 
Court  may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the  amount  of 
damages,  and  order  payment  thereof  by  the  person  liable,  and  may 
make  such  order  as  it  thinks  fit  respecting  the  costs  of  the  application, 
or  any  other  matter  connected  with  the  application. 

(12.)  The  rights  conferred  by  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  all  such  other  rights 
relative  to  the  production,  or  inspection,  or  the  obtaining  of  copies  of 
documents  as  are  not,  by  virtue  of  this  Act,  satisfied  by  the  giving  of 
the  acknowledgment  or  undertaking,  and  shall  have  effect  subject  to 
the  terms  of  the  acknowledgment  or  undertaking,  and  to  any  pro- 
visions therein  contained. 
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(13.)  This  section  applies  only  if  and  as  far  as  a  oontrary  intention  44  &  45  Viot. 
is  not  expressed  in  the  aclmowledgment  or  undertaking.  ^-  ^^»  **  ^ 

(14.)  This  section  applies  only  to  an  acknowledgment  or  undertaking 
giyen,  or  a  liability  respecting  documents  incurred,  after  the  com- 
mencement of  this  Act. 

m. — ^Leases. 

[Sect.  10  proTides  that  rent  and  the  benefit  of  the  lessee's  ooyenants  shall  run  Leases. 
with  tiie  reyenion.] 

[Sect.  11  pTOTides  that  the  obligation  of  the  lessor's  coTonants  shall  run  -wiih 
the  reTeraion.j 

[Sect.  12  proTides  for  the  apportionment  of  oonditions  on  severance,  &o.] 

[Sect.  13  provides,  that  on  a  sub-demise  the  title  to  the  leasehold  reversion  shall 
not  be  required.] 

Forfeiture, 

14. — (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  Restrictions 
stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the  *"*  and  relief 
lease,  shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  feitnre  of 
until  the  lessor  serves  on  the  lessee  a  notice  specifying  the  particular  1®««*« 
breach  complained  of  and,  if  the  breach  is  capable  of  remedy,  re- 
quiring the  lessee  to  remedy  the  breach,  and,  in  any  case,  requiring 
the  lessee  to  make  compensation  in  money  for  the  breach,  and  the 
lessee  fails,  within  a  reasonable  time  thereaftej,  to  remedy  the  breach, 
if  it  is  capable  of  remedy,  and  to  make  reasonable  compensation  in 
money,  to  the  satisfaction  of  the  lessor,  for  the  breach  (c). 

(tf)  See  ExparU  G<mld,  W.  N.  (1884),  154 ;  Scott  v.  Matthew  Brown  #  Co.,  W.  N. 
(1884),  209. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
Buch  a  right  of  re-entxy  or  forfeiture,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  in  any  action  brought  by  himself,  apply  to  the 
Court  for  rdief ;  and  the  Court  may  grant  or  refuse  relief,  as  the 
Court,  having  regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit ;  and  in  case  of  relief  may  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensation,  penalty, 
or  otherwise,  including  the  granting  of  an  injunction  to  restrain  any 
like  breach  in  the  future,  as  the  Court,  in  the  circumstances  of  each 
case,  thinks  fit  {d). 

{^)  This  sub-section  is  not  confined  to  breaches  taking  place  after  the  Act,  but 
extends  to  breaches  committed  before  the  Act,  and  to  proceedings  pending  when  it 
came  into  operation  {(fitter  t.  Maplaon,  9  Q.  B.  D.  672 ;  62  L.  J.  Q.  B.  44 ;  81 
W.  B.  75;  47  L.  T.  661).  For  a  case  in  which,  under  special  circumstances,  and 
where  no  proper  notice  had  been  given,  equitable  mortgagees  of  a  lessee  were 
relieved  from  a  forfeiture,  see  North  London  Co.  y.  Jacquts,  W.  N.  (1883),  187; 
JaequeM  ▼.  Sarriaon,  12  Q.  B.  D.  136.  Where  the  forfeiture  had  been  incurred 
through  breach  of  a  covenant  to  repair,  relief  was  granted  on  the  terms  of  the 
defendant  executing  proper  repairs  and  paying  arrears  of  rent  and  costs  (Bond  t. 
Frtk9,  W.  N.  (18S4),  47).  Where  the  riffht  of  renewing  a  lease  for  lives  had  been 
lost  by  non-payment  of  renewal  fees,  though  demanoed  by  the  reversioners,  the 
Goort  refused  to  relieve  (RtUtUdgey.  Whelan,  10  L.  B.  Ir.  263) ;  and  see  Scott  v. 
Matthew  Brown  f  Co.,  W.  N.  (1884),  209. 

X.  X 
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44  &  45  Vict  (3.)  For  tho  purposes  of  this  section  a  lease  indudea  an  original  or 
°'  *  *'  •  derivative  under-lease,  also  a  grant  at  a  fee  farm  rent,  or  securing 
a  rent  by  condition ;  and  a  lessee  includes  an  original  or  derivative 
under-lessee,  and  the  heirs,  executors,  administrators,  and  assigns  of 
a  lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his  heirs  and 
assigns ;  and  a  lessor  includes  an  original  or  derivative  under-lessor, 
and  the  heirs,  executors,  administrators,  and  assigns  of  a  lessor,  also 
a  grantor  as  aforesaid,  and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  proviso  or  stipulation  under 
which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  the  lease 
in  pursuance  of  the  directions  of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  continue  as 
long  only  as  the  lessee  abstains  from  committing  a  breach  of  covenant 
shall  be  and  take  effect  as  a  lease  to  continue  for  any  longer  term  for 
which  it  could  subsist,  but  determinable  by  a  proviso  for  re-entiy  on 
such  a  breach. 
(6.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition  against  the  assigning,  under-letting, 
parting  with  the  possession,  or  disposing  of  the  land  leased ; 
or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the 
lessee,  or  on  the  taking  in  execution  of  the  lessee's  interest ; 
or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for  allow* 
ing  the  lessor  to  have  access  to  or  inspect  books,  accounts, 
records,  weighing  machines  or  other  things,  or  to  enter  or 
inspect  the  mine  or  the  workings  thereof. 
(7.)  The  enactments  described  in  Part  I.  of  the  Second  Schedule  to 
this  Act  are  hereby  repealed. 

(8.)  This  section  shall  not  afiPect  the  law  relating  to  re-entry  or 
foif  eiture  or  relief  in  case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

IV. — ^MOBTOAQES. 

Obligation  on       16. — (K)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  by 

^aiSm^'      virtue  of  this  Act,  have  power  to  require  the  mortgagee,  instead  of 

stead  of  re-      re-conveying,  and  on  the  terms  on  which  he  would  be  bound  to 

oonyeying.       re-convey,  to  assign  the  mortgage  debt  and  convey  the  mortgaged 

property  to  any  third  person,  as  the  mortgagor  directs;  and  the 

mortgagee  shall,  by  virtue  of  this  Act,  be  boimd  to  assign  and  convey 

accordingly  («). 

(e)  See  now  Conreyancing  Act,  1882,  s.  12,  i^fra,  and  note  thereto.  A  tenant 
for  life  of  mortgaged  premiaes,  who  has  failed  to  keep  down  the  intoest,  and  who 
has  obtained  the  nsual  order  permitting  him  to  redeem,  is  not  entitled  as  of  nght 
to  reqnire  the  mortgagee  to  tnmsfer  to  a  third  person  (Aldenon  v.  Blgey^  26  Oh.  D. 
667). 

(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee  being  or 
having  4been  in  possession. 
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(3.)  This  section  applies  to  mortgages  made  either  before  or  after  44  &  45  Vict. 
the  oommencement  of  this  Act,  and  shall  have  effect  notwithstanding  ^  ^^»  '•  ^^' 
any  stipulation  to  the  contrary. 

[Sect.  16  empowers  the  mortgagor  to  inspect  the  title  deeds.] 

17. — (1.)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  shall,  Restrictioii 
by  virtue  of  this  Act,  be  entitied  to  do  so,  without  paying  any  money  ^^^S^ort- 
due  under  any  separate  mortgage  made  by  him,  or  by  any  person  gages, 
through  whom  he  claims,  on  property  other  than  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem  (/). 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage  deeds  or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages  or  one  of  them 
axe  or  is  made  after  the  commencement  of  this  Act. 

(/)  In  an  action  to  foredoae  two  mortgagee  the  mortgagor  cannot  redeem  either 
estate  withont  paying  the  whole  ooeta  of  uie  action  (Clapham  t.  Andrews,  27  Ch.  D. 
679). 

The  recent  tendency  of  the  Conrts  (apart  from  this  Act)  has  been  to  restrict  the 
doctrine  of  consolidation;  see  Jemtinge  y.  Jordan,  6  App.  Cas.  698;  Harter  v. 
Cohnm,  19  Ch.  B.  630 ;  lU  Baggett,  16  Ch.  D.  117 ;  Cummins  v.  Fletcher,  14  Ch.  D. 
699. 

[Sect.  18  c^TCS  power  to  the  person  in  possession,  whether  mortgagor  or  mort* 
gagee,  to  make  leases ;  see  Be  Nugent,  W.  N.  (1883),  147.] 

[Sect.  19  proTides  that  a  mortgagee,  where  the  mortga^  is  made  by  deed,  shall 
baye  power  (i)  to  seU ;  (ii)  to  insure ;  (iii)  to  appoint  a  receiyer  (see  l\lleit  y.  Nixon, 
25  Ch.  D.  238;  Baglg  y.  JFent,  W.  N.  (1884),  197);  (iy)  if  in  possession,  to  cat 
and  seU  timber.] 

[Sect.  20  provides  that  the  newer  of  sale  shall  not  be  exercised  unless 
(i)  x^otice  has  been  giyen  to  ^y  off  l^e  principal,  and  default  has  been  made  for 
three  months ;  or  (ii)  interestxs  two  months  in  acrear ;  or  {m\  there  has  been  a  breach 
of  some  provision  in  the  mortgage  other  than  the  coyenante  lor  payment  of  principal 
andintoest.] 

[Sect.  21  relates  to  conyeyanoe,  &c.  on  an  exercise  of  the  power  of  sale,  and 
prescribes  the  application  of  the  pnrchase-money.] 

[Sect.  22  empowers  the  mortgagee  to  giye  receipts.] 

[Sect.  23  reilates  to  the  amoont  and  application  of  the  insurance  money.] 

[Sect.  24  dealfl  with  the  appointment,  powers,  remuneration,  and  duties  of  the 
reoeiyer,  who  is  to  be  deemed  the  agent  of  the  mortgagor.  Where  an  action  is 
pending  the  receiver  should  be  appointed  by  the  Court  rather  than  by  the  mortgagee 
under  tiie  Act  {Illlett  y.  Nixon,  25  Ch.  I).  238).  If  the  mortgagee  has  appointed  a 
receiver  the  mortgagor  wiU  not  be  aJlowed  to  distrain  for  rent  due  from  the  tenants 
(Bayl^  y.  Went,  W.  N.  (1884),  197).] 

Action  respecting  Mortgage. 

25. — (1.)  Any  person  entitled  to  redeem  mortgaged  property  may  Saleof  mort- 
haye  a  judgment  or  order  for  sale  instead  of  for  redemption  in  an  ^^?f.  ^^I- 
action  brought  by  him  either  for  redemption  alone,  or  for  sale  alone,  fm  forc- 
er for  sale  or  redemption  in  the  alternative.  dosure,  &c. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or  fox 
sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage  money, 
the  Court,  on  the  request  of  the  mortgagee,  or  of  any  person  interested 
either  in  the  mortgage  money  or  in  the  right  of  redemption,  and,  not- 
withstanding the  dissent  of  any  other  person,  and  notwithstanding 

i2 


116 


CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 
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that  the  mortgagee  op  any  person  so  interested  does  not  appear  in  the 
action,  and  without  allowing  any  time  for  redemption  or  for  payment 
of  any  mortgage  money,  may,  if  it  thinks  fit,  direct  a  sale  of  the  mort- 
gaged property,  on  such  terms  as  it  thinks  fit,  including,  if  it  thinks 
fit,  the  deposit  in  Court  of  a  reasonahle  sum  fixed  by  the  Court,  to 
meet  the  expenses  of  sale  and  to  secure  performance  of  the  terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested  in  the  right  of 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  application  of 
any  defendant,  direct  the  plaintiff  to  give  such  security  for  costs  as  the 
Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any  defendant, 
and  may  give  such  directions  as  it  thinks  fit  respecting  the  costs  of  the 
defendants  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if  it  thinks  fit, 
direct  a  sale  without  previously  determining  the  priorities  of  incum- 
brancers. 

(5.)  This  section  applies  to  actions  brought  either  before  or  after  the 
commencement  of  this  Act  (y). 

(6.)  The  enactment  described  in  Fart  II.  of  the  second  schedule  to 
this  Act  is  hereby  repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 

(^)  The  Court  has  power  at  any  time  before  foredoBore  ahsolate  to  order  a  sale 
{Union  Bank  v.  Inffram,  20  Ch.  D.  463 ;  61  L.  J.  Ch.  608  ;  30  W.  R.  376 ;  46  L.  T. 
607 ;  TTesUm  ▼.  DaviiUon,  W.  N.  (1882),  28 ;  South  JFestem  Bank  y.  TStmer,  31 W.  B. 
113).  As  to  the  form  of  order  where  the  mortgagor  has  not  appeared,  see  Wade  y. 
mison,  22  Ch.  D.  236 ;  62  L.  J.  Ch.  399 ;  31  W.  R.  237 ;  47  L.  T.  696 ;  South 
Western  Bank  y.  Turner,  Although  a  sale  may  be  directed  in  a  foreclosure  action 
without  the  plaintiff's  consent,  eyen  where  the  mortgaged  property  is  only  an  equity 
of  redemption,  and  there  are  prior  mortgagees  not  parties,  a  sale  will  not  be  directed 
at  the  request  of  a  defendant  who  will  not  giye  security  (Crippa  y.  Wood^  61  L.  J. 
Ch.  684). 

Where  the  application  for  a  sale  was  made  by  the  defendant,  the  mort|pagor,  after 
the  time  appointed  for  the  parent  of  the  mortgage  money,  the  Court  directed  that 
on  the  defendant  paying  within  one  month  into  Court  the  sum  of  160/.  as  a  deposit 
to  meet  the  expenses  of  sale,  and  also  paying  the  plaintiff's  costs  of  the  application, 
there  should  be  a  sale  of  the  property,  but  otherwise  a  foreclosure  ( Weston  y.  David* 
eon,  W.  K.  (1882),  28).  Where  there  were  several  mortgages  a  sale  was  directed, 
in  a  redemption  action,  upon  the  application,  soon  after  Uie  issue  of  the  writ  of 
summons,  of  the  plaintiff  who  was  the  owner  of  the  equity  of  redemption ;  but  it 
was  held  that  a  reseryed  price  large  enough  to  coyer  what  was  due  to  mortffag^eea 
who  opposed  the  sale  must  be  fixed,  and  that  the  plaintiff  must  gplye  security  for  the 
costs  of  the  sale,  the  conduct  of  which  was  g^ven  to  him,  and  which  was  directed  to 
take  place  out  of  Court,  the  proceeds  of  sale  being  directed  to  be  brought  into  Court 
(Woolley  y.  Colman,  21  Ch.  D.  169).  A  tenant  in  common  who  has  mortgaged  hia 
share  to  another  tcniant  in  common  cannot  enforce  a  partition  or  sale  of  the  whole 
property  against  tiie  will  of  the  mortgagee  without  paying  off  the  mortgage  {Oibbe 
y.  Maydon,  30  W.  R.  726). 

An  equitable  mortgagee  by  deposit  may  haye  a  sale  though  there  is  no  me- 
morandum of  deposit  and  no  agreement  to  execute  a  leg^  mortgage  {Oldhwn  y. 
Stringer,  W.  N.  (1884),  236). 

V. — Statutoby  Mobtoaqe. 

[Sects.  26^29  provide  for  forms  of  statatozy  mortgages,  transfers  and  reoon- 
yeyanoes.] 

YI. — ^Tbust  and  Mobtoage  Estates  on  Death. 

30. — (1.)  Where  an  estate  or  interest  of  inheritance,  or  limited  to  the 
heir  as  special  occupant,  in  any  tenements  or  hereditaments,  corporeal 
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or  incorporeal,  is  Tested  on  any  trust,  or  by  way  of  mortgage,  in  any  44  ft  46  Vict, 
person  solely,  the  same  shall,  on  his  death,  notwithstanding  any  testa-    Q-  ^h  ■»  30. 
mentary  disposition,  devolve  to  and  become  vested  in  his  personal  estates  on 
representatives  or  representative  from  time  to  time,  in  like  manner  as 
if  the  same  were  a  chattel  real  vesting  in  them  or  him ;  and  accord- 
ingly all  the  like  powers,  for  one  only  of  several  joint  personal  repre- 
sentatives, as  well  as  for  a  single  personal  representative,  and  for  all 
the  personal  representatives  together,  to  dispose  of  and  otherwise  deal 
with  the  same,  shall  belong  to  the  deceased's  personal  representatives 
or  representative  from  time  to  time,  with  all  the  like  incidents,  but 
aubject  to  all  the  like  rights,  equities,  and  obligations,  as  if  the  same 
were  a  chattel  real  vesting  in  them  or  him ;  and,  for  the  purposes  of 
this  section,  the  personal  representatives,  for  the  time  being,  of  the 
deceased,  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers  (A). 

(2.)  Section  four  of  the  Vendor  and  Purchaser  Act,  1874,  and  section  87  &  38  Vict, 
forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby  repealed  (t).       ^^  ^'^^  y,^ 

(3.)  This  section,  including  the  repeals  therein,  applies  only  in  cases  o.  87. 
of  death  after  the  commencement  of  this  Act. 

(A)  The  section  applies  to  copyholds  {Be  Hughet,  W.  N.  (1884),  63).  Qu.  What 
becomes  of  the  legal  estate  when  there  is  no  personal  representative  P  See  Be  FUling^ 
26  Ch.  D.  432. 

(i)  See  these  sections,  rniU^  p.  107. 

Vil. — Tbttstbes  Am)  Execxtto&s. 

31. — (1.)  Where  a  trustee,    either   original   or  substituted,   and  Appointment 
whether  appointed  by  a  Court  or  otherwise,  is  dead,  or  remains  out  tmstees 
of  the  United  Kingdom  for  more  than  twelve  months,  or  desires  to  be  nesting  of 
discharged  from  the  trusts  or  powers  reposed  in  or  conferred  on  him,  pertv,^&o. 
or  refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting  therein, 
then  the  person  or  persons  nonunated  for  this  purpose  by  the  instru- 
ment, if  any,  creating  the  trust  {k\  or  if  there  is  no  such  person,  or  no 
such  person  able  and  willing  to  act,  then  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee  (/),  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or  trustees  in  the  place 
of  the  trustee  dead,  remaining  out  of  the  United  Kingdom,  desiring  to 
be  discharged,  refusing  or  being  unfit,  or  being  incapable,  as  afore- 
said (m). 

ih)  See  B$  Walker,  24  Gh.  D.  698. 

(Q  The  representatiTe  of  a  deceased  trustee  is  not  bound,  at  the  request  of  the 
teetui  mietrtui,  to  exerdse  the  power  (Re  Sarah  Knight,  26  Oh.  D.  82). 

(m)  where  tiie  power  given  by  this  section  can  be  exercised,  application  ought  not 
to  be  made  to  the  Court  (JZ^  Qibbon,  W.  K.  (1882),  12 ;  30  W.  B.  287). 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of  trustees 
may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be  obligatory 
to  appoint  more  than  one  new  trustee,  where  only  one  trustee  was 
originally  appointed,  or  to  fill  up  the  original  number  of  trusteeSi 
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44  k  45  Vict,  where  more  than  two  trustees  were  originally  aj>pointed;  but,  except 
c.  41,  8.  31.  <,j-jiere  only  one  trustee  was  originally  appointed,  a  trustee  shall  not  be 
discharged  under  this  section  from  his  trust  unless  there  will  be  at 
least  two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or  thing 
requisite  for  vesting  the  trust  property,  or  any  part  thereof,  jointly  in 
the  persons  who  are  the  trustees,  shall  be  executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  shall  have  the  same  powers,  authorities,  and  discretions,  and 
may  in  all  respects  act,  as  if  he  had  been  originally  appointed  a  trustee 
by  the  instrument,  if  any,  creating  the  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  wiU  but  dying 
before  the  testator  (//} ;  and  those  relative  to  a  continuing  tmstee  in- 
clude a  refusing  or  retiring  trustee,  if  willing  to  act  in  the  execution  of 
the  provisions  of  this  section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion {mm)  is  not  expressed  in  the  instrument,  if  any,  creating  the  trust) 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

(//)  If  all  the  tmstecs  piedeoeaee  the  testator,  then  (in  the  absence  of  an  express 
power)  recourse  must  be  had  to  the  Court  {Be  Ordt,  24  Ch.  D.  271 ;  Me  Li^kUody, 
W.  N.  (1885),  3). 

(mm)  See  Cecil  v.  Langdon^  28  Ch.  D.  1. 

Retirement  32. — (1.)  Where  there  are  more  than  two  trustees,  if  one  of  them  by 

of  tnutee.  ^^^  declares  that  he  is  desirous  of  being  discharged  from  the  trust, 
and  if  his  co-trustees  and  such  other  person,  if'  any,  as  is  empowered 
to  appoint  trustees,  by  deed  consent  to  the  discharge  of  the  trustee, 
and  to  the  vesting  in  the  co-trustees  alone  of  the  trust  property,  then 
the  trustee  desirous  of  being  discharged  shall  be  deemed  to  have 
retired  from  the  trust,  and  shall,  by  the  deed,  be  discharged  therefrom 
under  this  Act,  without  any  new  trustee  being  appointed  in  his  place. 
(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust  property 
in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contraiy  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  any  provi- 
sions therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or  after  the 

commencement  of  this  Act. 

Powenof  new      83. — (1.)  Every  trustee  appointed  by  the  Court  of  Chancery,  or  by 

*"!*^^      the  Chanoeiy  Division  of  the  Court,  or  by  any  other  Court  of  competent 

^itrt.  jurisdiction,  shall,  as  well  before  as  after  the  trust  property  becomes 

by  law,  or  by  assurance,  or  otherwise,  vested  in  him,  have  the  same 

powers,  authorities,  and  discretions,  and  may  in  all  respects  act  as  if 
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he  had  been  onginalty  appoiiited  a  trustee  hj  the  instzxisient*  if  any,  44  &  43  Viot. 
creating  the  trust.  ' 


(2.)  This  section  applies  to  appointments  made  either  before  or  aftor 
the  conmienoement  of  this  Act. 

34. — (1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  V«sda|r  of 
perform  any  trust  contains  a  dedaiation  by  the  appointor  to  the  effect  ^  nev^oT   ^ 
that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any  connnmny 
chattel  so  subject^  or  the  right  to  reoorer  and  receive  any  debt  or  other 
thing  in  action  so  sdbject,  shall  Test  in  the  persons  who  by  riituo  of 
the  deed  become  and  are  the  trustees  for  performing  the  trust,  that 
declaration  ahally  without  any  conveyance  or  asagnment,  operate  to 
vest  in  those  persons,  as  jcnnt  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right. 

(2.)  Where  a  deed  by  which  a  retirxog  trustee  is  disdiarged  under 
this  Act  contains  such  a  declaration  as  is  in  this  section  mentioned  by 
the  retiring  and  continuing  trustees,  and  by  the  other  person,  if  any, 
empowered  to  appoint  trustees,  that  declaration  shall,  without  any 
conveyance  or  assignment,  opiate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  ri^t  to  which  the  declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity  or  property  as  is  only  transferable  in  books  kept  by  a  com- 
pany or  other  body,  or  in  manner  prescribed  by  or  under  Act  of  Par- 
liament (n). 

(4.)  For  purposes  of  registration  of  the  deed  in  any  re^tiy,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  con- 
veying party  or  parties,  and  the  conveyance  shall  be  deemed  to  be 
made  by  him  or  them  nnder  a  power  conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act 

(fi)  See  Mi  JTamfOfs  W.  N.  (1883),  31. 

[Sect.  36  proTidee  that  tnutees  with  a  tnut  for  or  ^wer  of  sale  imder  an  inatm- 
mflDt  oomizig  into  operation  nnoe  the  Act,  may  aell  in  lots,  by  auction  or  private 
contzaot,  sabject  to  special  oonditioos,  &o.] 

[Sect.  36  enables  trastees  to  s^ive  receipts  for  money  or  personal  property  payable 
or  transferable  to  them.] 

I^ect.  37  empowers  exeontors  and  trustees  to  oompoimd,  and  oompromiBe  debts 
ana  claims.] 

[Sect.  38  prorides  that  powers  or  trusts  given  since  the  Act  to  two  or  more 
execators  or  trustees  jointly  may  be  exercised  by  the  sorriyors  or  suryivor  of  them.] 

Vjlll. — MARKrKD  Women. 

89. — (1.)  Notwithstanding  that  a  married  woman  is  restrained  from  Power  for 
anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears  to  the  ^^J^\^of 
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44  &  45  Vict.  Court  to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent, 

o.  41,  B.  39.  })uid  her  interest  in  any  property  (o). 

married  (2.)  This  section  applies  only  to  judgments  or  orders  made  after  the 

woman.  commencement  of  this  Act. 

Where  order  ,  (o)  An  order  binding  the  interest  of  a  married  woman  will  only  be  made  where  it 
bindinof  mar-  is  clear  that  the  removal  of  the  restraint  will  be  for  her  benefit,  and  not  merely  for 
ried  woman's  the  benefit  of  her  husband  (Tamplin  v.  Miller,  W.  N.  (1882),  44  ;  30  W.  R.  422). 
interest  made.  The  order  has  been  made  where  land  in  which  a  married  woman  had  an  interest 
settled  to  her  separate  use  without  power  of  anticipation,  having  been  sold,  part  of 
the  proceeds  of  the  sale  was  to  be  paid  to  a  mortgagee  {JRe  Landfieldj  Landfield  v. 
Landfieldf  30  W.  R.  377) ;  where  the  sanction  of  the  Court  was  required  to  a  com- 
promise of  the  claims  of  a  married  woman  to  trust  property,  to  which  she  was 
entitled  for  her  separate  use  without  power  of  anticipation  (Tamplin  v.  Miller) ; 
and  where  a  married  woman  was  entitled  for  her  separate  use  for  life  without 
power  of  anticipation  to  the  income  of  a  fund  in  Court,  to  the  corpus  of  which,  in 
the  event  which  had  happened,  she,  in  default  of  the  exerdse  of  a  testamentary 
power  of  appointment  vested  in  herself,  was  entitled  absolutely,  the  Court  (she 
having  contracted  a  number  of  debts,  for  payment  of  which  her  creditors  were 
pressing  her  and  causing  her  great  annoyance)  considered  that  the  restraint  on 
anticipation  ought  to  be  removed,  and  ordered  part  of  the  fund  to  be  paid  out  to 
her  in  order  to  enable  her  to  pay  her  debts  (Hodges  y.  Hodges,  30  W.  K.  483 ;  20 
Ch.  D.  749).  See  also  Ex  parte  Thompson,  W.  N.  (1884),  28;  Musgravey.  Sandetnan, 
48  L.  T.  216  ;  Sedgwick  v.  Thomas,  48  L.  T.  100.  An  order  has  been  made  under 
special  circumstances  authorizing  the  sale  of  a  married  woman's  life  interest  in 
order  to  provide  funds  for  the  purpose  of  emigration ;  see  Be  Flood,  11  L.  R.  Ir. 
355,  where  the  form  of  the  order  is  g^Ven.  But  it  must  be  clearly  shown  that  the 
removal  of  the  restraint  will  beneJU  the  married  woman  (Be  Warren,  W.  N.  (1883), 
125  ;  52  L.  J.,  Ch.  928,  where  the  object  was  to  put  an  end  to  a  marriage  settle- 
ment on  the  groimd  that  the  wife  was  past  child-bearing,  and  the  Court  ox  Appeal 
refused  to  allow  it).  As  to  ntiarried  woman  tenant  for  life,  see  the  Settled  i^md 
Act,  1882,  s.  61,  infra. 
Form  of  '^^^  order  is  xnade  under  the  general  power  of  the  Court,  conferred  by  the  statute, 

order  ^^^  where  made  in  any  pending  action  or  proceeding  it  need  not  be  intituled  in  the 

"      ^;     .  Act  (Be  Landfield,  LandJUld  v.  LandJUld,  30  W.  R.  377).     The  appUoation  for  the 

Application      order  is,  where  the  subject  of  an  independent  proceeding,  niade  by  summons 
for  order ;  ^g.  69  (3) ;  Be  Lilluall,  W.  N.  (1882),  6  ;  30  W.  R.  243). 

[Sect.  40  empowers  a  married  woman,  whether  an  infant  or  not,  to  appoint  an 
attorney.] 

IX. — ^Infants. 
Sales  and  41.  Where  a  person  in  his  own  right  seised  of  or  entitled  to  land  for 

ludTof^hifant  ^^  ^^^^  in  fee  simple,  or  for  any  leasehold  interest  at  a  rent,  is  an 
owner.  infant,  the  land  shall  be  deemed  to  be  a  settled  estate  within  the 

40  &  41  Viot.    Settled  Estates  Act,  1877  ( o). 
0. 18. 

(p)  See  Be  Liddell,  W.  N.  (1882),  183 ;  31  W.  R.  238. 

Management       42. — (1.)  If  and  as  long  as  any  person  who  would  but  for  this 
roc^t  fmd      is^^^^n  ^0  beneficially  entitled  to  the  possession  of  any  land  is  an 
apphcation      infant,  and  being  a  woman  is  also  unmarried,  the  trustees  appointed 
durSiff™^        for  this  purpose  by  the  settlement,  if  any,  or  if  there  are  none  so 
minority.         appointed,  then  the  persons,  if  any,  who  are  for  the  time  being  under 
the  settlement  trustees  with  power  of  sale  of  the  settled  land,  or  of 
part  thereof,  or  with  power  of  consent  to  or  approval  of  the  exercise  of 
such  a  power  of  sale,  or  if  there  are  none,  then  any  persons  appointed 
as  trustees  for  this  purpose  by  the  Court,  on  the  application  of  a 
guardian  or  next  friend  of  the  infant,  may  enter  into  and  continue  in 
possession  of  the  land ;  and  in  every  such  case  the  subsequent  provi- 
sions of  this  section  shall  apply. 

[Sub-sections  2  and  3  confer  eztenslTe  powers  of  management  on  the  trustees.] 
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(4.)  ThetmBtees  may  apply  at  discretion  any  income  which,  intheezerciBeof  snch  44  Si  45  Vict, 
diamtion,  they  deem  proper,  according  to  the  infant's  age,  for  his  or  her  mainte-     0.  41,  8.  42. 

nance,  education,  or  benc£t,  or  pay  thereout  any  money  to  the  infant's  parent  or  

guardian,  to  be  applied  for  Uie  same  purposes. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the  land  in  investment 
on  seouritieB  on  which  they  are  by  the  settlement,  if  any,  or  by  law,  authorized  to 
invest  trust  money,  with  power  to  vary  investments ;  and  shall  accumulate  the  in- 
come of  the  investments  so  made  in  the  way  of  compound  interest,  by  from  time  to 
time  similarly  investing  such  income  and  the  resulting  income  of  invefitments ;  and 
shall  stand  poosessed  01  the  aocnmulated  fund  arising  from  income  of  the  land  and 
from  investments  of  income  on  the  trusts  following  (namely) : 

g.)  If  the  infant  attains  the  ag^  of  twenf^-one  years,  then  in  trust  for  the  infant ; 
QL)  If  the  infant  is  a  woman  and  mames  while  an  infant,  then  in  trust  for  her 
separate  use,  indroendently  of  her  husband,  and  so  that  her  receipt  after 
she  marries,  and  tnough  still  an  infant,  shall  be  a  good  discharge ;  but 
(ill.)  If  the  infant  dies  while  an  infant,  and  being  a  woman  without  having  been 
married,  then,  where  the  infant  was,  under  a  settlement,  tenant  for  life,  or 
by  purchase  tenant  in  tail  or  tail  male  or  tail  female,  on  the  trusts,  if  any, 
decmred  of  the  accumulated  fund  by  that  settlement ;  but  where  no  such 
trusts  are  declared,  or  the  infant  has  taken  the  land  from  which  the  accu- 
mulated fund  is  derived  l^  descent,  and  not  by  purchase,  or  the  infant  is 
tenant  for  an  estate  in  fee  smiple,  absolute  or  determinable,  then  in  trust  for 
the  infant's  personal  representatives,  as  part  of  the  infant's  personal  estate  ; 
but  the  accumulations,  or  any  put  thereof,  may  at  any  time  be  applied  as  if  the  same 
were  income  arising  in  the  then  current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an  undivided  share  of  land,  the 
powers  of  this  section  relative  to  the  land  may  be  exercised  jointly  with  persons 
entitled  to  possession  of,  or  having  power  to  act  in  relation  to,  the  other  undivided 
share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not  expressed 
in  the  instrument  under  which  the  interest  of  the  infant  arises,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  the  provisions  Uierein  contained. 

(8.)  This  section  applies  only  where  that  instrument  comes  into  operation  after  the 
oommencement  of  this  Act. 

43. — (1.)  Where  any  property  is  held  by  trustees  in  trust  for  an  Application 
infant,  either  for  Hfe,  or  for  any  greater  interest,  and  whether  abso-  }>ytrastwsof 
lutely,  or  contingently  on  his  attaining  the  age  of  twenty-one  years,  or  property  of 

on  the  occurrence  of  any  event  before  his  attaining  that  aire,  the  ^^y^^tfor 

o  o  »  maintenanoei 

trustees  may,  at  their  sole  discretion,  pay  to  the  infant's  parent  or  &o. 

guardian,  if  any,  or  otherwise  apply  for  or  towards  the  infant's  main- 
tenance, education,  or  benefit,  the  income  of  that  property,  or  any  part 
thereof,  whether  there  is  any  other  fund  applicable  to  the  same  pur- 
pose, or  any  person  bound  by  law  to  provide  for  the  infant's  mainte- 
nance or  education,  or  not  (g). 

(q)  Trustees  cannot  under  this  section  apply  the  income  of  an  infant's  contingent 
legacy  for  the  benefit  of  the  infant,  unless  tne  income  will  go  along  with  the  capital 
of  the  legacy  if  and  when  such  capital  vests  {Re  Judkin,  25  Ch.  D.  743) ;  and  see  He 
Diekson  W.  N.  (1884),  235.  Under  this  and  the  next  sub-section  trustees  may 
apply  past  accumulations  of  income  in  payment  of  past  maintenance  {Re  ruts, 
W.  N.  (1884),  226). 

(2.)  The  trustees  shall  accumulate  aU  the  residue  of  that  income  in 
the  way  of  compound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  from  time  to  time  on  securities  on  which  they  are  by 
the  settlement,  if  any,  or  by  law,  authorized  to  invest  trust  money,  and 
shall  hold  those  accumulations  for  the  benefit  of  the  person  who  ulti- 
mately becomes  entitled  to  the  property  from  which  the  same  arise  {qq) ; 
but  so  that  the  trustees  may  at  any  time,  if  they  think  fit,  apply  those 
accumulations,  or  any  part  thereof,  as  if  the  same  were  income  arising 
in  the  then  current  year. 

{gq)  See  Re  Buckley^  22  Ch.  D.  583. 
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(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  (r) 
is  not  expressed  in  the  instnunent  under  which  the  interest  of  the 
infant  arises,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  whether  that  instrument  comes  into  opera- 
tion before  or  after  the  commencement  of  this  Act. 

(r)  A  direction  for  accumulation  of  income  until  the  happening  of  the  contingency 
on  which  infants  are  to  become  entitled  does  not  show  a  **  contrary  intention '*'  {Re 
Thatcher,  26  Ch.  D.  426). 

X. — Eent-Chabges  and  other  Annual  Sums. 

[Sect.  44  provides  remedies  for  recovery  of  Annual  sums  charged  on  land  ;  it  is 
limited  to  the  case  of  instruments  coming  mto  operation  since  the  Act.] 

[Sect.  45  provides  for  the  redemption  of  quit  rents  and  other  perpetual  charges.] 

XI. — Powers  of  Attorney. 

[Sect.  46  pre  Tides  that  an  attorney  may  execute  his  power  in  his  own  name.] 

[Sect.  47  provides  that  acts  done  in  pursuance  of  a  power  of  attorney  without 
notice  of  revocation  shall  be  good.] 

48. — (1.)  An  instrument  creating  a  power  of  attorney,  its  execution 
being  verified  by  affidavit,  statutory  declaration,  or  other  sufficient 
evidence,  may,  with  the  affidavit  or  declaration,  if  any,  be  deposited 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall  be  kept,  and 
any  person  may  search  that  file,  and  inspect  every  instrument  so 
deposited,  and  an  office  copy  thereof  shall  be  delivered  out  to  him  on 
request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be  presented  at  the 
office,  and  may  be  stamped  or  marked  as  an  office  copy,  and  when  so 
stamped  or  marked  shall  become  and  be  an  office  copy. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall  without 
further  proof  be  sufficient  evidence  of  the  contents  of  the  instrument 
and  of  the  deposit  thereof  in  the  Central  Office. 

(5.)  General  Eules  may  be  made  for  puirposes  of  this  section,  regu- 
lating the  practice  of  the  Central  Office,  and  prescribing,  with  the 
concurrence  of  the  Commissioners  of  her  Majesty's  Treasury,  the 
fees  to  be  taken  therein  {rr), 

(6.)  This  section  applies  to  instruments  creating  powers  of  attorney 
executed  either  before  or  after  the  commencement  of  this  Act. 

(rr)  Qeopottf  p.  133. 

Xn. — CONSTBUOTION  Aim  EfFECT  OF  DeSDS  Aim  OTHEB  IkSTBTTMSKTS. 
[Sect.  49  xendera  the  xuse  of  the  word  <*  grant"  unneoeasary.] 

[Sect.  60  provides  that  freeholds  or  a  thing  in  action  may  be  conveyed  by  a 
person  to  himself  and  another  jointly,  and  by  a  husband  to  his  wife,  and  ij  a  wife 
to  her  husband,  alone  or  jointly  with  another  person.] 

[Sect.  61  provides  that  the  words  «in  fee  simple,"  and  "  in  tail,"  may  be  used 
instead  of  the  old  words  of  limitation.] 

[Sect.  52  authorises  the  release  of  powers  whether  coupled  with  an  interest  or 
not.  See  Re  Eyre,  49  L.  T.  259 ;  W.  N.  (1883),  153 ;  Oonv.  Act,  1882,  s.  6, 
jpa»<,  p.  129.] 
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[Seot.  53  rolatee  to  the  oonstraction  of  supplemental  or  annexed  deeds.]  44  &  45  ^ot. 

0.  41,  s.  56. 
[Seot.  54  enacts  that  a  receipt  in  the  body  of  a  deed  shall  be  soffident.]  

[Sect.  55  provides  that  a  receipt  in  a  deed  or  endorsed  npon  it,  shall  in  fayour  of 
a  subsequent  purchaser,  be  sufficient  eyidence  of  payment.] 

66. — (1.)  Where  a  solicitor  produces  a  deed,  having  iq  the  body  Receipt  in 
thereof  or  indorsed  thereon  a  receipt  for  consideration  money  or  other  £^^[01^ 
consideration,  the  deed  being  executed,  or  the  indorsed  receipt  being  authority  for 
signed,  by  the  person  entitled  to  give  a  receipt  for  that  consideration,  Jq2^|^^ 
the  deed  shall  be  sufficient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the  same  to  the  solicitor,  with- 
out the  solicitor  producing  any  separate  or  other  direction  or  authority 
in  that  behalf  from  the  person  who  executed  or  signed  the  deed  or 
receipt. 

(2.)  This  section  applies  only  in  cases  where  consideration  is  to  be 
paid  or  given  after  the  commencement  of  this  Act  {$). 

(«)  This  section  does  not  authorize  fiduciary  vendors  to  require  the  purchaser  to  Sales  by 
pay  the  purchase-money  to  their  solicitor  on  production  of  a  duly-executed  con-  trustees, 
veyanoe  in  cases  where  before  the  Act  they  could  not  have  required  the  purchaser 
to  pay  the   purchase-money   to    their  solicitor   under  a   special  authority  (JStf 
BeUamy,  24  Gh.  D.  387 ;  B$  Flower  and  Metropolitan  Board  of  Workt,  27  Ch.  D. 
592). 

[Sect.  57  provides  for  statutory  forms  of  deeds.] 

[Sects.  58 — 60  relate  to  the  construction  of  covenants.] 

[Seot.  61  dispenses  with  the  necessity  for  the  joint  account  clause  in  mortgages.] 

[Sect.  62  relates  to  the  grant  of  easements,  &o.,  by  way  of  use.] 

[Seot.  63  dispenses  with  the  necessity  for  the  '*  all  the  estate"  clause.] 

[Seot.  64  relates  to  the  construction  of  the  covenants,  &c.,  implied  by  the  Act.] 

XTTT. — Jjo^Q  TsBHS. 

[Sect.  65  authorises  the  enlargement  in  certain  cases  of  long  terms  of  years  into 
fee  simple  estates.  See  Be  Smith  and  Stott,  31  W.  R.  411.  The  section  is 
amended  by  seot.  11  of  the  Ck>nv.  Act,  1882.] 

XIV. — ^Adoption  op  Act. 

66.— (1.)  It  is  hereby  declared  that  the  powers  given  by  this  Act  to  any  person.  Protection  of 
and  the  covenants,  provisions,  stipulations,  and  words  wmch  under  this  Act  are  to  solicitor  and 
be  deemed  included  or  impUed  in  any  instrument,  or  are  by  this  Act  made  appli-  trustees 
cable  to  any  contract  for  sale  or  other  transaction,  are  and  shall  be  deemed  in  law  adopting 
proper  powers,  covenants,  provisions,  stipulations,  and  words,  to  be  given  by  or  to  Act. 
be  contained  in  any  such  instrument,  or  to  be  adopted  in  connexion  with,  or  applied 
to,  any  such  contract  or  transaction ;  and  a  solicitor  shall  not  be  deemed  guilty  of 
neglect  or  breach  of  duty,  or  become  in  an^  way  liable,  by  reason  of  his  omittmg, 
in  good  faith,  in  any  sudi  instrument,  or  m  connexion  with  any  such  contract  or 
transaction,  to  negative  the  giving,  inclusion,  implication,  or  application  of  any  of 
those  powers,  covenants,  provisions,  stipulations,  or  words,  or  to  insert  or  apply 
any  others  in  place  thereof,  in  any  case  where  the  provisions  of  this  Act  would 
allow  of  his  domg  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply  that  the  insertion  in  any 
Budi  instrument,  or  the  adoption  in  connexion  with,  or  the  application  to,  any  con- 
tract or  transaction,  of  any  further  or  other  powers,  covenants,  provisions,  stipula- 
tions, or  words  is  improper. 

(3.)  Where  the  soUcitbr  is  acting  for  trustees,  executors,  or  other  persons  in  a 
fiduciaryposition,  those  persons  shall  also  be  protected  in  like  manner. 

(4.)  Where  su(^  persons  are  acting  without  a  solicitor,  they  shall  also  ba  pro- 
tected in  Uke  manner. 
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44  &  46  Vict.  XV. — Miscellaneous. 

A    Al     ■    AT 

*  67. — (1.)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall  be  i 

Eegulationfl      'writing. 

respecting  (2-)  Any  notice  required  or  authorized  by  this  Act  to  be  served  on  a  lessee  or 

notice.  mortgagor  shall  be  sujG&cient,  although  only  addressed  to  the  lessee  or  mortgagor 

by  that  designation,  without  his  name,  or  generally  to  the  persons  interested,  with- 
out any  name,  and  notwithstanding  that  any  person  to  be  aJSected  by  the  notice  is 
absent,  under  disability,  unborn,  or  unascertained. 
^  (3.^  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall  be  suffi- 
cientlv  served  if  it  is  left  at  the  last-known  place  of  abode  or  business  in  the  United 
Kingdom  of  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other  person  to  be  served, 
or,  in  case  of  a  notice  required  or  authorized  to  be  served  on  a  lessee  or  mortgagor, 
ia  affixed  or  left  for  him  on  the  land  or  any  house  or  building  comprised  in  the 
lease  or  mortgage,  or,  in  case  of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or 
counting-house  of  the  mine. 

(4.)  Any  notice  required  or  authorized  by  this  Act  to  be  served  shall  also  be 
sufficiently  served,  if  it  is  sent  by  post  in  a  registered  letter  addressed  to  the  lessee, 
lessor,  mortgagee,  mortgagor,  or  other  person  to  be  served,  by  name,  at  the  afore- 
said place  of  abode  or  business,  office,  or  counting-house,  and  if  that  letter  is  not 
returned  through  the  post-office  undelivered  ;  and  that  service  shall  be  deemed  to 
be  made  at  the  time  at  which  the  registered  letter  would  in  the  ordinary  course  be 
delivered. 

(5.)  This  section  does  not  apply  to  notices  served  in  proceedings  in  the  Court. 
Short  title  of         68.  The  Act  described  in  Part  II.  of  the  First  Schedule  to  this  Act  shall,  by 
6  &  6  Will.  4,   virtue  of  this  Act,  have  the  short  title  of  the  Statutory  Declarations  Act,  1835,  and 
0.  62.  may  be  cited  by  that  short  title  in  any  declaration  made  for  any  purpose  under  or 

by  virtue  of  that  Act,  or  in  any  other  document,  or  in  any  Act  of  Parliament. 

XVI. — Cotjkt;  Procedtjbe;  Obdebs. 

Regulations  69. — (1.)  All  matters  within  the  jurisdiction  of  the  Court  under  this 
respecting  ^^^  shall,  subject  to  the  Acts  regulating  the  Court,  be  assigned  to  the 
Court  and        Chancery  Division  of  the  Court. 

applicationB.         ^2.)  Payment  of  money  into  Court  shall  effectually  exonerate  there- 
from the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall,  except  where  it  is  other- 
wise expressed,  bo  by  summons  at  chambers. 

(4.)  On  an  application  by  a  purchaser  notice  shall  be  served  in  the 
first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be  served  in  the 
first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and  discretion  to  make  such 

order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all 

or  any  of  the  parties  to  any  application. 

89  &  40  Vict.       (8.)  General  Eules  for  purposes  of  this  Act  shall  be  deemed  Sules 

o.  69,  8. 17.      q£  Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act, 

1876,  and  may  be  made  accordingly. 

(9.)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery  of 
the  County  Palatine ;  and  Eules  for  regulating  proceedings  in  that 
Court  shall  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of  the  High 
Court  acting  in  the  Chancery  Division,  and  of  the  Yioe*Chancellor  of 
the  County  Palatine. 
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(10.)  General  Bules,  and  Eules  of  the  Court  of  Chancery  of  the  44  &  45  Vict. 
County  Palatine,  under  this  Act  may  be  made  at  any  time  after  the    Q-  ^^  «'  69. 
passing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of 
this  Act. 

70. — (1.)  An  order  of  the  Court  under  any  statutory  or  other  juris-  Orders  of 
diction  shall  not  as  against  a  purchaser,  be  invalidated  on  the  ground  ^JJ^g^*"^' 
of  want  of  jurisdiction,  or  of  want  of  any  concurrence,  consent,  notice, 
or  service,  whether  the  purchaser  has  notice  of  any  such  want  or  not. 

(2.)  This  section  shall  have  effect  with  respect  to  any  lease,  sale,  or 
other  act  imder  the  authority  of  the  Court,  and  purporting  to  be  in 
pursuance  of  the  Settled  Estates  Act,  1877,  notwithstanding  the  ez-  40  &  41  Viot. 
ception  in  section  forty  of  that  Act,  or  to  be  in  pursuance  of  any  ®'  ^®>  ■*  *®* 
former  Act  repealed  by  that  Act,  notwithstanding  any  exception  in 
such  former  Act. 

(3.)  This  section  applies  to  all  orders  made  before  or  after  the  com- 
mencement of  this  Act,  except  any  order  which  has  before  the  com- 
mencement of  this  Act  been  set  aside  or  determined  to  be  invalid  on 
any  ground,  and  except  any  order  as  regards  which  an  action  or  pro- 
ceeding is  at  the  commencement  of  this  Act  pending  for  having  it  set 
aside  or  determined  to  be  invalid  (/)> 

(0  See  Be  EallDare,  21  Ch.  D.  41. 

XVn. — ^Eefeals. 

71.— (1.)  The  enactments  desoribed  in  Part  III.  of  the  Second  Schedule  to  this  Repeal  of 

Act  are  hereby  renealed.  en^tments  in 

(2.)  The  repeal  oy  this  Act  of  any  enactment  shall  not  affect  the  validity  or  in-  part  III.  of 

Yalidity,  or  any  operation,  effect,  or  consequence,  of  any  instrument  executed  or  Second 

made,  or  of  anytlung  done  or  suffered,  before  the  commencement  of  this  Act,  or  Schedule ' 

any  action,  proceeding,  or  thing  then  pending  or  uncompleted ;  and  every  such  restriction  on 

action,  proceedmg,  and  thing  may  be  carried  on  and  completed  as  if  there  had  been  ^U  repeals, 
no  Buc^  repeal  in  thia  Act ;  but  this  provision  shall  not  be  construed  as  qualifying  ^^ 

the  provision  of  thia  Act  relating  to  section  forty  of  the  Settled  Estates  Act,  1877, 
or  any  former  Act  repealed  by  that  Act. 

XVm. — ^Ibeland. 
[Sects.  72  and  73  relate  only  to  Ireland.] 

SCHEDULES. 

THE  nBST  SCHEDULE. 

Acts  JkRBorED. 

PibtI. 

1  ft  2  Vict.  0.  110. — ^An  Act  for  abolishing  anest  on  mesne  process  in  civil  actions, 

except  in  certain  cases ;  for  extending  the  remedies  of  creditota  against  the 

SToperty  of  debtors ;  and  for  amending  the  laws  for  the  relief  of  insolvent 
ebtors  in  England. 

2  ft  3  Viot.  0.  11. — ^An  Act  for  the  better  protection  of  purchasers  against  judg- 

ments, crown  debts,  lis  pendens,  and  fiats  in  bankruptcy. 
18  ft  19  Vict.  o.  15. — ^An  Act  for  the  better  protection  of  purohaaers  against  judg- 
ments, crown  debts,  oases  of  lia  pendens,  and  life  annuities  or  rentcharges. 

22  ft  23  Vict.  0.  36. — ^An  Act  to  f  urtner  amend  the  law  of  property  and  to  relieve 

trustees. 

23  ft  24  Vict.  c.  38. — ^An  Act  to  further  amend  the  law  of  property. 

23  ft  24  Yisst.  o.  115. — ^An  Act  to  simplify  and  amend  the  practice  as  to  the  entry  of 
satisfaction  on  Crown  debts  and  on  judgments. 
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27  &  2S  Vict.  c.  112. — An  Act  to  amend  the  law  relating  to  future  judgments, 

statutes,  and  recognizances. 

28  &  29  Vict.  0.  104.— The  Crown  Suits,  &c.  Act,  1865. 

31  &  32  Vict.  0.  54.— The  Judgments  Extension  Act,  1868. 

PabtII. 

6  &  6  Will.  4.  0.  62. — ^An  Act  to  repeal  an  Act  of  the  present  session  of  Parliament, 
intitided  ''An  Act  for  the  more  effectual  abolition  of  oaths  and  af&rmations 
taken  and  made  inyarious  Departments  of  the  State,  and  to  substitute  declara- 
tions in  lieu  thereof ;  and  for  the  more  entire  suppression  of  voluntary  and 
extra-judicial  oaths  and  affidavits;"  and  to  make  other  provisions  for  the 
abolition  of  unneoessarj  oaths. 

THE  SECOND  SCHEDULE. 

Repkaus. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  words,  section, 
or  other  part,  first  or  last  mentioned,  or  otherwise  referred  to  as  forming  the 
beg^inning,  or  as  forming  the  end,  of  the  portion  comprised  in  the  description  or 
citation. 

PabtL 

An  Act  to  further  amend  the  law  of )  .   ^^ .  ^-meiw  _ 
property  and  to  relieve  trustees . .  )      *^  *  nameiy, 
Sections  four  to  nine. 


22  &  23  Vict.  0.  36 

in  part. 


23  &  24  Vict.  c.  126. 
in  part. 


16  &  16  Vict.  c.  86 

in  part. 


The  Common  Law  Procedure  Act,  \  .   ^__. .  -,.-_^i^ 
I860 ^ *  I  m part;  namely,— 

Section  two. 

Past  II. 
An  Act  to  amend  the  practice  and ) 


of  proceeding  in  the  High  >  in  part ;  namely, — 
of  Qiancery    ) 


course 
Court 

Section  forty-eight. 


8  &  9  Vict.  c.  119 


23  &  24  Vict.  c.  145.... 
in  part. 


Pabt  III. 

An  Act  to  facilitate  the  oonyejtmoe 
of  real  property. 

An  Act  to  give  to  trustoee,  mort-  \ 
gagees,  and  others  ajrtein  powers  i^^  namely,- 
now  commonly  mserted  m  settle-  /  *"A'^''»  *«****»*/> 
ments,  mortgages,  and  wills  . . . .  / 

Parts  II.  and  III.  (sections  eleven  to  thirty). 


THE  THIRD  SCHEDULE. 
[This  schedule  contains  the  statutory  mortgages  referred  to  in  Part  V.  of  the  Act.] 


THE  FOURTH  SCHEDULE. 
[This  schedule  contains  the  forms  of  deeds  referred  to  in  sect.  67.] 
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CONVEYANCING  ACT,  1882.  46  &  46  Vict 

0.  39. 


46  ft  46  VICT.  Cap.  39. 


An  Act  far  further  imprmng  the  Practice  of  Conveyancing ;  and  for 
other  purposes.  [10th  August,  1882.] 

Be  it  enacted,  Ac.  as  follows : — 

Preliminary, 
1. — (1.)  This  Act  may  be  cited  as  the  Conyeyancing  Act,  1882 ;  and  Short  titles; 
the  Conveyancing  and  Law  of  Property  Act,  1881  (in  this  Act  referred  ^oS*^^" 
to  as  the  Conveyancing  Act  of  1881)  and  this  Act  maybe  cited  together  extent; 
as  the  Conveyancing  Acts,  1881,  1882.  tio^'^" 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence  44  ^  45  ^liA. 
and  take  effect  from  and  immediately  after  the  thirty-first  day  of  ^*  ^1* 
December,  one  thousand  eight  hundred  and  eighty-two,  which  time  is 
in  this  Act  referred  to  as  the  commencement  of  this  Act. 
(3.)  This  Act  does  not  extend  to  Scotland. 
(4.)  In  this  Act  and  in  the  schedule  thereto— 
(i.)  Property  includes  real  and  personal  property,  and  any  debt,  and 
any  thing  in  action,  and  any  other  right  or  interest  in  the  nature 
of  property,  whether  in  possession  or  not ; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending  pur- 
chaser, lessee,  or  mortgagee,  or  other  person,  who,  for  valuable 
consideration,  takes  or  deals  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  purchaser ; 
(iii.)  The  Act  of  ihe  session  of  the  third  and  fourth  years  of  King  3  &  4  Will.  4, 
William  the  Pourth  (chapter  seventy-four)  **  for  the  abolition  of  ^'  ^** 
Fines  and  Becoveries,  and  for  the  substitution  of  more  simple 
modes  of  Assurance  "  is  referred  to  as  the  Fines  and  Becoveries 
Act ;  and  the  Act  of  the  session  of  the  fourth  and  fifth  years  of  4  &  6  Will.  4, 
King  William  the  Fourth  (chapter  ninety-two)  "  for  the  abolition  ®'  ^^• 
of  Fines  and  Becoveries,  and  for  the  substitution  of  more  simple 
modes  of  Assurance  in  Ireland''  is  referred  to  as  the  Fines  and 
Becoveries  (Ireland)  Act. 

Searches, 

2. — (1.)  Where  any  person  requires,  for  purposes  of  this  section,  Official,  nega- 
search  to  be  made  in  the  Central  Office  of  the  Supreme  Court  of  ^"JJiS^ti  ^f' 
Judicature  for  entries  of  judgments,  deeds,  or  other  matters  or  docu-  searohes  for 
ments,  whereof  entries  are  required  or  allowed  to  be  made  in  that  office  ^1^*™?^^ 
by  any  Act  described  in  Part  I.  of  the  First  Schedule  to  the  Con-  &o. 
veyancing  Act  of  1881  (a),  or  by  any  other  Act,  he  may  deliver  in  the 
office  a  requisition  in  that  behalf,  referring  to  this  section  (&). 

(2.)  Thereupon  the  proper  officer  shall  diligently  make  the  search 
required,  and  shall  make  and  file  in  the  office  a  certificate  setting  forth 
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45  &  46  Vicf.    tlio  result  thereof ;  and  office  copies  of  that  certificate  shall  be  issued 

c39s2  • 

'. *  on  requisition,  and  an  office  copy  shall  be  evidence  of  the  certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons  interested  under  or 
in  respect  of  judgments,  deeds,  or  other  matters  or  documents,  whereof 
entries  are  required  or  allowed  as  aforesaid,  the  certificate,  according 
to  the  tenour  thereof,  shall  be  conclusive,  affirmatively  or  negatively, 
as  the  case  may  be. 

(4.)  Every  requisition  under  this  section  shall  be  in  writing,  signed 
by  the  person  making  the  same,  specifying  the  name  against  which  he 
desires  search  to  be  made,  or  in  relation  to  which  he  requires  an  office 
copy  certificate  of  result  of  search,  and  other  sufficient  particulars ;  and 
the  person  making  any  such  requisition  shall  not  be  entitled  to  a 
search,  or  an  office  copy  certificate,  until  he  has  satisfied  the  proper 
officer  that  the  same  is  required  for  the  purposes  of  this  section. 

(5.)  General  rules  shall  be  made  for  purposes  of  this  section,  pre- 
scribing forms  and  contents  of  requisitions  and  certificates,  and  regu- 
lating the  practice  of  the  office,  and  prescribing,  with  the  concurrence 
of  the  Commissioners  of  her  Majesty's  Treasury,  the  fees  to  be  taken 
therein;  which  rules  shall  be  deemed  rules  of  Court  within  section 
39  &  40  Viet,    seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  section 
44  &  45  Vict    Ji^fiteen  of  the  Supreme  Court  of  Judicature  Act,  1881,  and  may  be 
c.  68.  made,  at  any  time  after  the  passing  of  this  Act,  to  take  effect  on  or 

after  the  commencement  of  this  Act  {bb). 

(6.)  If  any  officer,  clerk,  or  person  employed  in  the  office  commits, 
or  is  party  or  privy  to,  any  act  of  fraud  or  collusion,  or  is  wilfully 
negligent,  in  the  making  of  or  otherwise  in  relation  to  any  certificate 
or  office  copy  under  this  section,  he  shall  be  guilty  of  a  misdemeanor. 

(7.)  Nothing  in  this  section  or  in  any  rule  made  thereunder  shall 
take  away,  abridge,  or  prejudicially  affect  any  right  which  any  person 
may  have  independently  of  this  section  to  make  any  search  in  the 
office;  and  every  such  search  may  be  made  as  if  this  section  or  any  such 
rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate  of  result  of 
search  under  this  section,  he  shall  not  be  answerable  in  respect  of  any 
loss  that  may  arise  from  error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  executors,  agents,  or 
other  persons  in  a  fiduciary  position,  those  persons  also  shall  not  be  so 
answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  also  be  protected  in  like  manner. 

(11.)  Nothing  in  this  section  applies  to  deeds  inrolled  under  the 
3  &  4  Will.  4,  Fines  and  Eecoveries  Act,  or  under  any  other  Act,  or  under  any 
*'•  '^*-  statutoiy  rule. 

(12.)  This  section  does  not  extend  to  Ireland. 


la)  See  this  Schedule,  anU^  p.  126. 

h]  See  B.  S.  O.  1883,  Old.  ISl.  r.  23,  infra. 

(bb)  See  pott,  v  132. 
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Notice,  46  k  46  Viot. 

8. — ^1.)  A  pnrohaaer  shall  not  be  prejudicially  affected  by  notice  of  any  instru-      o.  39,  %,  8. 
ment,  fact,  or  thing  unless —  Bestriotion  on 

(i.)  It  is  within  his  own  knowledge,  or  would  have  come  to  his  knowledge  if  such  ooogtructiye 
inquiries  and  inspections  had  been  made  as  ought  reasonably  to  hare  been  qq^q^ 
made  by  him ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a  question  of  notice  to  the 
purchaser  arises,  it  has  come  to  the  knowledge  of  his  counsel,  as  such,  or  of 
nis  solicitor,  or  other  agent,  as  such,  or  woukL  have  come  to  the  knowledge 
of  his  solicitor,  or  other  agent,  as  such,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by  the  solicitor  or  other 
agent. 
(2.)  This  section  shall  not  exempt  a  purchaser  from  any  liability  under,  or  any 
obligation  to  perfonn  or  observe,  any  covenant,  condition,  provision,  or  restriction 
contained  in  any  instrument  under  which  his  title  is  derived,  mediately  or  imme- 
diately ;  and  such  liability  or  obligation  may  be  enforced  in  the  same  manner  and 
to  the  same  extent  as  if  this  section  had  not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  section  be  affected  by 
notice  in  any  case  where  he  would  not  have  been  so  affected  if  this  section  had  not 
been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or  after  the  commence- 
ment of  this  Act ;  save  that,  where  an  action  is  pending  at  the  commencement  of 
this  Act,  the  rights  of  the  parties  shall  not  be  affected  by  this  section. 

Leases. 

[Sect.  4  provides  that  a  contract  for  a  lease  shall  not  form  part  of  the  title  to  the 
lease.] 

Separate  Trustees. 

6. — (1.)  On  an  appointment  of  new  trustees,  a  separate  set  of  trustees  Appointment 
may  be  appointed  for  any  part  of  the  trust  property  held  on  trusts  ^etTST**^ 
distinct  from  those  relating  to  any  other  part  or  parts  of  the  trust  trustees, 
property ;  or,  if  only  one  trustee  was  originally  appointed,  then  one 
separate  trustee  may  be  so  appointed  for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

Powers. 

[Sect.  6  authozizes  any  person  to  whom  any  power,  whether  with  or  without  an 
interest,  is  g^ven,  to  disotaim  it  by  deed,  and  tnereupon  the  power  may  be  exercised 
by  the  other  donees.] 

Married  Women. 

7. — (1.)  In  section  sevens-nine  of  the  Fines  and  Beooveries  Act,  and  section  Aoknowledg- 
Beventy  of  the  Fines  and  Recoveries  (Ireland)  Act,  there  shall,  by  virtue  of  this  ment  of  deeds 
Act,  be  substituted  for  the  words  ''two  of  the  perpetual  commissioners,  or  two  by  married 
special  commissioners,''  the  words  ''one  of  the  perpetual  commissioners,  or  one  women, 
special  commissioner;"  and  in  section  eighty- three  of  the  Fines  and  Recoveries 
Act,  and  section  seventy-four  of  the  Fines  and  Recoveries  (Ireland)  Act,  there  shall, 
by  virtue  of  this  Act,  be  substituted  for  the  word  "  persons  "  the  word  "  person," 
and  for  the  word  "  commissioners  "  the  words  "  a  commissioner ; "  and  all  other 
provisions  of  those  Acts,  and  all  other  enactments  having  reference  in  any  manner 
to  the  sections  aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married  woman  of  a  deed 
purports  to  be  signed  by  a  person  authorized  to  take  the  acknowledgment,  the  deed 
shaU,  as  regards  the  execution  thereof  by  the  married  woman,  take  effect  at  the 
time  of  acknowledgment,  and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

(3.^  A  deed  acknowledged  before  or  after  the  commencement  of  this  Act  by  a 
mamed  woman,  before  a  judge  of  the  High  Court  of  Justice  in  England  or  Ireland, 
or  before  a  judge  of  a  county  court  in  England,  or  before  a  chairman  in  Ireland,  or 
before  a  perpetual  commissioner  or  a  special  commissioner,  shall  not  be  imjieached 
or  impeachable  by  reason  only  that  such  judge,  diairman,  or  commissioner  was 
interested  or  concerned  either  as  a  party,  or  as  solicitor,  or  clerk  to  the  solicitor  for 
one  of  the  parties,  or  otherwise,  in  the  teiusaction  giving  occasion  for  the  acknow- 
ledgment ;  and  general  rules  shall  be  made  for  prevdnting  any  person  interested  or 

M.  K 
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45  &  46  Vict,    concerned  as  aforesaid  from  taking  an  acknowledgment ;  bnt  no  sach  rale  elhall 

c.  39,  8.  7.      make  invalid  any  acknowledgment ;  and  those  rules  shall,  as  regards  England,  be 

fio  jBr  Aft  17*  *     deemed  Bules  of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act, 

%q  ^^7^>  ^8  altered  by  section  nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881, 

?•  °-^'  -  -,.        and  shall,  as  regards  Ireland,  be  deemed  Rules  of  Court  within  the  Supreme  Court 

fift  ^^  Judicature  Act  (Ireland),  1877,  and  may  be  made  accordingly,  for  England  and 

%  ?'j,  V  4.     Ireland  respectively,  at  any  time  after  the  passing  of  this  Act,  to  take  effect  on  or 

67  *^^^  ^^®  commencement  of  this  Act  (r). 

®'    '•  (4.)  The  enactments  described  in  the  schedule  to  this  Act  are  hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section,  including  the  repeal  therein,  apply 
only  to  the  execution  of  deeds  by  married  women  after  the  commencement  of  this  Act. 
(6.)  Notwithstanding  the  repeal  or  any  other  thing  in  this  section,  the  certificate, 
if  not  lodged  before  the  commencement  of  this  Act,  of  the  taking  of  an  acknow- 
ledgment by  a  married  woman  of  a  deed  executed  before  the  commencement  of  this 
Act,  with  any  affidavit  relating  thereto,  shall  be  lodged,  examined,  and  filed  in  the 
like  manner  and  with  the  like  effects  and  consequences  as  if  this  section  had  not 
been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper  office  of  the  Supreme  Court  of 
Judicature  an  index  to  all  certificates  of  acknowledgments  of  deeds  by  married 
women  lodged  therein,  before  or  after  the  commencement  of  this  Act,  containing 
the  names  of  the  married  women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which  they  respectivelv  relate,  and 
other  particulars  found  oonvenient ;  and  every  sudh  certifioate  lodged  after  the  com- 
mencement of  this  Act  shall  be  entered  in  me  index  as  soon  as  may  be  after  the 
certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after  the  commencement 
of  this  Act  shall  be  deliverod  to  any  person  applying  for  the  same ;  and  every  such 
office  copy  shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  the  certificate  refers. 

(c)  See  p.  131,  infra. 

Powers  of  Attorney, 

[Sect.  8  provides  in  favour  of  purchasers  that  powers  of  attorney,  given  for 
value  and  expressed  to  be  izrevooable,  shall  not  be  revoked.] 

J  Sect.  9  makes  powers  of  attorney  expressed  to  be  irrevocable  ^whether  given  for 
ue  or  not)  absolutely  valid  in  favour  of  pnrdhasers  for  a  fixed  time  not  exceeding 
one  year.] 

Executory  Limitations. 

[Sect.  10  contains  a  restriction  on  execntory  limitations  oontained  in  instruments 
coming  into  operation  after  the  Act.] 

Long  Terms. 
[Sect.  11  amends  sect.  66  of  the  Conveyanolng  Act,  1881 ;  see  anU^  p.  123.] 


Mortgages. 

^^g^r  ^^-  ^^®  "^^*  ^*  *^®  mortgagor,  under  section  fifteen  of  the  Con- 
veyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of  re-conveying, 
to  assign  the  mortgage  debt  and  convey  the  mortgaged  property  to  a 
third  person,  shall  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding  any  intermediate 
incumbrance ;  but  a  requisition  of  an  incumbrancer  shall  prevail  over 
a  requisition  of  the  mortgagor,  and,  as  between  incumbrancers,  a  re- 
quisition of  a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
subsequent  incumbrancer  (cc). 

(ce)  This  section  was  passed  for  the  pnzpose  of  getting  over  the  decision  in  Tftvan 
V.  Smith,  20  Ch.  D.  724  ;  see  Alderaon  v.  Elgey,  26  Ch.  I),  p.  670,  dted  in  note  (e)  to 
sect.  16  of  the  Conveyancing  Act,  1881,  ante,  p.  114. 

Saving. 

Bestriotion  on  13*  ^e  repeal  by  this  Act  of  any  enactment  shall  not  affect  anv  right  accrued  or 
repels  in  thi«  obligation  incurred  thereunder  before  the  conmiencement  of  this  Act ;  nor  shall  the 
Act.  same  affect  the  validity  or  invalidity,  or  any  operation,  effect,  or  oonsequenoe,  of  any 
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13t 


iiuitmmeiit  executed  or  made,  or  of  anything  done  or  suffered,  before  the  oommenoe-  45  &  46  Viot. 
ment  of  this  Act ;  nor  shall  the  same  affect  anj  action,  proceeding,  or  thing  then    c.  89,  s.  13. 

pending  or  uncompleted ;  and  eyerr  such  action,  proceedinsr,  and  thing  maj  be  

oanied  on  and  completed  as  if  there  had  been  no  such  repeal  m  this  Act. 


SCHEDULE. 


3  &  4  Win.  rV.  0. 74 
in  part. 


4  &  6  Vrm.  IV.  c.  92 
in  part. 


•  • 


k . 


17  &  18  Vict.  c.  76  .... 
41  &  42  Vict.  c.  23   .... 


The  Fines  and  Becoveries  Act  ...  .in  part ;  namely, — 
Section  eighty-four,  from  and  including  the  words 
"  and  the  same  judge,"  to  the  end  of  that  section. 
Sections  eighty-fiye  to  eighty-eight,  iuclusiye. 


The  Fines  and  BecoTeries  (Ireland)  \ .    ^.^ .  «.^^i„ 
j^f^    ) ' }  ui  part ;  namely, — 

Section  seyenty-five,  from  and  including  the  words 
'*  and  the  same  judge,"  to  the  end  of  tnat  section. 
Sections  seyenty-six  to  seyenty-nine,  iuclusiye. 

An  Act  to  remoye  doubts  concerning  the  due  acknow- 
ledgments of  deeds  by  maixied  women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by  Married  Women 
(Ireland)  Act,  1878. 


Section  7  (4). 


Bom  wnaoL  zhS  Act  fob  the  Asolition  of  Fonsa  and  Reoovebies,  and  Sect.  7 

OF  THB  GoirvBTAirGnro  Act,  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  3  &  4  Will.  IV.  c.  74  (in 
these  rules  referred  to  as  the  Hues  and  Becoyeries  Act)  to  take  the  acknowledg- 
ments of  deeds  by  married  women  shall  take  any  such  acknowledgment  if  he  is 
interested  or  concerned  either  as  a  party  or  as  solicitor  or  clerk  to  the  solicitor  for 
one  of  the  parties  or  otherwise  in  the  transaction  giying  occasion  for  the  acknow- 
ledgment. 

2.  Before  a  Ck>mmissioner  shall  receiye  an  acknowledgment,  he  shall  inquire  of 
the  maixied  woman  separately  and  apart  from  her  husband  and  from  the  solicitor 
concerned  in  the  tnuisaction  whether  she  intends  to  giye  up  her  interest  in  the 
estate  to  be  passed  by  the  deed  without  haying  any  proyision  made  for  her ;  and 
where  the  married  woman  answers  in  the  affirmatiye  and  the  Commissioner  shall 
haye  no  reason  to  doubt  the  truth  of  her  answer,  he  shall  proceed  to  receiye  the 
acknowledgment ;  but  if  it  shall  appear  to  him  that  it  is  intended  that  proyision 
is  to  be  made  for  the  married  woman,  then  the  Commissioner  shall  not  take  her 
acknowledgment  until  he  is  satiified  that  such  proyision  has  been  actually  made  by 
some  deed  or  writing  produced  to  him ;  or  if  such  proyision  shall  not  haye  been 
actually  made  before,  then  the  Commissioner  shall  require  the  terms  of  the  intended 
proyision  to  be  shortly  reduced  into  writing,  and  shall  yerify  the  same  by  his 
signature  in  the  margin,  at  the  foot,  or  at  the  back  thereof. 

3.  The  memorandum  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  of 
a  deed  acknowledged  by  a  married  woman  shall  be  in  the  following  form  in  lieu  of 
the  form  set  forth  in  sect.  84  of  the  Fines  and  Becoyeries  Act : 

«  This  deed  was  this  day  produced  before  me  and  acknowledged  by 
therein  named  to  be  her  act  and  deed  [or  their  seyeral  acts  and  deeos]  prerious  to 
which  acknowledgment  [or  acknowledgments]  the  said  was  {or  were] 

examined  by  me  separately  and  apart  from  her  husband  [or  their  respectiye  hus- 
bands] touching  her  [or  their]  knowledge  of  the  contents  of  the  said  deed  and  her 
[or  their]  consent  thereto  and  [each  of  them]  declared  the  same  to  be  freely  and 
Toluntaniy  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other  than  a  judge,  the 
following  declaration  shall  be  added  to  the  memorandum  of  acknowledgment : — 

"  And  I  declare  that  I  am  not  interested  or  concerned  either  as  a  party  or  as  a 
•<  solicitor  or  derk  to  the  solicitor  for  one  of  the  parties  or  otherwise  m  the  trans- 
**  action  giying  occasion  for  the  said  acknowledgment." 

6.  A  memorandum  of  acknowledgment  purporting  to  be  sigptied  according  to  any 

k2 
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of  the  following  forms  shall  be  deemed  to  be  a  memorandompuiporiing  to  be  signed 
bj  a  person  anthorized  to  take  the  acknowledgment : — 

'Signed^         A-B. 
A  jndge  of  the  High  Conit  of  Jostioe  in  England, 
or  a  judge  of  the  Coontr  Court  of  , 

or  a  perpetual  oommiasioner  for  taking  acknowledgments  c&  deeds 
by  manied  women, 

or  the  spedal  commissioner  appointed  to  take  the  aforeaaid  a^nov* 
ledgment. 
Bat  this  mle  is  not  to  derogate  from  the  effect  ol  any  memorandam  purporting' 
to  be  signed  bj  a  person  authorized  to  take  the  acknowledgment,  though  notsigned 
in  accordance  with  any  of  the  abore  forms. 

6.  Nothing  in  the  fire  preceding  rules  contained  shall  make  inTalid  any  acknow- 
ledgment which  would  hare  been  valid  if  these  mles  had  not  been  enacted. 

7.  Every  commission  appointing  a  special  oommisdoner  to  take  an  acknowledg- 
ment by  a  married  woman  shall  be  returned  to  the  office  of  the  registrar  of  certin- 
cates  01  acknowledgments  of  deeds  by  married  women,  and  shall  be  there  filed.  An 
index  shall  be  prepared  and  kept  in  the  said  office,  giving  the  names  and  addresses 
of  the  married  women  named  ia  all  such  commissions  filed  in  the  said  office  after 
the  31st  December,  1882.  The  same  rules  shall  apply  to  searches  in  the  index  so 
to  bo  prepared  as  to  searches  in  the  other  indexes  and  registers  k^t  in  the  Central 
Office. 

8.  The  costs  to  be  allowed  to  solicitors  in  respect  of  the  matters  heretnafter  men- 
tioned, when  not  otherwise  regulated  by  the  general  orders  in  force  for  the  time 
being  under  the  Solicitors'  Remuneration  Act,  1881,  or  by  special  agreement,  shall 
be  as  follows :  anything  in  the  Rules  of  the  Supreme  Court  as  to  costs,  dated  the 
12th  August,  1875,  to  Uie  oontraxy  notwithstanding : — 

Charget  undtr  the  Act  Z  ^  A  WiU.  IV.  e.  74  {tkg  Finei  and  Rteoveriet  Aei), 

For  the  endorsements  on  deeds  required  by  the  Fines  and  Recoveries  £  t.  if . 
Act,  to  be  entered  on  the  Court  roUs  of  manors  of  the  memorandam  of 

£  reduction  and  memorandam  of  entry  on  Court  rolls,  to  be  signed  by  the 
»rd  steward  or  depnij  steward,  each  indorsement  of  memorandam  6«., 

together 0  10    0 

For  the  entries  on  the  Court  rolls  of  deeds  and  the  indorsements  thereon, 

at  per  folio  of  72  words 0    0    6 

For  taking  the  consent  of  eadi  protector  of  settlement  of  lands    0  13    4 

For  taking  the  suzrender  by  each  tenant  in  tail  of  lands    0  13    4 

For  entries  of  such  surrenders  or  the  memorandums  thereof  in  the  Court 
roUs,  at  per  folio  of  72  words 0    0    6 

9.  The  following  Rules  and  Orders  are  hereby  repealedf  exoq^  as  to  oeriificates 
not  lodged  before  the  1st  January,  1883,  of  acknowledgments  by  married  women 
of  deeds  executed  before  the  1st  January,  1883,  and  the  affidavits  reUtmg 
thereto : — 

The  General  Rules  of  the  Court  of  Common  Fleas,  Hilaij  Term,  1834. 
The  General  Rules  of  the  Court  of  Common  Fleas,  Trinity  Term,  1834. 
The  General  Order  of  the  Court  of  Common  Fleas,  dated  the  24th  Kovember, 
1862. 
The  General  Order  of  the  Court  of  Common  Fleas,  dated  the  13th  Jannaiy,  1863. 

10.  Theee  Boles  shall  take  effect  from  and  after  the  Slst  December,  1882. 

Buufl  uvDBB  Saonov  2  ov  tbb  CoHTXTANODro  Act,  1882. 

1.  Every  requisition  for  an  offidal  search  shall  state  the  name  and  address  of 
the  person  requiring  the  search  to  be  made.  Every  requisition  and  certificate 
shall  be  filed  in  the  office  where  the  search  was  made. 

2.  Every  person  requiring  an  official  search  to  be  made  Trarsuant  to  section  2  of 
the  Conveyancing  Act,  1882,  shall  deliver  to  the  officer  a  oeolaration  according  to 
the  Forms  I.  and  H.  in  the  Appendix,  purporting  to  be  signed  by  the  person 
requiring  the  search  to  be  made,  or  bv  a  solicitor,  which  declaration  may  be 
accepted  bv  the  officer  as  soffident  eviaence  that  the  search  is  required  for  the 
purposes  of  the  said  section.  The  declaration  may  be  made  in  the  requisition,  or 
m  a  separate  document. 

8.  Requisitions  for  searches  under  section  2  of  the  Conveyancing  Act,  1882, 
shall  be  in  the  Forms  III.  to  VI.  in  the  Appendix,  and  the  certinoates  of  tiie 
results  of  such  searches  shall  be  in  the  Forms  Vtl,  to  X.,  with  such  modifications 
as  the  dronmntanoes  may  reqiure. 
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4.  Where  a  oeitificate  settinff  forth  the  result  of  a  search  in  any  name  has  been 
issued,  and  it  is  desired  that  the  search  be  continned  in  that  name,  to  a  date  not 
more  than  one  calendar  month  subsequent  to  the  date  of  the  certificate,  a  requisi- 
tion in  writing  in  the  Form  XI.  in  the  Appendix  may  be  left  with  the  proper 
officer,  who  shall  cause  the  search  to  be  continued,  and  the  result  of  the  continued 
aearch  shall  be  endorsed  on  the  original  certificate  and  upon  any  office  copy  thereof 
which  may  haye  been  issued,  if  TOX)duced  to  ihe  officer  for  that  purpose.  The 
endorsement  shall  be  in  the  Form  jQl.  in  the  Appent^  with  such  modifications  as 
circumstances  require. 

6.  Every  person  shall  upon  payment  of  the  prescribed  fee  be  entitled  to  have  a 
copy  of  the  whole  or  any  part  of  any  deed  or  document  enrolled  in  the  Enrolment 
Department  of  the  Central  Office. 

Bulb  undbb  the  CoavBTAKOZNO  Ain>  Law  of  Pbopsbtt  Act,  1881 . 

6.  An  alphabetical  index  of  the  names  of  the  grantors  of  all  powers  of  attomer 
filed  under  section  48  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shau 
be  prepared  and  kept  by  the  proper  officer,  and  any  person  may  search  the  index 
upon  payment  of  tne  prescril^  fee.  No  person  eihall  take  copies  of  or  extracts 
from  any  power  of  attorney  or  other  document  filed  under  that  section  and  pro- 
duced for  nis  inspection.  All  copies  or  extracts  which  may  be  required  shall  be 
made  by  the  Office. 

(Signed)  SELBORNE,  C. 

COLERIDGE,  L.  C.  J. 

a.  JESSEL,  M.  R. 

NATH.  LINDLEY,  L.  J. 

H.  MANISTT,  J. 

EDW.  FRY,  J. 


APPENDIX. 
FORM  I. 

DbOLIEAIXON  BT  SePABATB  IirSTBUXBNT  Afl  TO  PUBPOSBS  OF  SeABOH. 

Supreme  Court  of  Judicature, 
Central  Office. 

To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Itoyal  Courts  of  Justice, 

London. 

In  the  matter  of  A.B.  and  CD. 

I  declare  that  the  search  {or  searches)  in  the  name  {or  names)  of  required 

to  be  made  by  the  requisition  for  search,  dated  the  is  {or  are)  required  for 

the  purposes  of  a  sale  {or  mortgage,  or  lease,  or  a$  the  ease  may  be),  by  A.B. 
to  CD. 

Signature, 

address,  and 

description. 
Dated 


FORM  n. 
Dbolabation  as  to  Pubposes  of  Sbaboh  ooziTAiina)  in  thb  Requisition. 

I  declare  that  the  above-mentioned  search  is  required  for  the  purposes  of  a  sale 
{or  mortgage,  or  lease,  or  at  the  ease  may  be),  by  A.J3.  to  CD, 


i:il 
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FV^RM  IIL 

tUiiVtttriv^M   rem  (liUKOIC  M  TUK  KSOfeOXXV^fT  OfIXCB,  UVm  THB  OoirTEZiNCDra 

Itt  Iho  lu.ttt^'r  vxf  A.K  Axul  CD. 

)\ii>iiu.%ut  to  Mivtivvix  ^  v\f  t>\t»  i\u\vvy:iuoiu^  Act,  I$S2,  aearoh  for  deeds  and  other 
<U>o\iiiu<MtM  om\»lUsl  ilunu^r  tbo  ^vriivsl  ftvui  18  to 

IH         both  iuv<lu<u\\s  iu  tlu«  t'v'llvtwui^  Uiuud  yvr  u&iue«). 


HuruA)U0. 


V»uU  or  Ua>l  known 
I'U^  sfi  Abode. 


Tttle»n«de,orPto- 
fenfon. 


{St  (itt  (f\m  ojict  copy  o/th^  certijicatt  is  tUsiretit  andtchitMer  itii  to  h  Mnl  h^  poii  9r 
calUti/or.) 

Signature,  address,  and  \ 
description  of  person  S 
requiring  the  search.  ) 
Dated 


FOBM  IV. 

RsauisxTxoN  lOB  SxABOH  IN  THB  Bizxs  OF  Salb  Dbpabikibt  ubdbb  kbb  Ck>irvET* 

XSODXQ  AOT,  1882,  B.  2. 

Supreme  Court  of  JudicaturOi 
Central  OfiSoe. 

Bequisition  for  Search. 

To  the  Registrar  of  Bills  of  Sale, 
Royal  Courts  of  Justioe, 
London. 

In  the  matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyanoing  Act,  1882,  search  for  inatnunents 
registered  or  re-registered  as  bills  of  safe  durine  the  period  from 
18      to  18         both  induaiye  in  the  foUowing  name  {or  names). 


SuniAxne. 


ChxistiAn  Name  or 
Names. 


XTsnal  or  last  kziown 
FlAoe  of  Abode. 


Title,  Trade,  or  Pro- 
feasion. 


{Add  deehration,  lifrm  IL) 

{SHaU  if  an  <iffict  copy  of  th$  eeri\fieat$  is  dotind^  mtdwMothor  it  it  to  bo  omt  by  pott  or 
ealled/or,) 

Signature,  address,  and  \ 
description  of  person  > 
reqninng  the  search.  ) 
Dated 
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FORM  V. 

BsaTTIBITION  FOB  SbABOB  IN  THB  BbOZBIBT  OF  CsBTXFIC4TB8  OF  ACZKOWLEDOXENTB 
OF  DSXDS  BT  IffiTlRTTn)  "WOUMXI  TTIISEB  THB  OOKVETAROIBO  AOT,  1882,  B.  2. 

Snpreme  Court  of  Judioatnre, 
Central  Office. 

Beqnisition  for  Search. 

To  the  Hegistrar  of  CeitificateB  of  Acknowledgments  of  Deeds  by  Married  Women. 
Bojal  Conrts  of  Justice, 
London. 

In  the  matter  of  A.B.  and  CD. 

Fursnant  to  section  2  of  the  Conyevancing  Act,  1882,  search  for  Certificates  of 
Acknowledgments  of  Deeds  hj  Harried  Women  dniing  tiie  period  from 
18  to  18  both  indlusiYe,  according  to  the  particulars  men- 

tioned in  the  Bchednle  hereto. 


Thb  Sohbdxti^ 


Sunsine. 


Christian  Name 

or  Names 

of  Wife  axid 

Hoabaad. 


Date  of  Certificate 

if  theBearch 
rdates  to  a  parti- 
cular Certificate. 


Date  of  Deed,  if 

the  Search 

relates  to  a  XNU^ 

ticolarDeed. 


County,  Pariah,  or 

Place  in  irhicn 

the  Property 

it  idtuate,  or  other 
deacription  of 
the^operty. 


{Add  declaration^  Form  II.) 

(StaU  if  an  oJjUee  copy  of  the  eeriiflcate  is  desired,  and  whether  it  is  to  be  sent  by  post  or 
ealkdfor.) 


Dated 


Signatore,  address,  and  \ 
descEi|>tion  of  person  > 
reqnizing  the  search.  ) 


FORM  VI. 

BBQUXBmON  FOB  SbABGB  DT  THB  BsOIHrBT  OF  JxTDOlCBinfl  TTBDBB  THB  CONTBTABOIHO 

Act,  1882,  B.  2. 

Supreme  Conrt  of  Judicature, 
Central  Office. 

Requisition  for  Search. 

To  the  Begistrar  of  Judgments, 
Boyal  Courts  of  Jui&ce, 
Ixmdon. 

In  the  matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conyeyanoing  Act,  1882,  search  for  judgments, 
reTirals,  decrees,  orders,  rules,  and  lis  pendens,  and  for  judgments  at  the  suit  of 
the  Crown,  statutes,  recogfnizances,  Crown  bonds,  inquisitions,  and  acceptances  of 
office  for  the  period  from  18         to  18  ,  both 

indusiTe  and  for  executions  for  the  period  from  the  29th  July,  1864,  {or  as  the 
ease  may  require)  to  the  18  ,  both  indusiTe,  and  for  annuities  for 
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the  period  from  the  26th  April,  1855  (or  at  th«  cast  may  requirt)  to  the 
18  ,  both  inclusive  iu  the  following  name  [or  names). 


Surname.   ' 


Christian  Name  or 
Names. 


Usual  or  last  known 
Place  of  Abode. 


Title,  Trade,  or  Pro- 
fenion. 


(Add  declaration^  Torm  II.) 

(Stat$  if  an  office  copy  of  th$  ctrtijlcate  is  desirtd^  and  whether  it  if  to  h$  sent  by  pott  or 
called  for,) 

Signaturo,  addrosA,  and  j 
doHoription  of  portion  > 
requiring  the  ttoaroh.  ) 
Dated 


FORM  VII, 

UisRTiFioATa  OF  SsARou  BT  Enrolicknt  Dbfabticskt  TTZTDSB  THB  CONVETANOma 

ACTT,  1882,  a.  2, 

Hupromo  Court  of  Judicature, 
Contral  Oftlots 

Kuix)lmout  Department. 

Cortifliwito  of  Moaroh  puniuaut  to  Section  2  of  the  Conyeyanoing  Act,  1882. 

Iu  the  matter  of  A.B.  and  O.D. 

Til  In  in  to  certify  that  a  notiroh  han  been  diligently  made  in  the  Enrolment  Office 

for  (hMulM  and  other  dooumoutR  in  the  name  (or  names)  of  for  the  period  from 

to  ,  both  iuoluaivo,  and  tliat  no  deed  or  other  document  has  been 

enrolled  in  the  wiid  office  iu  that  name  (or  in  any  one  or  more  of  those  names) 

during  the  jwriod  aforesaid. 

or  and  that  oxoent  the  described  in  the  schedule  hereto  no  deed  or  dooument 

hiiM  hiHiu  ourollea  in  that  name  (or  in  any  one  or  more  of  those  names)  during  the 
period  aforesaid. 

Tbb  Sokkdxtlb. 
Dated 


FORM  VIII. 

CSBTinOATB  or   SSABOB  BT  THB  ReOISTBAB  OF  BZLUS  OF   SaLB   TTNDBB  THB 

CONYETANOZNO  ACT,  1882. 

Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing  Act,  1882. 

In  the  matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Register  of  BiUa 
of  Sale  in  the  name  (or  names)  of  for  the  period  from  18     to  18 

both  inclusiye,  and  that  no  instrument  has  been  registered  or  re-registered  as  a 
bill  of  sale  in  that  name  (or  in  any  one  or  more  of  those  names)  during  that 
period, 
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Off  and  that  except  the  deaoribed  in  the  sohednle  hereto,  no  instrument  has 

been  registered  or  re-reg^istered  as  a  bill  of  sale  in  that  name  (or  in  any  one  or 
more  of  those  names)  during  the  period  aforesaid. 


ThB  SOHSDTTXtB. 


Dated 


FOBMIX. 

CSBTDIOAXB  or  SXABOB  BT  BSGISTBAB  OP  CXBIXRCATES  OV  ACSNOWLBDOKSNTS  OV 
DbBDB  BT  MA^itTwn  WOXEN  UXDXB  THB  CONTBTlNGDra  AOT,  1882,  8.  2. 

Supreme  Gourt  of  Judioatore, 
Central  Office. 

Begistiy  of  Certificates  of  Acknowledgments  of  I>eeds  by  Married  Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conyejandng  Act,  1882. 

In  the  matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Office  of  the 

Begistrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married  Women  in  the 

name  (or  names)  of  for  the  period  from  to  18    ,  both  indusiye, 

for  a  certificate  dated  the  or  for  certificates  of  acknowledgment  of  a 

deed  dated  the 

or  for  certificates  of  acknowled^ents  of  deeds  relating  to  {^  in  ih$  deteripiion 
of  the  property  from  the  Bequisitum)  and  that  no  such  ceiitifioate  has  been  filed 

in  that  name  (or  in  any  one  or  more  of  those  names)  during  the  period  aforesaid, 

or  and  that  except  the  certificate  {or  certificates)  described  in  the  Schedule  hereto, 
no  such  certificate  has  been  filed  in  that  name  {or  in  any  one  or  more  of  those  names) 
during  the  period  aforesaid. 


WMrne^*v^i 


Ghxlstlan  Names 

of  Wife 

and  Husband. 


Date  of 
Certifloate. 


Date  of  Deed. 


Countf ,  Farbh,  or  flaoe 

in  which  Property 

dtaated,  or 

other  deecription  of  the 

Property. 


Dated 


day  of 
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FOBMX. 

OwBaxwiQMSJA  or  Sbabgb  bt  BaonxBiB  ov  JuixuanraB  ukdib  ComrxzAiraDra  Aor, 

1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

The  Registry  of  Judgments. 
Certificate  of  Search  pursuant  to  Section  2  of  the  Conyeyanoing'Act,  1882. 

In  the  matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Office  of  the 
Registrar  of  Judgments  for  judgments,  reyiyals,  decrees,  orders,  rules,  lis  pendens. 
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judgments  at  the  suit  of  the  Crown,  statutes,  recognizanoes,  Crown  bonds,  inqui- 
sitions, and  acceptances  of  office,  for  the  period  from  18  to  18  , 
both  inclusive,  and  for  executions  for  the  period  from  18  to  18  , 
both  inclusive,  and  for  annuities  for  the  period  from  to  18  ,  both 
inclusive,  in  the  name  {or  names)  of  and  that  no  judgment,  revival,  decree, 
order,  rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recognizance, 
Crown  bond,  inquisitiou,  acceptance  of  office,  execution,  or  annui^  has  been 
registered  or  re-registered  in  uiat  name  {or  in  any  one  or  more  of  those  names) 
during  the  respective  periods  covered  by  the  aforesaid  searches, 

or  and  that  except  the  mentioned  in  the  Schedule  hereto,  no  judgment,  revival, 

decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recogni- 
zance. Crown  bond,  inquisition,  acceptance  of  office,  execution,  or  annuity  has  been 
registered  or  re-registered  in  that  name  {or  in  any  one  or  more  of  those  names) 
during  the  respective  periods  covered  by  the  aforesaid  search. 

Tee  SOEEDTTXiE. 

Dated  the  day  of  188  . 


FORM  XI. 
BsaxTisixioN  FOB  CoiraiNVATXON  OF  SsABOH  UMDSB  TEB  Coimnri2raz27a  AOT,  1882. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  continuation  of  Search. 

To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London,  W.C. 

In  the  matter  of  A.  B.  and  C.  D. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  oontinne  the  search  for 
],  made  pursuant  to  the  requisition  dated  the  day  of  18    ,  in 

6  name  {or  names)  of  ,  from  the  day  of  to  the  day  of 

18    f  both  inclusive. 

Signature,  address,  and  \ 
description  of  person  > 
requixmg  the  seaitsh.  ) 

Bated 


th 


FORM  XII. 

CbSTIFIOITB  of  BXBUia  OF  OOMTIMUJU)  SXASOR  TTSSXB  XBE  COSTKTAXODXO  AOT,  18S2| 

0.  2,  TO  BB  BZroOBSXD  ON  ObIOXNAL  CBBXDiaAKB. 

This  is  to  certify  that  the  search  {or  searches)  mentioned  in  the  within  written 
certificate  has  {or  have)  been  diligently  continued  to  the  day  of  i  18    , 

and  that  up  to  and  including  that  dato  [except  the  mentioned  in  the  simedule 

hereto  {theu  words  to  be  omitted  where  nothing  it  found)  ],  no  deed  or  other  document 
has  been  enrolled,  w  no  instrnment  has  been  registmd,  or  re-zegistered,  as  a  bill 


)p;istered 
mentioned  names). 
Dated 
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SETTLED  LAND  ACT,  1882.  46  &  46  Vkt. 

c.  88. 


46  ft  46  YlCrr.  Gap.  38. 


An  Act  for  facilitating  Sales^  Leases y  and  other  dispositions  of  Settled 
Landj  and  for  promoting  the  execution  of  Improvements  thereon. 

[10th  August,  1882.] 

Bx  rr  ENAoiKD,  &o.  as  follows : 

I. — ^Preliminabt. 

1.— (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882.  Short  title; 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence  oommenoe- 
and  take  effect  from  and  immediately  after  the  thirty-first  day  of  °^^^» 
December,  one  thousand  eight  hundred  and  eighty-two,  which  time  is 
in  this  Act  referred  to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland.  eztent. 

n. — ^DEFUnTIOKS. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other  agree-  Defisitioii  of 
ment,  covenant  to  surrender,  copy  of  court  roll.  Act  of  Parliament,  or  toaMTte' 
other  instrument,  or  any  number  of  instruments,  whether  made  or  life,  &o. 
passed  before  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  under  or  by  virtue  of  which  instrument  or  instruments 
any  land,  or  any  estate  or  interest  in  land,  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of  succession,  creates  or 
is  for  purposes  of  this  Act  a  settlement,  and  is  in  this  Act  referred  to 
as  a  settlement,  or  as  the  settlement,  as  the  case  requires  (a). 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not  disposed  of 
by  a  settlement,  and  reverting  to  the  settlor  or  descending  to  the 
testator's  heir,  is  for  purposes  of  this  Act  an  estate  or  interest 
coming  to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement,  and 
comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the  subject 
of  a  settlement,  is  for  purposes  of  this  Act  settled  land,  and  is,  in 
relation  to  the  settlement,  referred  to  in  this  Act  as  the  settled  land. 

(4.)  The  determination  of  the  question  whether  land  is  settled  land, 
for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of  facts,  and 
the  limitations  of  the  settlement,  at  the  time  of  the  settlement  taking 
effect. 

(5.)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  life,  is  for 
purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the  tenant  for 
life  tinder  that  settlement  {aa). 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates 
or  interests,  they  together  constitute  the  tenant  for  life  for  purposes  of 
this  Act. 
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46  k  46  Viot.        (7.)  '^  person  being  tenant  for  life  within  the  foregoing  definitions 
o.  38,  B.  2.     shall  be  deemed  to  be  such  notwithstanding  that,  under  the  settlement 
or  otherwise,  the  settled  land,  or  his  estate  or  interest  therein,  is 
incumbered  or  charged  in  any  manner  or  to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a  settle- 
ment, trustees  with  power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approyal  of  the  exercise  of  such  a  power  of  sale,  or  if 
under  a  settlement  there  are  no  such  trustees,  then  the  persons,  if  any, 
for  the  time  being,  who  are  by  the  settlement  declared  to  be  trustees 
thereof  for  puiposes  of  this  Act,  are  for  purposes  of  this  Act  trustees 
of  the  settlement  {h). 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  for  the 
trusts  and  purposes  of  the  settlement,  is  in  this  Act  referred  to  as 
capital  money  arising  under  this  Act. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an  undivided  share 
in  land;  income  includes  rents  and  profits;  and  possession  includes 
receipt  of  income : 

(il.)  Bent  includes  yearly  or  other  rent,  and  toll,  duty,  royalty,  or 
other  reservation,  by  the  acre,  or  the  ton,  or  otherwise ;  and,  in  rela- 
tion to  rent,  payment  includes  delivery ;  and  fine  includes  premium  or 
fore-gift,  and  any  payment,  consideration,  or  benefit  in  the  nature  of 
a  fine,  premium,  or  fore-gift : 

(iii.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  adding  to,  and  the  repairing  of  buildings;  and  a  building 
lease  is  a  lease  for  any  building  purposes  or  purposes  connected  there- 
with : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether  already 
opened  or  in  work  or  not,  and  include  all  minerals  and  substances  in, 
on,  or  under  the  land,  obtainable  by  underground  or  by  sxirf ace 
working ;  and  mining  purposes  include  the  sinking  and  searching  for, 
winning,  working,  getting,  making  merchantable,  smelting  or  other- 
wise converting  or  working  for  the  puiposes  of  any  manufacture,  car- 
rying away,  and  disposing  of  mines  and  minerals,  in  or  under  the 
settled  land,  or  any  other  land,  and  the  erection  of  buildings,  and  the 
execution  of  engineering  and  other  works,  suitable  for  those  purposes ; 
and  a  mining  lease  is  a  lease  for  any  mining  puiposes  or  purposes 
connected  therewith,  and  includes  a  grant  or  licence  for  any  mining 
puiposes : 

(y.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(vi.)  Steward  includes  deputy  stewardi  or  other  proper  officer  of  a 
manor: 

(vii.)  Will  includes  codicil,  and  other  testamentary  instrument,  and 
a  writing  in  the  nature  of  a  will : 

(viii.)  Securities  indude  stocks,  funds,  and  shares : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 
Court: 
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(z.)  The  Land  Oommisaioiiers  for  England  as  conatituted  by  this  Act  46  &  46  Viot. 
are  referred  to  as  the  Land  Commissioners :  o.  38,  a.  2. 

(xi.)  Person  includes  corporation. 

(a)  Where  a  share  under  a  setUement  has  been  settled,  the  original  settlement  "  Settle- 
nevertheless  remains  the  '^settlement"  under  the  Act,  and  a  summons  for  the  appoint-  loent." 
ment  of  new  trustees  need  not  be  entitled  in  the  matter  of  the  derivatiye  settlement 
nor  be  served  on  the  trustees  of  it  {Re  KnowUs,  27  Ch.  D.  707,  where  Pearson,  J. 
deolined  to  appoint  two  members  of  the  same  family  trustees). 

(aa)  See  lU  Jones,  24  Oh.  D.  583 ;  affd.  26  Gh.  D.  736. 

{6)  Where  property  had  been  devised  to  trustees  upon  trust,  subject  to  an  an- 
nuity (which  had  ceased^  and  a  mortgage,  to  pay  the  rents  to  a  person  for  his  life, 
or  to  permit  him  to  receive  the  same,  and  after  his  death  to  sell  the  property  and 
stand  possessed  of  the  proceeds  for  the  benefit  of  his  children,  and  the  tenant  for 
life  was  of  advanced  age,  and  had  only  one  child,  who  had  sold  her  reversionary 
interest  in  the  property,  it  was  held  that  the  property  was  settled  land  within  the 
meaning  of  the  Act,  and  that  the  tenant  for  life  had  a  power  of  sale  over  it ;  but 
that  there  were  not,  under  the  settlement,  any  trustees  who,  as  required  by  the 
Act,  had  power  to  sell,  or  consent  to  a  sale,  and  to  whom  notice  had  to  be  given, 
and  accordingly  the  tenant  for  life  was,  at  the  instance  of  the  purchaser  of  the 
reversion,  restrained  from  selling  the  property  until  judgment  or  further  order,  or 
until  trustees  for  the  purposes  oi  the  Act  were  appomted,  and  due  notice  given  to 
them  of  an  intention  to  sell ;  and  the  Court,  under  the  circumstances  of  we  case, 
directed  that  notice  should  be  given  to  the  plaintiff  of  any  application  to  appoint 
such  trustees  {JTheeltcriffht  v.  JFalker,  23  Ch.  D.  762 ;  31  W.K.  363).  See  also  as 
to  the  construction  of  this  sub-seotion,  Be  Oamett  Orme,  26  Ch.  D.  595. 

ni. — Sale;  Eitfeakohisement ;  Exchange;  Partition. 
General  Powers  and  Regulations. 
3.  A  tenant  for  lif 


Powers  to 
(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any  easement,  tenant  for  life 

right,  or  privilege  of  any  kind,  over  or  in  relation  to  the  *®  ^^  *®* 

8ame(c);  and 

(ii.)  Where  the  settlement  comprises  a  manor, — may  sell  the 
seignory  of  any  freehold  land  within  the  manor,  or  the  free- 
hold and  inheritance  of  any  copyhold  or  customary  land, 
parcel  of  the  manor,  with  or  without  any  exception  or  re- 
servation of  all  or  any  mines  or  minerals,  or  of  any  rights  or 
powers  relative  to  mining  purposes,  so  as  in  every  such  case 
to  effect  an  enfranchisement ;  and 

(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part  there- 
of, for  other  land,  including  an  exchange  in  consideration  of 
money  paid  for  equality  of  exchange ;  and 

(iv.)  Where  the  settlement  comprises  an  undivided  share  in  land, 
or,  under  the  settlement,  the  settled  land  has  come  to  be 
held  in  imdivided  shares, — ^may  concur  in  making  partition 
of  the  entirety,  including  a  partition  in  consideration  of 
money  paid  for  equality  of  partition. 

(«)  As  to  the  very  extensive  natare  of  the  power  of  sale  oonf ened  on  tenants  for 
life  by  the  Act,  see  Me  Chaytor,  26  Ch.  D.  651,  where  there  was  a  previous  private 
Act  authorizing  tiie  trustees  to  sell  subject  to  a  certain  restriction,  and  it  was  held 
that  the  tenant  for  life  could  sell  free  from  the  restriction ;  Thomae  v.  Williame^  24 
Ch.  D.  658.    See,  however,  sect.  63,  infra, 

[Sect.  4  lays  down  certain  rules  to  be  observed  in  the  ezerdse  of  the  powers  con- 
ferred by  sect.  3.    See  sect.  63,  infra,'] 
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45  &  46  Viot.  Special  Powers. 

0.  88,  B.  6,         [Sect.  6  proyides  for  the  transfer  of  incmnbrances  on  land  sold,  exchanged,  op 
partitionea.] 

IV. — Leases. 

General  Powers  and  Regulations, 

Power  for  0.  A  tenant  for  life  may  lease  the  settled  land,  or  any  part  thereof, 

tenant  for  life  i^«i^j^  •m  »  i*^  •         ii« 

to  lease  for       ^^  ^^7  ©asement,  right,  or  privilege  of  any  kind,  over  or  in  relation 

ordinary  or      to  the  same,  for  any  purpose  whatever,  whether  involving  waste  or 
building  or  .    •  .  ,  ,. 

mining  pur-     ^^''»  ^^^  ^^7  term  not  exceeding — 

poses.  (i.)  In  case  of  a  building  lease,  ninety-nine  years : 

(ii.)  In  case  of  a  mining  lease,  sixty  years  : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

[Sect.  7  lays  down  certain  rules  to  be  observed  in  the  granting  of  leases  generally ; 
they  are  to  be  by  deed,  at  the  best  rent,  &c.] 

Building  and  Mining  Leases. 
[Sect.  8  lays  down  regulations  to  be  observed  respecting  building  leases.] 
[Sect.  9  lays  down  regulations  to  be  observed  in  granting  mining  leases.] 

Variation  of         ^0' — (!•)  Where  it  is  shown  to  the  Court  with  respect  to  the  district 
buildinaj  or      in  which  any  settled  land  is  situate,  either — 

accor^ng  to        (^0  ^^^t  it  is  the  custom  for  land  therein  to  be  leased  or  granted 
circumstancea  for  building  or  mining  purposes  for  a  longer  term  or  on 

other  conditions  than  the  term  or  conditions  specified  in  that 
behalf  in  this  Act,  or  in  perpetuity ;  or 
(ii.)  That  it  is  difGlcult  to  make  leases  or  grants  for  building  or 
mining  purposes  of  land  therein,  except  for  a  longer  term 
or  on  other  conditions  than  the  term  and  conditions  specified 
in  that  behalf  in  this  Act,  or  except  in  perpetuity ; 
the  Court  may,  if  it  thinks  fit,  authorize  generally  the  tenant  for  life 
to  make  from  time  to  time  leases  or  grants  of  or  affecting  the  settled 
land  in  that  district,  or  parts  thereof,  for  any  term  or  in  perpetuity, 
at  fee-farm  or  other  rents,  secured  by  condition  of  re-entiy,  or  other- 
wise, as  in  the  order  of  the  Court  expressed,  or  may,  if  it  thinks  fit, 
authorize  the  tenant  for  life  to  make  any  such  lease  or  grant  in  any 
particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and  subject  to  any  direction  in 
the  order  of  the  Court  to  the  contrary,  each  of  his  successors  in  title 
being  a  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under 
this  Act,  mskj  make  in  any  case,  or  in  the  particular  case,  a  lease 
or  grant  of  or  affecting  the  settled  land,  or  part  thereof,  in  conformity 
with  the  order  («Q. 

(i)  As  to  the  prooedare  on  an  application  to  the  Court,  see  generally  the  Settled 
Laiia  Act  Bules,  1882,  po»t^  p.  167,  and  as  to  orders  under  this  section  see  ibid.  r.  9. 

[By  sect.  11,  part  of  the  rent  under  a  mining  lease  fin  the  absence  of  a  contrary 
intention  in  the  settlement)  is  to  be  set  aside  as  capital  money.  See  Mt  Duke  of 
NewcMtU,  24  Gh.  D.  129.] 

Special  Powers, 
[Sect.  12  confers  leasing  powers  for  special  objects.] 


SETTLED  LAND  ACTT,   1882.  143 

Surrenders.  46  ft  46  Viot. 

[Sect.  13  authorifles  the  tenant  for  life  to  accept  gurrenders  and  grant  new    o.  88,  8.  13. 
leases.]  _— 

Copt/holds. 
[Sect.  14  empowers  the  tenant  for  life  to  grant  lioenoes  to  copyholders.] 

Y. — SaleSi  Leases,  aitd  otheb  Dispositions. 

Mansion  and  Park. 
16.  Notwithstanding  anything  in  this  Act,  the  principal  mansion  Restrictioii  as 
house  on  any  settled  land,  and  the  demesnes  thereof,  and  other  lands  *^  manmon 
usually  occupied  therewith,  shaU  not  be  sold  or  leased  by  the  tenant  &o. 
for  life,  without  the  consent  of  the  trustees  of  the  settlement,  or  an 
order  of  the  Court  {dd). 

{(UF\  Where  the  tenant  for  life,  who  was  in  ill-health  and  resided  permanently 
elsewnere,  was  ahont  to  sell  the  whole  estate,  which  was  in  proximity  to  a  large 
town,  so  that  the  hulk  of  it  oonld  not  he  sold  advantageously  without  the  mansion 
house  and  grounds,  it  was  held  a  proper  case  for  selling  the  house  {E$  BrowfCs  Willt 
27  Gh.  D.  179).    As  to  serrioe,  see  S.  L.  A.  Rules,  r.  4,  infra. 

Streets  and  Open  Spaces. 

[Sect.  16  authorises  the  tenant  for  life  on  a  sale  or  grant  for  building  purposes  or 
a  building  lease  to  lay  out  any  part  of  the  settled  estate  for  streets,  open  spaces,  &c., 
for  the  hoiefit  of  the  residents  on  the  settled  land.] 

Surface  and  Minerals  apart. 

[Sect.  17  authorises  separate  dealing  with  the  surface  and  the  minerals,  with  or 
without  a  grant  or  resenration  of  wayleaves.  See  Re  Duke  of  Newooitle^  24 
Oh.  D.  129.] 

Mortgage. 

[Sect.  18  authorises  the  raising  of  money  for  equality  of  exchange,  &c.,  by  way 
of  mortgage ;  the  money  to  be  capital  money  arising  under  the  Act.] 

Undivided  Share. 

[Sect.  19  empowers  the  tenant  for  life  of  an  nndinded  share  to  concur  in  the 
exercise  of  any  power.] 

Conveyance. 

[Sect.  20  relates  to  the  completion  of  any  sale,  lease,  exchange,  ftc,  by 
conTeyance,  &c.] 

YI. — ^InYESTKEKT  OB  OTHEB  APPLICATION  OP  CAPITAL  TbUST  MoNEY. 

21.  Capital  money  arising  under  this  Act,  subject  to  payment  of  Capital  money 
daims  properly  payable  thereout,  and  to  application  thereof  for  any  ^J^tment 
special  authorized  object  for  which  the  same  was  raised,  shaU,  when  &c.  by  trustees 
received,  be  invested  or  otherwise  applied  wholly  in  one,  or  partly  ^'  ^'^« 
in  one  and  partly  in  another  or  others,  of  the  following  modes 
(namely) : 
(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement 
or  by  law  authorized  to  invest  trust  money  of  the  settlement, 
or  on  the  security  of  the  bonds,  mortgages,  or  debentures, 
or  in  the  purchase  of  the  debenture  stock,  of  any  railway 
company  in  Gbeat  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years  next  before  the 
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45  &  46  Vict.  date  of  investment  paid  a  dividend  on  its  ordinary  stock  or 

*  shares,  with  power  to  vary  the  investment  into  or  for  any 

other  such  securities  {e)  : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumbrances  a£Eecting 
the  inheritance  of  the  settled  land,  or  other  the  whole  estate 
the  subject  of  the  settlement,  or  of  land-tax,  rentcharge  in 
lieu  of  tithe,  Crown  rent,  chief  rent,  or  quit  rent,  charged 
on  or  payable  out  of  the  settled  land  (/) : 

(iii.)  In  payment  for  any  improvement  authorized  by  this  Act : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of 
any  part  of  the  settled  land,  being  copyhold  or  customary 
land: 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life, 
or  years  determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  cus- 
tomary land,  or  of  leasehold  land  held  for  sixty  years  or 
more  imexpired  at  the  time  of  purchase,  subject  or  not 
to  any  exception  or  reservation  of  or  in  respect  of  mines  or 
minerals  therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals  therein,  or  in 
other  land : 
(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years 
or  more,  of  mines  and  minerals  convenient  to  be  held  or 
worked  with  the  settled  land,  or  of  any  easement,  right,  or 
privilege  convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes : 

(iz.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge : 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of 
the  provisions,  of  this  Act : 

(zi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  of 
a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

InTefltmeni  (e)  Money  bequeathed  to  tixustees  to  be  laid  out  in  the  purohase  of  land  to  be 

on  debenture    aettled  in  strict  settlement  may  be  invested  in  debenture  stock  {£e  Mackenzie,  23 

stook.  Ch.  D.  760).    The  Court  will  not  dispense  with  eyidence  that  the  company  has  paid 

the  dividend  on  its  ordinary  stock  {£e  Byron^  31  W.  B.  617).    See  S.  L.  A.  Rules, 

r.  12,  infra, 

{/)  Sub-section  2  must  be  read  thus :  '*  Li  dischargee  of  incumbrances  affecting 
the  mheritance  of  the  settled  land  which  is  sold,  or  any  other  land  which  is  the 
subject  of  the  settlement."  (£0  Chaytor,  26  Gh.  D.  661).  The  word  « incum- 
brances "  in  sect.  21  does  not  include  terminable  charges,  such  as  those  created 
under  the  Improyement  of  Land  Act,  1864,  and  similar  statutes  {Be  EnatehbuU, 
27  Ch.  D.  349). 

Begulationa         22. — (!•)  Capital  money  arising  under  this  Act  shall,  in  order  to  its 
F^^P^^^.       being  invested  or  applied  as  aforesaid,  be  paid  either  to  the  trustees 
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of  the  settlement  or  into  Conrt,  at  tlie  option  of  the  tenant  for  life,  45  &  45  vict. 
and  shall  be  invested  or  applied  by  the  trustees,  or  under  the  direction  0.  88,  b.  22. 
of  the  Court,  as  the  case  may  be,  accordingly.  devolation, 

(2.)  The  investment  or  other  application  by  the  trustees  shall  be  andiiwomeof 
made  according  to  the  direction  of  the  tenant  for  life,  and  in  default  ' 

thereof,  according  to  the  discretion  of  the  trustees,  but  in  the  last- 
mentioned  case  subject  to  any  consent  required  or  direction  given  by 
the  settlement  with  respect  to  the  investment  or  other  application  by 
the  trustees  of  trust  money  of  the  settlement ;  and  any  investment  shall 
be  in  the  names  or  under  the  control  of  the  trustees. 

(3.)  The  investment  or  other  application  under  the  direction  of  the 
Court  shall  be  made  on  the  application  of  the  tenant  for  life,  or  of  the 
trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the  life 
of  the  tenant  for  life  be  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  Act  while  remaining  iminvested 
or  unapplied,  and  securities  on  which  an  investment  of  any  such  capital 
money  is  made,  shall,  for  aU  purposes  of  disposition,  transmission,  and 
devolution,  be  considered  as  land,  and  the  same  shall  be  held  for  and 
go  to  the  same  persons  successively,  in  the  same  manner  and  for  and 
on  the  same  estates,  interests,  and  trusts,  as  the  land  wherefrom  the 
money  arises  would,  if  not  disposed  of,  have  been  held  and  have  gone 
under  the  settlement. 

(6.)  The  income  of  those  securities  shall  be  pcdd  or  applied  as  the 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or 
applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which  shall  be 
capital  money  arising  imder  this  Act. 

23.  Capital  money  arising  under  this  Act  from  settled  land  in  InTefltment 
England  shall  not  be  appHed  in  the  purchase  of  land  out  of  England,  ^wiaiid. 
unless  the  settlement  expressly  authorizes  the  same. 

[Sect.  24  directs  how  the  land  acquired  bj  puxchase,  or  in  exchange,  or  on 
partition,  is  to  be  made  subject  to  the  settlement.] 

Vn. — ^Impbovehents. 
Improvements  with  Capital  Trust  Money, 

25.  Improvements  authorized  by  this  Act  are  the  making  or  execu-  Description  of 
tion  on,  or  in  connection  with,  and  for  the  benefit  of  settled  land,  of  '"^^^ 
BSLj  of  the  following  works,  or  of  any  works  for  any  of  the  following  Act. 
purposes,  and  any  operation  incident  to  or  necessary  or  proper  in  the 
execution  of  any  of  those  works,  or  necessary  or  proper  for  carrying 
into  effect  any  of  those  purposes,  or  for  securing  the  full  benefit  of  any 
of  those  works  or  purposes  (namely) : 

(i.)  Drainage,  including  the  straightening,  widening,  or  deepening 
of  drains,  streams,  and  watercourses : 

(ii.)  Irrigation ;  warping  : 

ic.  L 
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(iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water : 

(v.)  Groynes;  seawalls;  defences  against  water : 

(yi.)  Inclosing ;  straightening  of  fences ;  re-diyision  of  fields : 

(yii.)  Keclamation  ;  diy  warping: 

(yiii.)  Farm  roads;  private  roads;  roads  or  streets  in  villages  or 
towns: 

(ix.)  Clearing;  trenching;  planting: 

(x.)  Cottages  for  labourers,  farm-servants,  and  artisans,  employed 
on  the  settled  land  or  not : 

(xi.)  Farmhouses,  offices,  and  outbuildings,  and  other  buildings  for 
farm  purposes : 

(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kilns,  which  will  increfiise  the  value  of 
the  settled  land  for  agricultural  purposes  or  as  woodland  or 
otherwise : 

(xiii.)  Heservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machineiy 
for  supply  and  distribution  of  water  for  agricultural,  manu* 
facturing,  or  other  purposes,  or  for  domestic  or  other 
consumption : 

(xiv.)  Tramways;  railways;  canals;  docks: 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  for  facilitating  transport  of  persons  and  of 
agricultural  stock  and  produce,  and  of  manure  and  other 
things  required  for  agricultural  purposes,  and  of  minerals, 
and  of  things  required  for  ndning  purposes : 

(xvi.)  Markets  and  market-places : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of 
individuals,  or  for  dedication  to  the  public,  the  same  being 
necessary  or  proper  in  connexion  with  the  conversion  of  land 
into  bmlding  land : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick-making,  tile-making,  and  other  works  necessary  or 
proper  in  connexion  with  any  of  the  objects  aforesaid : 

(xix.)  Trial  pits  for  mines,  and  other  preluxdnaxy  works  necessaiy 
or  proper  in  connexion  with  development  of  mines : 

(xx.)  Beconstruction,  enlargement,  or  improvement  of  any  of  those 
works. 

S6.^1.)  Where  the  tenant  for  life  ifi  desirous  that  capital  money 
arising  under  this  Act  shall  be  applied  in  or  towards  payment  for  an 
improvement  authorized  by  this  Act,  he  may  submit  for  approval  to 
the  trustees  of  the  settlement,  or  to  the  Court,  as  the  case  may  require, 
a  scheme  for  the  execution  of  the  improvement,  showing  the  proposed 
expenditure  thereon. 
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(2.)  Where  the  capital  money  to  be  expended  is  in  the  hands  of  45  &  46  Vict, 
trustees,  then,  after  a  scheme  is  approyed  by  them,  the  trustees  may    o-  88,  s.  26. 
apply  that  money  in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  oompxised  in  the  improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners  certifying  that  the 
work  or  operation,  or  some  specified  part  thereof,  has  been 
properly  executed,  and  what  amount  is  properly  payable  by 
the  trustees  in  respect  thereof,  which  certificate  shall  be  con- 
dusiye  in  favour  of  the  trustees  as  an  authority  and  discharge 
for  any  payment  made  by  them  in  pursuance  thereof ;  or  on 
(ii.)  A  Hke  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the 
Commissioners,  or  by  the  Court,  which  certificate  shall  be 
conclusive  as  aforesaid ;  or  on 
(iii.)  An  order  of  the  Court  directing  or  authorizing  the  trustees  to 

so  apply  a  specified  portion  of  the  capital  money. 
(3.)  Where  the  capital  money  to  be  expended  is  in  Court,  then, 
after  a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks 
fit,  on  a  report  or  certificate  of  the  Commissioners,  or  of  a  competent 
engineer  or  able  practical  surveyor,  approved  by  the  Court,  or  on  such 
other  evidence  as  the  Court  thinks  sufficient,  make  such  order  and  give 
such  directions  as  it  thinks  fit  for  the  application  of  that  money,  or 
any  part  thereof,  in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement  {ff), 

{ff)  This  section  ia  not  retrospectiTe ;  see  Me  KnaiehbuU,  27  Ch.  D.  349,  cited  in 
note  (/)  to  sect.  21,  antey  p.  144. 

[By  sects.  27,  28,  and  29,  the  tenant  for  life  may  join  or  concur  with  any  other 
person  in  executing  any  improTement  authorized  by  the  Act,  or  contributing  to 
the  cost  thereof,  ana  is  bound  to  maintain  and  repair  and  keep  insured  every  such 
improvement,  and  is  not  to  be  liable  for  waste  in  executing  or  repairing  any  such 
improTement.] 

[Sect.  30  extends  sect.  9  of  the  Improvement  of  Land  Act,  1864.] 

VAJJL. — OOITTBAOTS. 

81.  [Sub-sects.  I  and  2  empower  the  tenant  for  life  to  contract  for  sale,  partition,  Power  for 
lease,  £0.,  such  contracts  to  bmd  and  enure  for  the  benefit  of  the  settled  limd.]  tenant  for  life 

to  enter  into 
(3.)  The  Court  may,  on  the  appKcation  of  the  tenant  for  life,  or  of  contracts. 

any  snch  successor,  or  of  any  person  interested  in  any  contract,  give 

directions  respecting  the  enforcing,  carrying  into  effect,  varying,  or 

rescinding  thereof. 

[By  sob-sect.  4  any  preliminary  contract  under  the  Act  for  a  lease  is  not  to  loim 
part  of  the  title  to  the  lease.] 

IX. — ^MisoELLANEoirs  Pbovisions. 

33.  Where,  under  an  Act  incorporating  or  applying,  wholly  or  in  Application 
part,  the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  and  1869,  or  ^^J^^^ 
under  the  Settled  Estates  Act,  1877,  or  under  any  other  Act,  public,  Lands  Glauses 
local,  personal,  or  private,  money  is  at  the  commencement  of  this  Act  5^^®^" 

l2 
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46  &  46  Vict.    A  tenant  for  life,  in  exercising  any  of  the  powers,  is  to  be  deemed  a  trustee  for  all 
0.38,88.61-55.  the  persons  entitled  under  the  settlement  (s.  63) ;  a  general  protection  is  given  to 

purchasers,   &c.  dealing  in  gx>od  faith  (s.  64) ;   and  the  powers  and  authoritiei 

conferred  by  the  Act  are  to  be  exerciseable  from  time  to  time  (s.  65}.] 


Saving  for 
other  powers. 


56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  preju- 
dicially affect  any  power  for  the  time  being  subsisting  under  a  settle- 
ment, or  by  statute  or  otherwise,  exerciseable  by  a  tenant  for  life,  or 
by  trustees  with  his  consent,  or  on  his  request,  or  by  his  direction,  or 
otherwise ;  and  the  powers  given  by  this  Act  are  cumulative. 

(2«)  But,  in  case  of  conflict  between  the  provisions  of  a  settlement 
and  the  provisions  of  this  Act,  relative  to  any  matter  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any 
power  under  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and, 
accordingly,  notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary  to  the 
exercise  by  the  trustees  of  the  settlement  or  other  person  of  any  power 
conferred  by  the  settlement  exerciseable  for  any  purpose  provided  for 
in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting  any 
matter  within  this  section,  the  Court  may,  on  the  application  of 
the  trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of  any 
other  person  interested,  give  its  decision,  opinion,  advice,  or  direction 
thereon  (o). 

(o)  See  as  to  this  section,  £e  Barrt-Raden,  W.  N.  (1883)  188 ;  32  W.  R.  194, 
where  an  order  had  been  made  under  the  SetUed  Estates  Act,  1877,  enabling  the 
trustees  to  sell,  but  it  had  not  been  acted  on ;  Be  Duke  of  Newcastle^  24  Gh.  D.  129. 
See  also  sect.  6  of  the  Settled  Land  Act,  1884,  infra. 

A  tenant  for  life  with  leasing  powers  under  a  will  became  bankrupt.  The  trustee 
in  bankruptcy  presented  a  petition  asking  that  the  powers  of  leasing  might  be 
exercised  by  the  trustees  of  the  will ;  it  was  suggested,  but  denied,  that  tiie  tenant 
for  life  declined  to  do  anything.  Kay,  J.,  held  that  it  would  be  improper  to  grant 
general  leasing  powers  to  the  trustees,  and  that  the  proper  course  woiUd  be  for  the 
parties  interested  to  come  to  the  Court  with  a  scheme,  and  show  that  it  was  for  the 
benefit  of  the  estate  that  some  particular  lease  should  be  granted ;  and  then,  if  the 
tenant  for  life  oontumaoiously  refused  to  exercise  his  powers,  the  Court  would  know 
how  to  deal  with  the  case ;  and  his  lordship,  with  the  consent  of  all  parties,  ordered 
the  petition  to  stand  over,  with  liberty  to  amend  [Re  Maneelf  W.  K.  (1884)  209). 

[By  sect.  67,  additional  powers  may  be  conferred  by  the  settlement,  and  will  be 
exerciseable  as  if  conferred  by  the  Act.] 


Enumeration 
of  other 
limited 
owners,  to 
have  powers 
of  tenant  for 
life. 


Xni. — ^Limited  Ownebs  Oeiterally. 

68. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  interest  of 
each  of  them  is  in  possession  (p)  have  the  powers  of  a  tenant  for  life 
under  this  Act,  as  if  each  of  them  were  a  tenant  for  life  as  defined  in 
this  Act  (namely) : 

(i.)  A  tenant  in  tail,  including  a  tenant  in  taU  who  is  by  Act  of  Par- 
liament restrained  from  barring  or  defeating  his  estate  tail, 
and  although  the  reversion  is  in  the  Crown,  and  so  that  the 
exercise  by  him  of  his  powers  imder  this  Act  shall  bind  the 
Grown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  purchased  with 
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petition  to  Parliament,  parliamentary  opposition,  or  other  proceeding  45  &  46  Vict, 
taken  or  proposed  to  be  taken  for  protection  of  settled  land,  or  of  any    °'     '  *'     ' 
action  or  proceeding  taken  or  proposed  to  be  taken  for  recovery  of  land  or  recovery  of 
being  or  alleged  to  be  subject  to  a  settlement,  and  may  direct  that  ^^  olaimed 
any  costs,  charges,  or  expenses  incurred  or  to  be  incurred  in  relation  as  settled, 
thereto,  or  any  part  thereof,  be  paid  out  of  property  subject  to  the 
settlement  (t). 

(t)  This  section  takes  the  place  of  sect.  17  of  the  Settled  Estates  Act,  1877,  which 
is  repealed  by  sect.  64  of  this  Act,  infra.  See  lU  De  La  IFarr,  16  Gh.  D.  587 ;  Be 
Twy/ord  Abbey,  30  W.  B.  268. 

37. — (1.)  Where  personal  chattels  are  settled  on  trust  so  as  to  deyolve  Heirlooms, 
with  land  until  a  tenant  in  tail  by  purchase  is  bom  or  attains  the  age 
of  twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant  for 
life  of  the  land  may  sell  the  chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital  money  arising 
under  this  Act,  and  shall  be  paid,  invested,  or  applied  and  otherwise 
dealt  with  in  like  manner  in  all  respects  as  by  this  Act  directed 
with  respect  to  other  capital  money  arising  under  this  Act,  or  may  be 
invested  in  the  purchase  of  other  chattels,  of  the  same  or  any  other 
nature,  which,  when  purchased,  shall  be  settled  and  held  on  the  same 
trusts,  and  shall  devolve  in  the  same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall  not  be 
made  without  an  order  of  the  Court  (J). 

(J)  See  Se  Brown's  Will,  27  Gh.  D.  179,  where  an  order  was  made  for  sale  with 
liberty  for  the  tenant  for  life  to  bid. 

X. — ^Tbustees. 

38. — (1.)  If  at  any  time  there  are  no  trustees  of  a  settlement  within  Appointment 
the  definition  in  this  Act  (A;),  or  where  in  any  other  case  it  is  expedient,  ^  trustees  by 
for  purposes  of  this  Act,  that  new  trustees  of  a  settlement  be  appointed, 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  the  tenant  for  life 
or  of  any  other  person  having,  under  the  settlement,  an  estate  or  interest 
in  the  settled  land,  in  possession,  remainder,  or  otherwise,  or,  in  the 
case  of  an  infant,  of  his  testamentary  or  other  guardian,  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settlement  for  purposes  of 
this  Act  (/). 

(k)  See  J20  Gamett  Orme,  25  Ch.  D.  695. 

(0  See  Wheelwright  y.  Walker,  23  Ch.  D.  762  ;  31  W.  B.  363,  cited  in  note  {b)  te 
s.  2,  anU^.  141 ;  Be  Taylor,  31 W.  R.  596 ;  W.  N.  (1883)  95,  cited  in  note  to  sect.  62, 
infra.  The  solicitor  of  the  tenant  for  life  ( Wheelwright  y .  JFalker  ;  Be  Kemp,  24  Ch. 
D.  485),  or  the  tenant  for  life  himself  {Be  Earrop,  24  Ch.  D.  717),  should  not  be 
appointed  trustee.  As  to  payment  of  the  fund  to  trustees  appointed  for  the  purposes 
of  the  Act,  see  Be  Wright,  24  Ch.  D.  662 ;  Be  Harrop,  24  Ch.  D.  717.  As  to  the 
title  of  the  summons,  see  Be  Barry,  W,  N.  (1884)  43.  The  a^lioation  to  appoint 
new  trustees  is  made  by  summons ;  see  Settled  Land  Act  Bules,  r.  2,  it{fra ;  and  as 
to  seryice,  see  ibid.,  r.  4. 

(2.)  The  persons,  so  appointed,  and  the  survivors  and  survivor  of 
them,  while  continuing  to  be  trustees  or  trustee,  and,  until  the  appoint- 
ment of  new  trustees,  the  personal  representatives  or  representative 
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for  the  time  beinj^  of  the  last  fimriTiiig  or  connnmng  trustee,  shall 
for  porpoee'i  of  this  Act  become  and  be  the  trusteed  or  trustee  of  the 
fifrttlement. 

39. — '\,)  Notwithstanding  anything  in  this  Act,  capital  money 
arising  under  this  Act  shall  not  be  paid  to  fewer  than  two  persons  as 
trustees  of  a  settlement,  unless  the  settlement  authorizes  the  receipt  ol 
cap  it'll  tru-st  money  of  the  settlement  by  one  trustee. 

[2, J  Subject  thereto,  the  provisions  of  this  Act  referring  to  the 
trustees  of  a  settlement  apply  to  the  surriying  or  continuing  trustees 
or  trustee  of  the  settlement  for  the  time  being. 

[By  lect.  40  tnutees*  reoeipta  are  to  be  good  discharges,  and  sects.  41,  42  and  43 
contain  osoal  proyisiofns  for  the  protection  and  reimbonemait  of  trustees.] 

4i.  If  at  any  time  a  difference  arises  betweea  a  tenant  for  life  and 
the  trustees  of  the  settlement,  respecting  the  exercLBe  of  any  of  the 
p^j  wers  of  this  Act,  or  respecting  any  matter  relating  thereto,  the  Gomi 
may,  on  the  application  of  either  party,  give  such  directions  respecting 
the  matter  in  difference,  and  respecting  the  costs  of  the  application,  as 
the  Court  thinks  fit  (m). 

(m)  See  for  directions  as  to  costs  of  sales,  Rt  Bed,  24  Oh.  D.  608.  As  to  serrioe, 
sec  Settled  Land  Act  Bales,  r.  4,  infra, 

[By  sect.  45  a  tenant  for  life  intending  to  make  a  sale,  exchange,  partition, 
lease,  mortgage  or  charge,  is  required  to  gire  notice  to  the  tmstees.  It  was  held 
that  a  merely  general  notice  of  intention  to  sell,  &c.  was  not  soificient  (Me  i2sy,  2d 
Ch.  D.  464).    See  now  sect.  5  of  the  Settled  Land  Act,  1884,  infra.^ 


XI. — CouBT ;  Land  CoioassiONERs ;  Pbooedttse. 

Begnlations  46. — (1.)  All  matters  within  the  jurisdiction  of  the  Court  under  this 
respecting  j^  shall,  subject  to  the  Acts  regulating  the  Court,  be  assigned  to  the 
Court,  appli-    Chancery  Division  of  the  Court. 

catioDi,  ice.         ^2.)  Payment  of  money  into  Court  effectually  exonerates  therefrom 
the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or  by  sum* 
mons  at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement  notice  shall  be 
served  in  the  first  instance  on  the  tenant  for  life. 

(5.)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion  to  make  such 
order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all  or 
any  of  the  parties  to  any  application,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  charges,  or  expenses  be  paid  out  of  pro* 
perty  subject  to  the  settlement. 

(7.)  General  Bules  for  purposes  of  this  Act  shall  be  deemed  Bules  of 
89  k  40  Viot.    Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act,  1876, 
as  altered  by  section  nineteen  of  the  Supreme  Court  of  Judicature  Act, 
1881,  and  may  be  made  accordingly  (n). 
(8.)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 


0.  69. 

44  k  46  yiot. 

0.  68. 
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petition  [JR0  Taylor^  31  W.  B.  596  ;  W.  N.  (1883)  95).  The  oommittee  of  a  lunatio  45  &  46  Vict, 
tenant  for  life  cannot  give  a  valid  notice  under  aeot.  45  nnless  he  has  obtained  o.  38,  h.  62. 
anthority  from  the  L.J  J.  bo  to  do  {Se  Rat/^  25  Ch.  D.  464).  

XV. — Settlement  by  way  of  Tettsts  for  Sale. 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  wMcli  under  Provision  for 
or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to  surrender,  ^^^t^^^ 
copy  of  court  roll,  Act  of  Parliament,  or  other  instrument  or  any  num-  re-invest  in 
ber  of  instruments,  whether  made  or  passed  before  or  after,  or  partly  ^*^^- 
before  and  partly  after,  the  commencement  of  this  Act,  is  subject  to  a 
trust  or  direction  for  sale  of  that  land,  estate,  or  interest,  and  for  the 
application  or  disposal  of  the  money  to  arise  from  the  sale,  or  the 
income  of  that  money,  or  the  income  of  the  land  until  sale,  or  any  part 
of  that  money  or  income,  for  the  benefit  of  any  person  for  his  life,  or 
any  other  limited  period,  or  for  the  benefit  of  two  or  more  persons  con- 
currently for  any  limited  period  (w),  and  whether  absolutely,  or  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts  or  ol^er 
purpose,  or  to  any  other  restriction,  shall  be  deemed  to  be  settled  land, 
and  the  instrument  or  instruments  under  which  the  trust  arises  shall 
be  deemed  to  be  a  settlement ;  and  the  person  for  the  time  being  bene- 
ficially entitled  to  the  income  of  the  land,  estate,  or  interest  aforesaid 
until  sale,  whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed 
to  be  tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are  for  the 
time  being  under  the  settlement  trustees  for  sale  of  the  settled  land,  or 
having  power  of  consent  to,  or  approval  of,  or  control  over  the  sale,  or 
if  under  the  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act  are  for  purposes  of  this  Act 
trustees  of  the  settlement. 

(2.)  In  every  such  case  the  provisionB  of  this  Act  referring  to  a 
tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend  to 
the  person  or  persons  aforesaid,  and  to  the  instrument  or  instruments 
under  which  his  or  their  estate  or  interest  arises,  and  to  the  land 
therein  comprised,  subject  and  except  as  in  this  section  provided  (that 
is  to  say) : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors  in 
title  of  the  tenant  for  life,  or  to  the  remaindermen,  or  rever- 
sioners or  other  persons  interested  in  the  settled  land,  shall  be 
deemed  to  refer  to  the  persons  interested  in  succession  or  other- 
wise in  the  money  to  arise  from  sale  of  the  land,  or  the  income  of 
th&t  money,  or  the  inGk)me  of  the  land,  until  sale  (as  the  case  may 
require), 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
shall  not  be  applied  in  the  purchase  of  land  unless  such  applica- 
tion is  authorized  by  the  settlement  in  the  case  of  capital  money 
arising  thereunder  from  sales  or  other  dispositions  of  the  settled 
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46  &  46  Vict.    A  tenant  for  life,  in  ezerciBing  any  of  the  powers,  is  to  be  deemed  a  trustee  for  all 
0.38,86.61-55.  the  persons  entitled  under  the  settlement  (s.  53) ;  a  general  protection  is  given  to 

purchasers,  &o.  dealing  in  good  faith  (s.  54) ;   ana  the  powers  and  authorities 

conferred  by  the  Act  are  to  be  exerdseable  from  time  to  time  (s.  55).] 

Saving  for  56. — (1.)  Notliing  in  this  Act  shall  take  away,  abridge,  or  preju- 

o  er  powers,  ^^^.j^y  affoct  any  power  for  the  time  being  subsisting  under  a  settle- 
ment, or  by  statute  or  otherwise,  exerciseable  by  a  tenant  for  life,  or 
by  trustees  with,  his  consent,  or  on  his  request,  or  by  his  direction,  or 
otherwise  ;  and  the  powers  given  by  this  Act  are  cimiulatiYe. 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settlement 
and  the  provisions  of  this  Act,  relative  to  any  matter  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any 
power  under  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and, 
accordingly,  notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary  to  the 
exercise  by  the  trustees  of  the  settlement  or  other  person  of  any  power 
'  conferred  by  the  settlement  exerciseable  for  any  purpose  provided  for 

in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting  any 
matter  within  this  section,  the  Court  may,  on  the  application  of 
the  trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of  any 
other  person  interested,  give  its  decision,  opinion,  advice,  or  direction 
thereon  (o). 

(o)  See  as  to  this  section,  Be  Barrt-Haden,  W.  N.  (1883)  188 ;  32  W.  R.  194, 
where  an  order  had  been  made  under  the  Settled  Estates  Act,  1877,  enabling  the 
trustees  to  sell,  but  it  had  not  been  acted  on ;  B$  Duke  of  Newetutle^  24  Ch.  D.  129. 
'  See  also  sect.  6  of  the  Settled  Land  Act,  1884,  infra. 

A  tenant  for  life  with  leasing  powers  under  a  will  became  bankrupt.  The  trustee 
in  bankruptcy  presented  a  petition  asking  that  the  powers  of  leasing  might  be 
exercised  by  the  trustees  of  the  will ;  it  was  suggested,  but  denied,  that  the  tenant 
for  life  dedined  to  do  anything.  Kay,  J.,  held  uiat  it  would  be  improper  to  grant 
general  leasing  powers  to  the  trustees,  and  that  the  proper  course  would  be  for  the 
parties  interested  to  come  to  the  Court  with  a  scheme,  and  show  that  it  was  for  the 
benefit  of  the  estate  that  some  particular  lease  shoidd  be  granted ;  and  then,  if  the 
tenant  for  life  contumaciously  refused  to  exerdse  his  powers,  the  Court  would  know 
how  to  deal  with  the  case ;  and  his  lordship,  with  the  consent  of  all  parties,  ordered 
the  petition  to  stand  over,  with  liberty  to  amend  (Be  Maneel^  W.  N.  (1884)  209). 

[By  sect.  6 7,  additional  powers  may  be  conferred  by  the  settlement,  and  will  be 
exeroiaeable  as  if  conferred  by  the  Act.] 


Enumeration 
of  other 
limited 
owners,  to 
have  powers 
of  tenant  for 
life. 


XTTT. — Ltmtted  Owkebs  Oenebally. 

68. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  interest  of 
each  of  them  is  in  possession  {p)  have  the  powers  of  a  tenant  for  life 
under  this  Act,  as  if  each  of  them  were  a  tenant  for  life  as  defined  in 
this  Act  (namely) : 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of  Par- 
liament restrained  from  barring  or  defeating  his  estate  tail, 
and  although  the  reversion  is  in  the  Grown,  and  so  that  the 
exercise  by  him  of  his  powers  under  this  Act  shall  bind  the 
Crown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  purchased  with 
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money  proyided  by  Parliament  in  consideration  of  public  46  ft  46  Yid, 

«^«i^^^fl  .                                                                                                        o.  38,  8.  68. 
services :  ' 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitatioUi  gift,  or 
disposition  over,  on  failure  of  his  issue,  or  in  any  other 
event  {q) : 
(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is  in 
the  Crown,  and  so  that  the  exercise  by  him  of  his  powers 
under  this  Act  shall  bind  the  Crown : 
(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 

under  a  lease  at  a  rent  (r) : 
(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under  a 

lease  at  a  rent : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life,  whose  estate  is  liable  to  cease  in  any  event 
during  that  life,  whether  by  expiration  of  the  estate,  or  by 
conditional  limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  over,  or  is  subject  to 
a  trust  for  accumulation  of  income  for  payment  of  debts  or 
other  purpose  (r) : 
(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  curtesy : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 

direction  for  payment  thereof  to  him  during  his  own  or  any 

other  life,  whether  subject  to  expenses  of  management  or 

not  («),  or  until  sale  of  the  land,  or  until  forfeiture  of  his 

interest  therein  on  bankruptcy  or  other  event. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 

tenant  for  Hf e,  either  as  conferring  powers  on  him  or  otherwise, 

and  to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of  the 

persons  aforesaid,  and  to  the  instrument  imder  which  his  estate  or 

interest  arises,  and  to  the  land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as  regards 
a  tenant  for  life  shall,  where  necessary,  be  deemed  to  refer  to  the 
determination  by  death  or  otherwise  of  such  estate  or  interest  as  last 
aforesaid. 

[p)  See  Be  Parry,  W.  N.  (1884)  43. 


(q)  See  as  to  this  sab-Motion,  JU  Morgan,  24  Gh.  D.  114. 


See  J20  Sattle,  26  Gh.  D.  428. 
(f)  A  person  may  be  **  entitled  to  the  inoome  of  land  under  a  trust  or  dixeotion 
for  payment  thereof  to  him  during  his  life,  sabjeot  to  expenses  of  management," 
•witnin  this  snb-seotion,  althongh  the  estates  are  so  heavily  enoombered  that  he  has 
never  leoeived  anything,  and  ia  not  likely  to  do  so  {^  JmM,  24  Ch.  D.  683 ;  aiflrmed, 
26  Gh.  D.  786). 

XIY . — ^Ikfasts  ;  MARarRD  Women  ;  Lttitatios. 

69.  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled  Infant  ahso- 
in  possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the  J"^^  *S^St 
land  is  settled  land,  and  the  infant  shall  be  deemed  tenant  for  life  for  life, 
thereof  {t\ 

(0  See  J2#  WeU9,  31  W.  B.  764  ;  W.  N.  (1883)  HI. 
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45  &  46  Vict.       60.  Where  a  tenant  for  life,  or  a  person  haying  the  powers  of  a 

^'     '  *'     •    tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant  would,  if  he 

Tenant  for       were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant 

'  '      for  life  under  this  Act,  the  powers  of  a  tenant  for  life  under  this  Act 

may  be  exercised  on  his  behalf  by  the  trustees  of  the  settlement,  and 

if  there  are  none,  then  by  such  person  and  in  such  manner  as  the 

Court,  on  the  application  of  a  testamentaiy  or  other  guardian  or  next 

friend  of  the  infant,  either  generally  or  in  a  particular  instance, 

orders  (m). 

(«)  See  Re  Duke  of  Newcastle,  24  Ch.  D.  129 ;  31  W.  R.  782  ;  Se  Jamet,  W.  N. 
(1884)  172.  In  appointing  trustees  to  sell  an  infantas  estate  the  Court  may  autho- 
rize the  sale  to  be  made  out  of  Court  {He  Price,  27  Ch.  D.  652). 

^Iiu^ed  61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply  in  the 

woman,  how  »  .   j  

to  be  affected.  <»8®  ^^  *  married  woman. 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  married 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  foregoing  provisions  of  this  Act, 
is  entitled  for  her  separate  use,  or  is  entitled  imder  any  statute,  passed 
or  to  be  passed,  for  her  separate  property,  or  as  a  feme  sole,  then  she, 
without  her  husband,  shall  have  the  powers  of  a  tenant  for  life  under 
this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she 
and  her  husband  together  shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life  and  a 
settlement  and  settled  land  shall  extend  to  the  married  woman  without 
her  husband,  or  to  her  and  her  husband  together,  as  the  case  may 
require,  and  to  the  instrument  under  which  her  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all  deeds,  in- 
struments, and  things  necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this  Act. 
Tenant  for  62.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 

e,  anatic.  ^^j^^^^  f qj.  life  under  this  Act,  is  a  lunatic,  so  found  by  inquisition,  the 
committee  of  his  estate  may,  in  his  name  and  on  his  behalf,  under  an 
order  of  the  Lord  Chancellor,  or  other  person  intrusted  by  virtue  of 
the  Queen's  Sign  Manual  with  the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  limatics,  exercise  the  powers  of  a  tenant 
for  life  under  this  Act ;  and  the  order  may  be  made  on  the  petition  of 
any  person  interested  in  the  settled  land,  or  of  the  committee  of  the 
estate  (v). 

(«]  Where  there  were  no  tmatees  of  the  gettlement  in  ezistenoe  it  was  considered 
that  new  trustees  should  be  appointed  before  the  powers  of  the  Act  could  be  ezer- 
eifled,  and  a  petition  by  the  committee  of  the  tenant  for  life,  who  was  a  liinatio,  for 
power  to  grant  a  building  lease  of  part  of  the  settled  property  was  directed  to  stand 
over  for  the  purpose  of  appointinar  new  trustees,  with  liberty  to  amend  by  stating 
the  appointment  of  trustees,  ana  that  they  had  been  Mrred  with  notice  of  the 
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petition  {Ss  Dtylor^  31  W.  B.  696  ;  W.  N.  (1883)  96).  The  comimUee  of  a  lunatic  46  k  46  Vict. 
tenant  for  life  cannot  ffi^e  a  yalid  notice  under  sect.  46  unless  he  has  obtained  o.  38,  m.  62. 
authority  from  the  L. JJ.  so  to  do  (i20  J2ay,  25  Ch.  D.  464).  

XV. — ^Settlbmbnt  by  way  o»  Teusts  pob  Sale. 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  which  under  Fzorisionfor 
or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to  surrender,  ^^^^^^ 
copy  of  court  roll.  Act  of  Parliament,  or  other  instrument  or  any  num-  re-inyest  in 
ber  of  instruments,  whether  made  or  passed  before  or  after,  or  partly  ^"^^ 
before  and  partly  after,  the  commencement  of  this  Act,  is  subject  to  a 
trust  or  direction  for  sale  of  that  land,  estate,  or  interest,  and  for  the 
application  or  disposal  of  the  money  to  arise  from  the  sale,  or  the 
income  of  that  money,  or  the  income  of  the  land  until  sale,  or  any  part 
of  that  money  or  income,  for  the  benefit  of  any  person  for  his  life,  or 
any  other  limited  period,  or  for  the  benefit  of  two  or  more  persons  con- 
currently  for  any  limited  period  (t£^),  and  whether  absolutely,  or  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts  or  other 
purpose,  or  to  any  other  restriction,  shaU  be  deemed  to  be  settled  land, 
and  the  instrument  or  instruments  under  which  the  trust  arises  shaU 
be  deemed  to  be  a  settlement ;  and  the  person  for  the  time  being  bene- 
ficially entitled  to  the  income  of  the  land,  estate,  or  interest  aforesaid 
until  sale,  whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed 
to  be  tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are  for  the 
time  being  under  the  settlement  trustees  for  sale  of  the  settled  land,  or 
having  power  of  consent  to,  or  approval  of,  or  control  over  the  sale,  or 
if  under  the  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act  are  for  purposes  of  this  Act 
trustees  of  the  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend  to 
the  person  or  persons  aforesaid,  and  to  the  instrument  or  instruments 
under  which  his  or  their  estate  or  interest  arises,  and  to  the  land 
therein  comprised,  subject  and  except  as  in  this  section  provided  (that 
is  to  say) : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors  in 
title  of  the  tenant  for  life,  or  to  the  remaindermen,  or  rever- 
sioners or  other  persons  interested  in  the  settled  land,  shaU  be 
deemed  to  refer  to  the  persons  interested  in  succession  or  other- 
wise in  the  money  to  arise  from  sale  of  the  land,  or  the  income  of 
that  money,  or  the  income  of  the  land,  until  sale  (as  the  case  may 
require), 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
shall  not  be  applied  in  the  purchase  of  land  unless  such  applica- 
tion is  authorized  by  the  settlement  in  the  case  of  capital  money 
arising  thereunder  irom.  sales  or  other  dispositions  of  the  settled 
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land,  but  may,  in  addition  to  any  other  mode  of  appHcation 
anthorized  by  this  Act,  be  applied  in  any  mode  in  which  capital 
money  arising  under  the  settlement  from  any  such  sale  or  other 
disposition  is  applicable  thereunder,  subject  to  any  consent 
required  or  direction  giren  by  the  settlement  with  respect  to  the 
application  of  trust  money  of  the  settlement. 

(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
and  the  securities  in  which  the  same  is  invested,  shall  not  for 
any  purpose  of  disposition,  transmission  or  devolution,  be  con- 
sidered as  land  unless  the  same  would,  if  arising  under  the  settle- 
ment from  a  sale  or  disposition  of  the  settled  land,  have  been  so 
considered,  and  the  same  shall  be  held  in  trust  for  and  shall  go 
to  the  same  persons  successively  in  the  same  manner,  and  for  and 
on  the  same  estates,  interests,  and  trusts  as  the  same  would  have 
gone  and  been  held  if  arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  and  the  income  of  such  capital 
money  and  securities  shall  be  paid  or  applied  accordingly. 

(iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by  purchase^ 
or  in  exchange,  or  on  partition,  shall  be  conveyed  to  and  vested 
in  the  trustees  of  the  settlement,  on  the  trusts,  and  subject  to  the 
powers  and  provisions  which,  under  the  settlement  or  by  reason 
of  the  exercise  of  any  power  of  appointment  or  charging  therein 
contained,  are  subsisting  with  respect  to  the  settled  land,  or  would 
be  so  subsisting  if  the  same  had  not  been  sold,  or  as  near  thereto  as 
circnmstances  permit,  but  so  as  not  to  increase  or  multiply  charges 
or  powers  of  charging  {x). 

(w)  See  AlUtw^  v.  OakUff,  W.  K.  (1884)67. 

[x)  See  the  Settled  Land  Act,  1884,  «.  6  &  7,  and  notes  tfaeietOf  wi/ro,  p.  166. 


Bepealof 
enactments 
m  lohednle. 


Xn.— Bepeals. 

04. — (1.)  Tlie  enactmenta  described  in  the  acfaednle  to  this  Act  are  hereby 
repealed. 

(2.)  The  repeal  b^  this  Act  of  any  enactment  ahall  not  affect  any  right  aocroed  or 
obligation  inoaxred  thereimder  before  the  commencement  of  Uus  Act ;  nor  shall  the 
game  affect  the  validity  or  invalidity,  or  any  operation,  effect,  or  oonaeqnence,  of 
any  instroment  executed  or  made,  or  of  anything  done  or  snffered,  or  of  any  order 
made,  before  the  commencement  of  this  Act ;  nor  ahall  the  same  affect  any  action, 
proceeding,  or  thing  then  pending  or  uncompleted;  and  every  soch  actum,  pro- 
ceeding, Sid  thing  may  be  cazxied  on  and  completed  as  if  there  had  been  no  Booh 
repeal  In  thia  Act. 


XVn. — TXKLAIW. 
[Sect.  66  relates  only  to  Ireland.] 
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23  &  24  Viot.  0.  145. 

in  part,  .t 


27  ft  28  Vict.  0. 114.    .. 
in  part.  .. 


40ft4iyiot.  0.  18 

in  part.  .. 


THE  SOHEDXTIiE. 


46  ft  46  Yiot. 
0.  88. 

Section  64. 


An  Act  to  give  to  trostees,  mort-  \ 
gagees,     and     others,     certain  i  ^ 
powers  now  commonly  inserted  >  in  part ;  namelj, — 
m  settlements,  mortgages,  and  I 
willa  ; 

Parts  I.  and  IV. 

(being  so  mnch  of  the  Act  as  is  not  repealed  bj  the 
GonTeyandng  and  Law  of  Property  Act,  1881). 

The  Improvement  of  Land  Act,  1864 .  .in  part ;  namely, — 
Sections  seventeen  and  eighteen : 
Section  twenty-one,  from  ''either  by  a  party"  to 
''benefice)  or"  (indnsive) ;  and  from  "or  if  the 
land  owner"  to  "minor  or  minors"  (indnsive) ; 
and  "  or  dreomstance  "  (twice) : 
Except  aa  regards  Scotland. 

The  Settied  Estates  Act,  1877 in  part ;  namdy,— 

Section  seventeen. 


Httles  vkdkr  thb  Sbttled  liAin)  Act,  1882. 

[The  Rnles  as  issaed  have  no  marginal  notes.] 

1.  The  expression  "  the  Act''  used  in  these  rules  means  the  Settled  Definitions. 
Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have  the  same 
meanings  as  in  the  Act. 

The  expression  "  the  tenant  for  life ''  includes  the  tenant  for  life  as 
defined  by  the  Act,  and  any  person  having  the  powers  of  a  tenant  for 
life  under  the  Act. 

2.  All  applications  to  the  Court  under  the  Act  may  be  made  by  Applications 

summons  in  chambers ;  and  if  in  any  case  a  petition  shall  be  presented  ^  ^  ^ 

•'  *  *  snmmons. 

without  the  direction  of  the  judge,  no  further  costs  shall  be  allowed 
than  would  be  allowed  upon  a  summons. 

3.  The  forms  in  the  appendix  to  these  rules  are  to  be  followed  as  far  Forms, 
as  possible,  with  such  modification  as  the  circumstances  require.    All 
summonses,  petitions,  affidavits,  and  other  proceedings  under  the  Act 

are  to  be  entitied  according  to  Form  1  in  the  Appendix. 

4.  The  persons  to  be  served  with  notice  of  applications  to  the  Court  Penons  to  bo 
shall,  in  the  first  instance,  be  as  follows : —  served. 

In  the  case  of  applications  by  the  tenant  for  life  under  sects.  15  and 

34,  the  trustees. 
In  the  case  of  applications  under  sect.  38,  the  trustees  (if  any),  and 

the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applicatiouB  under  sect.  44,  the  tenant  for  life,  or  the 

trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served.    Except  as 
hereinbefore  provided  where  an  application  under  the  Act  is  made  by 
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any  person  other  than  the  tenant  for  life,  the  tenant  for  life  alone 
Hlmll  be  served  in  the  first  instance. 
Wht>iv  uo  6.  Except  in  the  cases  mentioned  in  the  last  rule,  applications  by  a 

tiorvioo  tonapt  for  life    shall  not    in  the  first  instance  be  senred  on  any 

person. 
Jm!|f«  majr  6.  The  judge  may  require  notice  of  any  application  imder  the  Act  to 

ur'aiiii>w!«e^    ^®  served  upon  such  persons  as  he  thinks  fit,  and  may  give  all  necessary 
with  nervloe.     directions  as  to  the  persons  (if  any)  to  be  served,  and  such  directions 
may  be  added  to  or  varied  from  time  to  time  as  the  case  may  require. 
Where  a  petition  is  presented,  the  petitioner  may,  after  the  petition 
has  been  filed,   apply  by  summons  in  chambers  (Appendix,   Form 
XXm.)  for  directions  with  regard  to  the  persons  on  whom  the  petition 
ought  to  be  served.    If  any  person  not  already  served  is  directed  to  be 
served  with  notice  of  an  application,  the  application  shall  stand  over 
generally,  or  until  such  time  as  the  judge  directs.     The  judge  may  in 
any  particular  case,  upon  such  terms  (if  any)  as  he  thinks  fit,  dispense 
with  service  upon  any  person  upon  whom,  under  these  rules,  or  under 
any  direction  of  the  judge,  any  application  is  to  be  served. 
Title  of  tenant       7.  It  shall  be  sufficient  upon  any  application  imder  the  Act  to  verify 
'^'•fi  d^  ^     ^y  affidavit  the  title  of  the  tenant  for  life  and  trustees  or  other  persons 
affidavit.  interested  in  the  application  unless  the  judge  in  any  particidar  case 

requires  further  evidence.    Such  affidavit  may  be  in  the  form  or  to  the 
effect  of  Form  No.  VIII.  in  the  Appendix. 
Sales  to  be  8.  Any  sale  authorised  or  directed  by  the  Court  under  the  Act,  shall 

eff^t^ ^ rf     ^®  carried  into  effect  out  of  Court,  unless  the  judge  shall  otherwise 
Court.  order,  and  generally  in  such  manner  as  the  judge  may  direct. 

Orders,  when       9.  Where  the  Court  authorises  generally  the  tenant  for  life  to  make 
tea^M^^&c  to    ^^^^  *^°^®  *^  *™®  leases  or  grants  for  building  or  mining  purposes 
be  settled  by    under  section  10  of  the  Act,  the  order  shall  not  direct  any  particular 
the  judge.        lease  or  grant  to  be  settled  or  approved  by  the  judge  unless  the  judge 
shall  consider  that  there  is  some  special  reason  why  such  lease  or  grant 
should  be  settled  or  approved  by  him.    Where  the  Court  authorises 
any  such  lease  or  grant  in  any  particular  case,  or  where  the  Court 
authorises  a  lease  under  section  15  of  the  Act,  the  order  may  either 
approve  a  lease  or  grant  already  prepared  or  may  direct  that  the  lease 
or  grant  shall  contain  conditions  specified  in  the  order  or  such  condi- 
tions as  may  be  approved  by  the  judge  at  chambers  without  directing 
the  lease  or  grant  to  be  settled  by  the  judge. 
Fajrmentof  10.  Any  person  directed  by  the  tenant  for  life  to  pay  into  court 

Sato  OoSt^*^  any  capital  money  arising  under  the  Act  may  apply  by  summons  at 
chambers  for  leave  to  pay  the  money  into  court.    (Appendix,  Forms 
IX.,  X.,  XI.) 
Evidence.  11.  The  summons  shall  be  supported  by  an  affidavit  setting  forth — 

1.  The  name  and  address  of  the  person  desiring  to  make  the 

payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding 

relating  to  the  money. 
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3.  The  amount  of  money  to  be  paid  into  court  and  the  account  to 

the  credit  of  which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for  life  under  the  settlement 

by  whose  direction  the  money  is  to  be  paid  into  court. 

5.  The  short  particulars  of  the  transaction  in  respect  of  which  the 

money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into  court,  Order  majr 
may  contain  directions  for  investment  of  the  money  on  any  securities  ^^^^  ^^^  ^^  ' 
authorised  by  section  21,  sub-section  1  of  the  Act,  and  for  payment  yestment. 

of  the  dividends  to  the  tenant  for  life,  either  forthwith  or  upon  pro- 
duction of  the  consent  in  writing  of  the  applicant ;  the  signature  to 
such  consent,  to  be  verified  by  the  affidavit  of  a  solicitor.  But  if  the 
transaction  in  respect  of  which  the  money  arises,  is  not  completed  at 
the  date  of  payment  into  court,  the  money  shall  not,  without  the  con- 
sent of  the  applicant,  be  ordered  to  be  invested  in  any  securities  other 
than  those  upon  which  cash  under  the  control  of  the  court  may  be 
invested. 

13.  Money  paid  into  court  under  the  Act  shall  be  paid  to  an  account,  ^tle  of 
to  be  entitled  in  the  matter  of  the  settlement,  with  a  short  description 

of  the  mode  in  which  the  money  arises  if  it  is  necessary  or  desirable 
to  identify  it,  and  in  the  matter  of  the  Act.  (Appendix  Forms  IK,, 
X.,  and  XI.). 

14.  Any  person  paying  into  court  any  capital  money  arising  imder  Costs  of  pay- 
the  Act  shall  be  entitled  first  to  deduct  the  costs  of  paying  the  money  ^^^  ^' 
into  court. 

15.  In  all  cases  not  provided  for  by  the  Act  or  these  rules,  the  exist-  Saving  ol 
ing  practice  of  the  court  as  to  costs  and  otherwise,  so  far  as  the  same  pndicf . 
may  be  applicable,  shall  apply  to  proceedings  under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  court  in  respect  to  Solicitors' 
proceedings  under  the  Act  shall  be  those  provided  by  the  Eules  of  the  *^<>^"^<'«"' 
Supreme  Court  as  to  costs  for  the  time  being  in  force,  so  far  as  they 

are  applicable  to  such  proceedings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  court  in  respect  to  Ooart  fees, 
proceedings  imder  the  Act  shall  be  those  provided  by  the  Eules  of  the 
Supreme  Crourt  as  to  court  fees  for  the  time  being  in  force,  so  far  as . 

they  are  appHoable  to  such  proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after  the  31st  Date  of  oom- 
December,  1882.  S^!^^* 

19.  These  rules  may  be  cited  as  the  Settled  Land  Act  Bules,  1882.     g^^^^  ^^^ 

(Signed)        SELBOIOTE,  0. 

COLEBIDGE,  L.  0.  J. 
G.  JESSEL,  M.  E. 
NATH.  UNDLET,  L.  J. 
H.  MANISTT,  J. 
E.  FEY,  J. 
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APPENDIX. 

FOBK  I. 

Tttlb  of  Fbooeedinos. 

Jx  the  High  Gonrt  of  JufiUce, 
Qiancery  Division, 

Vice-Chanoellor  Bacon, 

or 
Hr.  Justice  Ghitty, 
[or  other  judge  before  whom  the  application  is  to  be  heard."] 

In  the  matter  of  the  estate  [or,  of  the  timber  upon  the  estate], 

situate  at  in  the  county  of  ,  lor,  of  the  chattels],  settled  by  a 

settlement  made  by  an  indenture  dated  the  day  of  ,  and  made 

between  [or^  by  the  Will  of  dated  or^  aa  the  eate  may  beX 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


FOBX  II. 
FOBICAL  PABT  OF  STnaCORB. 

Tide  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Boyal  Courts  of  Justice 
on  day,  the  day  of  18    ,  at  o'clock  in  the  forenoon,  on 

the  hearing  of  an  application — 

(a.)  On  the  part  of  ^.J9.,  the  tenant  for  life  \ory  tenant  in  tail,  or  ae  the  eate  may 
be,  describing  the  nature  of  the  applicant's  estate"]  under  the  above-mentioned 
settlement. 

Or,  (b.)  On  the  part  of  A.B.,  the  tenant  for  life  {or,  as  the  ease  may  be)  under  the 
above-mentioned  settlement  an  infant,  by  X,Y,,  his  testamentary  guardian  [or, 
guardian  appointed  by  order  dated  the  ,  or  next  friend]. 

Or,  (e.)  On  the  part  of  CD.  and  S.F.,  the  trustees  of  the  above-mentioned 
settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d.)  On  the  part  of  G.S".,  the  tenant  for  life  in  remainder  [or,  tenant  in  tail 
in  remainder,  or  as  the  case  may  be,  describing  the  applicant's  interest"]  under  the  above- 
mentioned  settlement  subject  to  the  Ufe  interest  of  A.B.  [or  as  the  ease  may  be]. 

Or,  (e.)  On  the  part  of  /./.,  the  purchaser  of  the  lands  [or,  the  timber  upon  the 
lands,  or  chattels,  or  as  the  ease  may  be]  settled  by  the  above-mentioned  settlement. 

Or,  (/.)  On  the  part  of  /./.,  the  lessee  under  a  mining  lease  dated  the 
18    ,  gnmted  under  the  powers  of  the  above-mentioned  Act  of  the  mines  and 
mineraJs  under  the  lands  settled  by  the  above-mentioned  settlement. 

Or,  iff.)  On  the  part  of  I.J,,  the  mortgagee  under  a  mortgage  intended  to  be 
created  under  sect.  18  of  the  above-mentioned  Act  of  the  lands  settled  by  the 
above-mentioned  settlement. 

Or,  (A.)  On  the  part  of  JT.Z.,  interested  under  the  contract  herein-after 
mentioned. 

Dated  the  day  of  18 

This  summons  was  taken  out  by  of  ,  solicitor  for  the  applicant. 

To 

(Add  the  names  of  the  persons  (if  any)  on  whom  the  summons  is  to  be  served.) 


FoBK  m. 

SXTUCONS  UXDEB  SbOI.  10  FOB  GENERAL  LbASXNQ  FoWEBS. 

Title  and  fonnal  parts  as  in  Forms  I.  and  11.  0.  or  b, 

1.  That  the  applicant  [or  in  the  case  of  an  infant  that  the  said  X.T.  during  the 
infancy  of  the  said  A.B.],,  and  each  of  his  successors  in  title  [or  in  the  case  of  an  infant, 
each  ol  the  successors  in  title  of  the  said  A.B.],  being  a  t^iant  for  life  or  having 
the  powers  of  a  tenant  for  life  under  the  above-mentioned  Act,  may  pursuant  to 
sect.  10  of  the  said  Act  be  authorised  from  time  to  time  to  make  Duilding  [or 
mining]  leases  of  the  lands  comprised  in  the  said  settlement  for 'the  term  of 

years  Ijor  in  perpetuity]  on  the  conditions  specified  in  the  said  Act  [or  on  other 
conditions  than  tnose  specified  in  sects.  7  to  9  of  the  said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as  between 
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FoBX  XXI. 

SXTMXONS  TTNDES  SECTION  66  FOB  AdYICB  AlO)  DiBECTION. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a.  to  h. 

For  the  opinioUi  advicei  and  direction  of  the  judge  on  the  following  qaefrtions: — 

1.  Whether  , 

2.  Whether 

3.  Whether 

{or  if  the  quettiona  involve  eomplieaUd facts) 
for  the  opinion,  advice  and  direction  of  the  judge  on  the  facts  and  questions  suh- 
mitted  by  the  statement  left  in  my  chambers  this  day. 
(Add  application  for  costs  as  in  Form  III,  2.) 


FOBK  XXII. 

SUXXOITB  UKDEB  SECTION  60  FOB  APFOINTIOCNT  OF  FbBSONB  TO  EZEBCISS  POWEBS  ON 

BEHALF  OF  InFANT. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  h. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to  13,  both  in- 
clusive, and  sections  16  to  20,  both  inclusive,  of  the  above-mentioned  Act  (or  such 
other  powers  as  it  is  desired  to  exercise)  may  be  exercised  by  the  said  on  behalf  of 
the  ftaid           during  his  minority. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FoBU  XXIII. 

Sttxuons  fob  Dibeoiions  as  to  Sebtice  of  a  Petition. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II. 

That  directions  may  be  g^ven  as  to  the  persons  to  be  served  with  the  petition 
presented  in  the  above  maUer  on  the  day  of  18    . 


SETTLED  LAND  ACT,  1884.  47  &  48  Vict. 

c.  18. 
47  &  48  VICT.  Cap.  18.  


An  Act  to  amend  the  Settled  Land  Acty  1882. 

[3rd  July,  1884.] 
Be  it  enacted,  &c.,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.  Short  title. 

2.  The  expression  ''the  Act  of  1882  "  used  in  this  Act  means  the  Interpreta* 
Settled  Land  Act,  1882.  *^^^- 

3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  construed  Construction 
together  as  one  Act,  and  expressions  used  in  this  Act  are  to  have  the 

same  meanings  as  those  attached  by  the  Act  of  1882  to  similar  expres- 
sions used  therein. 

[By  sect.  4,  a  fine  on  a  lease  is  to  be  capital  money.] 

[By  sect.  5,  the  notice  required  by  sect.  45  of  the  Settled  Land  Act,  1882,  may,  as 
to  a  sale,  exchange,  partition,  or  lease,  be  geueral.] 
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FoBM  vni. 

AmDAvrr  vemfyino  Title. 
Title  as  in  Form  I. 

I  of  make  oath  and  say  as  follows : 

1 .  By  the  above-mentioned  settlement  the  above-mentioned  lands  [or  certain 
chattels,  shortly  describing  them']  stand  limited  to  uses  [or  upon  trusts]  under  which 
A.B.  is  [or  I  am]  beneficially  entitled  in  possession  as  tenant  for  life  [or  tenant  in 
tail  or  tenant  in  lee  simple,  with  an  executory  gift  over  or  as  the  ease  may  be], 

2.  {If  it  is  the  fact.)  Tlie  said  A.B.  is  an  infant  of  the  age  of  years  or 
thereabouts. 

3.  CD.  of  and  E.F.  of  are  trustees  under  the  said  settlement,  with 
a  power  of  sale  of  the  said  lands  [or  with  power  of  consent  to  or  approval  of  the 
exercise  of  a  power  of  sale  of  the  said  lands  contained  in  the  said  settlement,  or  are 
the  persons  by  the  said  settlement  declared  to  be  trustees  thereof  for  purposes  of 
the  above-mentioned  Act]. 


FoBicIX. 

SuuicoKS  xmrvsB  Sechtoh  22  bt  TvncKkSER  fob  Payuekt  nrro  Cottbt  of  Pubchasb- 

Money  of  Settled  Land,  Timbeb,  ob  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  the  credit  of  "  In 
**  the  matter  of  the  settlement,  dated  the  and  made  between  [or  will,  &o.] 
"  proceeds  of  sale  of  the  A.  estate  [or  as  the  case  may  be']^  and  in  the  matter  oi 
**  the  Settled  Land  Act,  1882,"  the  sum  of  £  on  account  of  the  purchase-money 
of  the  said  A.  estate  [or  as  the  case  may  be"]^  settled  by  the  said  settlement  [or  will, 
&c.]. 

2.  That  such  directions  may  be  given  for  the  investment  of  the  said  sums  when 
paid  into  Court,  and  the  accumulation  or  payment  of  the  dividends  of  the  securities 
representing  the  same,  as  the  Court  may  think  proper. 


FoBxX. 


SUIOCORS  UNDBB  SeOEIOH  22  VOB  PaYKENT  INTO  COUBT  BT  LESSEE  T7NDEB  A  MiNIKa 

Lease  {see  Section  11). 
Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  /. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  the  credit  of  "  In 
*'  the  matter  of  the  settlement  dated  the  and  made  between  [or  the 
<<  will,  &c/]  mineral  rents  under  lease  dated  the  and  in  the  matter  of  the 
<*  Settled  Land  Act,  1882,"  the  sum  of  £  being  three-fourths  [or  one-fourth] 
of  the  rents  payable  by  him  under  the  said  lease  for  the  half-year  ending  the 

less  £  the  costs  of  payment  into  Court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day  of  and 
the  day  of  in  every  year  during  the  term  created  by  the  said  lease  to 
pay  into  Court  to  the  credit  aforesaid,  so  much  of  the  rents  payable  by  him  under 
the  said  lease  as  is  by  section  11  of  the  above-mentioned  Act  directed  to  be  set  aside 
as  capital  money  arising  under  the  said  Act  after  deducting  therefrom  the  costs  of 
payment  in,  the  amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  oi  £  and  all  other  sums  to  be  paid  into  Court  to  the 
credit  aforesaid,  may  be  invested  in  the  purchase  of  [name  the  investment']^  to  the 
like  credit,  and  that  the  dividends  on  the  said  wnen  purchased,  may  be  paid 
to  A.B.,  the  tenant  for  life  under  the  above-mentioned  settlement,  during  his  life 
or  until  further  order. 
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FobkXI. 
SuioioxB  mvDBB  SscnoN  22  fob  Payicbst  dito  Cottbt  bt  MoBTaiOBE  {tee  Seotion  18). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  g. 

1 .  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  the  credit  of  "  Money 
«  adyanced  on  mortgage  of  lands  settled  by  the  settlement  dated  the  and  made 
"between  [or  the  will,  &o.],  and  in  the  matter  of  the  Settled  Land  Act,  1882," 
the  Bom  of  £  being  the  amount  agreed  to  be  advanced  by  him  on  mortgage 
of  the  lands  comprised  in  the  above-mentioned  settlement,  less  the  costs  of  pay- 
ment in. 

2.  {Add  direetumi  for  investtnent  as  in  Form  VIII.  2.) 


FoBxXII. 

SuiQCOKS  uiTDBs  SsonoN  26  (1). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a,  or  h, 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution  of  improve* 
ments  on  the  lands  settled  by  the  above-mentioned  settlement  may  be  approved. 

2.  {Add  appUeationfor  coed  ae  in  Form  III,  2.) 


FOBM  XIII. 

SumcoNB  T7VDEB  Sectioit  26,  Sub-section  (2)  (ii),  fob  ApponniCENT  of  an  Emodteeb 

OB  Sttbvbtob. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a.  or  h, 

1.  That  M.K.,  of  engineeer  \or  surveyor],  may  be  approved  as  engineer 
[or  surveyor],  for  the  purposes  of  section  26,  sub-section  (2)  (ii)  of  the  above- 
mentioned  Act. 

2.  (Add  applieaiion  for  eotU  as  in  Form  III,  2.) 


FoBM  xrv. 

NoiONATIOir  OF  AN  EnOINEEB  OB  StTBVETOB  BT  THE  TbUSTEES. 

Title  as  in  Form  I. 

We  CD.  of  and  E.F.  of  the  trustees  of  the  above-mentioned  settle* 

ment  for  the  puiposes  of  the  above-mentioned  Act,  hereby  nominate  of 

engineer  [or  surveyor],  for  the  purposes  of  section  26,  sub-section  (2)  (ii]  of  the 
said  Act. 

(Signed)        CD. 
E.F. 

FOBM  XV. 
SUIOCOKS  TTITDEB  SECTION  26,  SXTB-SBGTION  (2)   (iii). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a,  or  b. 

1.  That  CD.  and  E.F.  the  trustees  of  the  above-mentioned  settlement,  for 
the  purposes  of  the  above-mentioned  Act  may  be  directed  to  apply  the  sum  of 
£  out  of  the  capital  money  arising  under  the  said  Act  in  their  hands  subject 
to  the  said  settlement  in  payment  for  [deserve  the  work  or  operation]  being  [part  of] 
an  improvement  executed  upon  Uie  lands  subject  to  the  said  settlement  pursuant  to 
a  scheme  approved  by  the  said  CD.  and  E.F.  under  the  said  Act. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 
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30  &  31  Vict, 
c.  127,  8.  3. 


The   term    '^ Gazette''  meanB,   with    respect    to   England,   the 
^'London  Gazette,"  and  with  respect  to  Ireland,  the  ** Dublin 
Gazette." 


Protection  of  Rolling  Stock  and  Plant, 

Interim  lY.  The  engines,  tenders,  carriages,  trucks,  machinery,  tools,  fit- 

on  executlonfl  *^^®»  materials,  and  effects,  constituting  the  rolling  stock  and  plant 
against  pro-  used  or  provided  by  a  company  for  the  purposes  of  the  traffic  on  their 
perty  of  rail-  railway,  or  of  their  stations  or  workshops,  shall  not,  after  their  railway 
traffic.  or  any  part  thereof  is  open  for  public  traffic,  be  liable  to  be  taken  in 

execution  at  law  or  in  equity  at  any  time  after  the  passing  of  this  Act 
[and  before  the  first  day  of  September,  one  thousand  eight  hundred 
and  sixty-eight]  (a),  where  the  judgment  on  which  execution  issues  is 
recovered  in  an  action  on  a  contract  entered  into  after  the  passing  of 
this  Act,  or  in  an  action  not  on  a  contract  commenced  after  the  passing 
of  this  Act,  but  the  person  who  has  recovered  any  such  judgment  may 
obtain  the  appointment  of  a  receiver,  and,  if  necessary,  of  a  manager, 
of  the  undertaking  of  the  company,  on  application  by  petition  in  a 
summary  way  to  the  Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  railway  of  the  company;  and  all 
money  received  by  such  receiver  or  manager  shall,  after  due  provision 
for  the  working  expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed  under  the  direc- 
tion of  the  Court  in  payment  of  the  debts  of  the  company  and  other- 
wise according  to  the  rights  and  priorities  of  the  persons  for  the  time 
being  interested  therein ;  and  on  payment  of  the  amount  due  to  every 
such  judgment  creditor  as  aforesaid  the  Court  may,  if  it  think  fit, 
discharge  such  receiver  or  such  receiver  and  manager  (i). 


Extent  of 
protection 
from  Beizuie. 


Open  for 
public  traffic. 

Contract  after 
the  Act. 

Form  of 


(a)  This  time  was  extended  to  Ist  September,  1870,  bv  31  &  32  Vict.  c.  79 ;  and 
the  Act  is  now  made  perpetual  hj  38  &  39  Vict.  c.  31,  which  repealed  the  words  in 
brackets. 

(b)  The  protection  under  the  section  from  seizure  of  the  rolling  stock  and  plant 
of  a  railway  which  has  been  opened  for  public  traffic  continues,  although  the 
railway  is  afterwards  closed  for  traffic  (Midland  Waggon  Co,  v.  Tht  Potteries^  iShrews' 
bury^  and  JSorth  Wales  Ry.  Co.,  6  Q.  B.  D.  36),  and  applies  to  the  railway  plant  of 
every  company  constituted  by  statute  to  construct  or  work  a  railway,  though  that 
may  be  a  subordinatepart  of  its  undertaking  (Great  Korthem  Ry,  Co,  v.  Tahourdin, 
13  Q.  B.  D.  320).  Where  a  railway  company,  being  in  want  of  money,  and 
being  advised  that  it  had  no  power  to  borrow,  sold  part  of  its  rolling  stock  to  a 
waggon  company,  at  the  same  time  making  a  contract  with  the  waggon  company 
for  the  hire  of  the  same  rolling  stock  at  a  rent  which  would  repay  the  purchase- 
money  with  interest  in  five  years,  and  then  for  its  repurchase  at  a  nominal  price, 
the  payment  of  the  rent  being  also  guaranteed  by  three  of  the  directors  of  the 
railway  company,  it  was  held,  that  the  transaction  was  not  a  borrowing  of  money, 
but  a  bond  fide  sale  and  hiring  of  the  rolling  stock,  and  was  valid  against  both  the 
railway  company  and  the  directors  (Yorkshire  By,  Waggon  Co,  v.  Maclure,  21  Ch.  D. 
309). 

A  railway,  part  of  which  had  been  occupied  by  another  company,  but  not  opened 
by  the  company  which  made  it,  was  held  not  to  be  open  for  public  traffic  within  the 
Act  (lie  BeddgeUrt  Ry.,  19  W.  R.  427  ;  "W.  N.  (1871),  3). 

Where  a  judgment  was  recovered  for  money  due  for  services  rendered  both  before 
and  after  the  passing  of  the  Act,  the  Act  was  held  not  to  apply  (Be  BeddgeUrt  By,). 

For  form  of  order,  see  Be  Stafford  and  Uttoxeter  By.,  W.  JN.  (1868),  113 ;  Contract 
Corporation  v.  Tottenham  By.,  ibid,  242  ;  Seton,  422.    See  aUo  note  (e)  to  sect.  6. 
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FOBK  XXI. 
Sttsocons  undeb  Section  66  fob  Adyicb  Ain>  Disegtiok. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a.  to  A. 

For  the  opinion,  advice,  and  direction  of  the  judge  on  the  following  quebtions: — 

1.  Whether  , 

2.  Whether 

3.  Whether 

{or  if  the  guestums  involve  complicated  facts) 
for  the  opinion,  advice  and  direction  of  the  judge  on  the  facts  and  questiona  sub- 
mitted hj  the  statement  left  in  my  chambers  this  day. 
(Add  application  for  eotta  oi  in  Form  III,  2.) 


FoBic  XXII. 

SnCHOKS  T7NDEB  SECnON  60  FOB  ApPOINTUENT  OF  FbBSOKS  TO  EZEBGISS  P0WEB8  ON 

BEHALF  OF  InFANT. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  b, 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to  13,  both  in- 
clusive, and  sections  16  to  20,  both  inclusive,  of  the  al>ove-mentioned  Act  {or  tuch 
other  powers  as  it  is  desired  to  exercise)  may  be  exercised  by  the  said  on  behalf  of 
the  said           during  his  minority. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOEM  XXIII. 

SinacoKS  fob  Dibectioks  as  to  Sebvice  of  a  Petition. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with  the  petition 
presented  in  the  above  matter  on  the  day  of  18    . 


SETTLED  LAND  ACT,  1884.  47  &  48  Vict. 

c.  18. 
47  &  48  VICT.  Cap.  18.  


An  Act  to  amend  the  Settkd  Land  Acty  1882. 

[3r(i  July,  1884.] 
Be  it  ekacted,  &c.,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.  Short  title. 

2.  The  expression  'Uhe  Act  of  1882  "  used  in  this  Act  means  the  Interpreta- 
Settled  Land  Act,  1882.  *'^^- 

3.  The  Act  of  1882  and  this  Act  are  to   be   road  and  construed  Construction 
together  as  one  Act,  and  expressions  used  in  this  Act  are  to  have  the 

same  meanings  as  those  attached  by  the  Act  of  1882  to  similar  expres- 
sions used  therein. 

[By  sect.  4,  a  fine  on  a  lease  is  to  be  capital  money.] 

[By  sect.  5,  the  notice  required  by  sect.  45  of  the  Settled  Land  Act,  1882,  may,  as 
to  a  sale,  exchange,  partition,  or  lease,  be  general] 
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30  &  31  Vict,   board  of  directors  and  by  the  other  directors,  or  the  major  part  in 
c.  127,  B.  6.    jii^mi^er  of  them,  to  the   best  of  their  respective   judgment   and 
belief  (c?). 

Form  of  (rf)  For  a  form  of  scheme,   see  Be  Teign  Valley  Ry.  Co.,    18   L.  T.  809 ;    and 

scheme.  for  leave  g^yen  to  vaiy  a  scheme  when  filed,  see  Jie  Cambrian  Ity.,  3  Ch.  278  ;  17 

L.  T.  394. 

Form  of  The  General  Order  of  Jan.  24,  1868,  provides  in  the  third  schedule  the  following 

advertisement  form  for  advertisement  of  the  scheme : — 

for  persons  to  j^  ^^^^  Matter  of  the  lUUway  Company ;  and 

applj  for  j^  the  Matter  of  the  Railway  Companies  Act,  1867. 

copies. 

Notice  is  hereby  given,  that  on  the  day  of 

18  ,  a  Scheme  of  Arrangement  between  the  above-named  company  and  their 
creditors  [^state  liere  whether  the  schetue  contains  or  not  any  provisions  for  settling  tha 
rights  of  any  and  what  classes  of  shareholders  as  among  themselves^  or  for  raising  addi- 
tional share  or  loan  capital^  and  which,  and  to  what  extent"]  was  filed  in  the  Court  of 
Chancery,  and  a  copy  of  the  said  scheme  will  be  furnished  to  any  person  requiring 
the  same  by  the  undersigned,  or  at  the  office  of  the  company  at 
on  payment  of  the  regulated  charges  for  the  same. 
A.  and  B.,  of  PAgents  for  C.  and  D.,  of  ], 

Solicitors  for  the  Company. 

Ord.  Jan.  24,  The  same  order  provides  with  reference  to  the  preparation  and  filing  of  the 
1868.  scheme  as  follows : — 

Title  of  1*  £ffery  scheme  to  be  filed  in  tlte  Court  of  Chancery,  pursuant  to  the  statute  30  ^  31 

scheme  and  Vict.  e.  127,  ».  6,  and  every  declaration,  affidavit,  petition,  summons,  notice,  or  other 
proceedings.  *  proceeding  relative  thereto,  shall  be  intituled  in  the  matter  of  *'  The  Railway  Companies 

Act,  1867,"  and  in  the  matter  of  the  company  in  question. 
To  be  attached      2.  Every  such  scheme  shall  be  marked  either  with  the  words  "  Lord  Clutncellor,**  and 
to  Court.  ^^  nafne  of  one  of  the  Vice- Chancellors,  or  with  the  words  **  Master  of  the  Rolls,**  and 

the  matter  of  such  schetne  {unless  removed  by  some  special  order  of  tJiC  Lord  Chancellor  or 
the  Lords  Justices)  shall  accordingly  be  attached  to  the  Court  of  such  Vice-  Chancellor,  or 
to  the  Court  of  the  Master  of  the  Rolls,  as  the  case  may  be,  in  like  manner  and  for  the 
same  purposes  as  causes  are  attached  to  a  particular  Court. 
To  be  printed.  3.  Every  scheme  to  be  filed  as  aforesaid  shall  be  printed  on  paper  of  the  same  size  and 
description,  and  in  the  same  style  and  manner  as  bills  in  Chancery  are  required  to 
be  printed,  or  shall  be  written  bookwise  upon  paper  of  tJie  same  size  and  description  as  last 
aforesaid. 
Form  of  ^*  Every  declaration  and  affidavit  to  be  filed  as  mentioned  in  the  6th  section  of  the  said 

affidavits,  &c.  -^ct  shall  be  written*  bookwise  upon  paper  of  the  same  size  and  description  as  that  on 
•  See  no^  tffhich  bills  are  printed. 

Ord  LXVI  ^'  ^^^  *"^^  scheme  shall  be  filed  in  the  office  of  the  Clerks  of  Records  and  7Frits,f 

infra  '      ^"^  ^^  declaratioti  and  affidavit  required  by  section  6  of  the  said  Act  shall  be  annexed  to 

.      '  such  scheme  and  fled  at  the  same  time  therewith,  and  the  Clerks  of  Records  and  Writs 

v^^  shall  not  ^le  any  such  scheme  unless  accompanied  by  such  declaration  and  affidavit. 

scheme.  g^  There  shall  be  indorsed  upon  every  scheme  so  filed  as  aforesaid  the  name  and  address 

t  See  now  of  the  solicitor  and  London  agent  (if  any)  of  the  company,  and  also  the  address  for  service 
Judicature  of  such  solicitor  in  cases  where  an  address  for  service  is  required  by  the  General  Orders  of 
(Officers)  Act,*  the  Court. 

1879 ;  7.   Where  a  written  scheme  is  filed,  the  person  bringing  the  same  to  be  filed  shall,  at 

Ords.LX.  and  /^  same  time,  leave  with  the  Clerks  of  Records  and  Writsf  a  fair  copy  thereof,  and  the 
LXI.  infra.       Clerks  of  Records  and  Writs  are  to  examine  such  copy  with  the  scheme  filed,  and  returti  it 
Address  for       ^  examined  with  a  certificate  thereon  that  it  is  correct  and  proper  to  be  printed. 
service.  ^*  ^^  directors  are  then  to  cause  the  scheme  to  be  printed  from  such  certified  copy,  on 

Filinc  a  paper  of  the  same  size  and  description,  and  in  the  same  type,  style,  and  manner,  as  bills 

written  *''*  required  to  be  printed,  and,  before  the  expiration  of  four  days  from  the  filing  of  the 

scheme  scheme  are  to  leave  a  printed  copy  thereof  with  the  Clerks  of  Records  and  Writs,  with  a 

T  Ka   '  •  ¥^j\    *^^*'^'*  certificate  thereon  by  the  solicitor  of  the  company  that  such  print  is  a  true  copy 
To  be  printed    ^^  ^^  scheme  so  certified,  and  after  the  expiration  of  such  four  days  no  evidence  of  the 
in  four  days,     scheme  having  been  filed  shall  be  admissible  until  such  printed  copy  thereof  has  been  filed. 
Lines  to  be,  9.  Every  fifth  line  of  each  page  of  a  printed  scheme  shall  be  numbered. 

numbered. 

Copies  of  Scheme. 

Copies  of  10.  At  any  time  after  the  expiration  of  four  days  from  the  filing  of  a  scheme,  whether 

scheme.  printed  or  written,  any  person  may  demand,  by  a  requisition  in  writing,  delivered  at  the 

principal  office  of  the  company,  or  at  the  office  of  their  solicitor,  or  of  his  London  agent 
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(viiL)  An  appHcation  to  rescind  or  vary  an  order,  or  to  make  any  47  &  48  Viot. 
new  or  further  order  under  this  section,  may  be  made  also  by  the     ^'     '  '* 
trustees  of  the  settlement,  or  by  any  person  beneficially  interested 
imder  the  settlement. 

(iz.)  The  person  or  persons  to  whom  leaye  is  given  by  an  order 
under  this  section,  shall  be  deemed  the  proper  person  or  persons 
to  exercise  the  powers  conferred  by  section  sixty-three  of  the 
Act  of  1882,  and  shall  have,  and  may  exercise  those  powers 
accordingly. 

(x.)  This  section  is  not  to  afiPect  any  dealing  which  has  taken  place 
before  the  passing  of  this  Act,  under  any  trust  or  power  to  which 
this  section  applies  (5). 

(b)  ThiB  and  the  preoeding  seotlon  were  passed  in  consequence  of  the  diffiouliies 
wliioh  aroee  mBeEarle  and  Webster,  24  Ch.  D.  144,  and  Taylor  v.  Poneia,  26  Ch.  D. 
646,  where  the  question  was  raised  whether  trustees,  selUng  under  the  common 
trust  for  sale,  oould  make  a  good  title  without  the  canonrrenoe  of  the  tenants  for  life 
of  the  purchase-money. 

8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant  by  Curtesy  to  bo 
the  curtesy  is  to  be  deemed  an  estate  arising  under  a  settlement  made  ^^°^^^ 
by  his  wife.  settlement. 
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80  &  31  VIOT.  Cap.  127. 

An  Act  to  amend  the  Law  relating  to  Railway  Companies. 

[20th  August,  1867.] 
Be  it  enacted,  &o.  as  follows : — 

Preliminary. 

I.  This  Act  may  be  dted  as  The  Bailway  Companies  Act,  1867.  Short  title. 

n.  Except  as  in  this  Act  expressly  otherwise  provided,  this  Act  shall  Extent  of 
not  extend  to  Scotland. 

m.  In  this  Act—  Interpreta- 

The  term  *'  company  "  means  a  railway  company ;  that  is  to  say,     ^^  ^     ""' 
a  company  constituted  by  Act  of  Parliament,  or  by  certificate 
under  Act  of  Parliament,  for  the  purpose  of  constructing,  main- 
taining, or  working  a  railway  (either  alone  or  in  conjunction 
with  any  other  purpose) : 
The  term  '<  action  "  includes  stdt  or  other  proceeding : 
The  term  ''  judgment "  includes  decree,  order,  or  rule : 
The  term  ''  share ''  includes  stock : 

The  term  "  person  "  includes  corporation :  ^  g^ 

The  term  "Court  of  Chancery"  or  "Court"  means  the  Court  of  judicature 
Chancery*  in  England  or  Ireland,  as  the  case  requires :  -^<J»  ^J/^* 
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30  &  31  Vict. 
c.  127,  B.  3. 


The   term    '* Gazette"  means,   vritli    respect    to    England,   the 
"London  Gazette,"  and  with  respect  to  Ireland,  the  ** Dublin 
Gazette." 


Protection  of  Rolling  Stock  and  Plant. 

Interim  IV.  The  engines,  tenders,  carriages,  trucks,  machinery,  tools,  fit- 

restnctiona       tings,  materials,  and  effects,  constituting  the  rolling  stock  and  plant 

against  pro-     used  or  provided  by  a  company  for  the  purposes  of  the  traffic  on  their 

perty  of  rail-    railway,  or  of  their  stations  or  workshops,  shall  not,  after  their  railway 
way  ox>en  for  •' '  r  f  i  j 

traffic.  or  any  part  thereof  is  open  for  public  traffic,  be  liable  to  be  taken  in 

execution  at  law  or  in  equity  at  any  time  after  the  passing  of  this  Act 
[and  before  the  first  day  of  September,  one  thousand  eight  hundred 
and  sixty-eight]  (a),  where  the  judgment  on  which  execution  issues  is 
recovered  in  an  action  on  a  contract  entered  into  after  the  passing  of 
this  Act,  or  in  an  action  not  on  a  contract  commenced  after  the  passing 
of  this  Act,  but  the  person  who  has  recovered  any  such  judgment  may 
obtain  the  appointment  of  a  receiver,  and,  if  necessary,  of  a  manager, 
of  the  undertaking  of  the  company,  on  application  by  petition  in  a 
summary  way  to  the  Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  railway  of  the  company;  and  all 
money  received  by  such  receiver  or  manager  shall,  after  due  provision 
for  the  working  expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed  under  the  direc- 
tion of  the  Court  in  payment  of  the  debts  of  the  company  and  other- 
wise according  to  the  rights  and  priorities  of  the  persons  for  the  time 
being  interested  therein ;  and  on  payment  of  the  amount  due  to  every 
such  judgment  creditor  as  aforesaid  the  Court  may,  if  it  think  fit, 
discharge  such  receiver  or  such  receiver  and  manager  {b). 


Extent  of 
protection 
from  aeiznre. 


Open  for 
public  traffic. 

Contraot  after 
the  Aot. 

Form  of 


(a)  This  time  was  extended  to  Ist  September,  1870,  bv  31  &  32  Vict.  o.  79 ;  and 
the  Act  is  now  made  perpetual  by  38  &  39  Vict.  c.  31,  which  repealed  the  words  in 
brackets. 

(b)  The  protection  under  the  section  from  seizure  of  the  rolling  stock  and  plant 
of  a  railway  which  has  been  opened  for  public  traffic  continues,  although  the 
railway  is  afterwards  closed  for  traffic  {Midland  Waggon  Co.  v.  The  Fotteriet,  Shrews^ 
burg,  and  North  Wales  Rg.  Co.,  6  Q.  B.  B.  36),  and  applies  to  the  railway  plant  of 
every  company  constituted  by  statute  to  construct  or  work  a  railway,  though  that 
may  be  a  subordinate  part  of  its  undertaking  {Great  Northern  Eg,  Co.  t.  Tahourdin, 
13  Q.  B.  D.  320).  Where  a  railway  company,  being  in  want  of  money,  and 
being  advised  that  it  had  no  power  to  borrow,  sold  part  of  its  rolling  stock  to  a 
waggon  company,  at  the  same  time  making  a  contract  with  the  waggon  company 
for  the  hire  of  the  same  rolling  stock  at  a  rent  which  would  rex>ay  £he  purchase- 
money  with  interest  in  five  years,  and  then  for  its  repurchase  at  a  nominal  price, 
the  payment  of  the  rent  being  also  guaranteed  by  three  of  the  directors  of  the 
railway  company,  it  was  held,  that  the  transaction  was  not  a  borrowing  of  money, 
but  a  lend  Jide  sale  and  hiring  of  the  rolling  stock,  and  was  valid  against  both  the 
railway  company  and  the  directors  {Yorkshire  Eg,  Waggon  Co.  v.  Maelure,  21  Gh.  D. 
309). 

A  railway,  part  of  which  had  been  occupied  by  another  company,  but  not  opened 
by  the  company  which  made  it,  was  held  not  to  be  open  for  public  ^affic  withm  the 
Act  (J2tf  Beddgelert  Eg.,  19  W.  R.  427  ;  W.  N.  (1871),  3). 

Where  a  judgment  was  recovered  for  money  due  for  services  rendered  both  before 
and  after  the  passing  of  the  Act,  the  Act  was  held  not  to  apply  {Ee  Beddgelert  Eg.). 

For  form  of  order,  see  Ee  Stafford  and  Uttoxeter  Eg.,  W.  N.  (1868),  113;  Contract 
Corporation  v.  Tottenham  Eg.,  ibid.  242  ;  Seton,  422.    See  also  note  (e)  to  sect.  6. 
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XIV.  Where  the  company  are  lessees  of  a  railway  the  scheme  shall  80  ft  31  Vict, 
be  deemed  to  be  assented  to  by  the  leasing  company  when  it  is  assented  ^'      '  "'  ^  ' 

to  as  follows  : —  Assent  by 

.  .        ••  leasing  oom- 

In  wntmg  by  three-fourths  in  value  of  the  holders  of  mortgages,  pany. 
bonds,  and  debenture  stock  of  the  leasing  company ; 

If  there  is  only  one  class  of  guaranteed  or  preference  shareholders 
of  the  leasing  company,  then  in  writing  by  three-fourths  in  value 
of  that  class,  and  if  there  are  more  classes  of  guaranteed  or  prefer- 
ence shareholders  in  the  leasing  company  than  one,  then  in  writing 
by  three-fourths  in  value  of  each  such  class  ; 

By  the  ordinary  shareholders  of  the  leasing  company  at  an  extra- 
ordinary general  meeting  of  that  company  specially  called  for  that 
purpose. 

XV.  Provided  that  the  assent  to  the  scheme  of  any  class  of  holders  Assent  of 

of  mortgages,  bonds,  or  debenture  stock,  or  of  any  class  of  holders  of  ^^J^^^i^^*' 
a  rentcharge  or  other  payment  as  aforesaid,  or  of  any  class  of  guaranteed  unnecessary, 
or  preference  shareholders,  or  of  a  leasing  company,  shall  not  be  re- 
quisite in  case  the  scheme  does  not  prejudicially  affect  any  right  or 
interest  of  such  class  or  company. 

XVI.  If  at  any  time  within  three  months  (i)  after  the  filing  of  the  Application 
scheme,  or  within  such  extended  time  as  the  Court  from  time  to  time  S*J^°^|^™"^" 
thinks  fit  to  allow,  the  directors  of  the  company  consider  the  scheme  to  scheme. 

be  assented  to  as  by  this  Act  required,  they  may  apply  to  the  Court  by 
petition  in  a  summary  way  for  confirmation  of  the  scheme. 

Notice  of  any  such  application,  when  intended,  shall  be  published  in 
the  Gazette. 

(0  A  scheme  was  considered  to  be  pending  after  the  three  fnonths  so  as  to  afford 
protection  against  creditors  {Bobertaon  v.  Wrexham^  ^e.  Hy.,  17  W.  R.  137). 

XVn.  After  hearing  the  directors,  and  any  creditors  shareholders,  Confirmation 
or  other  parties  whom  the  Court  thinks  entitled  to  be  heard  on  the  ®'  wl^em®- 
application  {k),  the  Court,  if  satisfied  that  the  scheme  has  been  within 
three  months  after  the  filing  of  it,  or  such  extended  time  (if  any)  as 
the  Court  has  allowed  (/),  assented  to  as  required  by  this  Act,  and  that 
no  sufficient  objection  to  the  scheme  has  been  established,  may  confirm 
the  scheme. 

(k)  Debenture  holders  will  not  be  heard,  if  there  was  a  statutory  majority,  unless  ^j^^  <^^ 
in  case  of  fraud  (Re  Boat  and  Wett  Junction  Ry,y  8  £q.  87).    The  Court  required  ^^  heard, 
the  consent  of  outside  creditors  (who  are  not  within  the  classes  of  creditors  who  can  /^  ^  •  j 
be  bound  by  a  majority)  before  it  confirmed  a  scheme,  in  Re  Bristol  and  North  Z^v?r^ 
Somerset  Ry.,  6  Eq.  448 ;   but  in  Re  Somerset  and  Dorset  JJy.,    18  W.  R.   833,  OP«"Wrs. 
Stuart,  y.-C,  said  that  if  a  creditor  came  to  oppose  the  confirmation,  who  could 
not  show  that  his  dissent  was  reasonable  or  based  upon  a  due  regard  for  his  own 
interests,  he  would  not  regard  the  dissent  of  a  creditor  of  that  kind,  but  would 
confirm  the  scheme.      In  Re  East  and  West  Junction  Ry,  (ubi  sup.)  it  was  held 
that  the  assent  of  outside  creditors  was  not  wanted.    In  any  case  they  ought  not  to 
be  put  in  a  better  position  by  the  scheme  {Stevens  ▼.  Mid^Hants  Rail.  Co.,  8  Ch. 
1064).     See  also  Re  Manchester  and  Milford  %.,  W.  N.  (1881),  121 ;  Re  Stafford  Ry, 
W.  N.  (1872),  165,  174 ;  20  W.  R.  921.    As  to  unpaid  vendors  appearing  on  the 
petition  and  their  costs,  see  Re  Kington  Ry.^  W.  N.  (1877),  33.  Otd.  24  Jan. 

(/)  The  Order  of  Jan.  24,  1868,  provides  with  reference  to  the  petition  for  con-  1868. 
firmation  of  scheme,  as  follows : —  '  Petition 

15.  Every  petition  for  confirmation  of  a  scheme  shall  he  presented  by  the  directors  or  the  to  be  by 
mqfor  part  of  them.    Such  petition  shall  not  set  forth  the  scheme,  but  only  refer  thereto  ;  directors. 
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30  &  31  Vict,   board  of  directors  and  by  the  other  directors,  or  the  major  part  in 
c.  127, 8. 6.    numijer  of  them,  to  the   best  of  their  respective   judgment   and 
belief  (c?). 

Form  of  (rf)  For  a  form  of  scheme,   see  lU  Teign  Valley  Ry.  Co.,    18   L.  T.  809 ;    and 

scheme.  for  leave  given  to  vary  a  scheme  when  filed,  see  Me  Cambrian  JRy.,  3  Ch.  278 ;  17 

L.  T.  394. 

Form  of  The  General  Order  of  Jan.  24,  1868,  provides  in  the  third  schedule  the  following 

advertisement  form  for  advertisement  of  the  scheme : — 

for  persons  to  j^  ^j^g  Matter  of  the  RaUway  Company ;  and 

applj  for  jj^  ^Q  Matter  of  the  Railway  Companies  Act,  1867. 

copies.  ,  , 

Notice  is  hereby  given,  that  on  the  day  of 

18  ,  a  Scheme  of  Arrangement  between  the  above-named  company  and  their 
creditors  [state  here  whether  the  scheitie  contains  or  not  any  provisions  for  settlitig  the 
rights  of  any  and  what  classes  of  shareholders  as  among  themselves  j  or  for  raising  addi- 
tional share  or  loan  capitalt  and  which,  and  to  what  extent"]  was  filed  in  the  Court  of 
Chancery,  and  a  copy  of  the  said  scheme  will  be  furnished  to  any  person  requiring 
the  same  by  the  undersigned,  or  at  the  office  of  the  company  at 
on  payment  of  the  regulated  charges  for  the  same. 
A.  and  B.,  of  [Agents  for  C.  and  D,,  of  ], 

Solicitors  for  the  Company. 

Ord.  Jan.  24,  The  same  order  provides  with  reference  to  the  preparation  and  filing  of  the 
1868.  scheme  as  follows : — 

Title  of  1*  Every  scheme  to  be  filed  in  the  Court  of  Chancery,  pursuant  to  the  statute  30  ^  31 

scheme  and  Vict.  e.  127,  s,  6,  and  every  declaration,  affidavit,  petition,  summons,  notice,  or  other 
proceedings.  »  proceeding  relative  thereto,  shall  be  intituled  in  the  matter  of  ^^  The  Railway  Companies 

Act,  1867,"  and  in  the  matter  of  the  company  in  question. 
To  be  attached      2.  Every  such  scJieme  shall  be  marked  either  with  the  words  "  Lord  Chancellor,*^  and 
to  Court.  '^  '»«»»*  o/  ^^  of  ^^  Viec' Chancellors,  or  with  the  words  "  Master  of  the  Rolls,**  and 

the  matter  of  such  scheme  {unless  renioved  by  some  special  order  of  tfie  Lord  Chancellor  or 
the  Lords  Justices)  shall  accordingly  be  attached  to  the  Court  of  such  Vice- Chancellor ^  or 
to  the  Court  of  the  Master  of  the  Rolls,  as  the  ease  may  be^  in  like  manner  and  for  the 
same  purposes  as  causes  are  attached  to  a  particular  Court. 
To  be  printed.  3.  Every  scheme  to  be  filed  as  aforesaid  shall  be  printed  on  paper  of  the  same  size  and 
description,  and  in  the  same  style  and  fnanner  as  bills  in  Chancery  are  required  to 
be  printed,  or  shall  be  written  bookwise  upon  paper  of  the  same  size  and  description,  as  last 
aforesaid. 
Form  of  4<  Every  declaration  and  affidavit  to  be  filed  as  mentiofied  in  the  6th  section  of  the  said 

affidavits,  &c.  -^ct  shall  be  written'*  bookwise  upon  paper  of  the  same  size  and  description  as  that  on 
*  See  now  which  bills  are  printed. 

Ord  LXVI  ^'  ^^^  *"^^  scheme  shall  be  filed  in  the  office  of  the  Clerks  of  Records  and  JFrits,t 

infra  *      '^**^  ^^  declaration  and  affidavit  required  by  section  6  of  the  said  Act  shall  be  annexed  to 

-j!    '     -  such  scheme  and  filed  at  the  same  time  therewith,  and  the  Clerks  of  Records  and  Writs 

Jyinng  of  «Aa//  not  file  any  such  scheme  unless  accompanied  by  such  declaration  and  affidavit. 

scheme.  q^  There  shall  be  indorsed  upon  every  scheme  soiled  as  aforesaid  the  name  and  address 

t  See  now  of  the  solicitor  and  London  agent  (if  any)  of  the  company,  and  also  the  address  for  service 
Judicature  of  such  solicitor  in  eases  where  an  address  for  service  is  required  by  the  General  Orders  of 
(Officers)  Act;  the  Court. 

1879 ;  7.   Where  a  written  scheme  is  filed,  the  person  bringing  the  same  to  be  filed  shall,  at 

Ords.  LX.  and  the  same  time,  leave  with  the  Clerks  of  Records  and  Writsf  a  fair  copy  thereof,  and  the 
LXI.  infra.       Clerks  of  Records  and  Writs  are  to  examine  such  copy  with  the  scheme  filed,  and  return  it 
Address  for       '^  examined  with  a  certificate  thereon  that  it  is  correct  and  proper  to  be  printed. 
service.  8-  ^^  directors  are  then  to  cause  the  scheme  to  be  printed  from  such  certified  copy,  on 

Filintr  a  paper  of  the  same  size  and  description,  and  in  the  same  type,  style,  and  manner,  as  bills 

written  *"**  required  to  be  printed,  and,  before  the  expiration  of  four  days  from  the  filing  of  the 

scheme  scheme  are  to  leave  a  printed  copy  thereof  with  the  Clerks  of  Records  and  Writs,  with  a 

_   ^^   '  .       _    written  certificate  thereon  by  the  solicitor  of  the  company  that  such  print  is  a  true  copy 
10  oe  pnntea    ^  ^^  scheme  so  certified,  and  after  the  expiration  of  such  four  days  no  evidence  of  the 
in  four  days,     scheme  having  been  filed  shall  be  admissible  until  such  printed  copy  thereof  has  b^n  filed. 
Lines  to  be.  9.  Every  fifth  line  of  each  page  of  a  printed  scheme  shall  be  numbered. 

numbered. 

Copies  of  Scheme. 

Copies  of  10.  At  any  time  after  the  expiration  of  four  days  from  the  filing  of  a  scheme,  whether 

scheme.  printed  or  written,  any  person  may  demand,  by  a  requisition  in  writing,  delivered  at  the 

principal  office  of  the  company,  or  at  the  office  of  their  solicitor,  or  of  his  London  agent 
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iifony)  any  number,  not  exceeding  ten,  of  printed  copies*  of  the  teheme,  and  the  eopiet  30  &  31  Vict. 

80  required  shall  on  such  demand  be  delivered  to  the  person  so  requiring  (he  same^  with  0.  127,  b.  6. 
a  written  certificate  thereon  by  the  solicitor  of  the  company  that  they  are  true  copies  of 


the  scheme  JIM.  *  See  form  of 

11.  Every  such  copy  is  on  delivery  to  be  paid  for  at  the  rate  of  one  halfpenny  per  folio,  advertisement 
except  in  the  ease  provided  for  by  the  20th  section  of  the  said  Act^f  in  which  case  it  is  to  for  such 

be  paid  for  at  the  rate  prescribe  by  the  said  Act,  persons  to 

12.  The  notice  to  be  published  in  the  *^  Gazette,*^  of  the  flliny  of  the  seheme^X  shall  be  come  in, 
signed  by  the  solicitor  of  the  company,  or  his  London  agent,  and  shall  state  whether  the  supra, 
scheme  contains  any  provisions  for  settling  and  defining  any  rights  of  shareholders  among  Payment  for 
themselves,  or  for  raising  any  and  what  amount  of  share  or  loan  capital,  and  which,  and  copies. 

shall  set  forth  the  name  and  address  of  the  solicitor  and  Lotidon  agent  (if  any)  of  the   .  p   .1.         . 
company,  and  may  be  in  the  form  No,  1  in  the  3rrf  schedule  hereto,  with  such  variations    '     •    «Oi  P09  . 
as  the  circumstances  of  the  case  may  require.  Form  of 

13.  When  a  scheme  has  been  filed  one  of  the  Clerks  of  Records  and  Writs  shall,  at  the  notice. 
request  of  any  person,  give  and  sign  a  certificate  of  the  filing  thereof,  or  of  the  filing  ofa\  See  sect.  8, 
printed  copy  thereof;  and  such  certificate  may  be  in  the  following  form,  with  such  infra, 
variations  as  the  circumstances  of  the  case  may  require : —  Certificate 

of  filing 
In  the  Matter  of  the  Railway  Companies  Act,  1867,  and  In  the  Matter  scheme, 
of  The  Railway  Company. 

I  do  hereby  certify  that  a  [printed  or  written,  as  the  case  may  be"]  Scheme  of  Ar- 
rangement between  the  above-named  company  and  their  creditors,  imder  the  statute 
30  &  31  Victoria,  chapter  127,  section  6,  was  on  the  day  of  ,18        , 

duly  filed  in  the  High  Court  of  Chancery  in  England,  together  with  the  declaration 
and  affidavit  required  by  the  said  statute  [and  that  a  printed  copy  of  such  scheme 
was  on  the  day  of  duly  filed  in  the  said  Court  pursuant  to  the  General 

Order  of  Court  made  in  that  behalf  J,  as  appears  by  my  book.    Bated,  &c. 

A.  B., 
Clerk  of  Records  and  Writs,  of  the  High  Court  of 
Chancery  in  England. 

VH.  After  the  filing  of  the  scheme,  the  Court  may,  on  the  applica-  Stay  of 
tion  of  the  company  on  summons  or  motion  in  a  simimary  way,  restrain  ^^^^^' 
any  action  against  the  company  on  such  terms  as  the  Court  thinks 
fit  (tf). 

{e\  Under  a  special  Act  it  was  provided  that  a  company  might  issue  debenture  Restraint  of 
stock  to  certain  creditors,  and  a  suspense  period  was  created  witbin  which  no  action  actions,  &c., 
was  to  be  commenced  without  leave,  except  in  respect  of  liabilities  conlxacted  after  during 
the  passing  of  the  Act,  and  it  was  held  that  the  debenture  stock  so  created  was  suspended 
withm  the  protection  of  the  Act,  and  that  the  holders  thereof  could  not  without  period, 
leave  institute  a  suit  for  the  purpose  of  obtaining  payment  of  interest  in  arrear 
(London  Financial  Association  v.  Wrexham  Ry.  Co.,  18  Eq.  566) ;  see  Re  Cambrian  Ry, 
Co,,  3  Ch.  278  ;  Re  Devon  and  Somerset  Ry.,  6  Eq.  610,  as  to  the  jurisdiction  to  restrain 
suits  by  landowners  under  these  sections  while  the  scheme  is  maturing. 

As  the  scheme  when  confirmed  will  not  bind  (under  section  18)  such  outside  Whether 
creditors  or  unpaid  landowners  without  their  individual  consent  (only  mortgagees,  landowners 
holders  of  rent-charges,  shareholders,   and  leasing  companies,  being  bound  by  and  outside 
majorities,  as  mentioned  in  ss.  X — XIV.),  the  Court  ought  not  during  the  maturing  creditors  not 
of  the  scheme,  to  suspend  the  remedies  of  such  outside  creditors  or  unpaid  land-  capable  of 
owners  (Re  Cambrian  Ry,  Co,,  supra),  nor  without  their  written  consent  confirm  any  bemg  bound 
scheme  which  purports  to  bind  them  (Re  Bristol  and  North  Somerset  Ry,  Co.,  6  Eq.  by  majorities 
448),  imless  it  is  satisfied  that  a  scheme  is  proposed  in  good  faith  which,  if  it  reaches  can  be  re- 
maturi^,  wiU  afford  a  reasonable  prospect  of  providing  for  the  payment  of  the  strained  from 
claim  of  the  person  whose  remedies  are  thus  interfered  with,  and  thus  compensate  suing, 
the  claimant  for  the  temporary  suspension  of  his  remedies  (Re  Cambrian  Ry,  Co.,  3 
Ch.  278).    See  Robertson  v.  Wrexham,  ^c,  Ry,  Co.,  17  W.  R.  137. 

When  the  scheme  is  confirmed  and  inrolled,  outside  creditors  not  included  or  No  juiis- 
bound  by  it  may  pursue  their  remedies  without  any  leave  of  the  Court  (Re  Teign  diction  under 
VaUeyRy,  Co,,  17  W.  R.  817;  Re  East  and  West  Junction  Ry,  Co,,  8  Eq.  87,  91),  and  sects.  7  and  9 
this  section  and  the  9th  have  no  longer  any  application,  as  they  only  give  the  Court  ^ter  inrol- 
an  interim  jurisdiction  during  the  period  of  suspense  (Re  lotteries,  Shrewsbury,  and  ment  of 
North  Wales  Ry,  Co,,  5  Ch.  67).  scheme. 

The  scheme,  though  not  confirmed  within  three  months  under  section  17,  infra, 
was  held  to  be  pending  so  far  as  regarded  protection  by  interim  orders  agfunat 
creditors  {Robertson  v.  Wrexham,  ^.,  Ry.  Co,,  17  W.  R.  137). 
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30  k  H  Vict.        The  Order  of  24  Jan.,  1868,  provides  as  to  restrainiiig  actions  after  scheme  filed, 
c,  127,  «.  7.      as  follows  :— 


Ord.  24  Jan. 


14.  JVb  order,  under  section  7  of  (he  said  Act,  for  restraining  an  action  against  the 

company  f  by  reason  of  a  scheme  having  been  filed,  shall  be  made,  except  on  an  undertaking 

I-'od/Ttakinir     *^  ^''*  company  to  be  answerable  in  such  damages  [if  any)  as  the  Court,  or  the  judge  in 

amU  Ahmh.a^     chambers,  may  think  fit  to  award  in  the  event  of  the  plaintiff  being  ultimately  held  entitled 

^  ^    '   to  proceed  with  such  action  ;  and  on  such  further  terms  {if  any)  as  the  Court  or  Judge  may 

think  reasonable. 


Notice  in 
"  Gazette." 


yni.  Notice  of  the  filing  of  the  scheme  shall  be  published  in  the 
''  Gazette  "  (/). 

(/}  See  Sched.  III.  to  the  Order  24  Jan.  1868,  cited  in  note  {d)^  p.  170,  anU. 


Stay  of  exe- 
cutions, &c. 


Stay  of  scire 
facias  against 
shareholders. 


Application 
by  creditor 
after  sanction 
or  inrolment 
of  scheme. 


IX.  After  such  publication  of  notice  no  execution,  attachment,  or 
other  process  against  the  property  of  the  company  (y)  shall  be  avail- 
able without  leave  of  the  Court,  to  be  obtained  on  summons  or  motion 
in  a  summary  way(^). 

{(j)  Unpaid  calls  are  property  of  the  company  within  this  section,  and  an  injunc- 
tion will  issue  to  restrain  execution  against  shareholders  in  a  scire  facieu  action  {Be 
Devon  and  Somerset  Ity.  Co.,  6  Eq.  610).  As  to  the  circumstances  under  which  a 
creditor  will  be  allowed  to  pursue  his  remedies  notwithstanding  this  section,  see 
Grijit/is  V.  Cambrian  Railway,  17  W.  B.  979,  decided  under  a  special  act  containing 
similar  provisions. 

{h)  Aji  application  to  issue  execution  notwithstanding  the  pendency  of  the 
scheme  should,  if  it  is  confirmed,  be  made  before  the  judge  who  sanctioned  it 
{Bean  of  Christchurch  v.  £ast  and  West  Junction  Mailway,  17  W.  R.  819).  After  the 
inrolment  of  the  scheme  this  section  has  no  longer  any  application  [JEte  Botteries,  ^e. 
Mail.  Co.,  6  Ch.  67). 


Assent  by 

mortgagees, 

&c. 


Assent  by 
holders  of 
rentcharge, 


Assent  by 
preference 
shareholders. 


Assent  by 

ordinary 

ahazehcuden. 


X.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  holders  of 
mortgages  or  bonds  issued  under  the  authority  of  the  company's  special 
Acts  when  it  is  assented  to  in  writing  by  three-fourths  in  value  of  the 
holders  of  such  mortgages  or  bonds,  and  shall  be  deemed  to  be 
assented  to  by  the  holders  of  debenture  stock  of  the  company  when  it 
is  assented  to  in  writing  by  three-fourths  in  value  of  the  holders  of  such 
stock. 

XI.  Where  any  rentcharge  or  other  payment  is  charged  on  receipts 
of  or  is  payable  by  the  company  in  consideration  of  the  purchase  of 
the  undertaking  of  another  company,  the  scheme  shall  be  deemed  to 
be  assented  to  by  the  holders  of  such  rentcharge  or  other  payment 
when  it  is  assented  to  in  writing  by  three-fourths  in  value  of  such 
holders. 

XII.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  guaran- 
teed or  preference  shareholders  of  the  company  when  it  is  assented  to 
in  writing  as  follows :  If  there  is  only  one  class  of  guaranteed  or  pre- 
ference shareholders,  then  by  three-fourths  in  value  of  that  class,  and 
if  there  are  more  classes  of  guaranteed  or  preference  shareholders  than 
one,  then  by  three-fourths  in  value  of  each  such  class. 

Xm.  The  scheme  shall  be  deemed  to  be  assented  to  by  the  ordinary 
shareholders  of  the  company  when  it  is  assented  to  at  an  extraordinaiy 
general  meeting  of  the  company  specially  called  for  that  purpose. 
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(^Seots.  24—26  relate  to  the  issue  of  railway  debenture  stock,  subject  to  the  pro-  80  &  31  Vict, 

visions  of  the  Companies  Clauses  Act,  1863.     By  sects.  27—29,  railway  companies  o.  127, 

may  issue  shares  or  8t6ck  at  a  discount.     Sect.  30  relates  to  the  audit  of  railway  ss.  24—37. 

accounts.     By  sects.  31 — 35  the  proTisions  as  to  abandonment  of  railways  under  

Stat.  13  &  14  Vict.  c.  83,  are  amended,  and  it  is  provided  that  on  the  abandonment  Sections 

of  a  railway  being  authorized,  the  parliamentary  deposit  shall  be  paid  out  to  the  XXIV. — 

persons  who  would  have  been  entitled  to  it  if  the  niilway  had  been  opened ;  see  XXXVII. 
9  &  10  Vict.  0.  20,  p.  49,  ante.    Sect.  36  amended  sect.  86  of  8  &  9  Vict.  c.  18  ;  see 
marginal  note,  p.  46,  ants.    Sect.  37  relates  to  the  costs  of  arbitrations  as  to  lands 
taken  under  the  Lands  Clauses  Act.] 


JUDGMENT  ACT,  1864.  27  &  28  Vict. 

c.  112. 
27  &  28  VICT.  Cap.  112.  

An  Act  to  amend  the  Law  relating  to  future  Judgments,  Statutes,  and 
Recognizances.  [29th  July,  1864.] 

Whereas  it  is  desirable  to  assimilate  tlie  law  affecting  freehold, 
copyhold,  and  leasehold  estates  to  that  affecting  purely  personal 
estates  in  respect  of  future  judgments,  statutes,  and  recognizances  (a) : 
Therefore  be  it  enacted,  &c.  as  foUows: — 

(a)  This  must  mean  common  law  reoognizanoes,  and  not  those  which  are  entered 
into  by  persons  who  give  security  to  the  Court  of  Chancery  (now  the  Chancery 
Biyision},  for  the  lattw  are  never  registered  but  enroUed.  See  fisher  on  Mortgages, 
111,  note  (0). 

I.  No  judgment,  statute,  or  recognizance  to  be  entered  up  after  the  Fatore  ludg- 
passing  of  this  Act  shall  affect  any  land  (of  whatever  tenure)  until  ^^"^to* i^eot 
such  land  shall  have  been  actually  delivered  in  execution  {h)  by  virtue  land  until 
of  a  writ  of  elegit  or  other  lawful  authority  (c)  in  pursuance  of  such  ^^^^^^^ 
judgment,  statute,  or  recognizance. 

(h)  These  words  mean  that  in  the  case  of  lands  as  in  the  case  of  chattels  no  lien  Priority  of 
is  obtained  by  a  delivery  of  the  writ,  luiless  foUowed  by  a  return  to  the  writ  and  judgments 
actual  execution,  but  the  question  of  priority  of  judgments  inter  m,  depends  on  the  inter  te. 
date  at  which  the  active  step  of  delivery  of  the  writ  to  the  sheriff  was  taken 
{Champneys  v.  Burland,  19  W.  R.  148 ;  ^  Cowbridge  Ry,^  6  Eq.  413 ;  Quest  v.  Cow- 
hridge  J2y.,  6  Eq.  619 ;  Me  Bailey,  W.  N.  (1869),  43 ;  Re  Duke  of  Newcastle,  8  Eq. 
700 ;  JEarl  of  Cork  y.  Ruseell,  13  Eq.  210). 

(e)  The  Act  does  not  apply  to  an  interest  which  cannot  be  taken  in  execution,  e.  y.,  Interest 
a  remainder  {Re  South,  9  Ch.  369).     If  there  is  any  obstacle,  e.y.,  if  the  debtor's  which  cannot 
interest  is  an  equity  of  redemption,  the  creditor*s  remedy  was  to  institute  an  action  be  taken  in 
to  remove  the  obstacle  {Re  Cotobridye  Ry.,  6  £q.  413  ;  Thornton  v.  Finch,  4  Giff.  616  ;  execution. 
Guest  V.  Oowbridye  Ry.,  6  Eq.  619 ;  17  W.  R.  7  ;  Beckett  v.  Buckley,  17  Eq.  436 ;  -RnnUoMA 
KaUon  V.  Haywood,  9  Ch.  229 ;   WelU  v.  Kilpin,  18  Eq.  298).  S^este 

Under  the  present  practice  it  is  not  necessary  to  institute  a  fresh  action  for  the 
purpose;  ana  "equitable  execution,"  as  it  is  called,  may  be  obtained  by  the 
^pointment  of  a  receiver  in  the  original  action  {AnglO' Italian  Bank  v.  Davies,  9 
Ck.  D.  276 ;  Smith  v.  CoweU,  6  Q.  B.  I).  76 ;  Salt  v.  Cooper,  16  Ch.  D.  644) ;  who 
may  be  appointed  even  after  final  judgment  {Salt  v.  Cooper).  Nor  is  it  necessary 
now  for  tne  creditor  previously  to  sue  out  an  elegit  where  the  interest  is  not 
extendible  {Ex  parte  Bvans,  Re  Watkins,  11  Ch.  B.  691 ;  13  Ch.  D.  262) ;  and  a 
receiver  may  be  appointed  of  debts  and  sums  of  money  to  which  garnishee  proceed- 
ings are  not  appUcable  {Westhead  v.  Riley,  26  Ch.  D.  413).  A  receiver  may  also  be 
api>ointed  of  the  separate  estate  of  a  married  woman  at  the  instuioe  of  a  solicitor 
whose  biU  she  had  taxed  under  the  SoUoitors  Act,  1843  (Re  Peace,  24  Ch.  D.  406). 

M.  N 
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27  &  28  Vict. 
0.  112,  B.  1. 


As  to  the  power  of  the  Court  to  direct  inquiries  before  appointing  a  leceLTer,  aae 
Ord.  L.  r.  16a,  infra. 

Where  persons  holding  the  debtor*  s  land  under  a  Toluntary  conveyanoe  yielded 
SequeBtration«  their  claims  and  gave  up  possession  to  sequestrators,  this  was  held  deUvery  in 
execution  by  lawfid  authority  {lie  Rushy  10  Eq.  442). 

As  to  the  judgment  creditor's  right  to  redeem  prior  incumbrances,  sea  Mildred  r. 
Auitin,  8  Eq.  220. 


Right  of 
judgment 
ore£tor  to 
redeem. 

Interpreta- 
tion of  terms. 


Creditor  to 
whom  land 
deliyered  in 
execution 
entitled  to 
obtain  sum- 
mary order. 


"Actually 
deliyered  in 
execution." 

Bale  at  in- 
stance of 
judgment 
oreutor. 

Railway  Com- 
panies Act, 
1867. 


II.  In  the  construction  of  this  Act  the  term  *'  judgment "  shall  bo 
taken  to  include  registered  decrees,  orders  of  Courts  of  Equity  and 
Bankruptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
and  the  term  *'land"  shall  be  taken  to  include  all  hereditaments, 
corporeal  or  incorporeal,  or  any  interest  therein;  and  the  term 
"debtor"  shall  be  taken  to  include  husbands  of  married  women, 
assignees  of  bankrupts,  committees  of  lunatics,  and  the  heirs  or 
devisees  of  deceased  persons. 

[By  sect.  3  every  writ  or  other  process  of  execution  of  any  such  judgment, 
statute  or  recognizance,  by  virtue  whereof  any  land  shall  have  been  actually 
delivered  in  execution,  shall  be  registered  in  the  name  of  the  debtor.  Bee  23  &  24 
Vict.  c.  38,  s.  2,  p.  104,  ante.  The  registration  may  be  made  before  the  return  to 
the  writ,  Champneya  v.  Burlandy  19  W.  R.  148.] 

IV.  Every  creditor  to  whom  {d)  any  land  of  his  debtor  shall  have 
been  actually  delivered  in  execution  {dd)  by  virtue  of  any  such  judg- 
ment, statute,  or  recognizance,  and  whose  writ  or  other  process  of 
execution  shall  be  duly  registered,  shall  be  entitled  forthwith,  or  at 
any  time  afterwards  while  the  registry  of  such  writ  or  process  shall 
continue  in  force,  to  obtain  from  the  Court  of  Chancery,  upon  petition 
in  a  summary  way,  an  order  for  the  sale  {e)  of  his  debtor's  interest  in 
such  land,  and  every  such  petition  may  be  served  upon  the  debtor 
only ;  and  thereupon  the  Court  shall  direct  all  such  inquiries  to  be 
made  as  to  the  nature  and  particulars  of  the  debtor's  interest  in  such 
land,  and  his  title  thereto,  as  shall  appear  to  be  necessary  or  proper ; 
and  in  making  such  inquiries,  and  generally  in  carrying  into  effect 
such  order  for  sale,  the  practice  of  the  said  Court  with  respect  to  sales 
of  real  estates  of  deceased  persons  for  the  payment  of  debts  shall  be 
adopted  and  foUowed,  so  far  as  the  same  may  be  found  conyeniently 
applicable  (/). 

{d)  A  creditor  who  had  obtained  an  order  in  an  administration  suit  against  a 
deiendant  for  payment  of  money  into  Courts  which  order  had  been  enforced  by  the 
sequestration  of  tne  Court,  was  held  not  to  be  within  the  section,  the  land  having 
been  delivered  in  exeontlon  not  to  him  but  to  the  Court  (johmon  v.  JBuraeit.  15  £q. 
398). 

(dd)  That  is,  <*  delivered  in  execution  " ;  see  AnalO'ItaHan  Sank  v.  DaviUf  9 
Ch.  D.  p.  283. 

{e)  The  section  applies  only  to  judgments  entered  up  after  the  passing  of  the  Act, 
29th  July,  1864  ;  see  sect.  1,  and  £e  Isle  of  Wight  Ferry  Co,.  34  L.  J.  Ch.  194  ;  11 
Jut.  N.  8.  279. 

A  railway  company's  lands  may  be  ordered  to  be  sold  under  the  section ;  but  the 
Court  will  not  order  a  sale  if  the  debtor's  interest  is  not  of  a  saleable  nature,  but 
will  direct  inquiries  (Re  Bishop^ s  WaUham  Ry,  Co.,  2  Ch.  382 ;  Gardner  v.  London, 
Chatham  and  Dover  Ry.  Co.,  ibid.  386) ;  and  see  now  30  &  81  Vict.  c.  127,  ante,  p. 
167,  protecting  the  rolling  stock  and  pJant  of  railways  from  execution,  and  autho- 
rising railway  companies,  who  are  unable  to  meet  their  engagements,  to  file  Bchemes 
of  arrangement,  and  after  filing  such  scheme  to  apply  for  stay  of  actions,  suits, 
and  executions. 
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of  RsewdB  and  WriU;  and,  in  default  of  80  doing^  shall  not  be  entitled  to  he  heard,  30  &  81  Viot; 

unlees  by  the  tpeeial  leave  of  the  Court,                                                              ^  o.  127,  s.  17. 
20.  Any  pereon  so  entering  an  appearance  shall  be  deemed  to  have  submitted  himself  to 


the  jtsrisdietUm  of  the  Court  as  to  the  payment  of  costs  and  otherwise.  Joriadiotion 

as  to  costs. 

Bnles  21—28  of  the  Order  of  24tli  Jan.  1868,  which  related  to  the  enrolment  of  Enrolment, 
the  Scheme,  were  annnUed  by  B.  S.  C,  April,  1880.  See  now  as  to  enrolment,  Ord. 
TiXT.  rr.  10,  11,  infra. 

XVJLLL.  The  Bcheme  "vrlieii  confirmed   sliall  be   enrolled   in  the  Enrolment  of 
Court  (f»),  and  thenceforth  the  same  shaU  be  binding  and  effectual  to  "**®™®* 
all  intents,  and  the  provisions  thereof  shaU,  against  and  in  favour  of 
the  compcmy  and  all  parties  assenting  thereto  or  bound  thereby,  have 
the  like  effect  as  if  they  had  been  enacted  by  parliament. 

(m)  An  application  by  a  judgment  creditor  to  restrain  a  company  from  enrolling 
an  order  confirming  a  scheme  was  gn^nted  nnder  the  powers  given  by  the  36th  role, 
posty  p.  176  {Ite  Devon  and  Somerset  Ity.,  6  Eq.  615). 

XIX.  Notice  of  the  confirmation  and  enrolment  of  the  scheme  shall  Notice  of 

-  ■!  1.  "I     -I  •     Ai_     /-^       ij.  confirmation 

be  published  m  the  Gazette.  of  scheme. 

y^T-  The  company  shall  at  all  times  keep  at  their  principal  office  Company  to 

printed  copies  of  the  scheme,  when  confirmed  and  enrolled,  and  shall  ^®®P  printed 
*  *  ,  copies  of 

sell  such  copies  to  all  persons  desiring  to  buy  the  same  at  a  reasonable  scheme  for 
price,  not  exceeding  sixpence  for  each  copy.  ^®- 

If  the  company  fail  to  comply  with  this  provision  they  shall  be  liable  Penalty  for 
to  a  penalty  not  exceeding  twenty  pounds,  and  to  a  further  penalty  not  ^^^  ^  ' 
exceeding  five  pounds  for  every  day  during  which  such  failure  con- 
tinues after  the  first  penalty  is  incurred,  which  penalties  shall  be 
recovered  and  applied  as  penalties  under  **  The  Hallways  Clauses  Con- 
solidation Act,  1845,"  are  recoverable  and  applicable. 

XXI.  Where  a  company  whose  principal  office  is  situate  in  England  I^rovision  for 
have  a  railway  or  part  of  a  railway  in  Scotland  the  following  provi-  railways  or 
sions  shall  have  effect :  part  in  Scot- 

(1.)  Any  scheme  xmder  this  Act  shall  be  filed  in  the  Court  of 

Chancery*  in  England ;  l^^A^' 

(2.)  Where,  after  the  filing  of  the  scheme,  any  person  who  is  not  i873,s.  34(2). 
amenable  to  the  jurisdiction  of  the  Court  of  Chancery*  in  England 
brings  any  action  against  the  company  in  Scotland,  the  Court  of 
Session  may,  on  the  application  of  the  company  by  petition  in  a 
Bummaiy  way,  sist,  stay,  or  interdict  the  same  on  such  terms  as 
the  Court  thinks  fit ; 
(3.)  Notice  of  the  filing  of  the  scheme  shall  be  published  in  the 
''Edinburgh  Gazette,"  and  after  such  publication  no  diligence 
against  the  property  of  the  company  in  Scotland  shall  be  available 
for  any  person  who  is  not  amenable  to  the  jurisdiction  of  the  Court 
of  Chancery  in  England  without  the  leave  of  thQ  Court  of  Session, 
to  be  obtained  on  petition  in  a  summary  way. 
In  this  section  the  term  ''  Court  of  Session"  means  either  division  of 
the  Court  of  Session,  or  in  time  of  vacation  the  Lord  Ordinary  officiating 
on  the  Bills. 
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"  Parties 

interested." 

Act  retro- 
spectiye. 

Sale  of 
interest 
subject  to 
executory 
devise  over. 

Sale  of  part. 

Sale,  where 
ordered. 


Form  of 
order. 


distributioii  of  the  proceeds  would  be  more  beneficial  for  the  partieB 
interested  than  a  division  of  the  property  between  or  among  them,  the 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  parties 
interested  (5),  and  notwithstanding  the  dissent  or  disability  of  any 
others  of  them,  direct  a  sale  of  tiie  property  accordingly,  and  may 
give  all  necessary  or  proper  consequential  directions  {bb). 

{aa)  See  Biffffi  Y.  Feaeock,  20  Ch.  D.  200 ;  22  Ch.  D.  284,  and  Boyd  ▼.  AlUn,  24 
Ch.  D.  622 ;  31  W.  B.  544,  dted  in  note  (c)  to  sect.  4 ;  MiUi  y.  JarvUy  W.  N. 
(1883),  203. 

{b)  Incumbrancers  upon  the  shares  of  persons  entitled  in  common  to  real  estate 
are  parties  interested  within  the  section  {Davenport  v.  King,  W.  N.  (1883),  133 ; 
31  W.  R.  911). 

{bb)  As  to  the  Act  being  retrospective,  see  Xy«  v.  Xy*,  7  Eq.  126 ;  iVyw  y.  iVy«r, 
19  Eq.  695. 

Where  property  had  been  left  to  three  persons,  subject  to  an  executory  devise 
over,  if  all  died  without  issue,  the  Ck)urt  oirected  a  sale,  subject  to  the  executory 
gift  over  {Groves  v.  Carberty  29  L.  T.  129;  W.  N.  (1873),  29). 

A  decree  was  made  for  sale  of  part  of  a  property  and  partition  of  the  rest  {Soebuck 
Y.  Ckadebet,  8  Eq.  127). 

This  section  gives  the  Court  power  to  sell  where  for  any  reason  it  thinks  a  sale 
would  be  more  beneficial  than  a  partition ;  and  the  sale  may  be  directed  on  the 
application  of  any  person  interested  (Drinkwater  v.  Ratcliffe,  20  Eq.  628).  The 
power  is  discretionary  and  is  not  controlled  by  the  provisions  of  sect.  5  ifiilhert  y. 
Smith,  11  Ch.  D'.  78,  affirmed,  mm,  Pitt  v.  JoneSy  6  App.  Cas.  661).  The  teim 
'*  beneficial "  means  beueficial  in  a  pecuniary  sense  {Drinkwater  v.  Rateliffe)  ;  see 
also  Allen  v.  AlUn,  21  W.  R.  842.  A  sale  was  directed  where  the  property 
consisted  of  a  farmhouse  and  buildings  and  thirty  acres  of  land  divisible  into 
thirty-six  shares  {Drinkwater  v.  RatcUffe) ;  and  so,  where  houses  were  divisible  into 
336  parts,  and  the  owners  of  63  parts  requested  a  sale  (Gilbert  v.  Smithy  affirmed, 
nom.  Fitt  v.  Jones).  But  a  sale  must  be  more  beneficial  for  all  parties  interested 
{Corporation  of  Buddersjield  y,  Jacomby  W.  N.  (1874),  80;  Fleming  y.  Crouch,  W.  N. 
(1884),  111). 

If  the  plaintiff  claims  a  sale,  he  should  allege  in  his  pleadings  that  it  will  be  more 
beneficial  than  a  partition  {Evans  v  Evansy  W.  N.  (1883),  48 ;  31  "W.  R.  496). 

For  form  of  order  see  Seton,  1006,  No.  3  ;  as  varied  in  Sykes  v.  SchoJUld,  14 
Ch.  D.  629 ;  Re  Hardimany  16  Ch.  D.  360 ;  Waite  v.  Bingley,  21  Ch.  D.  674 ;  30 
W.  R.  698. 


Sale  on 
application 
of  certain 
proportion 
of  parties 
interested. 


What  discre- 
tion the 
Court  has 
under  this 
section. 


lY.  In  a  suit  for  partition,  where,  if  this  Act  had  not  been  passed, 
a  decree  for  partition  might  have  been  made,  then  if  the  party  or 
parties  interested,  individually  or  collectively,  to  the  extent  of  one 
moiety  or  upwards  in  the  property  to  which  the  suit  relates,  request 
the  Court  to  direct  a  sale  of  the  property  and  a  distribution  of  the 
proceeds  instead  of  a  division  of  the  property  between  or  among  the 
parties  interested,  the  Court  shall,  unless  it  sees  good  reason  to  the 
contrary,  direct  a  sale  of  the  property  accordingly,  and  give  all  neces- 
sary or  proper  consequential  directions  (c). 

{e)  '*  The  4th  section  seems  to  me  to  be  perfeotiy  distinct  from  the  3rd,  for  whereas 
"  the  3rd  section  in  terms  applies  only  where  the  Court  is  satisfied  that  a  partition 
"  is  inconvenient  and  not  beneficial  for  the  parties,  there  is  no  such  condition  in- 
''serted  in  the  4th  section;  and  whereas  under  the  3rd  section  a  discretionary 
"  power  was  g^ven  to  the  Court  to  order  a  sale,  if  it  thought  a  sale  more  beneficial 
*'  than  a  partition,  the  4th  section  makes  it  imperative  on  the  Court,  in  a  certain 
"  state  of  circumstances,  to  order  a  sale,  and  if  less  than  half  desire  a  partition,  then 
**  the  half  requiring  the  sale  shall  have  the  preponderating  voice,  and  the  Court 
'*  shall  be  bound  to  give  them  a  sale  wholly  irrespective  of  the  3zd  section.  But 
'*  still  there  is  a  certain  discretion  left  to  the  Court,  so  that  the  Court  can  refuse  a 
'*  sale  where  it  is  manifestly  asked  through  vindictive  feeling,  or  is  on  any  other 
*(  ground  unreasonable." — Per  Lord  Hatherleyy  in  Femberton  v.  Barnesy  6  Ch.  685. 
See  also  Lys  v.  Ly»,  7  Eq.  126 ;  SaxUm  v.  Bartleyy  W.  N.  (1879),  94  ;  27  W.  R.  615, 
where  a  sue  was  refused;  TFilkitmn  v.  Jobemt,  16  Eq.  14,  where  it  was  held  that 
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I^Seots.  24—26  relate  to  the  issae  of  railway  debenture  stock,  subject  to  the  pro-   80  &  81  Vict, 
▼iaions  of  the  Companies  Clauses  Act,  1863.     By  sects.  27 — 29,  railway  companies         c.  127, 
may  issue  shares  or  st6ck  at  a  discount.     Sect.  30  relates  to  the  audit  of  railway      ss.  24 — 37. 

accounts.     By  sects.  31 — 35  the  prorisions  as  to  abandonment  of  railways  under   

stat.  13  &  14  Vict.  c.  83,  are  amended,  and  it  is  provided  that  on  the  abandonment  Sections 
of  a  railway  being  authorized,  the  parliamentary  deposit  shall  be  paid  out  to  the  XXIV. — 
persons  who  would  have  been  entitled  to  it  if  the  xuilway  had  been  opened ;  see  XXXVU. 
9  &  10  Vict.  0.  20,  p.  49,  ante.    Sect.  36  amended  sect.  85  of  8  &  9  Vict.  o.  18  ;  see 
marginal  note,  p.  46,  ante.    Sect.  37  relates  to  the  oosts  of  arbitrations  as  to  lands 
taken  ubder  the  Lands  Clauses  Act.] 


JUDGMENT  ACT,  1864.  27  &  28  Vict. 

c.  112. 
27  &  28  VICT.  Cap.  112.  

An  Ad  to  amend  the  Law  relating  to  future  Judgments,  Statutes,  and 
Recognizances.  [29th  July,  1864.] 

Whebeas  it  is  desirable  to  assimilate  the  law  affecting  freehold, 
copyhold,  and  leasehold  estates  to  that  affecting  purely  personal 
estates  in  respect  of  future  judgments,  statutes,  and  recognizances  (a) : 
Therefore  be  it  enacted,  &c.  as  follows: — 

{a)  This  must  mean  common  law  recognizances,  and  not  those  which  are  entered 
into  by  persons  who  giro  security  to  the  Court  of  Chancery  (now  the  Chancery 
DlTision),  for  the  lattw  are  neyer  registered  but  enrolled.  See^isher  on  Mortgages, 
111,  note  (o). 

I.  No  judgment,  statute,  or  recognizance  to  be  entered  up  after  the  Future  judg- 
passing  of  this  Act  shall  affect  any  land  (of  whatever  tenure)  until  ^[^^'^^t 
such  land  shaU  have  been  actually  delivered  in  execution  {h)  by  virtue  land  until 
of  a  writ  of  elegit  or  other  lawful  authority  (c)  in  pursuance  of  such  ^^f^^^o^  ^ 
judgment,  statute,  or  recognizance. 

(h)  These  words  mean  that  in  the  case  of  lands  as  in  the  case  of  chattels  no  lien  Priority  of 
is  obtained  by  a  deliyery  of  the  writ,  unless  followed  by  a  return  to  the  writ  and  judgments 
actual  execution,  but  the  question  of  priority  of  judgments  inter  m,  depends  on  the  inter  $e. 
date  at  whi(^  the  active  step  of  deUyery  of  the  writ  to  the  aheriff  was  taken 
(Champneyt  y.  Burland,  19  W.  K.  148 ;  £e  Cowbridge  Ry.^  6  Eq.  413  ;  Oueet  v.  Couf- 
bridge  Ity.,  6  Eq.  619 ;  Re  BaiUy,  W.  N.  (1869),  43  ;  Re  Luke  of  Neweaetle,  8  Eq. 
700 ;  Earl  of  Cork  v.  Rueeell,  13  Eq.  210). 

{e)  The  Act  does  not  apply  to  an  interest  which  cannot  be  taken  in  execution,  e.  g..  Interest 
a  remainder  [Re  South,  9  Ch.  369).     If  there  is  any  obstacle,  e.g.,  if  the  debtor's  which  cannot 
interest  is  an  equity  of  redemption,  the  creditor's  remedy  was  to  institute  an  action  be  taken  in 
to  remoYC  the  obstacle  {Re  Cowbridge  Ry.,  6  Eq.  413  ;  Thornton  t.  Finch,  4  CifE.  615  ;  execution. 
Gueet  T.  Cowbridge  Ry.,  6  Eq.  619 ;  17  W.  R.  7 ;  Seckett  v.  Buckley,  17  Eq.   435 ;  Eauitable 
Saturn  ▼.  Eaywood,  9  Ch.  229 ;   WelU  ▼.  Kilpin,  18  Eq.  298).  Sterests. 

Under  the  present  practice  it  is  not  necessaiy  to  institute  a  fresh  action  for  the 
purpose;  and  ''equitable  execution,"  as  it  is  called,  may  be  obtained  by  the 
^pointment  of  a  receiyer  in  the  orinnal  action  (Anglo-Italian  Bank  y.  JDavies,  9 
Ch.D.  275;  Smith  t.  CoweU,  6  Q.  B.  X>.  75;  Salt  v.  Cooper,  16  Ch.  D.  544);  who 
may  be  appointed  even  after  final  judgment  {Salt  y.  Cooper).  Kor  is  it  necessary 
now  for  the  creditor  preyiously  to  sue  out  an  elegit  where  the  interest  is  not 
extendible  (Ex  parte  Evans,  Re  Watkint,  11  Ch.  D.  691 ;  13  Ch.  D.  252) ;  and  a 
leoeiyer  may  be  appointed  of  debts  and  sums  of  money  to  which  garnishee  proceed- 
ings are  not  applicable  (Westhead  y.  Riley,  25  Ch.  D.  413).  A  receiyer  may  also  be 
appointed  of  uie  separate  estate  of  a  married  woman  at  the  instance  of  a  solicitor 
irtiose  bill  she  had  taxed  under  the  Solicitors  Act,  1843  (Re  Peace,  24  Ch.  D.  405). 

K.  N 
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As  to  the  power  of  the  Court  to  direct  inquiries  before  appointing  a  reottTor,  see 
Ord.  L.  r.  16a,  infra. 

Where  persons  holding  the  debtor's  land  under  a  voluntary  conveyanoe  yielded 
Sequestration,  their  claims  and  gave  up  possession  to  sequestrators,  this  was  held  delivery  in 
execution  by  lawful  authority  {Me  Mush,  10  Eq.  442). 

As  to  the  judgment  creditor's  right  to  redeem  prior  incumbrances,  se«  Mildred  ▼. 
Atistin,  8  Eq.  220. 


Right  of 
judgment 
cremtor  to 
redeem. 

Interpreta- 
tion of  terms. 


Creditor  to 
whom  land 
delivered  in 
execution 
entitled  to 
obtain  sum- 
maiy  order. 


'<  Actually 
delivered  in 
execution." 

Sale  at  in- 
stance of 
judgment 
ore<utor. 

Railway  Com- 
panies Act, 
1867. 


II.  In  the  construction  of  this  Act  the  term  "judgment"  shall  be 
taken  to  include  registered  decrees,  orders  of  Courts  of  Equity  and 
Bankruptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
and  the  term  **land"  shall  be  taken  to  include  all  hereditaments, 
corporeal  or  incorporeal,  or  any  interest  therein;  and  the  term 
"debtor"  shall  be  taken  to  include  husbands  of  married  women, 
assignees  of  bankrupts,  committees  of  lunatics,  and  the  heirs  or 
devisees  of  deceased  persons. 

[By  sect.  3  every  writ  or  other  process  of  execution  of  any  such  judgment, 
statute  or  recognizance,  by  virtue  whereof  any  land  shall  have  been  actually 
delivered  in  execution,  shall  be  registered  in  the  name  of  the  debtor.  See  23  &  24 
Vict.  c.  38,  s.  2,  p.  104,  ants.  The  registration  may  be  made  before  the  return  to 
the  writ,  Champneya  v.  Burlandy  19  W.  R.  148.] 

IV.  Every  creditor  to  whom  {d)  any  land  of  his  debtor  shall  have 
been  actually  delivered  in  execution  {dd)  by  virtue  of  any  such  judg- 
ment, statute,  or  recognizance,  and  whose  writ  or  other  process  of 
execution  shall  be  duly  registered,  shall  be  entitled  forthwith,  or  at 
any  time  afterwards  while  the  registry  of  such  vn:it  or  process  shall 
continue  in  force,  to  obtain  from  the  Court  of  Ohancery,  upon  petition 
in  a  summary  way,  an  order  for  the  sale  («)  of  his  debtor's  interest  in 
such  land,  and  every  such  petition  may  be  served  upon  the  debtor 
only ;  and  thereupon  the  Court  shall  direct  all  such  inquiries  to  be 
made  as  to  the  nature  and  particulars  of  the  debtor's  interest  in  suoh 
land,  and  his  title  thereto,  as  shall  appear  to  be  necessary  or  proper ; 
and  in  making  such  inquiries,  and  generally  in  carrying  into  effect 
such  order  for  sale,  the  practice  of  the  said  Court  with  respect  to  sales 
of  real  estates  of  deceased  persons  for  the  payment  of  debts  shall  be 
adopted  and  followed,  so  far  as  the  same  may  be  found  conveniently 
applicable  (/). 

{d)  A  creditor  who  had  obtained  an  order  in  an  administration  suit  against  a 
deiendant  for  payment  of  money  into  Court,  which  order  had  been  enforced  by  the 
sequestration  of  the  Court,  was  held  not  to  be  within  the  section,  the  land  having 
been  delivered  in  execution  not  to  him  but  to  the  Court  iJohnton  v.  Burgeis,  16  Eq. 
398). 

(dd)  That  is,  '< delivered  in  execution";  see  AnglO' Italian  Bank  v.  BavioM^  9 
Ch.  D.  p.  283. 

\e)  The  section  applies  only  to  judgments  entered  up  after  the  passing  of  the  Act, 
29th  July,  1864  ;  see  sect.  1,  and  Be  Isle  of  Wight  Ferry  Co.,  84  L.  J.  Ch.  194 ;  11 
Jur.  N.  5.  279. 

A  railway  company's  lands  may  be  ordered  to  be  sold  under  the  section ;  bnt  the 
Court  win  not  order  a  sale  if  the  debtor's  interest  is  not  of  a  saleable  nature,  bnt 
will  direct  inquiries  (Be  Bishop^ s  Waltham  By.  Co.,  2  Ch.  382;  Gardner  v.  London, 
Chatham  and  Dover  By.  Co.,  ibid.  385) ;  and  see  now  30  &  31  Viot.  c.  127,  ante,  p. 
167,  protecting  the  rolling  stock  and  plant  of  railways  from  execution,  and  autho- 
rising railway  companies,  who  are  unable  to  meet  their  engagements,  to  file  aehemes 
of  arrangement,  and  after  filing  such  scheme  to  apply  for  stay  of  actions,  suits, 
and  executions. 
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(/)  For  fonn  of  inquiries  in  the  case  of  lands  belonging  to  a  railway  oompanj,  27  So  28  Vict. 
Bee  ibid.f  and  Se  Hull  and  Hornsea  My,  Co.^  2  Eq.  262  ;  and  ]le  Ventnor  Harbour    c.  112,  o.  4. 

Co.,  W.  N.  (1866),  9 ;  18  L.  T.  793 ;  and  for  form  of  inquiries  in  ordinary  cases,  

Bee  Ex  parte  Clark,  6  N.  B.  336,  and  compare  Seton,  1140.  Where  surplus  lands  Form  of 
had  been  taken  under  an  elegit  a  sale  was  ordered  witiiout  inquiries  {JSe  Colne  Valley  inquiry. 
Co.,  9  Eq.  668). 

y.  If  it  shall  appear  on  making  Buch  inquiries  that  any  other  debt  Where  there 
due  on  any  judgment,  statute,  or  recognizance  is  a  charge  on  such  creditora 
land,  the  creditor  entitled  to  the  benefit  of  such  charge  (whether  prior  notice  of  sale 
or  subsequent  to  the  charge  of  the  petitioner)  shall  be  served  with  ^       ^^. 
notice  of  the  said  order  for  sale,  and  shall  after  such  service  be  bound 
thereby,  and  shall  be  at  liberty  to  attend  the  proceedings  under  the 
same,  and  to  have  the  benefit  thereof ;  and  the  proceeds  of  such  sale 
shall  be  distributed  among  the  persons  who  may  be  found  entitled 
thereto,  according  to  their  respective  priorities  {g), 

is)  See  Gueit  y.  Cowhridge  By.,  5  Eq.  413 ;  JRe  Duke  of  Newcastle,  8  Eq.  700. 

YL  Every  person  claiming  any  interest  in  such  land  through  or  Parties  claim- 
under  the  debtor,  by  any  means  subsequent  to  the  delivery  of  such  S^"*^^* 
land  in  execution  as  aforesaid,  shall  be  bound  by  every  such  order  for  debtor  bound 
sale,  and  by  all  the  proceedings  consequent  thereon.  ^S  °^^'  ^^' 

YEL  This  Act  shall  not  extend  to  Ireland.  Extent  of 

Act. 


PARTITION  ACT,   1868.  3i  &  32  Vict. 

c.  40. 


31  A  32  VICT.  Cap.  40. 


An  Act  to  amend  the  Law  relating  to  Partition. 

[25th  June,  1868.] 

Be  it  snaoted,  &q.  as  follows : 

I.  This  Act  may  be  cited  as  the  Partition  Act,  1868.  Short  title. 

n.  In  this  Act  the  term  "  the  Court "  means  the  Court  of  Chancery  Aa  to  the 
in  England  (o),  the  Court  of  Chancery  in  Ireland,  the  Landed  Estates  Q^j^t. 
Court  in  Ireland^  and  the  Court  of  Chancery  of  the  County  Palatine  of 
Lancasfery  within  their  respective  jurisdictions. 

(a)  Now  the  Qhanoery  Division  of  the  High  Court  (Jud.  Act,  1873,  sect.  34  The  Court. 
(2),  infra. 

HL  In  a  suit  for  partition  where,  if  this  Act  had  not  been  passed,  a  Power  to 
decree  for  partition  might  have  been  made  {aa\  then  if  it  appears  to  ^^^  ^^ 
the  Court  that,  by  reason  of  the  nature  of  the  property  to  which  the  instead  of 
suit  relates,  or  of  the  number  of  the  parties  interested  or  presumptively     ^"*^°* 
interested  therein,  or  of  the  absence  or  disability  of  some  of  those 
parties,  or  of  any  other  circumstance,  a  sale  of  the  property  and  a 

n2 
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31  &  32  Vict. 
0.  40,  B.  12. 

Jurisdiction 
of  County 
Courts  in 
partition. 


28  &  29  Vict. 
0.  99. 


[Sect.  11  is  repealed  by  Statute  Law  Beyision  and  Civil  Frooedure  Aot,  1881.] 

XH.  In  England  the  County  Courts  eliall  have  and  exercise  the  like 
power  and  authority  as  the  Court  of  Chancery  in  suits  for  partition 
(including  the  power  and  authority  conferred  by  this  Act)  in  any  case 
where  the  properly  to  which  the  suit  relates  does  not  exceed  in  value 
the  sum  of  five  hundred  pounds,  and  the  same  shall  be  had  and 
exercised  in  like  manner  and  subject  to  the  like  provisions  as  the 
power  and  authority  conferred  by  sect.  1  of  the  County  Courts 
Act,  1865. 


39  &  40  Vict, 
c.  17. 


Short  title. 

Application 
of  Act. 


Power  to  dis- 
pense with 
service  of 
notice  of 
decree  or 
order  in 
special  casoB. 


PAETITTON  ACT,   1876. 

39  &  40  VICT.  Cap.  17. 

An  Act  to  amend  the  Partition  Act^  1868. 

[27th  June,  1876.] 

I.  This  Act  may  be  cited  as  the  Partition  Act,  1876,  and  shall  be 
read  as  one  with  the  Partition  Act,  1868. 

n.  This  Act  shall  apply  to  actions  pending  at  the  time  of  the 
passing  of  this  Act  as  well  as  to  actions  commenced  after  the  passing 
thereof,  and  the  term  <' action,"  includes  a  suit,  and  the  term 
"judgment "  includes  decree  or  order. 

m.  Where  in  an  action  for  partition  it  appears  to  the  Court  that 
notice  of  the  judgment  on  the  hearing  of  the  cause  cannot  be  served 
on  all  the  persons  on  whom  that  notice  is  by  the  Partition  Act,  1868, 
required  to  be  served,  or  cannot  be  so  served  without  expense  dispro- 
portionate to  the  value  of  the  property  to  which  the  action  relates,  the 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  parties 
interested  in  the  property,  and  notwithstanding  the  dissent  or 
disability  of  any  others  of  them,  by  order,  dispense  with  that  service 
on  any  person  or  class  of  persons  specified  in  the  order,  and,  instead 
thereof,  may  direct  advertisements  to  be  published  at  such  times  and 
in  such  manner  as  the  Court  shall  think  fit,  calling  upon  aU  persons 
claiming  to  be  interested  in  such  property  who  have  not  been  so  served 
to  come  in  and  establish  their  respective  claims  in  respect  thereof 
before  the  Judge  in  Chambers  within  a  time  to  be  thereby  limited. 
After  the  expiration  of  the  time  so  limited  all  persons  who  shall  not 
have  so  come  in  and  established  such  claims,  whether  they  are  within 
or  without  the  jurisdiction  of  the  Court  (including  persons  under  any 
disability),  shall  be  bound  by  the  proceedings  in  the  action  as  if  on 
the  day  of  the  date  of  the  order  dispensing  with  service  they  had  been 
served  with  notice  of  the  judgment,  service  whereof  is  dispensed  with ; 
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though  the  owner  of  one  moiety  of  property  was  yearly  tenant  of  the  whole,  and  31  &  82  Vict, 
ooonpied  it  for  commercial  pnrpoBes,  and  also  resided  thereon,  this  was  no  sufficient     c.  40,  s.  4. 

reason  against  a  sale  under  the  section  ;  Houghton  v.  Gibnon^  W.  N.  (1877),  32  ;  46    

L.  J.  Ch.  366  ;  25  W.  R.  269 ;  Rovce  v.  Gray,  6  Ch.  D.  263,  where  it  was  held  that 
the  fact  that  the  income  of  an  infant  defendant  was  likely  to  he  materially  dimi* 
nished  was  not  a  good  reason  against  a  sale  (but  see  Langmead  v.  Coekerton,  W.  N. 
fl877),  43 ;  i6  W.  R.  316) ;  Forter  v.  Zope$,  7  Ch.  D.  368  ;  FUmingy,  Crouch,  W.  N. 
(1884),  111.  A.  married  woman,  tenant  for  life  of  a  moiety  for  her  separate  use 
with  remainder  as  she  shall  appoint,  is  an  owner  of  that  moiety  within  the  section 
{Parker  v.  Trigg,  W.  N.  (1874),  27). 

Where  there  is  a  subaiiting  trust  for  sale  the  Ck)urt  has  no  jurisdiction  under  the  Ibmst  for 
Act  at  all,  the  property  being  money  and  not  land  (Biggs  v.  Feacoek,  22  Ch.  D.  284  ;  sale. 
20  Ch.  D.  200) ;  secus,  where  there  is  a  mere  power  {Boyd  t.  Allen,  24  Ch.  D.  622  ; 
31  W.  R.  644).     See  also  Taylor  v.  Grange,  16  Ch.  D.  165  ;  13  Ch.  D.  223  ;  Swaine 
y,  Denby,  14  Ch.  I).  326,  where  the  testator  had  himself  fixed  the  time  at  which  a 
sale  was  to  take  place,  audit  was  held  that  the  Court  could  not  anticipate  it. 

y .  In  a  suit  for  partition  where,  if  this  Act  had  not  been  passed,  a  Any  party 

decree  for  partition  might  have  been  made,  then  if  any  party  interested  ^^  ^  '°' 

in  the  property  to  which  the  suit  relates  requests  the  Court  to  direct  a  other  parties 

sale  of  the  property  and  a  distribution  of  the  proceeds  instead  of  a  Fp"h"® 
,   ,  ,     ■  *  *  share  of  party 

division  of  the  property  between  or  among  the  parties  interested,  the  desiring  sale. 
Court  may,  if  it  thinks  fit,  imless  the  other  parties  interested  in  the 
property,  or  some  of  them,  undertake  to  purchase  the  share  of  the 
party  requesting  a  sale,  direct  a  sale  of  the  property,  and  give  all 
necessary  or  proper  consequential  directions,  and  in  case  of  such  under- 
taking being  given  the  Court  may  order  a  valuation  of  the  share  of  the 
party  requesting  a  sale  in  such  manner  as  the  Court  thinks  fit,  and 
may  give  all  necessary  or  proper  consequential  directions  (d). 

{(F)  The  3rd  and  4th  sections  having  provided  that  a  decree  for  sale  shall  be  made  Sale  on 
when  a  sale  is  beneficial,  or  when  persons  entitled  to  more  than  a  moiety  of  the  pro-  application 
perty  ask  for  it,  the  5th  section  is  an  extension,  not  a  limitation,  of  those  sections,  of  any  party 
and  provides  that  any  party,  plaintiff  or  defendant,  mav  ask  for  and  have  a  sale  entitled, 
whether  the  Court  considers  it  beneficial  or  not,  unless  the  other  parties  interested 
undertake  to  purchase  the  applicant's  share  {Drinktcater  v.  Bateliffe,  20  Eq.  628 ; 
Gilbert  v.  Smith,  11  Ch.  D.  78).    If  the  other  parties  undertake  to  purchase  the 
applicant's  share,  and  so  prevent  the  sale  of  the  propertv  as  a  whole,  the  applicant 
for  the  sale  of  the  proper^  as  a  whole  may  decline  to  sell  his  share,  and  may  with- 
draw his  application  and  ask  for  a  partition  ( Williams  v.  Games,  10  Ch.  204).    See, 
however.  Lord  Ratherley's  remarks  as  to  the  connection  of  ss.  3,  4,  6,  6,  in  FembeT' 
ton  T.  Barnes,  6  Ch.  686. 

yi.  On  any  sale  under  this  Act  the  Court  may,  if  it  thinks  fit,  allow  Authority  for 
any  of  the  parties  interested  in  the  property  to  bid  at  the  sale,  on  such  P*'"®*  ^  ^^^- 
terms  as  to  non-payment  of  deposit,  or  as  to  setting  off  or  accounting 
for  the  purchase-money  or  any  part  thereof  instead  of  paying  the  same, 
or  as  to  any  other  matters,  as  to  the  Court  seem  reasonable  (0). 

{e)  The  party  having  the  conduct  of  the  sale  will  not  usually  be  allowed  to  bid  Leave  to  bid. 
( VerraU  v.  Catheart,  W.  N.  (1879),  100 ;  27  W.  R.  646) ;  but  under  special  circum- 
stances this  may  be  permitted  {Fennington  v.  Dalbiac,  18  W.  R.  684) ;  see  also  Wil' 
kinson  ▼.  Jobems,  16  £q.  14  ;  Boughton  v.  Gibson,  W.  N.  (1877),  32 ;  26  W.  R.  269 ; 
46  L.  J.  Ch.  366. 

Vil.  Section  thirty  of  the  Trustee  Act,  1850,  shall  extend  and  apply  Application  of 
to  cases  where,  in  suits  for  partition,  the  Court  directs  a  sale  instead  of  Tru"*^  Act. 
a  division  of  the  property  (/). 

(/)  See  sect.  30  of  the  Trustee  Act,  1860,  ante,  p.  77,  and  note  thereto.    Sect.  1 
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39  k  40  Vict, 
c.  17,  0.  4. 


ProviBion  for 
case  uf  sncces- 
sive  sales  in 
same  action. 


Beqnest  by 
married 
woman, 
infant,  or 
person  under 
disability. 


Beqnest  for 
sale. 


Person  of  nn« 
Bonnd  mind. 


Infant. 


proceeds  on  the  distribution  thereof,  but  notwithstanding 
the  distribution  any  excluded  person  may  recoyer  from  any 
participating  person  any  portion  receiyed  by  him  of  the  share 
of  the  excluded  person, 
y.  Where  in  an  action  for  partition  two  or  more  sales  are  made,  if 
any  person  who  has  by  yirtue  of  this  Act  been  excluded  from  partici- 
pation in  the  proceeds  of  any  of  those  sales  establishes  his  claim  to 
participate  in  the  proceeds  of  a  subsequent  sale,  the  shares  of  the 
other  persons  interested  in  the  proceeds  of  the  subsequent  sale  shall 
abate  to  the  extent  (if  any)  to  which  they  were  increased  by  the  non- 
participation  of  the  excluded  person  in  the  proceeds  of  the  preyioua 
sale,  and  shall  to  that  extent  be  applied  in  or  towards  payment  to  that 
person  of  the  share  to  which  he  would  haye  been  entitled  in  the  pro- 
ceeds of  the  preyious  sale  if  his  claim  thereto  had  been  established  in 
due  time. 

VI.  In  an  action  for  partition  a  request  for  sale  may  be  made  or  an 
undertaking  to  purchase  given  on  the  part  of  a  married  woman, 
infant,  person  of  unsound  mind,  or  person  under  any  other  disability, 
by  the  next  friend,  guardian,  committee  in  limacy  (if  so  authorized  by 
order  in  lunacy),  or  other  person  authorized  to  act  on  behalf  of  the 
person  under  such  disability;  but  the  Court  shall  not  be  boimd  to 
comply  with  any  such  request  or  undertaking  on  the  part  of  an  infant, 
tmless  it  appear  that  the  sale  or  purchase  will  be  for  his  benefit  {b). 

{b)  The  reqnest  for  a  sale  made  on  behalf  of  a  person  nnder  disability  should  be 
made  by  a  person  specially  authorized  to  act  on  his  behalf  in  the  action  ( Wallace  y. 
Oreenwoodj  16  Ch.  D.  362 ;  Grange  v.  TFhitey  18  Ch.  D.  612 ;  contrAy  Crooke*  v. 
Whitvcorth,  10  Ch.  D.  289). 

A  person  of  unsound  mind  not  so  found  may,  by  his  next  friend,  be  plaintiff  in 
an  action  for  sale  {Watt  v.  Leach,  26  W.  B.  475).  Where  a  lunatic  is  tenant  in 
tail  of  an  undirided  share  the  committee  may  be  directed  to  request  a  sale  {Be  Faree, 
12  Oh.  D.  333). 

The  request  for  a  sale  may  be  made  by  the  guardian  ad  litem  of  an  infant  defen- 
dant {Biminyton  y.  Hartley,  14  Ch.  D.  630). 


Prayer  for 

partition 

unnecessary. 


VJLL.  For  the  purposes  of  the  Partition  Act,  1868,  and  of  this  Act, 
an  action  for  partition  shall  include  an  action  for  sale  and  distribution 
of  the  proceeds,  and  in  an  action  for  partition  it  shall  be  sufficient  to 
daim  a  sale  and  distribution  of  the  proceeds,  and  it  shall  not  be  neces- 
sary to  claim  a  partition. 
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or  more  of  the  parties  interested,  without  serving  the  other  or  others  31  &  32  Yiot. 

(if  any)  of  those  parties;  and  it  shall  not  he  competent  to  any  de-    ^'  *^'  ^'  ^' 

fendant  in  the  suit  to  object  for  want  of  parties ;  and  at  the  hearing 

of  the  cause  the  Court  may  direct  such  inquiries  as  to  the  nature  of 

the  property,  and  the  persons  interested  therein  and  other  matters,  as 

it  thinks  necessary  or  proper  with  a  view  to  an  order  for  partition  or 

sale  being  made  on  further  consideration ;  but  all  persons,  who,  if  this  Further 

Act  had  not  been  passed,  would  have  been  necessary  parties  to  the  oonaideratioii. 

suit,  shall  be  served  with  notice  of  the  decree  or  order  on  the  hearing, 

and  after  such  notice  shaU  be  bound  by  the  proceedings  as  if  they  had 

been  originally  parties  to  the  suit,  and  shall  be  deemed  parties  to  the 

suit ;  and  all  such  persons  may  have  liberty  to  attend  the  proceedings ; 

and  any  such  person  may,  within  a  time  limited  by  general  orders, 

apply  to  the  Court  to  add  to  the  decree  or  order  (» ). 

(t)  A  sale  cannot  be  ordered  until  aU  persons  interested  are  before  the  Court  Where  an 
{Mildmaffr.  Quieke,  20  Eq.  637),  or  service  on  absent  persons  has  been  dispensed  with  order  for  sale 
(Partition  Act,  1676,  ss.  3,  4,  post).  If  aJl  persons  interested  are  parties,  then,  if  will  be  made, 
the  title  is  proved  at  the  hearings,  an  immemate  judginent  for  sale  may  be  given 
rZ«!*  V.  Coulton,  20  Eq.  20;  Gilbert  v.  Smith,  2  Ch.  D.  686  ;  Burnett  y,  Burnett,  11 
Ch.  D.  213) ;  but  if  their  titles  are  not  proved  at  the  hearing  an  order  for  sale  may 
be  made  conditional  on  it  being  certined  that  all  persons  interested  are  parties 
(Senior  r.  Hereford,  4  Ch.  D.  494  ;  Seton,  1004,  1006).  If  aU  persons  interested  are 
not  parties,  the  Conrt  can  only  order  a  sale  on  further  consideration,  or  give  liberty 
to  apply  in  chambers  with  reference  to  a  sale,  when  it  shall  have  been  citified  that 
all  persons  interested  are  either  parties  or  have  been  served  with  notice  of  the  judg- 
ment (Mildmay  y.  Quieke;  Buckingham  y,  Settiek,  22  L.  T.  370;  Fowetty.  Fowett,  10 
Ch.  130  ;  Oilhert  v.  Smith,  2  Ch.  D.  686),  or  the  Court  disposes  with  service  on  the 
absent  party,  or  presumes  his  death  {Jtutkeon  v.  Zomas,  23  W.  B.  744 ;  BawUnson  y. 
Miller,  1  Ch.  B.  62).  An  inquiry  may  be  directed  as  to  incumbrances  {Fawthrop  y. 
Stocks,  W.  N.  (1884J,  118). 

The  application  for  a  sale  should  be  made  in  the  judge's  chambers,  though 
inquiries  may  be  directed  in  a  district  registry  {Sykes  v.  Sehofield,  14  Ch.  D.  629). 

Trustees  represent  their  eeituia  que  trust  in  actions  for  partition  or  sale  {Stace  v.  Trustees 
Oage,  8  Ch.  D.  461 ;  Goodrich  y.  Marsh,  W.  N.  (1878),  186  ;  Simpson  y.  Denny,  10  represent 
Oh.  D.  28).  cestuis  que 

The  Act  does  not  compel  the  Court  to  act  in  the  absence  of  any  parties  interested  trust. 
{Dodds  y.  Gronow,  20  L.  T.  104 ;  17  W.  R.  611 ;  Lester  v.  Alexander,  W.  N.  (1869),  Service  on 
76) ;  and  where  a  decree  for  sale  had  been  made  in  the  absence  of  such  parties  who  pi^es  not 
were  out  of  the  jurisdiction,  the  Court  refused  to  allow  the  decree  to  be  acted  on  in  before  the 
their  absence,  and  directed  notice  to  be  given  to  them  by  advertisement  (^Peters  v.  c^iirt, 
Baeon,  8  Eq.  126 ;  and  see  Teatt  v.  TFatts,  11  Eq.  213)  ;  and  when  the  parties  out  of 
the  jurisdiction  were  interested  in  the  legttl  estate  it  was  held  that  tney  must  be 
served  (Hurry  v.  Hurry,  10  Eq.  346 ;  18  W.  B.  829) ;  but  not  where  the  legal  estate 
was  in  trust^  who  were  before  the  Court  (Silver  v.  Udatt,  9  Eq.  227). 

The  words  **  further  consideration  "  in  this  section  do  not  necessarily  imply  that  '*  Further 
there  must  be  a  further  consideration  in  Court  (Fowell  v.  Fowett,  10  Ch.  130).    The  oonsidera- 
Court  may  give  liberty  to  apply  that  the  hearing  on  further  consideration  may  be  in  tion." 
chambers  (Gilbert  y.  Smith,  2  Ch.  D.  686  ;  24  W.  B.  668). 

X.  In  a  suit  for  partition  the  Court  may  make  such  order  as  it  Costs  in 
thinks  just  respecting  costs  up  to  the  time  of  the  hearing  (A).  ^^ 

(k)  See  B.  B.  0. 1883,  Old.  LXV.  The  general  rule  is  that  the  entire  costs  of  Costs, 
the  action  are  borne  by  the  parties  in  proportion  to  their  shares  (Cannon  y.  Johnson, 
11  Eq.  90 ;  40  L.  J.  Ch.  46  ;  19  W.  B.  175 ;  23  L.  T.  683 ;  Osbom  y.  Osbom,  6  Eq. 
388  ;  18  L.  T.  679 ;  Mttter  y.  MarrioU,  7  Eq.  1 ;  17  W.  B.  41 ;  19  L.  T.  304  ;  Simp- 
ton  y.  Bitchie,  16  Eq.  103  ;  BaU  y.  Kemp-  TTelch,  14  Ch.  D.  612 ;  49  L.  J.  Ch.  628 ; 
43  L.  T.  116,  where  a  sale  was  directed ;  Bowes  y.  Marquis  of  Bute,  27  W.  B.  760, 
where  there  was  a  partition).  But  the  Court  has  a  discretion,  and  this  rule  may  be 
departed  from  under  special  circumstances.  See  WUkinsonr.  Jobems,  16  Eq.  14; 
Wilkinson  v.  CastU,  87  L.  J.  Oh.  467 ;  16  W.  B.  601 ;  Forter  v.  lopes,  7  Ch.  D.  367. 
See  also  Morgan  ft  Wurtzburg  on  Costs,  p.  240  et  seq. 
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31  &  32  Vict, 
c.  40,  s.  12. 

JmiBdiction 
of  County 
Courts  in 
partition. 


28  &  29  Vict. 
0.  99. 


[Sect.  11  Ib  repealed  by  Statute  Law  Beyiflion  and  Ciril  Frocedtue  Act,  f881.] 

Xn.  In  England  the  Comity  Courts  shall  have  and  exerdse  the  like 
power  and  authority  as  the  Court  of  Chancery  in  suits  for  partitiou 
(including  the  power  and  authority  conferred  by  this  Act)  in  any  case 
where  the  property  to  which  the  suit  relates  does  not  exceed  in  value 
the  sum  of  five  hundred  pounds,  and  the  same  shall  be  had  and 
exercised  in  like  manner  and  subject  to  the  like  proyisions  as  the 
power  and  authority  conferred  by  sect.  1  of  the  County  Courts 
Act,  1865. 


39  &  40  Vict. 
c.  17. 


Short  title. 


Application 
oi 


Supplica 
)x  Act. 


Power  to  dis- 
pense with 
service  of 
notice  of 
decree  or 
order  in 
special  cases. 


PAETITION  ACT,   1876. 

39  &  40  VICT.  Cap.  17. 

An  Act  to  amend  the  Partition  Acty  1868. 

[27th  June,  1876.] 

I.  This  Act  may  be  cited  as  the  Partition  Act,  1876,  and  shall  be 
read  as  one  with  the  Partition  Act,  1868. 

n.  This  Act  shall  apply  to  actions  pending  at  the  time  of  the 
passing  of  this  Act  as  well  as  to  actions  commenced  after  the  passing 
thereof,  and  the  term  ''action/'  includes  a  suit,  and  the  term 
"judgment "  includes  decree  or  order. 

m.  Where  in  an  action  for  partition  it  appears  to  the  Court  that 
notice  of  the  judgment  on  the  hearing  of  the  cause  cannot  be  served 
on  all  the  persons  on  whom  that  notice  is  by  the  Partition  Act,  1868, 
required  to  be  served,  or  cannot  be  so  served  without  expense  dispro* 
portionate  to  the  value  of  the  property  to  which  the  action  relates,  the 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  parties 
interested  in  the  property,  and  notwithstanding  the  dissent  or 
disability  of  any  others  of  them,  by  order,  dispense  with  that  service 
on  any  person  or  class  of  persons  specified  in  the  order,  and,  instead 
thereof,  may  direct  advertisements  to  be  published  at  such  times  and 
in  such  manner  as  the  Court  shall  think  fit,  calling  upon  all  persons 
claiming  to  be  interested  in  such  property  who  have  not  been  so  served 
to  come  in  and  establish  their  respective  claims  in  respect  thereof 
before  the  Judge  in  Chambers  within  a  time  to  be  thereby  limited. 
After  the  expiration  of  the  time  so  limited  all  persons  who  shall  not 
have  so  come  in  and  established  such  claims,  whether  they  are  within 
or  without  the  jurisdiction  of  the  Court  (including  persons  under  any 
disability),  shall  be  bound  by  the  proceedings  in  the  action  as  if  on 
the  day  of  the  date  of  the  order  dispensing  with  service  they  had  been 
served  with  notice  of  the  judgment,  service  whereof  is  dispensed  with ; 
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and  thereupon  the  powers  of  the  Court  under  the  Trustee  Act,  1850,  89  ft  40  Viot. 
shall  extend  to  their  interests  in  the  property  to  which  the  action     ^'     *  ^' 
relates  as  if  they  had  been  parties  to  the  action ;  and  the  Court  may 
thereupon,  if  it  shall  think  fit,  direct  a  sale  of  the  property  and  give 
all  necessary  or  proper  consequential  directions  (a). 

(a)  For  foim  of  order  griving  leave  to  apply  at  Chambers  for  an  order  dispensmg  Bispensing 
with  serrice,  see  Se  Hardiman,  16  Ch.  D.  360.     An  order  dispensing  with  service  with  serrioe 
can  only  be  made  by  the  Judge  himself.     Where  two  of  the  persons  interested  were  of  judgment, 
out  of  the  jurisdiction,  and  one  of  them  had  not  been  heard  of  for  seven  aud  the 
other  for  three  years,  service  was  dispensed  with,  and  no  advertisement  was  issued 
(Bartan    v.    Barton,  W.   N.    (1877),   23);    but   service    of    the   judgment,    and 
advertisements,  should  not  both  be  dispensed  with  {Hacking  y.  Whalley,  W.  N. 
(1882),  135). 

ly.  Where  an  order  is  made  under  this  Act  dispensing  with  service  Prooeedinga 
of  notice  on  any  person  or  class  of  persons,  and  property  is  sold  by  ^^^^fj!^^ 
order  of  the  Court,  the  following  provisions  shall  have  effect : —  with. 

(1.)  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide  the 
further  order  of  the  Court. 

(2.)  The  Court  shall,  by  order,  fix  a  time,  at  the  expiration  of  which 
the  proceeds  will  be  distributed,  and  may  from  time  to  time, 
by  further  order,  extend  that  time. 

(3.)  The  Court  shall  direct  such  notices  to  be  given  by  advertise- 
ments or  otherwise  as  it  thinks  best  adapted  for  notifying 
to  any  persons  on  whom  service  is  dispensed  with,  who  may 
not  have  previously  come  in  and  established  their  claims,  the 
fact  of  the  sale,  the  time  of  the  intended  distribution,  and 
the  time  within  which  a  claim  to  participate  in  the  proceeds 
must  be  made. 

(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  inte- 
rests of  all  the  persons  interested  have  been  ascertained,  the 
Court  shall  distribute  the  proceeds  in  accordance  with  the 
rights  of  those  persons. 

(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  interests 
of  all  the  persons  interested  have  not  been  ascertained,  and 
it  appears  to  the  Court  that  they  cannot  be  ascertained,  or 
cannot  be  ascertained  without  expense  disproportionate  to 
the  value  of  the  property  or  of  the  unascertained  interests, 
the  Court  shall  distribute  the  proceeds  in  such  manner  as 
appears  to  the  Court  to  be  most  in  accordance  with  the  rights 
of  the  persons  whose  claims  to  participate  in  the  proceeds 
have  been  established,  whether  all  those  persons  are  or  are 
not  before  the  Court,  and  with  such  reservations  (if  any)  as 
to  the  Court  may  seem  fit  in  favour  of  any  other  persons 
(whether  ascertained  or  not)  who  may  appear  from  the 
evidence  before  the  Court  to  have  any  primi  fade  rights 
which  ought  to  be  so  provided  for,  although  suoh  rights  may 
not  have  been  fully  established,  but  to  the  exclusion  of  aU 
other  persons,  and  thereupon  all  such  other  persons  shall  by 
virtue  of  this  Act  be  excluded  from  participation  in  those 
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Person  of  un- 
sound mind. 


Infant. 


proceeds  on  the  distribution  thereof,  but  notwithstanding 
the  distribution  any  excluded  person  may  recover  from  any 
participating  person  any  portion  receiyed  by  him  of  the  share 
of  the  excluded  person. 
y.  Where  in  an  action  for  partition  two  or  more  sales  are  made,  if 
any  person  who  has  by  virtue  of  this  Act  been  excluded  from  partici- 
pation in  the  proceeds  of  any  of  those  sales  establishes  his  claim  to 
participate  in  the  proceeds  of  a  subsequent  sale,  the  shares  of  the 
other  persons  interested  in  the  proceeds  of  the  subsequent  sale  shall 
abate  to  the  extent  (if  any)  to  which  they  were  increased  by  the  non- 
participation  of  the  excluded  person  in  the  proceeds  of  the  previous 
sale,  and  shall  to  that  extent  be  applied  in  or  towards  payment  to  that 
person  of  the  share  to  which  he  would  have  been  entitled  in  the  pro- 
ceeds of  the  previous  sale  if  his  claim  thereto  had  been  established  in 
due  time. 

YI.  In  an  action  for  partition  a  request  for  sale  may  be  made  or  an 
undertaking  to  purchase  given  on  the  part  of  a  married  woman, 
infant,  person  of  unsound  mind,  or  person  under  any  other  disability, 
by  the  next  friend,  guardian,  committee  in  lunacy  (if  so  authorized  by 
order  in  lunacy),  or  other  person  authorized  to  act  on  behalf  of  the 
person  under  such  disability;  but  the  Court  shall  not  be  bound  to 
comply  with  any  such  request  or  undertaking  on  the  part  of  an  infant, 
imless  it  appear  that  the  sale  or  purchase  will  be  for  his  benefit  (5). 

(b)  The  request  for  a  sale  made  on  behalf  of  a  person  under  disability  should  be 
made  by  a  person  specially  authorized  to  act  on  his  behalf  in  the  action  ( Wallace  y. 
Greenwood,  16  Ch.  D.  362 ;  Grange  t.  White^  18  Gh.  D.  612 ;  contrA^  Crookes  y. 
JFhitworth,  10  Ch.  D.  289). 

A  person  of  unsound  nund  not  so  found  may,  by  his  next  friend,  be  plaintiff  in 
an  action  for  sale  (Watt  v.  Leach,  26  W.  R.  476^.  Where  a  lunatic  is  tenant  in 
tail  of  an  undividea  share  the  committee  may  be  directed  to  request  a  sale  {Re  Fares, 
12  Ch.  D.  333). 

The  request  for  a  sale  may  be  made  by  the  g^rdian  ad  litem  of  an  infant  defen- 
dant (BiminffUm  v.  Hartley,  14  Ch.  B.  630). 


Prayer  for 

partition 

unnecessary. 


Vii.  For  the  purposes  of  the  Partition  Act,  1868,  and  of  this  Act, 
an  action  for  partition  shall  include  an  action  for  sale  and  distribution 
of  the  proceeds,  and  in  an  action  for  partition  it  shall  be  sufficient  to 
daim  a  sale  and  distribution  of  the  proceeds,  and  it  shall  not  be  neces- 
saiy  to  daim  a  partition. 
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DEBTOES  ACT,  1869.  32  &  ss  Viot. 

0.  62. 
32  &  33  VICT.  Cap.  62.  

An  Act  for  the  Abolition  of  Imprisonment  for  Deht^  for  the  punish" 
ment  of  fraudulent  Debtors^  and  for  other  purposes. 

[9th  August,  1869.] 
Be  it  knaotsd,  &c.  as  follows : — 

Preliminary. 

I.  This  Act  may  be  cited  for  all  purposes  as  '^  The  Debtors  Act,  Short  title. 
1869." 
n.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of 

m.  This  Act  shall  not  come  into  operation  until  the  day  on  which  •^®*- 
the  Bankruptcy  Act,  1869,  comes  into  operation,  which  day  is  herein-  J^timd^" 
after  referred  to  as  the  commencement  of  this  Act,  and  words  and  oonstniction 
expressions  defined  or  explained  in  the  Bankruptcy  Act,  1869,  shall  ®*"^*- 
have  the  same  meaning  in  this  Act  (a). 

(a)  The  Banloraptoy  Act,  1869,  oame  into  operation  on  January  Ist,  1870.    See 
now  Bankruptcy  Act,  1883. 

PABTI. 
Abolition  of  Imprisonment  for  Debt. 

lY.  With  the  exceptions  hereinafter  mentioned,  no  person  shall  after  No  imprii<on- 
the  commencement  of  this  Act  be  arrested  or  imprisoned  (ft)  for  making  ™®^*  f^  ^®^* 
default  in  payment  of  a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the  above  enact- 
ment : — 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty,  (i)  TJiK}n 
other  than  a  penalty  in  respect  of  any  contract  (c) :  pw^ntof 

2.  Default  in  payment  of  any  sum  recoverable  summarily  before  a  a  penalty; 
justice  or  justices  of  the  peace  [d) :  (2)  Under 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciaiy  capacity  {e)  ?^^. 
and  ordered  to  pay  by  a  Court  of  equity  (/)  any  sum  in  his  posses-  (3)  Bytruatee; 
sion  or  under  his  control  (y) : 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  costs  when  (4)  By  at- 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  payment  of  a  ^'^^* 
sum  of  money  when  ordered  to  pay  the  same  in  his  character  of  an 

officer  of  the  Court  making  the  order  {h) : 
6.  Default  in  payment  for  the  benefit  of  creditors  of  any  portion  of  (^)  ^  W* 
a  salary  or  other  income  in  respect  of  the  payment  of  which  any  inoome  to 
Court  having  jurisdiction  in  bankruptcy  is  authoxized  to  make  an  oreditors. 
order: 
6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which  m^i^£ 
orders  are  in  this  Act  authorized  («)  to  be  made :  this  Act. 

Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case  excepted  ^^  impriaon- 
from  the  operation  of  this  section  for  a  longer  period  than  one  year  {J)  \  ^^^^ar: 
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and,  secondly,  that  notliing  in  this  section  shall  alter  the  effect  of  anj 
judgment  or  order  of  any  Court  for  payment  of  money  except  as  regards 
the  arrest  and  imprisonment  of  the  person  making  default  in  paying 
such  money  {k), 

(h)  The  power  of  the  Court  to  imprison  for  oontempt  of  Court  in  cases  not  pro- 
vided for  by  the  Act  remains  unaffected  {Harvey  v.  Eallf  11  Eq.  31 ;  and  see  Ord. 
XLII.  r.  7,  infra). 

Officers  and  attendants  upon  the  Courts  suitors,  and  icitnesses,  have  privilege^  enndo, 
redeundo,  et  morando,  for  their  necessary  attendance,  but  not  othertcise,  and  where  any 
of  them  are  arrested  at  such  times  of  necessary  attendance,  it  is  a  contempt  of  Court,  And 
any  one  who  uses  violence  or  abusive  language  to  a  person  serving  the  process  or  orders  of 
the  Court,  or  uses  scandalous  or  contemptuous  words  against  the  Court  or  the  procete 
thereof  is  liable  to  be  committed  upon  motion,  on  notice  to  the  person  so  offending  (Cons. 
Ord.  XLII.  rr.  1,  2). 

See  Price  v.  Hutchison,  9  Eq.  634  ;  18  W.  R.  204  ;  Ite  Clements,  46  L.  J.  Ch.  376, 
as  to  abusive  words  against  officers  of  the  Court.  As  to  publication  by  a  newspaper 
of  evidence  in  a  cause  with  comments,  before  the  hearing,  being  a  oontempt  of  Court, 
see  Tiehbome  v.  Mostyn,  7  Eq.  65,  n. ;  Law  v.  Eley,  Ibid,  42 ;  General  Exchange  Bank 
V.  Hortier,  W.  N.  (1868),  259 ;  but  see  Re  London  Flour  Co.,  16  W.  R.  474.  Publi- 
cation without  comment  of  a  pleading,  affidavit,  petition,  or  other  «a;/Mirt0  statement 
before  trial  is  a  contempt  (Re  Cheltefiham  Wagon  Co.,  8  Eq.  680 ;  Coleman  v.  West 
Hartlepool  Co.,  8  W.  R.  734  ;  2  L.  T.  766 :  T\chbome  v.  Mostyn  ;  Robson  v.  Dodds,  17 
W.  R.  782).  See  also  Bowden  v.  Russell,  W.  N.  (1877),  66  ;  Buenos  Ayres  Oas  Co,  v. 
Wilde,  29  W.  R.  43  ;  42  L.  T.  667  ;  W.  N.  (1880),  95. 

The  privilege  of  a  solicitor  as  officer  of  the  Court  extends  to  him  when  proceeding 
to  attend  an  appointment  with  a  person  for  whom  he  is  acting  in  a  suit  (Eyre  v. 
Barrow,  6  W.  R.  767) ;  or  on  his  way  to  attend  a  summons  at  judgfe's  chambers  (Rm 
Jewitt,  33  Beav.  659)  ;  and  see  Attorney -General  v.  Zeathersellers*  Company,  7  Beav. 
157  ;  Gibbs  v.  Fhillipson,  1  R.  &  M.  19 ;  Flomer  v.  Macdonough,  1  De  G.  ft  S.  232 ; 
Andrews  v.  Waltofi,  1  M.  &  G.  380,  and  the  other  oases  cited  in  Seton,  1690.  See, 
however,  Re  Freston  and  Re  Dudley,  cited  in  note  (A)  post,  p.  189. 

A  defendant  in  contempt  may  take  any  step  necessary  for  his  defence  (Fry  t. 
Ernest,  12  W.  R.  97).  Thus,  he  may  be  heard  to  show  that  proceedings  subsequent 
to  the  order  placing  him  in  contempt  were  irregular  (Morrieon  y.  Morrison,  4  Hare, 
690  ;  King  v.  Bryant,  3  M.  &  Cr.  191 ;  and  see  Wilson  r.  Bates,  id,  197 ;  Hawkins 
v.  Hall,  1  Beav.  73  ;  4  M.  &  Cr.  280).  Or  he  may  apply  for  taxation  of  a  bill  of 
costs  (Newton  v.  Rieketts,  11  Beav.  67 ;  and  see  Everett  v.  Frythergch,  12  Sim.  863 ; 
Baniell,  904. 

A  party  in  contempt  should  generally  appl^  by  petition  (Nicholson  v.  Squire,  16 
Ves.  269) ;  but  a  plamtiff  in  contempt  was,  m  Futvoye  v.  Kennard,  2  GifF.  110, 
held  entitled  to  be  heard  on  a  motion  to  discharge  an  order  made  against  him  at 
chambers. 

A  oontempt  may  be  waived,  e,g,,  if  the  defendant  is  in  oontempt  for  want  of 
sufficient  answer,  we  plaintiff,  by  taking  a  step  in  the  cause,  waives  the  contempt, 
and  cannot  claim  the  costs  of  it  (Roberts  v.  Albert  Bridge  Company,  8  Ch.  763). 

The  Act  makes  this  difference  as  to  imprisonment  for  oontempt,  that  a  person  im* 
prisoned  for  contempt  of  Court,  cannot,  after  clearing  his  contempt,  be  kept  in  prison 
till  he  pays  costs  of  Uie  oontempt  (Jackson  v.  Mawby,  1  Ch.  D.  86 ;  24  W.  K.  92 ; 
46  L.  J.  Ch.  63  ;  Miekelthwaitey.  Fletcher,  27  W.  R.  793) ;  secus,  where  the  contempt 
is  not  cleared  (S,  v.  Z.,  W,  N,  (1876),  220  ;  S.  C,  nom.  Re  M.,  46  L.  J.  Cb.  24}.  See 
also  Baker  v.  Baker,  W.  N.  (1876),  266. 

A  person  who  is  excepted  from  the  operation  of  the  section,  and  therefore  liable 
to  be  attached,  will,  nevertheless,  if  he  become  a  bankrupt,  be  protected  pending 
the  bankruptcy  proceedings  (Cobham  ▼.  Halton,  10  Ch.  666  ;  23  W.  R.  866  ;  Re  Neil^ 
W.  N.  (1882),  46 ;  Fhosphate  Sewage  Co,  v.  Hartmont,  26  W.  R.  743) ;  secus,  where 
the  attachment  is  not  for  non-payment  of  a  sum  of  money,  but  for  punishment  (Re 
Deere,  10  Ch.  668),  or  the  bankruptcy  takes  place  after  the  attachment  (Earl  of  Lewes 
V.  Bamett,  6  Ch.  D.  262 ;  26  W.  R.  101).  A  compounding  debtor  is  not  protected 
(Fashler  v.  Vincent,  8  Ch.  D.  826 ;  27  W.  R.  2). 

Where  two  trustees  were  ordered  in  an  action  to  pay  money  into  Court,  and  on 
their  failing  to  do  so  one  of  them  was  served  with  a  notice  of  motion  for  attachment, 
but  before  the  motion  came  on  he  filed  a  petition  in  bankruptcy.  Cave,  J.  refoaed  to 
stay  further  proceedings  in  the  action  (Re  Mackintosh,  W.  N.  (1884),  114). 

(c)  When  me  Act  aUows  imprisonment  for  default  in  payment  of  a  penalty,  it 
means  a  penalty  for  non-observance  of  a  positive  law.  dee  Middleton  r,  Chiehsstsr^ 
6  Ch.  162,  166.    See  also  Marris  v.  Ingram,  13  Ch.  B.  342. 

(d)  See  R,  v.  Fratt,  L.  R.  6  Q.  B.  176 ;  18  W.  R.  626 ;  S.  C.  nom,  ExparU  Cole^ 
21  L.  T.  700. 
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exists  under  a  Bettlement  by  herself  of  her  own  property  (BurtiU  ▼.  Ihnner,  13  45  &  46  Viot. 
Q.  B.  D.  691 ;  Ferk*  r.  Mylrea,  W.  N.  (1884),  64) ;  see,  however,  Moor$  v.  Mulligan,      o.  76,  8.  1. 
W.  N.  (1884),  34).    So  judgment  may  now  be  ordered  against  a  married  woman,  ^— ^_^ 
third  party,  as  a  feme  sole,  declaring  her  separate  property  chargeable  in  respect 
of  a  liability  created  before  the  Act  {Gloucestershire  Banking  Co,  v.  Phillipps,  12 
Q.  B.  D.  633).    Security  for  costs  is  not  now  required  from  a  married  woman  suing 
alone  (Threl/all  v.  mison,  8  P.  D.  18). 

(b)  This  sub-section  does  not  operate  retrospectively  so  as  to  include  contracts 
entered  into  by  a  married  woman  before  the  Act  (Conolan  v.  Leykmd,  27  Ch.  D. 
632). 

2.  Every  woman  who  marries  after  tlie  commencement  of  tliis  Act  Property  of 
sliall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to  JJJ^lrfl^d'Jifter 
dispose  of  in  manner  aforesaid  all  real  and  personal  property  which  the  Act  to 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  her  m  a  feme 
or  devolve  upon  her  after  marriage,  including  any  wages,  earnings,  sole, 
money,  and  property  gained  or  acquired  by  her  in  any  employment, 

trade,  or  occupation,  in  which  she  is  engaged,  or  which  she  carries  on    • 
separately  from  her  husband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill. 

3.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  Loans  by 
to  her  husband  for  the  purpose  of  any  trade  or  business  carried  on  by  J^^imd. 
him,  or  otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in 

case  of  his  bankruptcy,  under  reservation  of  the  wife's  daim  to  a  divi- 
dend as  a  creditor  for  the  amount  or  value  of  such  money  or  other 
estate  after,  but  not  before,  aU  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's  worth  have 
been  satisfied. 

4.  The  execution  of  a  general  power  by  will  by  a  married  woman  Execution  of 
shall  have  the  effect  of  making  the  property  appointed  liable  for  her  *[^^^^ 
debts  and  other  liabilities  in  the  same  manner  as  her  separate  estate 

is  made  liable  under  this  Act. 

6.  Every  woman  married  before  the  commencement  of  this  Act  shall  Propertv 
be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  ^^Yb*'**' 
as  her  separate  property  all  real  and  personal  property,  her  title  to  a  woman 
which,  whether  vested  or  contingent,  and  whether  in  possession,  re-  ^"?^^'^™ 
version,  or  remainder,  shall  accrue  after  the  commencement  of  this  to  be  held 
Act,  including  any  wages,  earnings,  money,  and  property  so  gained  or  ^^  ^®'  **  * 
acquired  by  her  as  aforesaid  (c). 

{e)  Property,  to  which  a  woman  married  before  the  Act  was  entitled  in  reversion 
at  the  commencement  of  the  Act,  but  which,  since  the  commencement  of  the  Act, 
has  fallen  into  possession,  is  within  this  section  (Baffnton  v.  Collins,  27  Ch.  D. 
604). 

A  marriage  settlement  made  in  1862  contained  an  agreement  for  settlement  of 
after-acquired  property  above  a  specified  amount,  except  interests  settled  and 
limited  to  the  wife's  separate  use.  The  wife,  after  the  Act,  became  absolutely 
entitled  to  a  bequest  above  the  specified  amount,  and  not  to  her  separate  use.  It 
was  held  that  sect.  19  of  the  Act  exempted  the  settlement  from  the  6th  and  other 
sections,  and  that  the  bequest  must  be  dealt  with  as  if  the  Act  had  not  been  passed 
(iZ«  Stonor,  24  Ch.  D.  195 ;  62  L.  J.  Ch.  776  ;  48  L.  T.  963).  See  also  Me  Queade, 
W.  K.  (1884),  225,  where  the  married  woman  was  an  infant  when  the  settlement 
was  executed,  and  was  therefore  not  bound  by  it. 

As  to  the  effect  of  a  gift  to  liusband  and  wife  and  a  third  person,  see  Be  March, 
27  Ch.  D.  166,  reversing  S.  C.  below,  24  Ch.  D.  222. 
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6.  All  deposits  in  any  post  office  or  other  savings  bank,  or  in  anj 
other  bank,  all  annuities  granted  by  the  Commissioners  for  the  He- 
duction  of  the  National  Debt  or  by  any  other  person,  and  aU  sums 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  in  the  books  of  the  Gbvemor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the  commencement 
of  this  Act  are  standing  in  the  sole  name  of  a  married  woman,  and  all 
shares,  stock,  debentures,  debenture  stock,  or  other  interests  of  or  in 
any  corporation,  company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  commencement  of  this  Act  are 
standing  in  her  name,  shall  be  deemed,  unless  and  until  the  contrary 
be  shown,  to  be  the  separate  property  of  such  married  woman ;  and 
the  fact  that  any  such  deposit,  annuity,  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England  or  of 
any  other  bank,  share,  stock,  debenture,  debenture  stock,  or  other 
interest  as  aforesaid,  is  standing  in  the  ^  sole  name  of  a  mamed 
woman,  shall  be  sufficient  prima  facie  evidence  that  she  is  beneficially 
entitled  thereto  for  her  separate  use,  so  as  to  authorise  and  empower 
her  to  receive  or  transfer  the  same,  and  to  receive  the  dividends,  in- 
terest, and  profits  thereof,  without  the  concurrence  of  her  husband, 
and  to  indemnify  the  Postmaster-General,  the  Commissioners  for  the 
Keduction  of  the  National  Debt,  the  (Jovemor  and  Company  of  the 
Bank  of  England,  the  Governor  and^Company  of  the  Bank  of  Ireland^ 
and  all  directors,  managers,  and  trustees  of  every  such  bank,  corpora- 
tion, company,  public  body,  or  society  as  aforesaid,  in  respect  thereof. 

7.  AH  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  Eng- 
land or  of  any  other  bank,  and  all  such  deposits  and  annuities  respec- 
tively as  are  mentioned  in  the  last  preceding  section,  and  aU  shares, 
stock,  debentures,  debenture  stock,  and  other  interests  of  or  in  any 
such  corporation,  company,  public  body,  or  society  as  aforesaid,  which 
after  the  commencement  of  this  Act  shall  be  allotted  to  or  placed, 
registered,  or  transferred  in  or  into  or  made  to  stand  in  the  sole  name 
of  any  married  woman  shaU  be  deemed,  unless  and  tmtil  the  contraiy 
be  shown,  to  be  her  separate  property,  in  respect  of  which  so  far  as 
any  liability  may  be  incident  thereto  her  separate  estate  shall  alone 
be  liable,  whether  the  same  shall  be  so  expressed  in  the  document 
whereby  her  title  to  the  same  is  created  or  certified,  or  in  the  books 
or  register  wherein  her  title  is  entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or  authorise 
any  corporation  or  joint  stock  company  to  admit  any  married  woman 
to  be  a  holder  of  any  shares  or  stock  therein  to  which  any  liability 
may  be  incident,  contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  byelaw,  articles  of  association,  or  deed  of  settlement  regulating 
such  corporation  or  company. 
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IX.  Nothing  in  this  part  of  this  Act  shall  in  any  way  affect  any  32  &  38  Vwt. 
right  or  power,  under  the  Bankruptcy  Act,  1869,  to  arrest  or  imprison  — '. — ' 

X.  In  this  part  of  this  Act  the  term    "prescribed"   means   as  Act,  1869. 
follows : —  Defimtion  of 

As  respects  the  Superior  Courts   of  common  law,   prescribed  by  "pwwnbod. 

general  rules  to   be  made  in  pursuance  of  the  Common  Law 

Procedure  Act,  1852 ; 
As  respects  the  Superior  Courts  of  equity,  prescribed  by  general  rules 

and  orders  to  be  made  in  pursuance  of  the  Act  of  the  session  of 

the  fifteenth  and  sixteenth  years  of  the  reign  of  her  present 

Majesty,  chapter  eighty ; 
As  respects  the  County  Courts,  prescribed  by  general  rules  to  be 

made  under  the  County  Court  Act,  1856 ;  and 
As  respects  any  other  Court,  prescribed  by  the  rules  to  be  made, 

with  the  approval  of  the  Lord  Chancellor,  by  the  persons  having 

power  to  make  rules  in  relation  to  the  practice  of  such  Court ;  or 

if  there  be  no  such  persons,  by  the  judge  of  such  Court ; 
And  general  rules  and  orders  may  respectively  be  made  by  such 

authorities  as  aforesaid,  for  the  purpose  of  carrying  into  effect 

this  part  of  this  Act. 

Pabt  n. 

Punishment  of  Fraudtdent  Debtors. 

\^j  Beet.  11,  any  bankrupt,  or  person  wbose  afiEairs  are  in  liquidation,  is  to  be 
guilty  of  misdemeanor,  and  to  be  liable  to  imprisonment,  not  exceeding  twoyears,  for 
certam  specified  acts  of  concoEihnent  and  fraud.    See  He  Stanlake,  10  Gh.  D.  774.] 

[Sects.  12  and  13  enact  a  penalty  for  absconding  with  property  and  for  fraudu- 
lently obtaining  credit.] 

[By  sect.  14,  a  false  claim  in  any  bankruptcy  or  liquidation  is  to  be  ptmisbable  as 
a  miraemeanor.] 

[Bt  sect.  15,  an  arranging  or  compounding  debtor  is  to  remain  liable  for  fraudu- 
lent debts.     See  JSx  parte  Hemming,  13  Ch.  D.  163.] 

[By  sects.  16-20,  the  mode  of  prosecution  under  the  preceding  sections  is  pointed 
out.J 

[Sects.  21  and  22  are  repealed  by  Bankruptcy  Act,  1883.] 

[By  sect.  23  punishments  under  this  Act  are  to  be  cumulative.] 

Pabt  m. 

Warrants  of  Attorney,  Cognovits,  and  Orders  for  Judgment, 

[Sects.  24-28  relate  to  the  manner  of  executing  warrants  of  attorney  and  cog- 
noTiti,  and  to  the  filing  of  the  same.] 

[Seot.  29  relates  to  foreigii  attachment.] 
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c.  to. 


45  &  46  VICT.  Cap.  75. 


An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Property 
of  Married  Women,  [18th  August,  1882.]] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  Act  of  the 
thirty-third  and  thirty-fourth  Victoria,  chapter  ninety-three,  intituled 
"The  Married  Women's  Property  Act,  1870,"  and  the  Act  of  the 
thirty-seventh  and  thirty-eighth  Victoria,  chapter  fifty,  intituled  "  Aa 
Act  to  amend  the  Married  Women's  Property  Act  (1870)  "  : 
Be  it  enacted,  &c.  as  follows  : — 
^"f^ried  1. — (1.)  A  married  woman  shall,  in  accordance  with  the  piOTisions 

be  capable  ^^  ^^  ^^^^  ^®  capable  of  acquiring,  holding,  and  disposing  by  will 
of  holding  or  otherwise,  of  any  real  or  personal  property  as  her  separate  pro- 
ofronteictiiie  P®^»  ^  the  same  manner  as  if  she  were  a  feme  sole,  without  the 
as  a  feme         intervention  of  any  trustee. 

(2.)  A  married  woman  shall  be  capable  of  entering  into  and  ren- 
dering herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise,  in  aU  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her  (a);  and  any  damages  or  costs  re- 
covered by  her  in  any  such  action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate  property, 
and  not  otherwise. 

(3.)  Every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary  be  shown. 

(4.)  Eveiy  contract  entered  into  by  a  married  woman  with  respect 
to  and  to  bind  her  separate  property  shall  bind  not  only  the  separate 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the 
contract,  but  also  all  separate  property  which  she  may  thereafter 
acquire  (5). 

(5.)  Every  married  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole. 

AetioDB,  Ac,  (a)  The  hnfiband  of  a  married  woman  need  not  be  joined  aa  co-petitioner  witli 
bjrandagainst  bis  wife  in  a  petition  preeented  under  the  statutory  jurisdiction  of  the  Court  {JEU 
married  Outmn,  31  W.  B.  374  ;  48  L.  T.  410).    A  married  woman  may  sue  in  her  own 

women.  name  for  a  tort  committed  before  the  Act  {James  y.  Barraudy  31   W.  R.   786 ; 

SeverttHce  t.  Civil  Service  Aeaoeiatitm,  48  L.  T.  485 ;   Weidan  y.  Winalow,  13  Q.  B.  D. 

784) ;  see,  howeyer,  Weldon  y.  Riviere,  W.  N.  (1884),  154.    See  also  Weldon  y.  NeiU^ 

W.  N.  (1884),  153  rStatute  of  LimiUtions). 
Judgment  in  default,  or  under  Ord.  XTV.,  may  be  signed  against  a  married 

woman  in  respect  of  her  separate  estate,  but  execution  should  issue  only  against 

such  separate  estate  aa  she  is  not  restrained  from  anticipating  unless  such  restraint 
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exists  under  a  settlement  by  herself  of  her  own  property  (BurtiU  ▼.  Tknner^  13  46  k  46  Viot. 
Q.  B.  D.  691 ;  Perkt  v.  Mylrea^  W.  N.  (1884),  64) ;  see,  however,  Moor$  t.  Mulligan,     o.  76,  B.  1. 

W.  N.  (1884),  34).    So  jndgment  may  now  be  ordered  against  a  married  woman,  

third  paity,  as  a  feme  sole,  declaring  her  separate  property  ohargeable  in  respect 
of  a  UabiU^  created  before  the  Act  (GUmeettenhire  Banking  Co.  v.  PhiUippi^  12 
Q.  B.  D.  633).  Security  for  oosts  is  not  now  required  from  a  married  woman  sning 
alone  (TArW/o//  v.  JFiUon,  8  P.  D.  18). 

Uf)  This  sub-section  does  not  operate  retrospeotiTely  so  as  to  include  contracts 
entered  into  by  a  married  woman  b^ore  the  Act  {Conolan  ▼.  LeyUmd^  27  Oh.  D. 
632). 

2.  Every  woman  who  marries  after  the  commencement  of  tliis  Act  Property  of 
shall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to  JJI^Sedafter 
dispose  of  in  manner  aforesaid  all  real  and  personal  property  which  the  Act  to 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  ^^  ^  ^  ^^^ 
or  devolve  upon  her  after  marriage^  including  any  wag^s,  earningSi  sole, 
money,  and  property  gained  or  acquired  by  her  in  any  employment, 

trade,  or  occupation,  in  which  she  is  engaged,  or  which  she  carries  on    • 
separately  from  her  husband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill. 

3.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  Loans  by 
to  her  husband  for  the  purpose  of  any  trade  or  business  carried  on  by  ^^^^ 
him,  or  otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in 

case  of  his  bankruptcy,  under  reservation  of  the  wife's  daim  to  a  divi- 
dend as  a  creditor  for  the  amount  or  value  of  such  money  or  other 
estate  after,  but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's  worth  have 
been  satisfied. 

4.  The  execution  of  a  general  power  by  will  by  a  married  woman  Execution  of 
shall  have  the  effect  of  making  the  property  appointed  liable  for  her  |[^[^ 
debts  and  other  liabilities  in  the  same  manner  as  her  separate  estate 

is  made  liable  under  this  Act. 

5.  Every  woman  married  before  the  commencement  of  this  Act  shall  Propertv 

be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  ^^^t  b***^ 
as  her  separate  property  all  real  and  personal  property,  her  title  to  a  woman 
which,  whether  vested  or  contingent,  and  whether  in  possession,  re-  2*^2^^**®'**'® 
version,  or  remainder,  shall  accrue  after  the  commencement  of  this  to  be  held 
Act,  including  any  wages,  earnings,  money,  and  property  so  gained  or  ^^  ^®'  **  * 
acquired  by  her  as  aforesaid  (c). 

{e)  Property,  to  which  a  woman  married  before  the  Act  was  entitled  in  reversion 
at  the  oommenoement  of  the  Act,  but  whtdi,  since  the  commencement  of  the  Act, 
has  fallen  into  possession,  is  within  this  section  {Baynton  v.  Collint^  27  Gh.  D. 
604). 

A  marriage  settlement  made  in  1862  contained  an  agreement  for  aettiement  of 
after-acquired  property  above  a  specified  amount,  except  interests  settied  and 
limited  to  the  wife's  separate  use.  The  wife,  after  the  Act,  became  abeolutelv 
entitied  to  a  bequest  abore  the  specified  amount,  and  not  to  her  separate  use.  It 
was  held  that  sect.  19  of  the  Act  exempted  the  settlement  from  the  5th  and  other 
sections,  and  that  the  bequest  must  be  dealt  with  as  if  the  Act  had  not  been  passed 
{Be  Stanor,  24  Ch.  D.  196 ;  62  L.  J.  Oh.  776  ;  48  L.  T.  963).  See  also  Be  Quea4e, 
W.  N.  (1884),  225,  where  the  married  woman  was  an  infant  when  the  setUement 
was  executed,  and  was  therefore  not  bound  by  it. 

As  to  the  effect  of  a  gift  to  liusband  and  wife  and  a  third  person,  see  Be  March, 
27  Ch.  D.  166,  reversing  S.  0.  below,  24  Ch.  D.  222. 
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6.  All  deposits  in  any  post  office  or  other  Bayings  bank,  or  in  any 
other  bank,  all  annuities  granted  by  the  Commissioners  for  the  Be- 
daction  of  the  National  Debt  or  by  any  other  person,  and  aH  sums 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocka  or 
funds  transferable  in  the  books  of  the  GrOTemor  and  Ck)mpany  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the  commencement 
of  this  Act  are  standing  in  the  sole  name  of  a  married  woman,  and  all 
shares,  stock,  debentures,  debenture  stock,  or  other  interests  of  or  in 
any  corporation,  company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  commencement  of  this  Act  are 
standing  in  her  name,  shall  be  deemed,  unless  and  until  the  contrary 
be  shown,  to  be  the  separate  property  of  such  married  woman ;  and 
the  fact  that  any  such  deposit,  annuity,  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England  or  of 
any  other  bank,  share,  stock,  debenture,  debenture  stock,  or  other 
interest  as  aforesaid,  is  standing  in  the^sole  name  of  a  married 
woman,  shall  be  sufficient  prima  facie  evidence  that  she  is  beneficially 
entitled  thereto  for  her  separate  use,  so  as  to  authorise  and  empower 
her  to  receive  or  transfer  the  same,  and  to  receive  the  dividends,  in- 
terest, and  profits  thereof,  without  the  concurrence  of  her  husband, 
and  to  indemnify  the  Postmaster-General,  the  Commissioners  for  the 
Beduction  of  the  National  Debt,  the  Governor  and  Company  of  the 
Bank  of  England,  the  Governor  and  Company  of  the  Bank  of  Ireland, 
and  all  directors,  managers,  and  trustees  of  every  such  bank,  coipora- 
tion,  company,  public  body,  or  society  as  aforesaid,  in  respect  thereof. 

7.  AH  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  Eng- 
land or  of  any  other  bank,  and  all  such  deposits  and  annuitieB  respec- 
tively as  are  mentioned  in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests  of  or  in  any 
such  corporation,  company,  public  body,  or  society  as  aforesaid,  which 
after  the  commencement  of  this  Act  shall  be  allotted  to  or  placed, 
reg^tered,  or  transferred  in  or  into  or  made  to  stand  in  the  sole  name 
of  any  married  woman  shall  be  deemed,  unless  and  until  the  contrary 
be  shown,  to  be  her  separate  property,  in  respect  of  which  so  far  as 
any  liability  may  be  incident  thereto  her  separate  estate  shall  alone 
be  liable,  whether  the  same  shall  be  so  expressed  in  the  document 
whereby  her  title  to  the  same  is  created  or  certified,  or  in  the  books 
or  register  wherein  her  title  is  entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or  authorise 
any  corporation  or  joint  stock  company  to  admit  any  married  woman 
to  be  a  holder  of  any  shares  or  stock  therein  to  which  any  liability 
may  be  incident,  contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  byelaw,  articles  of  association,  or  deed  of  settlement  regulating 
such  corporation  or  company. 
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the  matters  in  questioii  to  be  made  in  snch  manner  as  lie  shall  tliink  45  ft  46  Viot. 
fit :  Provided  always,  that  any  order  of  a  judge  of  the  High  Court  of  ^'  ^^'  **  ^^' 
Justice  to  be  made  under  the  provisions  of  this  section  shall  be  subject 
to  appeal  in  the  same  way  as  an  order  made  by  the  same  judge  in  a 
suit  pending  or  on  an  equitable  plaint  in  the  said  Court  would  be ;  and 
any  order  of  a  County  or  Civil  Bill  Court  imder  the  provisions  of  this 
section  shall  be  subject  to  appeal  in  the  same  way  as  any  other  order 
made  by  the  same  Court  would  be,  and  all  proceedings  in  a  County 
Court  or  Civil  Bill  Court  under  this  section  in  which,  by  reason  of  the 
value  of  the  property  in  dispute,  such  Court  would  not  have  had  juris- 
diction if  this  Act  or  the  Married  Women's  Property  Act,  1870,  had 
not  passed,  may,  at  the  option  of  the  defendant  or  respondent  to  such 
proceedings,  be  removed  as  of  right  into  the  High  Court  of  Justice  in 
England  or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari  or 
otherwise  as  may  be  prescribed  by  any  rule  of  such  High  Court ;  but 
any  order  made  or  act  done  ia  the  course  of  such  proceedings  prior  to 
such  removal  shall  be  valid,  unless  order  shall  be  made  to  the  contraiy 
by  such  High  Court :  Provided  also,  that  the  judge  of  the  High  Court 
of  Justice  or  of  the  County  Court,  or  the  chairman  of  the  Civil  Bill 
Court,  if  either  party  so  require,  may  hear  any  such  application  in  his 
private  room:  Provided  also,  that  any  such  bank,  corporation,  com- 
pany, pubUc  body,  or  society  as  aforesaid,  shaU,  in  the  matter  of  any 
such  application  for  the  purposes  of  costs  or  otherwise,  be  treated  as  a 
stakeholder  only. 

18.  A  married  woman  who  is  an  executrix  or  administratrix  alone  Mairied 

or  jointly  with  any  other  person  or  persons  of  the  estate  of  any  de-  J^^^^ 
ceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property  tnutee. 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in 
transferring  any  such  annuity  or  deposit  as  aforesaid,  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share,  stock,  debenture,  deben- 
ture stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or  in  any 
such  corporation,  company,  public  body,  or  society  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole. 

19.  Nothing  in  this  Act  contained  shall  interfere  with  or  affect  any  Saving  of 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether  ?Sq  "^^  ♦« 
before  or  after  marriage,  respecting  the  property  of  any  married  and  the  power 
woman,  or  shall  interfere  with  or  render  inoperative  any  restriction  J^^?*^® 
against  anticipation  at  present  attached  or  to  be  hereafter  attached  to  eettlemcntfl. 
the  enjoyment  of  any  property  or  income  by  a  woman  under  any 
settlement,  agreement  for  a  settlement,  wHl,  or  other  instrument ;  but 

no  restriction  against  anticipation  contained  in  any  settlement  or  agree- 
ment for  a  settlement  of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity  against  debts  contracted 
by  her  before  marriage,  and  no  settlement  or  agreement  for  a  settle- 
ment shall  have  any  greater  force  or  validity  against  creditors  of  such 
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45  &  46  Vict. 
c.  75,  8.  11. 

Moneys 
payable 
under  policy 
of  assurance 
not  to  form 
part  of  estate 
of  the 
iuBured. 


13  ft  14  Vict, 
c.  60. 


11.  A  married  woman  may  by  virtue  of  the  power  of  making  con- 
.  tracts  hereinbefore  contained  effect  a  policy  upon  her  own  life  or  the 
life  of  her  husband  for  her  separate  use ;  and  the  same  and  all  benefit 
thereof  shall  enure  accordingly. 

A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  of  his 
wife  and  children,  or  any  of  them,  or  by  any  woman  on  her  own  life, 
and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  her  children, 
or  of  her  husband  and  children,  or  any  of  them,  shall  create  a  trust  in 
favour  of  the  objects  therein  named,  and  the  moneys  payable  under 
any  such  policy  shall  not,  so  long  as  any  object  of  the  trust  remains 
imperformed,  form  part  of  the  estate  of  the  insured,  or  be  subject  to 
his  or  her  debts  :  Provided,  that  if  it  shall  be  proved  that  the  policy 
was  effected  and  the  premiums  paid  with  intent  to  defraud  the  creditors 
of  the  insured,  they  shall  be  entitled  to  receive,  out  of  the  moneys 
payable  under  the  policy,  a  sum  equal  to  the  premiums  so  paid.  The 
insured  may  by  the  policy,  or  by  any  memorandum  under  his  or  her 
hand,  appoint  a  trustee  or  trustees  of  the  moneys  payable  under  the 
policy,  and  from  time  to  time  appoint  a  new  trustee  or  new  trustees 
thereof,  and  may  make  provision  for  the  appointment  of  a  new  trustee 
or  new  trustees  thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appointment  of  a 
trustee,  such  policy,  immediately  on  its  being  effected,  shall  vest  in  the 
insured  and  his  or  her  legal  personal  representatives,  in  trust  for  the 
purposes  aforesaid.  If,  at  the  time-of  the  death  of  the  insured,  or  at 
any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall  be  expedient 
to  appoint  a  new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new 
trustee  or  new  trustees  may  be  appointed  by  any  Court  having  juris- 
diction under  the  provisions  of  the  Trustee  Act,  1850,  or  the  Acts 
amending  and  extending  the  same.  The  receipt  of  a  trustee  or 
trustees  duly  appointed,  or,  in  default  of  any  such  appointment,  or  in 
default  of  notice  to  the  insurance  office,  the  receipt  of  the  legal  per- 
sonal representative  of  the  insured  shall  be  a  discharge  to  the  office 
for  the  sum  secured  by  the  policy,  or  for  the  value  thereof,  in  whole  or 
in  part  {d). 

(d)  For  cases  decided  under  the  corresponding  section  (sect.  10)  of  the  Act  of 
1870  (now  repealed,  see  sect.  22,  post),  see  Me  Mellor,  6  Ch.  D.  127  ;  7  Gh.  D.  200 ; 
JSe  Adam,  23  Gh.  D.  525,  where  Me  Mellor  was  not  followed.  As  to  the  title  of  a 
petition  for  the  appointment  of  trustees  of  the  policy,  see  Me  Soutar^  W.  N. 
(1884),  61. 


Bemediea 
of  married 
woman  for 
protection 
and  security 
of  separate 
property. 


12.  Every  woman,  whether  married  before  or  after  this  Act,  shall 
have  in  her  own  name  against  all  persons  whomsoever,  including  her 
husband,  the  same  civil  remedies,  and  also  (subject,  as  regards  her 
husband,  to  the  proviso  hereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the  protection  and  security 
of  her  own  separate  property,  as  if  such  property  belonged  to  her  as 
a  feme  sole,  but,  except  as  aforesaid,  no  husband  or  wife  shall  be 
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entitled  to  sue  the  other  for  a  tort.    In  any  indictment  or  other  pro-  45  &  46  Viot. 

0  75  8  12 

ceeding  under  this  section  it  shall  be  suficient  to  allege  such  property  '  '     ' 

to  be  her  property ;  and  in  any  proceeding  under  this  section  a  husband 

or  wife  shall  be  competent  to  g^ve  evidence  against  each  other,  any 

statute  or  rule  of  law  to  the  contrarjc  notwithstanding :  Provided  always, 

that  no  criminal  proceeding  shall  be  taken  by  any  wife  against  her 

husband  by  virtue  of  this  Act  while  they  are  living  together,  as  to  or 

concerning  any  property  claimed  by  her,  nor  while  they  are  living 

apart,  as  to  or  concerning  any  act  done  by  the  husband  while  they 

were  living  together,  concerning  property  claimed  by  the  wife,  imless 

such  property  shall  have  been  wrongfully  taken  by  the  husband  when 

leaving  or  deserting,  or  about  to  leave  or  desert,  his  wife  (e). 

(e)  Ajb  to  endence  in  criminal  prooeedings,  see  Married  Women's  Property  Act, 
1884. 

13.  A  woman  after  her  marriage  shall  continue  to  be  liable  in  Wife's  ante- 
respect  and  to  the  extent  of  her  separate  property  for  all  debts  con-  anSuabiUtiS. 
tracted,  and  all  contracts  entered  into  or  wrongs  committed  by  her 

before  her  marriage,  including  any  sums  for  which  she  may  be  liable 
as  a  contributory,  either  before  or  after  she  has  been  placed  on  the 
list  of  contributories,  under  and  by  virtue  of  the  Acts  relating  to 
joint  stock  companies ;  and  she  may  be  sued  for  any  such  debt  and 
for  any  liability  in  damages  or  otherwise  under  any  such  contract,  or 
in  respect  of  any  such  wrong ;  and  all  sums  recovered  against  her  in 
respect  thereof,  or  for  any  costs  relating  thereto,  shall  be  payable  out 
of  her  separate  property ;  and,  as  between  her  and  her  husband,  un- 
less there  be  any  contract  between  them  to  the  contrary,  her  separate 
property  shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  all  damages  or  costs  recovered  in  respect 
thereof :  Provided  always,  that  nothing  in  this  Act  shall  operate  to 
increase  or  diminish  the  liability  of  any  woman  married  before  the 
commencement  of  this  Act  for  any  such  debt,  contract,  or  wrong,  as 
aforesaid,  except  as  to  any  separate  property  to  which  she  may  become 
entitled  by  virtue  of  this  Act,  and  to  which  she  would  not  have  been 
entitled  for  her  separate  use  under  the  Acts  hereby  repealed  or  other* 
wise,  if  this  Act  had  not  passed. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,  Hosband  to 
and  for  all  contracts  entered  into  and  wrongs  committed  by  her,  before  ^  ^^^^  ^°' 
marriage,  including  any  liabilities  to  which  she  may  be  so  subject  debts  con- 
under  the  Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  tracted  before 
extent  of  all  property  whatsoever  belonging  to  his  wife  which  he  shall  a  certain 
have  acquired  or  become  entitled  to  from  or  through  his  wife,  after  ®^tent. 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for 

which  judgment  may  have  been  bona  fide  recovered  against  him  in 
any  proceeding  at  law,  in  respect  of  any  such  debts,  contracts,  or 
wrongs  for  or  in  respect  of  which  his  wife  was  liable  before  her  mar- 
riage as  aforesaid ;  but  he  shall  not  be  liable  for  the  same  any  further 
or  otherwise ;  and  any  court  in  which  a  husband  shall  be  sued  for  anjr 
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Suits  for 

antenuptial 

liabilities. 


45  &  46  Vict.  Buch  debt  shall  have  power  to  direct  any  inquiry  or  proceedings  which 
^'  '  '•  '  it  may  think  proper  for  the  purpose  of  ascertaining  the  nature,  amount, 
or  value  of  such  property :  Provided  always,  that  nothing  in  this  Act 
contained  shall  operate  to  increase  or  diminish  the  liability  of  any 
husband  married  before  the  commencement  of  this  Act  for  or  in  respect 
of  any  such  debt  or  other  liability  of  his  wife  as  aforesaid. 

15.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong) 
contracted  or  incurred  by  the  wife  before  marriage  as  aforesaid,  if 
the  plaintiff  in  the  action  shall  seek  to  establish  his  claim,  either 
wholly  or  in  part,  against  both  of  them ;  and  if  in  any  such  action, 
or  in  any  action  brought  in  respect  of  any  such  debt  or  liability  against 
the  husband  alone,  it  is  not  found  that  the  husband  is  Hable  in  respect 
of  any  property  of  the  wife  so  acquired  by  him  or  to  which  he  shall 
have  become  so  entitled  as  aforesaid,  he  shall  have  judgment  for  his 
costs  of  defence,  whatever  may  be  the  result  of  the  action  against  the 
wife  if  jointly  sued  with  him ;  and  in  any  such  action  against  husband 
and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the  debt 
or  damages  recovered,  or  any  part  thereof,  the  judgment  to  the  extent 
of  the  amount  for  which  the  husband  is  liable  shall  be  a  joint  judg- 
ment against  the  husband  personally  and  against  the  wife  as  to  her 
separate  property;  and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only. 

16.  A  wife  doing  any  act  with  respect  to  any  properly  of  her  hus- 
band, which,  if  done  by  the  husband  with  respect  to  property  of  the 
wife,  would  make  the  husband  liable  to  criminal  proceedings  by  the 
wife  under  this  Act,  shall  in  like  manner  be  liable  to  criminal  proceed- 
ings by  her  husband  (/). 


Act  of  wife 
liable  tp 
criminal 
proceedings. 


(/)  See  note  to  s.  12. 


Qaestions 
between 
husband  and 
wife  as  to 
property  to 
be  aedded  in 
a  sununarr 
way. 


17.  In  any  question  between  husband  and  wife  as  to  the  title  to  or 
possession  of  property,  either  party,  or  any  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid  in  whose  books  any 
stocks,  funds,  or  shares  of  either  party  are  standing,  may  apply  by 
summons  or  otherwise  in  a  summary  way  to  any  judge  of  the  High 
Court  of  Justice  in  England  or  in  Ireland,  according  as  such  property 
is  in  England  or  Ireland,  or  (at  the  option  of  the  applicant  irrespectively 
of  the  value  of  the  property  in  dispute)  in  England  to  the  judge  of  the 
County  Court  of  the  district,  or  in  Ireland  to  the  chairman  of  the 
Civil  Bill  Court  of  the  division  in  which  either  party  resides,  and  the 
judge  of  the  High  Court  of  Justice  or  of  the  County  Court,  or  the 
chairman  of  the  Civil  Bill  Court  (as  the  case  may  be)  may  make  such 
order  with  respect  to  the  property  in  dispute,  and  as  to  the  costs  of  and 
consequent  on  the  application  as  he  thinks  fit,  or  may  direct  such  ap- 
plication to  stand  over  from  time  to  time,  and  any  inquiry  touching 
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the  matterB  in  questioii  to  be  made  in  Bnch  manner  as  lie  shall  think  45  &  46  Viot. 
fit :  Provided  always,  that  any  order  of  a  judge  of  the  High  Court  of  ^'  ^^'  ^  ^^' 
Justice  to  be  made  under  the  provisions  of  this  section  shall  be  subject 
to  appeal  in  the  same  way  as  an  order  made  by  the  same  judge  in  a 
suit  pending  or  on  an  equitable  plaint  in  the  said  Court  would  be ;  and 
any  order  of  a  County  or  Civil  Bill  Court  under  the  provisions  of  this 
section  shall  be  subject  to  appeal  in  the  same  way  as  any  other  order 
made  by  the  same  Court  would  be,  and  aU  proceedings  in  a  County 
Court  or  Civil  Bill  Court  under  this  section  in  which,  by  reason  of  the 
value  of  the  property  in  dispute,  such  Court  would  not  have  had  juris- 
diction if  this  Act  or  the  Married  Women's  Property  Act,  1870,  had 
not  passed,  may,  at  the  option  of  the  defendant  or  respondent  to  such 
proceedings,  be  removed  as  of  right  into  the  High  Court  of  Justice  in 
England  or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari  or 
otherwise  as  may  be  prescribed  by  any  rule  of  such  High  Court ;  but 
any  order  made  or  act  done  in  the  course  of  such  proceedings  prior  to 
such  removal  shall  be  valid,  imless  order  shall  be  made  to  the  contrary 
by  such  High  Court :  Provided  also,  that  the  judge  of  the  High  Court 
of  Justice  or  of  the  County  Court,  or  the  chainnan  of  the  Civil  Bill 
Court,  if  either  party  so  require,  may  hear  any  such  application  in  his 
private  room :  Provided  also,  that  any  such  bank,  corporation,  com- 
pany, public  body,  or  society  as  aforesaid,  shall,  in  the  matter  of  any 
such  application  for  the  purposes  of  costs  or  otherwise,  be  treated  as  a 
stakeholder  only. 

18.  A  married  woman  who  is  an  executrix  or  administratrix  alone  Mazried 

or  jointly  with  any  other  person  or  persons  of  the  estate  of  any  de-  J^^^^^ 
ceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property  troatee. 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in 
transferring  any  such  annuity  or  deposit  as  aforesaid,  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share,  stock,  debenture,  deben- 
ture stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or  in  any 
such  corporation,  company,  public  body,  or  society  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole. 

19.  Nothing  in  this  Act  contained  shall  interfere  with  or  affect  any  Saying  of 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether  ?25f^^  ^^ 
before  or  after  marriage,  respecting  the  property  of  any  married  and  the  power 
woman,  or  shall  interfere  with  or  render  inoperative  any  restriction  J^^^® 
against  anticipation  at  present  attached  or  to  be  hereafter  attached  to  settlements, 
the  enjoyment  of  any  property  or  income  by  a  woman  under  any 
settlement,  agreement  for  a  settlement,  will,  or  other  instrument ;  but 

no  restriction  against  anticipation  contained  in  any  settlement  or  agree- 
ment for  a  settlement  of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity  against  debts  contracted 
by  her  before  marriage,  and  no  settlement  or  agreement  for  a  settle- 
ment shall  have  any  greater  force  or  validity  against  creditors  of  such 
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45  k  46  Vicf .   woman  than  a  like  settlement  or  agreement  for  a  settlement  made  or 
^'   '^'  *•     *    entered  into  by  a  man  would  have  against  his  creditors  (y). 

fp)  See  St  Stcfmr,  cited  in  note  to  8.  5,  anU^  p.  193.  In  Bunill  t.  Tanner,  13 
Q.  B.  D,  69 1,  it  waj9  held  that  an  order  giving  leave  to  enter  judgment  against  a 
married  woman  in  rc8X>cct  of  her  Bcparate  estate  should  state  that  execution  is  to  bo 
limiterl  to  such  separate  estate  as  she  is  not  restrained  from  anticipating,  unleei  Bach 
restraint  exists  under  a  settlement  of  her  own  property  made  by  herself. 

[Bt  sects.  20  and  21,  a  married  woman  having  separate  estate  is  to  be  liable  to  the 
parish  for  the  maintenance  of  her  husband,  children,  and  grandchildren.] 

Repeal  of  22.  The  Married  Women's  Property  Act^  1870,  and  the  Married 

c.^93.^^"^'   Women's  Property  Act,   1870,   Amendment  Act,   1874,   are  hereby 

37  k  38  Vict,    repealed :  Provided  that  such  repeal  shall  not  affect  any  act  done  or 

^'  right  acquired  while  either  of  such  Acts  was  in  force,  or  any  right  or 

liability  of  any  husband  or  wife,  married  before  the  commencement  of 

this  Act,  to  sue  or  be  sued  under  the  provisions  of  the  said  repealed 

Acts  or  either  of  them,  for  or  in  respect  of  any  debt,  contract,  wrong, 

or  other  matter  or  thing  whatsoever,  for  or  in  respect  of  which  any 

such  right  or  liability  shall  have  accrued  to  or  against  such  husband 

or  wife  before  the  commencement  of  this  Act  (A). 

(h)  See  £e  Swtar,  W.  K.  (1884),  61,  as  to  the  extent  of  this  repeaL 

Legal  repre-  23.  For  the  purposes  of  this  Act  the  legal  personal  representative 
^^od^  ^^  *^y  married  woman  shall  in  respect  of  her  separate  estate  have  the 
woman.  same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as 

she  would  be  if  she  were  living. 
Interpretation      24.  The  word  ''contract"  in  this  Act  shall  include  the  acceptance 
o  terms.         ^£  ^^^  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the 
provisions  of  this  Act  as  to  liabilities  of  married  women  shall  extend 
to  aU  liabilities  by  reason  of  any  breach  of  trust  or  devastavit  com- 
mitted by  any  married  woman  being  a  trustee  or  executrix  or  adminis* 
tratrix  either  before  or  after  her  marriage,  and  her  husband  shall  not 
be  subject  to  such  liabilities  unless  he  has  acted  or  intermeddled  in  the 
trust  or  administration.    The  word  ''  property  "  in  this  Act  includes  a 
thing  in  action. 
Commence-         26.  The  date  of  the  commencement  of  this  Act  shall  be  the  first  of 
men  o  Act.    January,  one  thousand  eight  hundred  and  eighty-three. 
Extent  of  26.  This  Act  shall  not  extend  to  Scotland. 

8h  rt  title  ^'  '^^  ^^*  ^^^  ^®  cited  as  the  Married  Women's  Property  Act, 

1882. 
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[As  to  the  operation  of  this  Act  and  the  history  of  the  remedy  by  petition  of 
right,  see  the  remarks  of  Wickens,  V.-C,  in  Kirk  v.  The  Queen,  14  Eq.  558.  A 
petition  of  right  will  not  lie  in  respect  of  lands  situate  in  a  colony,  which  have  been 
vested  by  an  Act  of  the  provincial  leg^islature  in  the  Crown  for  the  purposes  of  the 
province  {ReMolmety  2  J.  &  H.  627  :  8.  C.  nom.  Holmes y.  Reg.,  8  Jur.  N.  S.  76) ;  nor 
for  damages  for  the  loss  occasioned  by  an  act  of  a  servant  of  the  Crown  in  the  sup- 
posed performance  of  a  duty  imposed  upon  him  by  an  Act  of  Parliament  (Tobin  v. 
Reg.,  16  C.  B.  N.  S.  310 :  10  Jur.  N.  S.  1029) ;  nor  for  the  dismissal,  without  cause 
assigned,  of  an  officer  in  the  army  (Me  Tufnell,  3  Ch.  D.  164) ;  nor  to  obtain,  out  of 
a  fimd  paid  by  a  foreign  government  as  compensation  for  debts  due  to  British 
subjects,  the  payment  of  an  amount  claimed  to  be  due  in  respect  of  one  of  those 
debts  {Mu8ton\)ee  v.  Reg.,  1  Q.  B.  D.  487  ;  2  Q.  B.  D.  69) ;  nor  to  obtain  the  payment 
to  the  persons  entitled  of  booty  granted  by  the  Crown  to  the  Secretary  of  State  for 
India,  in  trust  for  the  officers  and  men  of  certain  forces,  and  to  he  distributed 
according  to  certain  scales  and  proportions  {Re  Banda  and  Kirwee  Booty,  Kinloeh  v. 
Reg.,  W.  N.  (1882),  164 ;  W.  N.  (1884),  80).  As  to  the  form  of  a  Petition  of  Right, 
see  sects.  1  and  2  of  the  Act.  Tne  suppliant  cannot  obtain  discovery  of  documents 
by  the  Crown  {Thomaev.  Reg.,  L.  B.  10  Q.  B.  31,  but  see  Tomline  v.  Reg.,  4  Ex.  D. 
252) ;  but  the  Crown  can  have  discovery  and  production  of  documents  as  against 
the  suppliant  {Tomiine  v.  Reg.)."] 

The  following  is  the  General  Order  in  Chancery  under  the  Act :  — 

OEDEE,  IsT  Fbbbttaby,  1862.  Ord.,  l  Feb. 

'  '  1862. 

PETITIONS  OP  BIQHT.  Petitions  of 

1.  Upon  her  Majesty's  fiat  being  obtained  to  any  petition  of  right       j^^  j 
presented  in  pursuance  of  the  said  Act  and  intituled  in  the  Court  of  Petition  of 
Chancery,  such  petition,  with  the  fiat  thereon,  together  with  a  printed  ^^  ^  ^ 
copy  of  such  petition  and  fiat  (if  the  petition  is  in  writing),  shall  be 

filed  at  the  office  of  the  Clerks  of  Eecords  and  Writs  (a). 

(a)  The  petition  is  now  filed  at  the  Central  Office,  the  Record  and  Writ  Clerks 
being  abolished ;  see  Jud.  (Officers)  Act,  1879 ;  B.  S.  C,  Ord.  LXI.  See  as  to 
printing,  R.  S.  C.,  Ord.  LXVI.  r.  7,  ififra. 

2.  Every  such  petition,  or  the  printed  copy  thereof,  so  filed  shall  be       Bule  2. 

marked  with  the  words  "  Lord  ChanceUor  "  or  "  Master  of  the  Eolls,"  ?itf^!i^^*^ 

'     name  oz 

and  if  with  the  words  '*  Lord  Chancellor,"  then  also  with  the  title  of  judge, 
the  Yice-ChanceUor  before  whom  it  is  intended  to  be  prosecuted. 

3.  Every  copy  of  a  petition  of  right  left  at  the  office  of  the  Solicitor       Rule  3. 
of  the  Treasury  in  pursuance  of  the  said  Act,  and  every  copy  of  a  gtamw^ 
petition  of  right  served  upon  or  left  at  the  last,  or  usual,  or  last  known  copies  for 
place  of  abode  of  any  person  under  the  provisions  of  that  Act  shall  be  ■®'^^* 

a  printed  copy,  sealed  with  the  seal  of  the  office  of  the  Clerks  of 
Becords  and  Writs,  in  the  same  manner  as  copies  of  biUs  are  now 
sealed.  And  the  leaving  or  serving  of  any  copy  not  printed  or  not 
sealed  with  the  office  seal  shall  be  of  no  effect  for  any  of  the  purposes 
of  the  said  Act. 

4.  A  suppliant  in  any  petition  under  the  said  Act  desiring  to  file       Rule  4. 
interrogatories  for  the  examination  of  any  person  or  persons  who  may  toriesfOT * 
be  required  to  plead  or  answer  thereto  (other  than  her  Majesty's  examination 
Attomey-Qeneral)  shall  file  such  interrogatories  at  the  same  time  as  ^^^"^^'^^^ 
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Rule  0. 
Right  to 
petition  in 
formd 
pauperis. 


Rule  6. 
Rules  as  to 
petitioning 
in  formd 
pauperis. 

Rule  7. 
Practice  in 
reference  to 
suits  shall 
apply-  to  pro< 
ceedmgs  oy 
petition  of 
right. 


Ruled. 
Defence  to 
petition  of 
right. 


Duties  and 
fees  of  officers 
of  the  Court. 


such  petition.  And  a  copy,  examined  and  marked  by  the  Clerks  of 
Becords  and  Writs,  of  the  interrogatories  which  any  respondent  is 
required  to  answer  shall  be  served  upon  such  respondent,  together 
with  the  copy  of  the  petition. 

5.  Any  person  who  might  be  admitted  to  prosecute  a  suit  in  this 
Court  in  formd  pauperis  {b)  may  be  admitted  to  prosecute  in  formd 
pauperis  a  petition  of  right  intituled  in  this  Court.  And  any  person 
who  might,  if  a  defendant  to  an  ordinary  suit  in  this  Court,  have  been 
admitted  to  defend  in  formd  pauperis  may  be  admitted  to  make  his 
defence  in  formd  pauperis  to  any  petition  of  right  instituted  in  this 
Court  which  he  may  be  required  to  plead  or  answer  to.  But  no  person 
shall  be  admitted  to  prosecute  any  petition  in  formd  pauperis  without  a 
certificate  of  counsel  that  he  conceives  the  case  to  be  proper  for  relief 
in  this  Court. 

{b)  As  to  BTung  in  formd  pauperiit  see  Ord.  XVI.  rr.  22 — 31,  tn/ra,  pp.  340,  341. 

6.  The  same  orders  and  rules  shall  apply  with  regard  to  any  person 
admitted  to  sue  or  defend  in  formd  pauperis  imder  those  orders  as  are 
applicable  with  regard  to  paupers  in  suits  between  subject  and 
subject. 

7.  So  far  as  the  same  may  be  applicable,  and  except  in  so  far  as 
may  bo  inconsistent  with  the  said  Act  and  with  the  preceding  orders, 
the  general  orders  from  time  to  time  in  force  as  to  proceedings  in  suits 
in  this  Court,  and  the  practice  and  course  of  proceeding  in  this  Court 
in  reference  to  such  suits,  shall  be  applicable,  and  apply  and  extend  to 
proceedings  in  this  Court  in  petitions  under  the  said  Act,  which  are, 
for  the  purposes  of  this  order,  to  be  considered  as  bills  (c). 

{c)  The  petition  beinv  left  at  the  office  of  the  solicitor  to  the  Treasury  (r.  3),  may 
be  pleaded  or  demurred  to,  or  answered,  for  which  purpose  further  time  may  be 
allowed.  In  default  it  may  be  taken  pro  eonfessOf  23  &  24  Vict.  c.  34,  s.  8  ;  a  decree 
may  be  made  and  costs  g^yen  as  in  an  ordinary  suit,  ibid,  bs.  9 — 14.  See  Tobin  r. 
The  Queen,  11  W.  R.  915. 

Notwithstanding  the  Act  and  these  rules,  an^r  suppliant  ma^  proceed  according 
to  the  practice  before  the  Act  (s.  18) ;  imder  wmoh  the  Court  did  not  at  the  hearing 
of  the  petition  enter  into  the  merits,  but  directed  a  commission  to  inquire  whether 
a  suit  snould  be  instituted. 

8.  The  duties  which  under  the  said  Act  and  the  said  orders  may  be 
required  to  be  performed  by  officers  of  this  Court,  shall  be  performed 
by  the  officers  respectively,  who  perform  duties  of  a  similar  nature  in 
suits  in  this  Court  between  subject  and  subject.  And  the  fees  and 
allowances  payable  to  all  officers  and  solicitors  of  this  Court  in  respect 
of  matters  under  the  said  Act  shall  be  such  fees  and  allowances  as,  by 
the  practice  of  the  Court  and  the  general  orders  from  time  to  time  in 
force,  they  are  entitled  to  take  and  charge  for  similar  proceedings  in 
cases  between  subject  and  subject. 
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CHANCERY  FUNDS  ACT,  1872.  ^'^' 

36  &  36  VICT.  Cap.  44. 

An  Act  to  abolish  tfie  Office  of  Accountant-General  of  tke  Sigh  Court 
of  Chancery  in  England^  and  to  amend  the  Law  respecting  the 
Investment  of  Money  paid  into  that  Courts  and  the  Security  and 
Management  of  the  Moneys  and  Effects  of  the  Suitors  thereof 

[6th  August,  1872.] 

Whebeab  it  is  expedient  to  abolish  the  office  of  the  Accountant- 
General  of  the  High  Court  of  Chancery  in  England,  and  to  make  pro- 
vision respecting  the  transaction  of  the  business  of  the  office  of  the 
said  Accountant-General,  and  the  securing  on  the  Consolidated  Fund 
and  managing  the  moneys,  effects,  and  securities  of  the  suitors  of  the 
said  Court : 

And  whereas  the  Commissioners  acting  under  a  commission  issued 
by  her  Majesty  to  inquire  amongst  other  matters  into  the  provisions 
for  the  custody  and  management  of  the  stocks  and  funds  of  the  Court 
of  Chancery  of  England,  and  to  suggest  improvements  therein,  by 
their  report,  dated  the  seventeenth  of  February,  one  thousand  eight 
hundred  and  sixty-four,  reported  that  it  was  expedient  to  establish  a 
deposit  account  for  suitors'  moneys  in  the  Court  of  Chancery,  and  to 
allow  to  the  suitors  interest  at  the  rate  of  two  per  cent,  per  annum 
upon  the  moneys  belonging  to  them  whilst  in  the  custody  of  the  Court, 
but  without  depriving  them  of  the  right  to  require  the  investment 
thereof  at  any  time  on  their  own  behalf  and  at  their  own  risk : 

And  whereas  it  is  expedient  to  provide  for  the  establishment  of  such 
deposit  account : 

Be  it  enacted,  &c.,  as  follows  (that  is  to  say) : 

Preliminary. 

I.  This  Act  may  be  cited  as  **  The  Court  of  Chancery  (Funds)  Act,  Short  title. 
1872." 

n.  This  Act  shall,  save  as  regards  the  making  of  rules  and  general  Commenoe- 
orders  as  hereinafter  mentioned,  come  into  operation  upon  a  day  to  be  ^      ^ 
fixed  by  a  rule  to  be  made  under  this  Act  in  that  behalf,  which  day  is 
hereinafter  referred  to  as  the  commencement  of  this  Act,  and  as  to  the 
making  of  any  rules  and  general  orders  thereunder  this  Act  shall  come 
into  operation  on  the  day  of  the  passing  thereof  (a). 

(a)  See  the  Supreme  Court  Funds  Bulee,  1884,  infra. 

m.  In  this  Act — 

The  term  "the  Treasury"  means  the  Commissioners  of  her  Majesty's  DefinitionB. 

Treasury  for  the  time  being,  or  any  two  or  more  of  them. 
The  term  ''  Court  of  Chancexy  "  means  the  High  Court  of  Chancery 

of  England,  and  includes  the  Lord  Chancellor  and  any  other 
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"Securities." 


**  Securities 
in  Court." 


**  Money  in 
Court." 


judge  intrusted  with  the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  persons  found  idiot,  lunatic,  or  of 
unsound  mind. 

The  term  "order  of  the  Court  of  Chancery"  means  such  order, 
decree,  report,  certificate,  or  direction  of  the  Court  of  Chancery  as 
defined  by  this  Act,  or  any  judge  or  officer  thereof,  as  may  be 
prescribed  by  a  rule  made  under  this  Act. 

The  term  "  General  Order  of  the  Court  of  Chancery "  means  a 
general  order  made  by  the  Lord  Chancellor,  either  alone  or  with 
the  assistance  of  other  judges,  and  either  in  Chancery  or  in  Lunacy. 

The  term  "  person"  includes  a  body  corporate  and  company. 

The  term  **  dividends  "  includes  interest  or  other  periodical  produce. 

The  term  "Government  securities"  moans  any  annuities,  exchequer 
bonds,  exchequer  bills,  and  other  parliamentary  securities  of  the 
Government  of  the  United  Kingdom. 

The  term  "securities"  includes  Government  securities  and  any 
security  of  any  foreign  state,  any  part  of  her  Majesty's  doiziinions 
out  of  the  United  Kingdom,  or  any  body  corporate  or  company,  or 
standing  in  books  kept  by  any  body  corporate,  company,  or  person 
in  the  United  Kingdom,  and  aU  stock,  funds  and  effects. 

The  term  "  securities  in  Court "  means  any  securities  as  defined  by 
this  Act  standing  or  deposited  in  the  name  or  to  the  credit  or 
account  of  the  Accountant-General  of  the  Court  of  Chancery  or  of 
the  Paymaster-General  on  behalf  of  the  Court  of  Chancery,  or 
placed  to  the  credit  of  a  cause,  matter,  or  account  in  that  Court. 

The  term  "  money  in  Court "  means  any  sum  of  money  paid  into  the 
Bank  of  England  with  the  privity  of  the  Accoimtant-General  of 
the  Court  of  Chancery  or  of  the  Paymaster-General  on  behalf  of 
the  Court  of  Chancery,  or  placed  to  the  credit  of  any  cause,  matter, 
or  account  in  the  Court  of  Chancery,  and  includes  dividends  on 
securities  in  Court  and  interest  on  money  on  deposit. 


Abolition 
of  office  of 
Acoountant- 
General  of 
the  Court  of 
Chancery,  and 
performance 
of  duties  by 
Paymaster- 
Greneral. 


Accountant' GeneraP 8  Office. 

ly.  On  the  commencement  of  this  Act  the  office  of  the  Accountant- 
General  of  the  Court  of  Chancery  shall  be  abolished,  and  her  Majesty's 
Paymaster-General  (in  this  Act  referred  to  as  the  Paymaster-General) 
for  the  time  being  shaU  perform  all  the  duties  and  exercise 
all  the  powers  and  authorities  which  before  the  commencement 
of  this  Act  were  performed  by  or  vested  in  or  capable  of  being  exer- 
cised by  the  Accountant-General  of  the  Court  of  Chancery :  Provided 
that  nothing  in  this  Act  shall  render  the  Paymaster-General  incapable 
of  being  elected  to  or  sitting  or  voting  in  the  House  of  Commons,  or 
cause  a  member  of  the  House  of  Commons  upon  becoming  Paymaster- 
General  to  vacate  his  seat. 

The  Paymaster-General  may  do  any  act,  sign  or  execute  any  instru- 
ment, and  exercise  any  authority  required  or  authorised  to  be  done, 
signed,  executed,  or  exercised  by  him  for  the  purposes  of  this  Act,  or 
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any  rule  made  thereunder,  by  a  deputy  or  deputies  appointed  by  him  36  &  36  Vict, 
in  writing  imder  his  hand.  *   *   ' 

V.  The  Consolidated  Fund  of  the  United  Kingdom  shall  be  liable  to  Liability  of 
make  good  to  the  suitors  of  the  Court  of  Chancery  all  money  in  Court  p^^'d  for 
and  all  securities  in  Court,  whether  the  same  have  been  paid,  trans-  default  of 

f erred,  or  deposited  into  or  in  Court  before  or  after  the  commencement  q^^^J/ ' 
of  this  Act,  and  all  money  and  securities  vested  in  the  Paymaster- 
General  for  the  time  being  by  or  in  pursuance  of  this  Act ;  and  if  the 
Lord  Chancellor,  either  with  or  without  a  representation  made  to  him 
by  any  suitor  of  the  Court  of  Chancery,  certifies  to  the  Treasury  in 
writing  that  the  Paymaster-General  has  failed  to  pay  any  money  in 
Court,  or  transfer  or  deliver  any  securities  in  Court,  required  by  any 
order  of  the  Court  of  Chancery  to  be  paid,  transferred,  or  delivered 
from  his  account,  or  has  been  guilty  of  any  default  with  respect  to 
such  money  or  securities,  the  Treasury  shall  cause  to  be  paid  out  of  the 
growing  produce  of  the  Consolidated  Fund  into  the  Bank  of  England, 
to  the  credit  of  the  Paymaster-General  for  the  time  being  on  behalf  of 
the  Court  of  Chancery,  such  sum  of  money  as  may  be  certified  by  the 
Lord  Chancellor  in  writing  to  be  required  to  pay  the  money  so  required 
to  be  paid,  or  to  replace  the  securities  so  required  to  be  transferred  or 
delivered  or  make  good  such  default. 

VI.  "Where  under  any  Act  (whether  passed  before  or  after  the  com-  Construction 
mencement  of  this  Act),  or  otherwise,  any  money  or  securities  would,  J^f^jrin*^  ^o  * 
if  this  Act  had  not  passed,  be  capable  of  being  paid,  transferred,  or  Accountant- 
deposited  to  or  into  or  in  the  name  of  or  to  the  account  or  credit  of  or  Q®*^®™** 
with  the  privity  of  the  Accountant-General  of  the  Court  of  Chancery, 

or  the  Accountant-General  of  the  Court  of  Exchequer,  or  to  or  into  or 
in  the  Court  of  Chancery,  the  same  shall  after  the  commencement  of 
this  Act  be  paid,  transferred,  or  deposited  to  the  credit  or  account  of  or 
with  the  privity  of  the  Paymaster-General  for  the  time  being  (b)  on 
behalf  of  the  Court  of  Chancery,  and  shall  be  subject  to  the  like  trusts, 
orders,  directions,  powers,  and  provisions  as  if  he  were  the  Accountant- 
General  of  the  Court  of  Chancery  or  Court  of  Exchequer,  as  the  case 
may  be,  and  the  orders  of  the  Court  of  Chancery  relating  thereto  shall 
have  the  same  effect  as  the  like  orders  of  the  Court  of  Chancery  or 
Court  of  Exchequer  would  have  had  if  this  Act  had  not  passed. 

All  Acts  of  Parliament,  all  rules  and  orders  made  in  pursuance  of 
any  Act  of  Parliament,  all  general  orders  of  the  Court  of  Chancery,  all 
orders  of  the  Court  of  Chancery,  and  all  instruments  and  proceedings  of 
every  description  referring  to  the  Accountant-General  of  the  Court  of 
Chancery  or  Court  of  Exchequer,  shall,  subject  to  the  provisions  of 
this  Act  and  of  any  rule  made  thereunder,  be  construed  and  put  into 
execution  as  if  the  Paymaster-General  for  the  time  being  were  therein 
named  or  referred  to  in  place  of  such  Accountant-General,  so  however 
that  all  money  and  securities  shall  be  paid,  transferred,  or  deposited  to 
the  credit  or  account  of  the  Paymaster-General  for  the  time  being  on 
behalf  of  the  Court  of  Chancery,  and  not  into  the  name  of  the  person 
who  is  such  Paymaster-General. 
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Provided  that  nothing  in  this  section  shall  affect  the  Queen's  Be* 
membrancer,  or  the  performance  by  him  of  any  duties  formerly  per- 
formed by  the  Accountant-General  of  the  Court  of  Exchequer,  or 
apply  to  any  act,  rule,  order,  instrument,  or  proceeding  relating  to 
such  duties. 

(b)  No  secnrities  will  be  transferred  to  the  account  of  the  Paymaster-General  on 
which  there  can  be  any  liability  (Se  Stephmt,  8  Ch.  466). 

Vn.  All  general  orders  of  the  Court  of  Chancery,  and  all  orders  of 
the  Court  of  Chancery,  and  all  instruments  and  proceedings  relative  to 
business  of  the  Court  of  Chancery  to  be  transacted  by  the  Paymaster- 
General  in  pursuance  of  this  Act  (in  this  Act  referred  to  as  chancery 
business)  shall,  after  the  commencement  of  this  Act,  be  framed  and 
expressed  in  such  manner  as  may  be  necessary  for  carrying  the  provi- 
sions of  this  Act  with  respect  to  the  Accountant-General  and  Paymaster- 
General  into  effect. 

Yill.  The  Treasury  shall  cause  the  Paymaster-General  to  keep,  in 
the  neighbourhood  of  the  place  where  the  Court  of  Chancery  ordinarily 
holds  its  sittings,  an  office  for  the  purpose  of  carrying  on  chancery 
business,  and  for  making  for  the  purpose  of  chancery  business  pay- 
ments of  small  amount  in  cash,  and  shall  from  time  to  time  provide 
such  clerks  and  officers  as  are  necessary  for  conducting  such  business 
and  making  such  payments. 

IX.  All  securities  and  money  vested  in  the  Paymaster-General  in 
pursuance  of  this  Act  shall  vest  in  the  Paymaster-General  for  the 
time  being  on  behalf  of  the  Court  of  Chancery  without  any  convey- 
ance, assigpiment,  or  transfer,  notwithstanding  the  death  or  removal 
from  office  of  the  person  who  is  Paymaster-General,  and  shall  be  held 
by  him  in  trust  to  attend  the  orders  of  the  Court  of  Chancery,  and  all 
acts  done  by  the  Paymaster-General  with  reference  to  such  securities 
and  money  in  pursuance  of  an  order  of  the  Court  of  Chancery  shall 
be  valid  and  effectual. 

X.  AU  securities  from  time  to  time  transferred,  standing,  or  depo- 
sited into,  in,  or  to  the  account  of  the  Paymaster-General  in  pursuance 
of  this  Act,  shall  be  held  by  the  Paymaster-General  in  trust  in  the 
several  causes  and  matters  in  which  such  securities  are  transferred, 
standing,  or  deposited  respectively,  and  shall  not  be  transferred,  sold, 
or  delivered  out  except  in  pursuance  of  an  order  of  the  Court  of 
Chancery,  but  the  certificate  of  a  registrar  of  the  Court  of  Chancery 
or  of  a  master  or  registrar  in  lunacy  countersigned  by  the  Paymaster- 
General  shall  be  sufficient  evidence  of  the  order  referred  to  in  the 
certificate,  and  of  the  directions  contained  in  such  order,  and  shall  be 
a  necessary  and  sufficient  authority  to  the  Governor  and  Company  of 
the  Bank  of  England  and  every  person  for  transferring  on  sale  or 
otherwise  or  delivering  out  any  securities  standing  in  the  books  of  or 
deposited  with  such  bank  or  person  to  the  credit  or  account  of  the 
Paymaster-General  for  the  time  being  on  behalf  of  the  Court  of 
Chancery,  and  the  securities  directed  by  any  such  certificate  to  be 
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transferred  or  delivered  out  shall  be  transferred  or  delivered  out  35ft36yiot. 
accordingly  on  behalf  of  the  Paymaster-General  by  some  officer  of  °'  *  **  * 
such  bank  or  person. 

The  GK)V6mor  and  Company  of  the  Bank  of  England  shall,  by  one 
of  their  cashiers  or  some  other  proper  officer,  from  time  to  time  receive 
all  dividends  accruing  due  on  all  securities  which  are  standing  to  the 
account  of  the  Paymaster-General  for  the  time  being  on  behalf  of  the 
Court  of  Chancery,  of  which  a  certificate  has  been  sent  to  them  by  the 
Paymaster-General,  and  shall  also  receive  any  principal  money  pay- 
able in  respect  of  any  of  such  securities,  and  the  said  certificate  shall 
be  a  sufficient  authority  to  them  to  receive  such  dividends  and  prin- 
cipal money ;  and  any  receipt  given  by  the  said  Governor  and  Com- 
pany, or  one  of  their  cashiers  or  other  proper  officer,  for  any  dividends 
on  any  securities  standing  to  the  said  account,  or  any  principal  money 
payable  in  respect  of  any  such  securities,  shall  be  a  good  discharge 
for  the  same;  and  the  said  Governor  and  Company  shall  place  all 
money  received  by  them  in  pursuance  of  this  section  to  the  credit  of 
the  Paymaster-General  for  the  time  being,  on  behalf  of  the  Court  of 
Chancery  (c). 

(e)  See  the  Supreme  Court  Fundfl  Act,  1883,  a.  7,  infra, 

XI.  Section  19  of  the  Act  of  the  session  of  the  16th  and  17th  years  Indorsement 
of  the  reign  of   her  present  Majesty,  c.  69,  intituled,  "  An  Act  to  ^  **o^^®*' 
repeal  certain  stamp  duties,  and  to  grant  others  in  lieu  thereof,  to  Paymaster- 
amend  the  laws  relating  to  stamp  duties,  and  to  make  perpetual  certain  ^^^'^l* 
stamp  duties  in  Ireland"  (which  section  relates  to  the  endorsement  of 
drafts  or  orders  drawn  upon  bankers  for  the  payment  of  money),  shall 
extend  to  any  document  issued  by  the  Paymaster-General  in  pursu- 
ance of  this  Act,  which  authorises  the  payment  of  money. 

All.  The  provisions  of  the  Act  of  the  24th  and  25th  years  of  the  Forgery  of 
reign  of  her  present  Majesty,  c.  98,  intituled,  ''  An  Act  to  consolidate  p^^  °/ 
and  amend  the  statute  law  of  England  and  Ireland  relating  to  indict-  General  or 
able  offences  by  forgery,"  which  have  reference  to  the  forging  or  or&^^V*  f 
altering  of  any  instrument  made  or  purporting  to  be  made  by  the  c.  98,  s.  33. 
Accountant-General  of  the  Court  of  Chancery,  shall  apply  to  every 
instrument  made,  signed,  or  countersigned,  or  purporting  to  be  made, 
signed,  or  countersigned,  by  the  Paymaster-General,  or  any  deputy, 
clerk,  or  officer  of  the  Paymaster-General,  and  to  the  forgery  and 
alteration  of  any  signature  or  counter-signature  of  such  Paymaster- 
General,  deputy,  derk,  or  officer. 

Xm.  Nothing  in  this  Act  shall  be  deemed  to  require  the  Gk>vernor  Indemnity 
and  Company  of  the  Bank  of  England  to  keep  the  account  of  the  ^  ^i!^^^ 
Paymaster-General  on  behalf  of  the  Court  of  Chanceiy  causewise,  and 
the  Governor  and  Company  of  the  Bank  of  England  are  hereby  indem- 
nified for  aU  acts  and  things  done  or  permitted  to  be  done  in  pursuance 
of  this  Act,  or  of  any  rule  purporting  to  be  made  thereunder,  or  of  any 
order  of  the  Court  of  Chancery  made  or  purporting  to  be  made  in  pur- 
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suance  of  this  Act  or  of  any  sucli  rule,  or  done  or  permitted  to  be  done 
in  pursTiance  of  any  certificate  signed  and  countersigned  as  directed  by 
this  Act,  and  such  acts  and  things  respectively  shall  not  be  questioned 
or  impeached  in  any  Court  of  law  or  equity  to  the  detriment  of  such 
Governor  and  Company. 

XrV.  Save  as  otherwise  provided  by  any  rule  made  under  this  Act, 
aU  money  in  Court  paid  in  either  before  or  after  the  commencement  of 
this  Act  shall,  subject  to  the  provisions  of  this  Act  and  of  any  rule 
made  thereunder,  be  placed  on  deposit,  and  in  the  case  of  money  in 
Court  paid  in  after  the  commenccmont  of  this  Act  without  any  appli- 
cation or  request  for  that  purpose,  and  when  so  placed  on  deposit  shall 
bear  interest  at  the  rate  of  2  per  cent,  per  annum,  together  with  any 
income  tax  chargeable  thereon. 

Any  money  which  may  at  any  time  be  standing  to  the  credit  of  the 
Paymaster-General  on  behalf  of  the  Court  of  Chancery  beyond  the 
amount  which  the  Paymaster-General  considers  to  be  required  for 
meeting  current  demands  shall  be  placed  in  the  hands  of  the  Commis- 
sioners for  the  Eeduction  of  the  National  Debt,  who  shall  from  time  to 
time  pay  to  the  credit  of  the  Paymaster-General  on  behalf  of  the 
Court  of  Chancery  such  sum  as,  with  the  money  to  the  like  credit, 
may  be  certified  by  him  to  be  required  to  meet  current  demands,  and 
the  Consolidated  Fund  of  the  United  Kingdom  shall  be  liable  to  make 
good  all  money  so  placed  in  the  hands  of  the  Commissioners  for  the 
Beduction  of  the  National  Debt,  and  the  interest  payable  on  sums 
placed  on  deposit,  in  like  manner  as  it  is  liable  to  make  good  money 
in  Court. 

'  XY.  Any  money  in  Court  paid  in  either  before  or  after  the  com- 
mencement of  this  Act  which  under  any  general  order  of  the  Court  of 
Chancery  or  rule  under  this  Act,  or  imder  an  order  of  the  Court  of 
Chancery,  is  required  to  be  laid  out  in  any  particular  investment, 
shall,  subject  to  any  rule  made  under  this  Act,  be  so  laid  out  notwith- 
standing anything  in  this  Act. 

[Section  16  (emx>owering  the  Court  to  make  orders  for  the  oonversion  of  stock  in 
Court  and  the  transfer  of  the  proceeds  to  the  suitors*  deposit  account)  was  repealed 
by  the  Judicature  Act,  1876,  s.  16,  postt  which  directs  that  rules  may  be  made  as  to 
investment  of  money  in  Court  in  seouritieB  and  conyersion  of  Gk>Yemment  seouritiea 
into  money.] 

[Section  17  provides  for  the  application  of  money  placed  in  the  hands  of  the 
Commissioners  for  Uie  Redaction  of  the  National  Debt,  j 


Treoflnry  rales 
for  regulating 
proceedings. 
(See  12  Geo.  1, 
0.32,  and  32  & 
33yiot.8.91.) 


Rules  and  Accounts. 

XYin.  The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
may  from  time  to  time  make  rules  for  carrying  this  Act  into  effect, 
and  regulating  the  deposit,  payment,  delivery,  and  transfer  in,  into, 
and  out  of  the  Court  of  Chancery  of  money  and  securities  which  belong 
to  the  suitors  of  that  Court,  or  are  otherwise  capable  of  being  deposited 
in  or  paid  or  transferred  into  that  Court,  or  in  or  into  the  Bank  of 
England  with  the  privity  of  the  Paymaster-General,  or  are  under  the 
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custody  of  the  Court  of  Chancery,  and  the  evidence  of  such  deposit,  36  &  36  Vict, 
payment,  delivery,  or  transfer,  and  the  investment  of  and  other  dealing  ^'  ^  '  '•  ' 
with  money  and  securities  in  Court  in  pursuance  of  the  orders  of  the 
Court  of  Chancery,  and  the  execution  of  the  orders  of  the  Court  of 
Chancery  and  the  powers  and  duties  of  the  Paymaster-General  with 
reference  to  such  money  and  securities,  and  in  particular  for  doing  all 
or  any  of  the  following  things : — 

(1.)  Carrying  into  effect  the  transfer  of  the  office  of  the  Accountant- 

General  to  the  Paymaster- General : 
(2.)  Begulating  the  mode  in  which  the  Paymaster-General  is  to  Dealing  with 
deal  with  money  and  securities  in  pursuance  of  the  orders  of  the  ^^^ie^  jn 
Court  of  Chancery,  and  the  mode  in  which  effect  is  to  be  given  to  pursuance  of 
an  order  of  the  Court  of  Chancery  which  is  to  be  executed  by  or  q^^ 
through  the  office  of  the  Paymaster-General  for  Chancery  busi-  Certificates  of 
ness,  and  generally  the  arrangements  between  that  office  and  the  Paymaster- 
Court  of  Chancery  and  the  officers  thereof,  and  the  certificates  and 
information  to  be  given  by  the  Paymaster-General  with  reference  , 
to  Chancery  business : 
(3.)  Begulating  the  deposit,  payment,  sale,  transfer,  and  delivery  Payment  to 
with,  to,  and  by  the  Paymaster-General  of  the  said  money  and  ^^^- 
securities,  and  the  proceedings,  evidence,  and  duties  of  persons  in  (Seel2Qeo.  1, 
relation  thereto :  ®-  ^^»  "•  ^^'^ 

(4.)  Determining  the  mode  of  ascertaining  the  value  of  Government 
securities  transferred  to  the  Commissioners  for  the  Beduction  of 
the  National  Debt,  or  otherwise  ordered  to  be  dealt  with  by  the 
Paymaster-General : 
(5.)  Begulating  the   placing  on  and  withdrawal  from  deposit  of  Placing 
money  in  Court,  whether  paid  in  before  or  after  the  commence-  ^^2t*"* 
ment  of  this  Act,  and  the  payment  or  crediting  of  interest  on 
money  placed  on  deposit : 
(6.)  Determiidng  the  smallest  amount  which  is  to  be  invested  in 
securities,   imless  directed  to  be  invested  notwithstanding  the 
smallness  of  the  amount,  and  determining  the  smallest  amount 
which  is  to  be  placed  or  remain  on  deposit,  and   the  smallest 
amount  of  money  on  deposit  on  which  interest  in  pursuance  of 
this  Act  is  to  be  credited  to  an  account  to  which  money  placed  on 
deposit  belongs : 
(7.)  Determining  the  time  at  which  money  in  Court  is  to  be  placed  Computing 
on  deposit,  and  at  which  interest  on  money  so  placed  on  deposit  is  ^ 
to  begin  and  cease,  and  the  mode  of  computing  such  interest : 
(8.)  Determining  the  cases  in  which  interest  on  money  placed  on 
deposit,   and  the  dividends  on  any  securities  standing  to  the 
account  of  the  Paymaster-General  on  behalf  of  the  Court  of 
Chancery,  is  or  are  to  be  placed  on  deposit : 
(9.)  Dealing  with  accounts  on  which  the  balance  of  money  and 
securities  together  is  less  than  five  pounds,  and  providing  for  the 
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46  &  47  Vict.  Court,  to  the  credit  of  any  cause,  matter,  or  account,  in  the  Chancery 
°'     >  "•    •     Division  of  the  High  Court  of  Justice,  shall  be  vested  in  her  Majesty's 
Faymaster-Gonoral  for  and  on  behalf  of  the  Supreme  Court  of  Judi- 
cature, and  shall  continue  to  bo  and  be  subject  to  all  the  provisions  of 
36  t  36  Vict,   the  Chancery  Funds  Act,  1872,  and  to  the  rules  heretofore  made  and 
'  '  now  in  force  under  that  Act,  subject  to  such  alterations  therein  and  to 

such  other  and  further  rules  a«  shall  from  time  to  time  be  made  as 
thereby  provided. 

{a)  See  this  Act,  ante,  p.  203. 

[Sections  3  and  4  relate  to  funds  in  other  diyisionfl.] 

6.  All  acts  done  by  the  Paymaster-General  with  reference  to  money 
and  securities  in  Court  (whether  such  money  and  securities  be  paid, 
transferred,  or  delivered  into  Court  under  this  Act  or  under  the  pro- 
visions of  the  Chancery  Funds  Act,  1872),  pursuant  to  and  in  accord- 
ance with  the  provisions  of  any  general  rules  of  the  Supreme  Court 
of  Judicature  made  under  the  provisions  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  Acts  amending  the  same,  shall  be  as  valid 
and  effectual  as  if  they  had  been  done  in  pursuance  of  an  order  of  the 
High  Court  of  Justice  or  of  the  Court  of  Appeal. 

6.  If  under  any  rules  made  by  the  Lord  Chancellor  with  the  con- 
currence of  the  Treasury,  or  any  regulations  of  the  Treasury,  the 
Paymaster-General  be  authorized  ^o  make  payments  of  money  to 
persons  entitled  thereto  upon  their  request  by  transmitting  by  post  to 
such  persons  crossed  cheques  or  other  documents  intended  to  enable 
such  persons  to  obtain  payment  of  the  sums  expressed  therein,  the 
posting  of  a  letter  containing  such  cheque  or  document,  and  addressed 
to  any  such  person  entitled  thereto  at  the  address  given  by  him  in  his 
request,  shall,  as  respects  the  liability  of  the  Pa3naia8ter-Qeneral  and 
of  the  Consolidated  Fund  respectively,  be  equivalent  to  the  delivery  of 
such  cheque  or  document  to  such  person  himself. 

7.  Any  rules  made  by  the  Lord  Chancellor  with  the  concurrence  of 
the  Treasury  under  the  provisions  of  the  Chancery  Funds  Act,  1872, 
or  this  Act,  may  determine  what  evidence  of  an  order  of  the  High 
Court  of  Justice  or  Court  of  Appeal,  and  of  the  directions  contcdned  in 
such  order,  shall  be  necessary  or  sufficient,  or  necessary  and  sufficient 
to  authorise  the  Governor  and  Company  of  the  Bank  of  England  or 
any  other  person  to  transfer  on  sale  or  otherwise,  or  to  deliver  out,  any 
securities  or  other  things  standing  in  the  books  of  or  deposited  with 
such  bank  or  person  to  the  credit  or  account  of  the  said  Paymaster- 
General  for  the  time  being  under  this  or  the  aforesaid  Act ;  and  such 
securities  or  things  shall  be  transferred  or  delivered  out  accordingly, 
on  behalf  of  the  Paymaster-General,  by  some  officer  of  such  bank  or 
person,  anything  in  sect.  10  of  the  Chancery  Funds  Act,  1872,  to  the 
contrary  thereof  notwithstanding. 

8.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  (Funds, 
&c.)  Act,  1883. 


Amendment 
of  35  &  36 
Vict.  c.  44, 
8.  10. 


Short  title. 
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CHANCERY  FUNDS  AMENDED  ORDERS,  1874. 

ORDEES  OF  COURT. 

UiiBBB  TRB  GouBT  OF  Chancbbt  (FuNse)  AoT,  1872,  36  &  36  Vior.  Cap.  44 ;  and 
ZBB  Tbubtbb  Rsubf  Aot,  1847,  10  &  11  Viot.  Gap.  96. 

The  22nd  day  of  December ^  1874. 

[Bnle  1  revoked  the  Chanceiy  Funds  Orders,  1872,  and  provided  that  these  Commence* 
Amended  Orders  should  come  into  operation  on  January  11th,  1875.]  ment  of 

orders. 

2.  In  these  orders,  and  in  orders  as  herein  defbied,  terms  shall  Interpretation 
have  the  same  meaning  as  the  same  terms  are  defined  to  have  in  the 
Court  of  Chancery  (Funds)  Act,  1872,  and  as  prescribed  by  the 
Chancery  Funds  Consolidated  Eules,  1874  (a) ;  and  the  term  ''  Court " 
shall  mean  the  Court  of  Chancery,  and  include  a  judge  thereof, 
whether  sitting  in  court  or  at  chambers;  and  the  term  '' order  "  shall 
include  a  decree;  and  the  term  ''cause  or  matter"  shall,  in  these 
orders,  include  a  separate  account  in  a  cause  or  matter,  and  a  matter 
intituled  merely  as  an  account;  the  words  importing  the  singular 
number  shall  include  the  plural  number,  and  words  importing  the 
plural  number  shall  include  the  singular  number ;  the  words  importing 
males  shall  include  females. 

(a)  The  Chancery  Funds  Consolidated  Rules,  1874,  are  expressly  revoked  by  the 
Supreme  Court  Funds  Rules,  1884,  r.  1,  infra^  but  the  Amended  Orders  of  1874 
appear  to  be  revoked  only  so  far  as  they  are  inconsistent  with  the  Supreme  Court 
Rules,  and  it  is  therefore  0)n8idered  necessary  to  retain  them  in  the  present 
edition.    The  Chancery  Funds  Rules,  1874,  wiU  be  found  in  9  Ch.  zxiz. 

[Rule  3  abrogated  certain  orders  in  Chanceiy.] 

4.  A  person  who  shall  make  a  transfer  or  payment  of  money  or  Notice  of 
securities  into  Court  or  a  deposit  of  securities  in  Court,  as  provided  P*y™®^*> 
by  rule  27  of  the  Chancery  Funds  Consolidated  Rules,  1874  (i),  shall  deposit  on 
forthwith  give  notice  thereof  to  the  solicitors  of  the  persons  upon  '^'*®*^ 
whose   application   the   order  directing  such  transfer,   payment,  or 
deposit  was  made,  or  to  such  persons  if  they  have  no  solicitor ;  or  if 
the  order  was  made  on  the  application  of  the  person  making  such 
transfer  or  payment,  to  the  solicitors  of  the  other  parties  appearing 
on  the  application. 

A  person  making  a  transfer,  payment,  or  deposit  upon  request  to 
the  credit  of  a  cause  or  matter,  as  provided  by  rule  25  (c)  of  the  said 
rules,  shall  forthwith  give  notice  thereof  to  the  solicitors  on  the  record 
for  the  parties  to  the  cause,  or  in  case  of  a  matter,  to  the  persons 
interested,  if  known,  or  to  their  solicitors,  if  any,  stating  in  such 
notice  what  the  money  or  securities  comprised  in  such  transfer, 
payment,  or  deposit  represent,  and  for  what  purpose  such  transfer, 
payment,  or  deposit  has  been  made ;  and  such  notices  may  be  sent  by 
post  {cc), 

(h)  The  rule  here  referred  to  is  substantially  reproduced  by  r.  36  of  the  Supreme 
Court  Funds  Rules,  1884,  infra, 
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Chancery 

Funds 

Amended 

Orders,  1874. 


[c)  The  rule  here  referred  to  (which  related  to  the  bringing  of  funds  into  Court 
otherwise  than  in  pursuance  of  an  order)  is  substantially  reproduoed  by  r.  30  of  the 
Supreme  Court  Funds  Rules,  1884,  infra. 

(cc)  On  the  question  of  giving  notice  under  the  present  practice  in  pursoanoe  of 

— this  rule,  see  Jie  Sterling^  W.  N.  (1884),  142,  a  case  under  the  Trustee  Relief  Act, 

cited  antCf  p.  63. 

Practice  [Rules  5 — 10  relating  to  notice  of  payment  or  transfer  into  Court  under  the 

under  Trustee  Trustee  Relief  Act  (10  &  11  Vict.  c.  96),  and  to  the  application  by  petition  or  sum- 
Relief  Act.        mons  for  payment  out,  will  be  found  set  out,  p.  53,  anteJ] 


Petitions  to 
state  whether 
duty  is  paid 
or  not. 


11.  Every  petition  for  dealing  with  money  or  securities  in  Court, 
chargeable  with,  duty  payable  to  the  revenue  under  the  Acts  relating 
to  legacy  or  succession  duty,  or  the  dividends  on  such  securities,  shall 
contain  a  statement  whether  such  duty  or  any  part  thereof  has  or  has 
not  been  paid. 

[Rule  12  relating  to  registrars*  certificates  appears  to  be  obsolete.] 

pRule  13,  providing  that  certain  applications  may  be  made  at  Chambers,  appears 
to  oe  obsolete.] 

Petitions  14,  "When  a  cause  or  matter  has  been  inserted  in  the  list  mentioned 

money  or         ^  r^®  ^1  {d)  of  the  Chancery  Funds  Consolidated  Bules,  1874,  the 

securities  on     fact  shall  be  stated  in  every  petition  or  summons  affecting  any  money 

undealt-with    ^^  securities  to  the  credit  of  such  cause  or  matter.     In  cases  in  which 

funds.  the  money  or  securities  affected  by  such  petition  shall  together  amount 

to  or  exceed  in  value  500/.,  a  copy  of  such  petition,  and  notice  of  all 

proceedings  in  Court  or  at  chambers  shall  (unless  the  Court  otherwise 

directs),  be  served  on  the  official  solicitor  of  the  Court,  who  shaU  be 

at  liberty  to  appear  and  attend  thereon  (c). 

{d)  The  rule  here  referred   to   is   substantially  reproduced  by  r.   101  of  the 
Supreme  Coiut  Funds  Rules,  1884,  infra, 

(«)  As  to  the  costs  of  the  official  sohoitor,  see  Re  Clarke^  21  Ch.  D.  776. 


Certain 
articles  and 
securities  not 
to  be  received 
by  Clerks  of 
Records  and 
Writs. 

Proceedings 
and  docu- 
ments in  a 
cause  to  be 
marked  with 
reference  to 
record. 


[Rule  15  is  reproduoed  by  Ord.  LV.  r.  2  (11),  infra.'] 

16.  The  Clerks  of  Records  and  Writs  (/)  shall  not  receive  into 
their  custody  effects  of  the  suitors  consisting  of  jewels  or  plate,  or 
other  articles  of  a  like  nature,  or  negociable  securities. 

(/)  See  now  Did.  LX.  r.  3  ;  Ord.  LXI.  r.  1,  infra, 

17.  No  order  in  a  cause  shall  be  passed  or  entered,  and  no  certificate 
in  a  cause  of  a  chief  clerk,  or  of  a  taxing  master  of  the  Court,  shall 
be  signed  or  filed,  and  no  petition  in  a  cause  shall  be  answered,  and 
no  simmions  in  a  cause  shall  be  issued,  and  no  affidavit  made  in  a 
cause  shall  be  filed,  until  the  same  respectively  be  either  marked  with 
the  reference  to  the  record,  as  prescribed  by  the  1st  of  the  Consoli- 
dated Orders,  rule  48,  or  be  inscribed  with  a  note  indicating  that  the 
cause  was  commenced  prior  to  2nd  November,  1852,  and  the  correct- 
ness of  such  reference  may  be  required  to  be  authenticated  by  the 
official  seal  of  the  Clerks  of  Becords  and  Writs  being  impressed  on 
every  such  document  {g). 


{g)  See  Ord.  LXI.  r.  19,  infra. 
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18.  The  duplicate  orders  or  records  to  be  deposited  with  the  clerks      Chancery 
of  entries  pursuant  to  rule  18  (A)  of  the  Chancery  Funds  Consolidated     Amended 
Bules,  1874,  shall  annually  (or  oftener  if  the  senior  registrar  shall  Orders,  1874. 
direct),  be  bound  up  in  volumes  of  convenient  size,  and  indexed,  and         ] 
transmitted  to  the  Beport  Office,  in  the  same  manner  as  written  orders  orders  to  be 
are  now  bound  up,  indexed,  and  transmitted,  and  written  office  copies  deposited 

or  extracts  may  be  made  therefrom,  subject  to  the  existing  regulations  o/entri^. 
relating  thereto. 

{h)  The  rule  here  referred  to  is  reproduced  mutatit  mutandis  by  r.  24  of  the 
Supreme  Court  Funds  Rules,  1884,  infra. 

19.  Solicitors  shall  be  entitled  to  charge  and  shall  be  allowed  the  Solicitors' 

lees 
same  fees  on  proceedings  under  these  orders  [and  under  the  Chancery 

Funds  Consolidated  Eules  1874]  as  they  are,  by  the  general  orders 

and  practice  of  the  Court,  entitled  to  charge  and  to  be  allowed  in 

respect  to  proceedings  of  a  similar  or  analogous  description ;  and  shall 

be  entitled  to  charge  and  shall  be  allowed  the  same  fees  for  printed 

copies  of  orders  as  they  are  now  entitled  to  charge  and  to  be  allowed 

for  written  copies  thereof  (•). 

(t)  An  order  of  Court  of  the  same  date  as  these  Amended  Orders  g^ave  a  schedule 
of  fees  to  be  paid  in  the  Report  Office  for  printed  copies  of  orders  to  be  acted  npon 
by  the  Chancery  Paymaster,  and  for  printed  office  or  certified  copies  thereof.  The 
Report  Office  is  now  merged  in  the  Central  Office  f  Judicature  (Officers)  Act,  1879, 
as.  6,  6) ;  and  the  fees  for  copies  are  those  providea  by  the  Order  as  to  Court  Fees, 
1884,  infra. 


JUDIOATTJEE  (FUNDS,  &c.)  ACT,  1883.  45  &  47  vict. 

c.  29. 
46  &  47  VlCrr.  Cap.  29.  ! ! 


An  Ad  to  consolidate  the  Accounting  Departments  of  the  Supreme 
Court  of  JudicaturCy  and  for  other  purposes. 

[20th  August,  1883.] 

Whereas  it  is  expedient  that  there  should  be  but  one  accounting 
department  for  the  Supreme  Court  of  Judicature  and  all  the  Courts 
and  divisions  thereof,  and  it  is  further  expedient  to  amend  certain 
provisions  of  the  Chancery  Funds  Act,  1872,  and  to  provide  for  facili-  35  &  36  Vict. 
tating  the  business  of  the  said  department :  °'  ■**>  *•  ^^' 

Be  it  enacted,  &c.,  as  follows : 

1.  From  and  after  the  commencement  of  this  Act  there  shall  be  Pay  office  of 
one  accounting  department  for  the  Supreme  Court  of  Judicature.  *J*®  Supreme 

2.  All  securities  and  money  at  the  time  of  the  commencement  of  Y\mds  in 
this  Act  vested  in  the  Paymaster-General  in  pursuance  of  the  Chancery  Chancery 
Funds  Act,  1872  (o),  and  all  securities  and  money  at  anytime  after  the  ^^"^°^- 
commencement  of  this  Act  transferred  or  paid  into  or  deposited  in 
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46  k  47  Tict.  Court,  to  the  credit  of  any  cause,  matter,  or  account,  in  the  dumcerj 
^'  ^'^'  '*    '     Division  of  the  High  Court  of  Justice,  shall  be  vested  in  her  Majesty's 
Paymaster-General  for  and  on  behalf  of  the  Sapreme  Court  of  Judi- 
cature, and  shall  continue  to  be  and  be  subject  to  all  the  provisions  of 
35  k  36  Vict,   the  Chancery  Funds  Act,  1872,  and  to  the  rules  heretofore  made  and 
*  now  in  force  under  that  Act,  subject  to  such  alterations  therein  and  to 

fiuch  other  and  further  rules  as  shall  from  time  to  time  be  made  as 
thereby  provided. 

{a)  See  this  Act,  ante^  p.  203. 


Validity  of 
pnymentfl, 
kc.  pnreuant 
to  Rules  of 
Court. 


38  k  39  Vict. 
c.  77. 


Bemittanccfl 
by  post. 


Amendment 
of  35  &  36 
Vict.  c.  44, 
0.  10. 


Short  title. 


[Sections  3  and  4  relate  to  f  onda  in  other  diviHionB.] 

5.  All  acts  done  by  the  Paymaster-General  with  reference  to  money 
and  securities  in  Court  (whether  such  money  and  securities  be  paid, 
transferred,  or  delivered  into  Court  under  this  Act  or  nnder  the  pro- 
visions of  the  Chancery  Funds  Act,  1872),  pursuant  to  and  in  accord- 
ance with  the  provisions  of  any  general  rules  of  the  Supreme  Cooit 
of  Judicature  made  under  the  provisions  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  Acts  amending  the  same,  shall  be  as  valid 
and  effectual  as  if  they  had  been  done  in  pursuance  of  an  order  of  the 
High  Court  of  Justice  or  of  the  Court  of  Appeal. 

6.  If  under  any  rules  made  by  the  Lord  Chancellor  with  the  con- 
currence of  the  Treasury,  or  any  regulations  of  the  Treasury,  the 
Paymaster-General  be  authorized  ^o  make  payments  of  money  to 
persons  entitled  thereto  upon  their  request  by  transnutting  by  post  to 
such  persons  crossed  cheques  or  other  documents  intended  to  enable 
such  persons  to  obtain  payment  of  the  sums  expressed  therein,  the 
posting  of  a  letter  containing  such  cheque  or  document,  and  addressed 
to  any  such  person  entitled  thereto  at  the  address  given  by  him  in  his 
request,  shall,  as  respects  the  liability  of  the  Paymaster-General  and 
of  the  Consolidated  Fund  respectively,  be  equivalent  to  the  delivery  of 
such  cheque  or  document  to  such  person  Imnself . 

7.  Any  rules  made  by  the  Lord  Chancellor  with  the  concurrence  of 
the  Treasury  under  the  provisions  of  the  Chancery  Funds  Act,  1872, 
or  this  Act,  may  determine  what  evidence  of  an  order  of  the  High 
Court  of  Justice  or  Court  of  Appeal,  and  of  the  directions  contained  in 
such  order,  shall  be  necessary  or  sufficient,  or  necessary  and  sufficient 
to  authorise  the  Governor  and  Company  of  the  Bank  of  England  or 
any  other  person  to  transfer  on  sale  or  otherwise,  or  to  deliver  out,  any 
securities  or  other  things  standing  in  the  books  of  or  deposited  with 
such  bank  or  person  to  the  credit  or  account  of  the  said  Paymaster- 
General  for  the  time  being  imder  this  or  the  aforesaid  Act ;  and  such 
securities  or  things  shall  be  transferred  or  delivered  out  accordingly, 
on  behalf  of  the  Paymaster-General,  by  some  officer  of  such  bank  or 
person,  anything  in  sect.  10  of  the  Chancery  Funds  Act,  1872,  to  the 
contrary  thereof  notwithstanding. 

8.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  (Funds, 
Ac.)  Act,  1883. 
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1,  the  Bight  Honourable  Boimdell,  Earl  of  Selbome,  Lord  High 
Chancellor  of  Great  Britain,  with  the  concurrence  of  the  Lords  Com- 
missioners of  her  Majesty's  Treasury,  do  hereby,  in  pursuance  of  the 
powers  contained  in  **  The  Court  of  Chancery  Funds  Act,  1872,"  "  The 
Supreme  Court  of  Judicature  Act,  1875,"  "The  Supreme  Court  of 
Judicature  (Funds,  &c.)  Act,  1883,"  and  of  every  other  power  enabling 
me  in  that  behalf,  make  the  following  rules : — 

L  Ofeaation  of  Bules  and  Iktebfbetation  of  Teems. 

1.  These  rules  shall  come  into  operation  on  the  1st  day  of  March,  Commenoe- 
1884,  and  may  be  cited  as  "The  Supreme  Court  Funds  Bules,  1884."  ^and 

2.  The  Chancery  Funds  Consolidated  Bules,  1874,*  are  hereby  re-  Bbort  title, 
yoked  as  from  the  day  on  which  these  rules  come  into  operation ;    and  Repeal  of 
all  other  rules  or  general  orders  prescribing  the  mode  of  dealing  with  ^^^  ^ 
funds  in  Court,  and  containing  any  provisions  relating  to  funds  in  ♦  Yot  iheae 
Court  inconsistent  with  these  rules,  are  hereby  revoked,  and  these  ™le8>  see 
rules  substituted  therefor,  as  from  the  same  day : — Provided,  that  the         '  ^"^* 
rules  hereby  revoked  shall  continue  to  apply  to  orders  made  but  not 

fully  acted  upon  before  these  rules  come  into  operation,  so  far  as  is 
indispensable  for  the  purpose  of  duly  giving  effect  to  such  orders :  but 
a  certificate  of  a  registrar  as  an  authority  for  a  sale  or  transfer  of 
securities  shall  not  in  such  cases  be  required. 

3.  Li  these  rules  and  in  orders  as  herein  prescribed  and  defined.  Interpretation 
terms  shall  have  the  same  meaning  as  the  same  terms  are  defined  to  ^     ^°^' 
have  in  the  Bules  of  the  Supreme  Court,  1883,  and  the  following  words 

shall  have  the  several  meanings  hereby  assigned  to  them,  viz. : — 

"  Paymaster  "  means  her  Majesty's  Paymaster-General  for  the  time 
being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature,  or 
the  Assistant  Paymaster-General  for  Supreme  Court  business  for 
the  time  being  deputed  by  the  Paymaster-General  to  act  on  his 
behalf  for  such  business : 

"  Pay  Ofi&ce  "  means  the  Paymaster-General's  Office  for  business  of 
the  Supreme  Court  of  Judicature : 

''Pay  Office  Account"  means  the  account  of  the  Paymaster-General 
for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature : 

''Audit  Office"  means  the  branch  of  the  Department  of  the  Comp- 
troller  and  Auditor  General,  in  which  the  audit  of  the  accounts  of 
the  Pay  Office  is  conducted : 

"  Bank  "  means  the  Bank  of  England,  or  the  Governor  and  Company 
of  the  Bank  of  England : 

"  Company  "  includes  corporation  or  body  corporate : 

"  Gbvemment  securities  "  means  Consolidated  3/.  per  centum  An- 
nuities, or  Beduced  3/.  per  centum  Anntiities,  or  New  3/.  per 
centum  Annuities,  or  2^/.  per  centum  Annuities  : 
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Siiy  i^mc  **  Funds,"  or  "  funds  in  Court,"  means  any  monev,  OoTemmeni 

oun  Y;^"'^"  stock  or  annuities,  or  other  securities,  or  any  part  thereof  standing 

or  to  be  placed  to  the  Pay  Office  Account  in  the  books  of  the  Bank 

of  England  or  of  any  other  company : 

^*  Lodge  in  Court "  means  pay  or  transfer  into  Court,  or  deposit  in. 
Court. 

"  Lodgment  in  Court "  means  payment  op  transfer  into  Gonrt,  or 
deposit  in  Court : 

•Title  of  the  cause  or  matter  "  means  the  short  title  of  the  cause  op 
matter,  with  the  reference  to  the  record : 

'Lodger  credit "  means  the  title  of  the  cause  or  matter  and  the 
separate  account  ^if  any)  opened,  or  to  be  oj^ened,  under  an  order 
or  otherwise,  in  the  books  of  the  paymaster,  to  which  any  funds 
are  credited  or  to  be  credited  : 

**  Order  "  means  an  Order  of  the  Supreme  Court  of  Judicature  or  of 
the  High  Court  of  Justice  or  Court  of  Appeal,  whether  made  in 
Court  or  in  chambers,  and  an  Order  in  Lunacy,  and  includes  a 
judgment  or  decree,  and  a  report  of  a  master  in  lunacy,  confirmed 
by  fiat,  and  thereby  receiving  the  operation  of  an  order  under  the 
Lunacy  Regulation  Acts  for  the  time  being  in  force  ;  and  a  cer- 
tificate of  a  master  in  lunacy  to  be  acted  on  without  further  order ; 
and  includes  the  schedule  or  schedules  to  an  order : 

"Direction"  means  any  cheque,  draft,  or  authority  issued  to  the 
Bank  of  England,  or  to  any  other  company,  which  relates  to 
money  or  securities  standing  or  to  be  placed  to  the  Fay  Office 
Account : 

''Court"  means  the  Supreme  Court  of  Judicature  or  the  High 
Court  of  Justice,  or  any  division  thereof,  or  the  Court  of 
Appeal : 

"  Registrar"  means  a  registrar  of  the  Chancery  or  of  the  Probate, 
Divorce,  and  Admiralty  Divisions  of  the  High  Court  of  Justice ; 
and  includes  the  officer  whose  duty  it  may  be  under  the  General 
Orders  in  Lunacy  for  the  time  being  in  force  to  draw  up  and  issue 
Orders  in  Lunacy : 

"Chief  clerk's  certificate"  or  "certificate  of  a  chief  clerk"  means 
a  certificate  made  by  a  chief  derk  of  the  Chancery  Division  of 
the  Court : 

"  Taxing  officer  "  (a)  means  a  taxing  master  in  the  Chancery  Division 
of  the  Court,  and  the  master  or  person  whose  duty  it  is  to  tax  the 
costs  in  the  other  divisions  or  in  limacy : 

"National  Debt  Commissioners"  means  the  Commissioners  for  the 
Seduction  of  the  National  Debt : 

In  causes  and  matters  proceeding  in  a  district  registry,  master,  chief 
clerk,  and  taxing  officer  means  district  registrar : 

Words  importing  the  singular  numbep  only  include  the  plupal 
numbep,  and  words  importing  the  plural  number  only  include  the 
singulap  number : 
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Words  importing  males  include  females.  Supreme 

Court  Funds 
(a)  The  term  "  taxing  officer  "  indudee  "  distriot  registrar,"  where  the  Court  has    Rules,  1884. 
directed  taxation  to  be  made  by  that  officer,  and  the  paymaster  must  act  on  his  — ^-^— 
certificate  of  taxation  accordingly.    The  costs  of  an  action  in  a  district  registry 
how6Ter  will  ahnost  inyariably  be  taxed  in  London  ( Wilton  y.  AUtretf  27  Ch.  D. 
242 ;  Bay  y.  Whittaker,  6  Ch.  D.  734). 


n.  Peepabation  op  Obdees  in  the  Chanceky  Division  and  in  Lunacy 

TO  BE  ACTED  ON  BY  THE  PAYMASTER,  AND  PaBTICULABS  BELATINO 
THEBETO. 

4.  The  rules  next  following,  nimibered  severally  5  to  27  inclusive,  Application 
shall  apply  only  to  causes  and  matters  in  the  Chancery  Division,  and  27  inclusive, 
(so  far  as  the  same  are  applicable)  to  matters  in  lunacy. 

5.  Every  order  which  directs  funds  to  be  lodged  in  Court,  shall  have  p"^'  ^^' 
annexed  thereto  as  part  thereof  a  schedule,  to  be  styled  the  Lodgment  brought  into 
Schedule,  which  shall  be  headed  with  the  title  of  the  cause  or  matter,  Court  to  have 
the  date  of  the  order,  and  the  title  of  the  ledger  credit  to  which  the  ^e^^T 
funds  are  to  be  placed ;  and  shall  set  out  in  a  tabular  form : — 

(a)  The  name,  or  a  sufficiently  identifying  description  of  the  person 
by  whom  the  funds  are  to  be  lodged : 

(b)  The  amount  of  money  and  the  description  and  amount  of 
securities,  if  ascertained. 

The  lodgment  schedule  shall  be  prepared  upon  a  printed  form  accord- 
ing to  the  Eorm  No.  1  in  the  Appendix  to  these  rules,  and  as  nearly 
as  may  be  in  the  manner  shown  by  the  specimen  entries  appended  to 
such  form ;  and  may  direct  the  investment  and  accumulation  of  the 
funds  or  the  dividends  or  interest  on  the  funds  to  be  lodged. 

6.  Every  order  which  directs  funds  in  Court  to  be  paid,  sold,  trans-  Order  for 
ferred,  or  delivered  to  any  person,  or  carried  over  to  any  other  ledger  J^^  ^j^^  ^^^ 
credit  than  that  to  which  the  same  are  standing,  or  to  be  otherwise  to  have  a 
dealt  with  by  the  paymaster,  shaU  have  annexed  thereto  as  part  j^^^^ 
thereof  a  schedule,  to  be  styled  the  payment  schedule,  which  shall 

be  headed  with  the  title  of  the  cause  or  matter,  the  date  of  the  order, 
and  the  ledger  credit  to  which  the  funds  dealt  with  are  standing. 
The  payment  schedule  shall  contain  as  part  of  the  heading  a  state* 
ment  of  the  funds  with  which,  or  with  part  of  which,  or  with  the 
interest  or  dividends  on  which  the  paymaster  is  to  deal,  describing 
them  if  already  in  Court  as  they  appear  in  the  paymaster's  certificate, 
or  if  not  already  in  Court  stating  the  source  from  which  they  are 
to  be  derived.  The  payment  schedule  shaU  set  out  in  a  tabular 
form : — 

(a)  The  name  of  each  person  to  whom  a  payment,  transfer,  or 
delivery  of  any  funds  is  to  be  made  (the  name  to  be  in  full  and 
the  christian  name  to  precede  the  surname) :  unless  the  name  is 
to  be  stated  in  a  certificate  of  a  chief  clerk  or  a  master  in  lunacy 
or  a  taxing  officer,  or  unless  such  payment,  transfer,  or  delivery 
is  to  be  made  to  trustees  or  other  persons  in  succession,  or  to 
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If/  ,fH^tt  Uftt*Hfit*A  'm  a  VAy^sktmi  or  pajment  schedule  shall  not  be  set 
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forth,  in  the  body  of  the  order,  but  shall  only  be  therein  referred  to  as      Supreme 
appearing  by  the  schedule,  unless  for  any  special  cause  it  shall,  in  the   j^^^  i884 
opinion  of  the  judge  by  whom  the  order  is  made,  or  the  registrar  by 
whom  the  same  is  drawn  up,  be  necessary  to  set  forth  some  part  of 
such  instructions  or  particidars,  both  in  the  body  of  the  order  and  in 
the  schedule. 

11.  When  an  order  directs  any  sums  to  be  ascertained  by  the  certi-  Schedule  to 
ficate  of  a  chief  clerk  or  taxing  officer  (5),  or  in  any  other  manner,  and  g^^Q^  ^^  ^ 
to  be  afterwards  dealt  with  by  the  paymaster,  it  shall  be  so  expressed  be  ascertained 
in  the  payment  schedide ;  and  the  paymaster  shall  deal  with  the  ^^         ^  ' 
amount  when  ascertained  on  receipt  of  the  necessary  certificate,  or 

other  authority,  which  shall  be  retained  by  him. 

{b)  See  JFiUon  v.  AlUreef  27  Gh.  B.  242,  cited  in  note  (a)  to  r.  3. 

12.  When  an  order  directs  payment  out  of  a  fund  in  Court  of  any  Certificate 
costs  directed  to  be  taxed  by  a  taxing  officer  (<?),  the  taxing  officer  shall  of'J^^^^tg 
state  in  his  certificate  the  name  of  the  solicitor  to  whom  such  costs  are 
payable,  and  the  paymaster  shall,  upon  production  of  such  certificate, 

issue  a  direction  for  payment  of  the  same  to  such  solicitor. 

{e)  See  Wilton  t.  Alltrge,  27  Ch.  D.  242,  cited  in  note  (a)  to  r.  3. 

13.  When  interest  not  directed  to  be  certified  is  payable  in  respect  Interest  how 
of  any  money  in  Court  directed  by  an  order  to.be  dealt  with  by  the  *«»™"^®«- 
paymaster,  there  shall  be  stated  in  the  payment  schedule  the  rate  per 

centum  at  which,  and  (if  the  day  to  which  interest  is  payable  can  be 
fixed  by  the  order)  the  day  (inclusive)  to  which  such  interest  is  to  be 
computed,  and  the  amount  of  such  interest  (d), 

{d)  This  and  the  four  following  rules  are  taken  with  only  slight  alteration  from 
r.  10  of  the  Chancery  Funds  Rules,  1874. 

14.  If  the  day  to  which  interest  is  payable  cannot  be  fixed  by  the  When  the 
order,  the  day  from  which  (exclusive)  such  interest  is  to  be  computed  ?*y  to  which 
shall  (except  in  the  ca^e  of  a  computation  of  subsequent  interest  in  the  payable 
certificate  of  a  chief  clerk,  or  a  master  in  lunacy)  be  stated  in  the  pay-  ^^^^^^-^ 
ment  schedule,  and  such  interest  may  be  directed  to  be  computed 

and  certified  by  a  chief  clerk,  or  a  master  in  lunacy,  or  (where  the 
computation  is  dependent  upon  the  taxation  of  costs)  by  a  taxing 
officer  («). 

{e)  See  note  (d)  to  r.  13. 

15.  Interest  certified  by  a  chief  clerk,  or  a  master  in  lunacy,  or  a  When  interest 
taxing  officer,  may,  unless  the  order  otherwise  directs,  be  computed  *^2^^  ^  * 
to  a  day  subsequent  to  the  date  of  the  certificate  and  to  be  named  &o, 
therein  as  the  day  for  payment,  so  as  to  allow  a  reasonable  time  for 

doing  all  necessary  acts  to  enable  the  payment  to  be  made;  and 
the  chief  derk,  or  master  in  lunacy,  or  taxing  officer,  may,  if  he 
thinks  fit,  require  a  statement  in  writing  of  such  computation, 
authenticated  by  the  signature  of  the  solicitor  of  the  person  having 
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having  the  carriage  of  the  order,  whose  duty  it  shall  be  forthwith  to 
leave  such  further  copy  of  the  schedules  at  the  pay  office. 

25.  The  copy  of  the  schedules  to  an  order  left  with  the  paymaster 
pursuant  to  the  last  preceding  rule  shall  be  the  paymaster's  authority 
for  giving  effect  to  the  several  operations  directed  therein.  No  part 
of  the  order  other  than  the  schedules  thereto  shall  be  left  with  the 
paymaster. 

26.  The  registrar  may  cause  to  be  made  or  printed  additional  copies 
of  orders  or  schedules  according  to  the  requirements  of  the  parties  or 
their  solicitors,  and  when  such  orders  have  been  passed  and  entered, 
such  additional  copies  shall  be  transmitted  to  the  Central  Office,  and 
upon  being  duly  completed  and  signed  or  certified  by  the  proper  officer, 
may  be  issued  as  office  or  certified  copies. 

27.  Clerical  mistakes  or  errors,  or  accidental  omissions  in  printed 
orders  may  be  amended  in  writing;  and  every  such  amendment  shall 
be  stamped  by  the  clerks  of  entries  or  other  proper  officer,  with  the 
official  seal,  as  evidence  that  the  dupHcate  or  record  has  been  also 
amended  :  Provided  that  no  amendment  shall  be  made  in  any  order  to 
provide  for  a  new  state  of  circumstances  arising  after  the  date  of  the 
order ;  nor  shall  any  order  be  amended  for  the  purpose  of  extending 
the  time  thereby  limited  for  making  any  lodgment  of  funds  in  Court. 

When  any  such  amendment  is  made  in  a  schedule  to  an  order,  the 
copy  of  such  schedule  to  be  left  at  the  pay  office  under  rule  24  (if  not 
already  so  left)  shall  be  amended  and  stamped  in  the  manner  above 
provided.  If  such  copy  has  prior  to  the  amendment  been  left  at  the 
pay  office,  a  notification  of  the  amendment,  signed  by  a  registrar, 
shall  be  delivered  to  the  solicitor  having  the  carriage  of  the  order,  who 
shall  leave  such  notification  at  the  pay  office,  and  produce  therewith 
the  amended  original  order ;  and  the  paymaster  shall  note  such  amend- 
ment on  his  copy  of  the  schedule  and  act  in  accordance  therewith  (/>). 

(p)  The  first  part  of  this  rule  is  taken  from  rule  16  of  the  Chancery  Funds  Rules, 
1874. 

[Rule  28  relates  only  to  the  Queen's  Bench  and  Probate  Divisions.] 
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rV.  Lodgment  of  Funds  in  Couet. 

29.  All  money  and  securities  to  be  paid  into  or  deposited  in  Court 
shall  be  paid  or  deposited  at  the  Bank  of  England  (Law  Courts  Branch) 
and  placed  in  the  books  of  the  bank  to  the  account  of  the  Paymaster- 
General  for  the  time  being,  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature;  and  the  bank  shall  caiise  a  receipt  to  be  given  to  the 
person  making  the  payment  or  deposit. 

All  securities  to  be  transferred  into  Coiirt  shall  be  transferred  to  the 
said  account  in  the  books  of  the  bank,  or  other  company  in  whose 
books  such  securities  are  registered. 

30.  In  the  Chancery  Division  a  lodgment  of  funds  in  Court  not 
directed  by  an  order  may  be  made  upon  a  direction  to  the  bank  or 
other  company,  to  be  issued  by  the  paymaster  on  a  request  signed  by 
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not  direct  the  payment  of  suoli  duty,  it  shall  be  stated  in  the  payment      Supreme 
schedule  that  such  payment,  transfer,  or  delivery  is  subject  to  duty,    ^SeB.^4* 

and  in  such  case   the  paymaster  is  to  have  regard  to  the  circum-  

stance  that  such  duty  is  payable;  and  when  by  an  order  funds  in 
respect  of  which  such  duty  may  be  chargeable  are  directed  to  be 
invested,  carried  over,  or  placed  to  a  separate  account,  the  words 
''  subject  to  duty "  shall  be  added  in  the  schedule  to  the  separate 
account  directed  to  be  opened  (m). 

(m).This  rule  is  taken  from  r.  14  of  the  Chancery  Funds  Rules,  1874. 

21.  When  a  person  to  whom  payment,  transfer,  or  delivery  of  funds  Payment, 

in  Court  is  directed  is  entitled  thereto  as  real  estate,  or  as  trustee,  transfer,  or 

delivery  to 
executor,  or  administrator,  or  otherwise  than  in  his  own  right  or  for  trustees,  &c. 

his  own  use,  the  fact  that  he  is  entitled  to  the  same  as  real  estate,  or 

the  character  in  which  he  is  so  entitled,  shall  be  stated  in  the  payment 

schedule  to  the  order,  or  in  the  certificate  of  a  chief  clerk,  or  of  a 

taxing  officer,  or  of  a  master  in  lunacy  (n). 

(n)  This  rule  is  taken  from  the  first  part  of  r.  63  of  the  Chancery  Fimds  Rules, 
1874. 

22.  When  an  order  is  made  dealing  in  any  way  with  funds  in  Court  Draft  sche- 
or  to  be  brought  into  Court  in  accordance  with  minutes  agreed  upon  p^piu^d^y 
by  the  parties,  the  solicitor  of  the  party  whose  duty  it  is  to  procure  party  having 
the  order  to  be  drawn  up  and  entered  shall  prepare  and  lodge  with  ^J^o^^i^L 
the  registrar  or  other  proper  officer,  for  his  consideration,  draft  lodg- 
ment and  payment  schedules,  as  the  case  may  be,  in  the  same  form 

as  the  lodgment  and  payment  schedules  to  an  order,  and  containing 
the  particulars  so  far  as  the  same  have  been  ascertained,  which  are 
required  by  these  rules  to  be  contained  in  the  lodgment  and  payment 
schedules  of  the  order. 

23.  Every  order  which  is  to  be  acted  upon  by  the  paymaster  shall  Orders  how 
be  drawn  up  and  entered  by  the  registrar,  and  shall  either  be  wholly  ^^J!^'*^ 
printed,  or,  in  cases  in  which  printed  forms  can  be  used,  may  be 

partly  in  print  and  partly  in  writing  (o). 

(o)  This  rule  is  taken  from  the  first  part  of  r.  15  of  the  Chancery  Funds  Rules, 
1874. 

24.  The  registrar  shall  cause  a  duplicate  of  every  printed  or  partly  Authentica- 
printed  order  and  a  further  copy  of  the  schedules  thereto  to  be  made  ^o,!5[°of 
at  the  same  time  with  the  original ;  and  the  original  order  shall  be  orders,  and 
passed  by  the  registrar  in  the  usual  way,  and  together  with  the  ^Ses  for°^^' 
further  copy  of  the  schedules  thereto  be  stamped  with  his  official  seal  paymaster, 
on  every  leaf  thereof,  and  transmitted  by  him  to  the  derks  of  entries 

with  the  duplicate.  The  duplicate  order  shall  be  retained  and  filed 
by  the  clerks  of  entries  as  the  record,  and  the  original  order  and 
further  copy  of  the  schedules,  when  examined  and  stamped  by  them 
and  marked  with  a  reference  thereon  to  the  duplicate  or  record  so  filed, 
shall  be  returned  to  the  registrar  to  be  delivered  out  to  the  solicitor 
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•H.  Tlie  r^-iTisrrrir  ^im^  inse  O)  ':*-  TLiiie  ir  Tciirt*!  uTimitrnjiI  ocpi€B 
of  -jri.fri   -r  -j*  Iie-Liilt-:^  XLtrTiin^  "xs  dit^  r«^riir^iii»:*iii5  jf  die  parties  or 

3n<  a  .iiiiLdonal  T.rirs  -simll  be  "zniLsiiiirrc^L  oj  die  ♦reniral  Lt&ce,  aad 
u-^.^.a  beino'  i'^il"  "  nirltfr-^i  md  s,me»i  ir  ■■.**^3r:rTe*i  jv  die  Dir:p^  oificer, 
mar  r.e  >:iued  as    £1  *»  ir  ^-rrddtr-L  *-:PLt±5. 

'27,  Clt^rii^nl  2iiar»ikt^s  ir  errors,  tt  icidennil  'TTnTr^'^m  iiL  prxused 
orders  mav  be  imeajL^l  in  TmdiL^:  and  -fv^rv  sxl'IL  iTnt^ntYTitaTi?  shall 
be  .^taiii::e«I  bv  die  'iLerka  it  enmes  or  otier  -Dr-Der  oifiL'er.  wita  tLe 
otTi.iai  a^-aL  ad  eviii»riice  rb.is  die  iirliLare  or  re.'oiri  oaa  been  also 
anit^ml^i  :  Prjvidai  riiar  3.0  iin.e!ijimerL!:  ^r.,\.7.  be  niatle  in  anv  opita"  to 
;■  roviiit?  ft'jr  a  ii't^  5t*ire  -:£  iiLT'TiTn^niTTceg^  ari^Ioir  ifrcr  tlie  'inse  of  the 
or  i»^r ;  aor  aliaZ  aav  orier  be  ameadei  tor  die  pur^oee  of  exigLiiing 


the  time  Sier^-bv  lindr"^ 


kiax  inv  IirdiraeiLC  of  rmds  in  Coart. 


"V^'l'^en  any  ain^ii  anieii»imea-  is  niade  in  a  atiiie^dile  to  an  order,  the 
f-x,T.T  oi  ^ut  h  achr^ioie  to  be  left  at  the  ravotiioe  ander  mle  24  rf  not 
alrea«lv  Vi  left  shall  be  amende^!  and  stamped  in  the  manner  abore 
provided.  If  '»Tii:h  copy  has  prior  to  the  amendaient  been  left  at  the 
pay  office,  a  notilication  of  the  amendment  signed  bj  a  registrar, 
fthall  be  delivered  to  the  *  jlioitor  having  the  carriage  of  the  order,  who 
5»hall  If-ave  snch  notification  at  the  pay  office,  and  produce  therewitli. 
the  amer.de^l  original  order ;  and  the  paymaster  shall  note  snch  amend* 
merit  on  his  copy  of  the  schedule  and  act  in  actzordance  therewith  ^  j»). 

'p,  Tbe  first  part  of  this  rule  ia  taken  from  rule  16  of  the  Chaneoy  FaodB  Bnleiy 
[Rale  2$  rdates  only  to  the  Qoeen's  Bench  sod  Probate  DrriaianL] 

IV.  LoDOME3rr  op  Fuxds  m  Concr. 

29«  All  money  and  securities  to  be  paid  into  or  deposited  in  Court 
fihall  be  paid  or  deposited  at  the  Bank  of  England  (Law  Conits  Branch) 
and  plac^^d  in  the  books  of  the  bank  to  the  acooimt  of  the  Paymaster- 
(Icmoral  for  the  time  being,  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature;  and  the  bank  shall  cause  a  receipt  to  be  given  to  the 
p«nrm)n  making  the  payment  or  deposit. 

All  securities  to  be  transferred  into  Court  shall  be  transferred  to  the 
m\(\  account  in  the  books  of  the  bank,  or  other  company  in  whose 
books  such  securities  are  registered. 

dO,  In  the  Chancery  Division  a  lodgment  of  funds  in  Court  not 
dlr^of/cd  by  an  order  may  be  made  upon  a  direction  to  the  bank  or 
othf^r  company,  to  bo  issued  by  the  paymaster  on  a  request  signed  by 
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or  on  behalf  of  the  person  deeiring  to  make  such  lodgment :   Provided      Supreme 
that  no  sach  lodgment  shall  be  placed  in  the  pay  office  books  to  a   ^j^^^^  ig84, 

separate  account  in  a  cause  or  matter  (except  to  a  security  for  costs        ,  , 

account)  unless  an  order  has  directed  such  separate  account  to  be  partioulan  to 
opened.  he  stated  in 

A  direction  for  a  lodgment  directed  by  an  order  shall  be  issued  by  '^^     ' 
the  paymaster  upon  receipt  of  a  copy  of  the  lodgment  schedule  ;  and  a 
direction  for  a  lodgment  under  the  Trustee  Belief  Act  shall  be  issued 
by  him,  as  provided  by  rule  41,  upon  receipt  of  an  office  copy  of  the 
schedule  mentioned  in  that  rule. 

The  request  for  a  direction  under  this  rule  shall  state  the  name  of 
the  person  by  or  on  whose  behalf  the  funds  are  to  be  lodged,  the 
ledger  credit  in  the  pay  office  books  to  which  the  funds  are  to  be 
placed,  and  the  date  of  the  authority  or  certificate  (if  any)  in  pursuance 
of  which  the  funds  are  to  be  lodged. 

In  cases  of  funds  to  be  lodged  in  pursuance  of  the  Lands  Glauses 
Consolidation  Act,  1845,  or  of  the  Copyhold  Acts,  the  further  par- 
ticulars required  under  rules  39  and  40  shall  be  stated  in  the  request. 
And  when  (otherwise  than  as  hereinbefore  provided)  funds  are  lodged 
in  Court  in  pursuance  of  an  Act  of  Parliament,  under  which  some  specific 
authority  is  necessary  for  such  lodgment,  the  request  for  a  direction 
for  lodgment  shall  contain  a  reference  to  such  Act  and  authority,  and 
the  requisite  authority  shall  be  left  at  the  pay  office. 

Except  in  the  cases  next  mentioned,  the  requests  under  this  rule 
shall  be  in  the  Forms  No.  5  (for  money)  and  No.  6  (for  securities),  in 
the  Appendix  to  these  Bules. 

When  money  is  to  be  lodged  (in  any  action  brought  to  recover  a  Lodgment  in 
debt  or  damages)  imder  the  provisions  of  Order  XXTT.  or  of  Bule  26  actions  for 
of  Order  XXXI.  of  the  Eules  of  the  Supreme  Court,  1883,  the  request  debt  or 
shall  be  in  the  Form  No.  7  in  the  Appendix  to  these  Eules,  and  shall  ^^' 

contain  a  statement  of  the  circumstances  under  which  the  money  is  to 
be  lodged,  in  such  of  the  following  terms  as  may  be  applicable  to  the 
case,  viz. : — 

(A.)  When  the  money  is  to  be  lodged  under  the  provisions  of  Eule  5 
of  the  said  Order  XXII.,  a  statement  in  the  following  terms  :  — 
''Paid  in  in  satisfaction  of    claim  of  above-named  [name  of 

(B.)  When  the  money  is  to  be  lodged  imder  the  provisions  of  Eule  6 
of  Order  XXTT.,  a  statement  in  the  following  terms: — ''Paid 
in  against  claim  of  above-named  [name  of  party'}*  with  defence 
denying  liability." 

(C.)  When  the  money  is  to  be  lodged  under  the  provisions  of  Eule  26 
of  Order  XXXI.,  a  statement  in  the  following  tesms : — "  Paid 
in  to  Security  for  Costa  Account." 

31.  When  it  is  desired  to  bring  money  into  Court  in  the  Chancery  Conditional 

Division  without  waiting  the  time  neoessaiy  to  obtain  a  direction  for  |^^^*  ^ 

the  bank  to  receive  such  money,  it  may  be  lodged  at  the  bank  to  the  bank  in 

urgent  oases. 
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credit  of  a  Supreme  Court  Suspense  Account  (subject  to  being  dealt 
with  as  hereinafter  mentioned,  and  not  otherwise),  upon  an  applica- 
tion signed  by  the  person  desiring  to  lodge  the  same,  or  his  solicitor, 
and  addressed  to  the  bank,  8i)ecifying  the  amount,  and  the  title  of  the 
ledger  credit  to  which  it  is  desired  to  be  lodged,  and  upon  such  lodg- 
ment being  made  one  of  the  cashiers  of  the  bank  shall  give  a  certifi- 
cate that  the  amount  has  been  lodged  to  the  credit  of  the  said  Sus- 
pense Account ;  and  in  every  case  the  person  making  such  lodgment, 
or  his  solicitor,  shall  forthwith  request  the  direction  of  the  paymaster 
for  the  bank  to  receive  the  money  in  the  manner  provided  by  the  last 
preceding  rule,  and  shall  leave  such  direction  at  the  bank  for  the 
purpose  of  having  the  money  so  previously  lodged  transferred  to  the 
Pay  Office  Account,  and  placed  in  the  books  of  the  Pay  Office  to  the 
ledger  credit  mentioned  in  such  direction  (y). 

{q)  This  rule  is  taken  from  rule  31  of  the  Chancery  Funds  Rules,  1874. 
[Rule  32  relates  to  the  Queen's  Bench  Division.] 

33.  In  every  case  of  a  lodgment  in  the  Chancery  and  Queen's  Bench 
Divisions  under  the  provisions  of  the  said  Orders  XXII.  and  XXXI., 
as  provided  in  the  preceding  Eules  30  and  32,  the  paymaster  shall 
cause  an  entry  to  be  made  in  his  books  indicating  the  circumstances 
under  which  the  money  is  stated  to  be  lodged. 

[Rule  34  relates  to  the  Probate,  &c.  Division.] 

35.  A  request  or  authority  for  the  issue  by  the  paymaster  of  a 
direction  for  the  lodgment  of  funds  in  Court  may  be  sent  to  the  pay- 
master by  post,  and,  if  so  desired  by  the  person  sending  the  same,  the 
paymaster  shall  send  such  direction  by  post  to  the  address  specified  by 
such  person. 

.  36.  A  person  directed  by  an  order  in  the  Chancery  Division  to  make 
a  lodgment  in  Court  shall  be  at  liberty  to  make  the  same  without 
further  order,  notwithstanding  the  order  may  not  have  been  served,  or 
the  time  thereby  limited  for  making  such  lodgment  may  have  expired; 
and  if  any  further  sum  of  money  has  by  reason  of  such  default  become 
payable  by  such  person  for  interest,  or  in  respect  of  dividends,  he  shall 
be  at  liberty  to  lodge  in  Court  such  further  sum  upon  a  request  as 
hereinbefore  provided :  Provided,  that  any  such  subsequent  lodgment 
shall  not  affect  or  prejudice  any  liability,  process,  or  other  consequences 
which  such  person  may  have  become  subject  to  by  reason  of  his  default 
in  making  the  same  within  the  time  so  limited  (r). 

(r)  This  rule  is  substantially  identical  with  rule  27  of  the  Chancery  Funds  Rules, 
1874.    Bee  rule  4  of  the  Chancery  Funds  Amended  Orders,.  1874,  ante,  p.  211. 

Upon  receipt        37.  When  funds  have  been  received  by  the  bank,  and  when  securitieB 

funds^direc^-  ^®'^®  been  transferred  in  the  books  of  the  bank  or  any  other  company 

tion  to  be  to  the  Pay  Office  Account  in  accordance  with  a  direction,  the  bank  or 

na^Mater^  other  company  shall  forthwith  send  such  direction  to  the  paymaster. 


Request  and 
directions  may 
be  sent  by 
post. 


Persons  may 
bring  funds 
into  CSourt  in 
Chancery 
Division, 
though  time 
limited  by 
order  has 
expired. 
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with  a  certificate  thereon  tliat  the  funds  specified  have  been  received      Supreme 
or  transferred  as  therein  authorized.  j^^^  /gg^^* 

38.  In  the  Chancery  and  Queen's  Bench  Divisions,  when  any  direc-  ; 

tion  or  other  authority  for  the  lodgment  of  funds  in  Court  is  returned  lodgment  to 
to  the  Pay  Office,  with  a  certificate  thereon  that  the  funds  therein  belled, 
mentioned  have  been  lodged,  the  paymaster  shall  file  at  the  Central 

Office  a  certificate  of  such  lodgment,  and  shall  therein  state  the  ledger 
credit  to  which  such  funds  have  been  placed  in  the  books  at  the  Pay 
Office ;  and  an  office  copy  of  such  certificate  of  the  paymaster  shall  be 
received  as  evidence  of  the  lodgment  (*). 

(«)  This  ifl  taken  from  rule  30  of  the  Chancery  Funds  Rules,  1874. 

39.  Money  lodged  in  Court  in  the  Chancery  Division  pursuant  to  When  money 
the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  in  respect  "  |?^*t^i. 
of  lands  in  England  or  Wales,  shall  be  placed  in  the  books  at  the  s  Vict.  o.  18, 
Pay  Office  to  the  credit  of  ex  parte  the  promoters  of  the  undertaking,  ^-  .^?»  ^' 
in  the  matter  of  the  special  Act  (citing  it),  and  some  words  shall  be  ^e  stated. 
added  in  each  case  briefly  expressive  of  the  nature  of  the  disability  to 

sell  and  convey,  by  reason  of  which  the  money  shall  be  so  paid  in, 
which  particulars  shall  be  stated  in  the  request  for  the  direction  to 
receive  the  money  {t). 

{()  This  role  is  almost  identioal  with  rule  32  of  the  Chancery  Funds  Rules,  1874. 

40.  Money  lodged  in  Court  in  the  Chancery  Division  pursuant  to  Money  lodged 
the  Copyhold  Acts  shall  be  placed  in  the  books  at  the  Pay  Office  to  copyhold 
the  credit  of  ''Ex  parte  the  Land  Commissioners  for  England,"  and  Acts  to  be 

of  the  particular  manor  in  respect  of  which  the  money  shaU  be  so  paid  JJ^^^ 
in ;  and  in  the  request  for  a  direction  to  receive  such  money  the  name 
and  locality  of  such  particular  manor  shall  be  stated  (u). 

(u)  This  is  taken  from  rale  33  of  the  Chancery  Funds  Rules,  1874. 

41.  When  a  trustee  or  other  person  desires  to  lodge  funds  in  Court  Lodgments 
in  the  Chancery  Division  under  the  Act  10  &  11  Vict.  c.  96,  he  shall  ^^q^^  ^ 
annex  to  the  affidavit  to  be  filed  by  him  pursuant  to  the  said  Act  a  Relief  Act. 
schedule  in  the  same  printed  form  as  the  lodgment  schedule  to  an 

order,  setting  forth : — 

(a.)  His  own  name  and  address : 

(b.)  The  amount  of  money  and  description  and  amount  of  securities 
proposed  to  be  lodged  in  Court : 

(c.)  The  ledger  credit  to  be  opened  in  the  Pay  Office  books,  in  the 
matter  of  the  particular  trust,  to  which  the  funds  are  to  be 
placed : 

(d.)  A  statement  whether  legacy  or  succession  duty  (if  chargeable) 
or  any  part  thereof  has  or  has  not  been  paid : 

(e.)  A  statement  whether  the  money  or  the  dividends  on  the  securi- 
ties so  to  be  lodged  in  Court,  and  all  accumulations  of  dividends 
thereon,  are  desired  to  be  invested  in  any  and  what  description 
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of  GoTemment  securities,  or  whether  it  is  deemed  unneoesBaij 

so  to  invest  the  same. 
The  paymaster,  on  receipt  of  an  office  copy  of  such  schedule  (which 
is  to  be  retained  by  him),  shall  issue  the  necessary  direction  for  giving 
effect  to  such  lodgment  (r). 

(f)  This  rule  is  taken  from  rule  34  of  the  Chancery  Funds  Rules,  1874,  9  Ch.  xliii; 
but  -whereas  that  rule  required  the  trustee  to  file  an  affidavit^  setting  forth  certain 
things,  this  one  requires  him  to  annex  to  hiit  affidavit  a  scfuduie,  setting  forth  oertaia 
things  ;  and  the  things  to  be  set  forth  are  not  quite  the  same.  As  to  the  notice  to 
be  given  of  payment  in  (as  required  by  rule  5  of  the  Chancery  Fands  Amended 
Orders,  1874),  see  He  Stening,  W.  N.  (1884),  142,  cited  ante,  p.  63.  The  affidavit 
under  the  present  practice  should  contain  in  the  body  of  it  a  short  description  of 
the  instrument  creating  the  trust  (Trustee  Relief  Act,  s.  1),  and  the  names  and 
addresses  of  the  persons  entitled  [Re  Stent ng) ;  and  the  schedule  to  be  appended 
should  contain  the  particulars  mentioned  in  this  rule. 

Credit  to  42.  Any  principal  money  or  dividends  received  by  the  bank  in 

oeeds  of  ^secu-  ^^^P^^^  ^^  securities  standing  to  the  Pay  Office  account  shall  bo  placed 
ritiesanddivi-  in  the  books  at  the  Pay  Office,  in  the  case  of  principal  money  to  the 
be^^c^  ledger  credit  to  which  the  securities  whereon  such  money  arose  were 
standing  at  the  time  of  the  receipt  thereof,  and  in  the  case  of  divi- 
dends to  the  ledger  credit  to  which  the  securities  whereon  such 
dividends  accrued  were  standing  at  the  time  of  the  closing  of  the 
transfer  books  of  such  securities  previously  to  the  dividends  becoming 
due  {w). 

{w)  This  is  taken  from  rule  35  of  the  Chancery  Funds  Rules,  1874. 

J  Rule  43  relates  to  the  appiopriation  in  the  Queen's  Bench  Division  of  money 
ged  under  Ord.  XIV.] 


VI.  PAYMEirr,  Delivery,  and  Transfer  op  Funds  out  of  Court,  and 

OTHER  DEALINGS  WITH  FUNDS. 

Payment  out        44.  In  the  Chancery  and  Queen's  Bench  Divisions,  when  money  has 
®^  ^^'^^^  ,   been  lodged  in  actions  for  debts  and  damages  under  Orders  XXII. 
in  actions  for   and  XXXI.  of  the  Eules  of  the  Supreme  Court,  1883  (as  described  in 
debts  and         pides  30  and  32  of  these  Rules),  and  when  and  so  far  as  money  lodg^ 
under  Order  XIV.  of  the  said  Eules  of  the  Supreme  Court  has  been 
appropriated  in  the  manner  provided  in  the  last  preceding  rule,  pay- 
ment of  the  money  shall  be  made  to  the  person  in  satisfaction  of  whose 
claim  it  has  been  lodged,  or  to  the  person  otherwise  entitled  thereto, 
or,  on  the  written  authority  of  either  such  person  respectively,  to  his 
solicitor,  as  tmder: — imless  an  order  restraining  such  payment  has 
been  lodged  at  the  Pay  Office  prior  to  the  issue  of  the  paymaster's 
direction  for  payment. 

(A.)  When  the  money  has  been  lodged  or  appropriated  in  satisfac- 
tion of  a  claim,  imder  rules  30  (A.)  and  32  (A.)  of  these  Bules,  or 
the  last  preceding  rule,  a  direction  for  payment  shall  be  issued  by 
the  paymaster  upon  a  request  in  the  Form  No.  11  (A.)  in  the 
Appendix  to  these  Bules. 
(B.)  When  the  money  has  been  lodged  or  appropriated  against  a 
claim,  with  a  defence  denying  liability,  tmder  rules  SO  (B.)  and 
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32  (B.)  of  these  Bules,  or  tbe  last  preceding  rule,  a  direction  for      Supreme 
payment  shall  be  issued  by  the  pajnnaster  upon  receipt  of  a  noti-    j^,^  1334 

fication  that  the  plaintifE  accepts  the  sum  lodged  in  satisfaction,  

and  that  due  notice  has  been  giyen  of  such  acceptance,  and  upon 
a  request  for  payment  of  the  same ;  such  notification  and  request 
to  be  in  the  form  No.  11  (B.)  in  the  Appendix  to  these  Bules. 
(C.)  When  the  money  has  been  lodged  to  a  Security  for  Costs 
Account  imder  rules  30  (C.)  and  32  (0.)  of  these  Eules,  a  direction 
fcr  payment  shall  be  issued  by  the  paymaster  upon  receipt  of  a 
certificate  of  a  taxing  officer,  master  or  chief  clerk  (as  the  case 
may  be),  as  to  the  person  who  is  entitled  to  have  paid  out  to  him 
the  money  so  lodged  (x). 
When  a  request  is  made  for  payment  of  money  lodged  on  a  notice 
or  pleading,  the  original  receipted  notice  or  pleading  must  be  pro- 
duced at  the  Pay  Office. 

Except  as  in  this  rule  is  provided,  the  money  so  lodged  or  appro- 
priated as  mentioned  herein,  shall  only  be  paid  out  in  pursuance  of  an 
order. 

{x)  This  paragraph  (C.)  was  substituted  for  that  originally  contained  in  the  rule 
by  the  bupreme  Court  Funds  Rules  (October),  1884,  to  take  effect  from  and  after 
October  24th,  1884  (W.  N.  (1884),  Pt.  II.  p.  495). 

45.  Except  as  provided  in  the  last  preceding  rule,  and  subject  to  the  la  other  cases 
provisions  contained  in  rules  65,  66,  57,  70,  73,  and  74,  funds  in  Court  ^it^with 
shall  not  be  paid,  delivered,  or  transferred  out  of  Court,  nor  invested,  only  in  pur- 
sold,  or  carried  over  unless  in  pursuance  of  an  order,  or  in  the  case  of  o^er. 

an  investment  of  money  or  application  of  dividends  unless  in  pursu- 
ance of  an  authority  contained  in  a  certificate  of  a  Master  in 
Lunacy  (y). 

(y)  This  rule  is  taken  from  rule  36  of  the  Chancery  Funds  Rules,  1874.  A  pro- 
spective order  for  payment  out  of  sums  hereafter  to  be  paid  in  was  made  in  JRe 
Chamberlain,  22  Beav.  286 ;  Lamhie  y.  ZambUy  9  Ha.  App.  84  ;  but  see  i^  Bowes, 
12  W.  R.  569.  For  examples  of  prospective  orders  for  sale  of  funds  in  Court,  and 
payment  to  persons  who  would  become  entitled  in  the  vacation,  see  Fielden  v.  Hornby, 
W.  N.  (1870),  213.  As  to  transfer  from  the  English  to  the  Irish  Chancery,  see 
Vaughan  ▼.  Marquis  of  Headfort^  5  Eq.  173. 

46.  A  duly-authenticated  copy  of  every  payment  schedule  in  the  Aoopyof 
Chancery  Division  and  in  Lunacy,  and  of  every  order  in  the  Queen's  ^^^^^^e 
Bench  and  Probate,  Divorce  and  Admiralty  Divisions  which  directs  or  order  deal- 
funds  to  be  dealt  with,  shall  be  left  at  the  Pay  Office,  and  shall  be  ^^^^'^ 
the  paymaster's  authority  for  the  issue  of  directions  giving  effect  to  Court  to  be 

such  orders.  ^^^*  **  *^® 

pay  office. 

In  the  Chancery  Division  it'  shall  be  the  duty  of  the  solicitor  having 
the  carriage  of  the  order  forthwith  to  leave  such  copy  (as  provided  in 
rule  24).  In  the  Queen's  Bench  and  Probate,  Divorce  and  Admiralty 
Divisions  such  copy  shall  be  left  by  or  on  behalf  of  the  person  entitled 
to  payment  or  interested  in  any  other  dealings  with  such  funds  directed 
or  authorized  by  the  order. 

q2 
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pany. 


DiBoharge  to 
paymaster. 


47.  The  directions  of  tlie  paymaster  for  the  payment  of  money 
under  these  rules,  and  for  the  delivery  of  securities  out  of  Court  in 
pursuance  of  an  order  shall  be  prepared  by  the  paymaster  forthwith, 
or  from  time  to  time,  upon  receipt  of  a  copy  of  the  order  and  any 
further  necessary  authority  or  information ;  and  except  as  provided  in 
the  next  following  rule  such  directions  shall  be  delivered  upon  the 
personal  application  of  the  persons  entitled  thereto. 

Investments  of  money,  transfers  of  securities  out  of  Court,  and 
carrying  over  of  funds,  in  pursuance  of  an  order,  shall  be  made  by  the 
paymaster  upon  receipt  of  the  necessary  authority  and  information. 

Sales  of  securities  in  pursuance  of  an  order,  of  which  a  copy  has 
been  left  at  the  pay  office,  shall  be  made  by  the  paymaster  upon  appli- 
cation by  or  on  behalf  of  the  persons  interested  therein,  and  such 
application  may  be  sent  by  post. 

48.  Any  person  residing  within  the  United  Kingdom  entitled  under 
an  order  to  any  dividend,  annuity,  or  other  periodical  payment,  and 
any  person  so  resident  entitled  to  any  other  payment  not  exceeding 
500/.,  may  obtain  a  remittance  of  the  same  by  post,  by  sending  to  the 
paymaster  a  request  in  the  Form  No.  12  in  the  Appendix  to  these 
Bules,  attested  by  two  witnesses,  of  whom  one  shall  be  a  justice  of  the 
peace,  a  conmiissioner  to  administer  oaths,  or  a  clerk  in  holy  orders,  or 
notary  public.  Upon  receipt  of  such  request  (and,  when  necessary,  of 
evidence  of  the  fuMlment  of  any  conditions  of  payment,  as  referred  to 
in  Bule  95),  the  paymaster  shall  send  by  post  to  the  address  specified 
in  the  request  a  direction  or  other  document  by  which  payment  may 
be  obtained ;  and  such  direction  or  other  docimient  shall  be  crossed,  so 
as  to  be  payable  only  through  a  bank :  Provided  that  the  paymaster 
may  refuse  to  comply  with  any  such  request  if  he  see  reason  for  bo 
doing,  and  provided  also  that  the  said  transmission  of  such  crossed 
direction  or  other  document  shall  be  at  the  sole  risk  of  the  person 
sending  the  said  request.  The  proper  attestation  of  the  said  request 
pursuant  to  this  rule  shall  be  sufficient  evidence  to  the  paymaster  that 
the  person  making  the  request  is  the  person  named  in  the  order  re- 
ferred to  in  such  request. 

49.  The  directions  of  the  paymaster  issued  under  these  rules  (signed 
and  countersigned  by  such  officers  as  may  be  prescribed  or  approved 
by  the  Treasury,  under  Eule  107)  shall  be  sufficient  authority  to  the 
bank  for  the  payment  of  the  money  specified  in  any  such  directions, 
and  shall  be  the  necessary  and  sufficient  evidence  of  an  order  of  the 
Court  to  authorize  the  bank  or  other  company  to  transfer,  on  sale  or 
otherwise,  or  to  deliver,  any  securities  standing  to  the  pay  office  ac- 
count which  may  be  specified  in  any  such  directions. 

50.  A  direction  or  other  document  by  which  payment  of  money  is 
effected,  when  indorsed  or  signed  by  the  payee  or  his  lawful  attorney, 
shall  be  a  good  discharge  to  the  paymaster  for  the  amount  therein 
expressed  (z). 

(«}  A  similar  provision  was  contained  in  rule  38  of  the  Chancery  Funds  Bules,  1874. 
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52.  When  money  in  Court  or  any  sum  payable  thereout  is  by  an   Rules,  1884. 
order  directed  to  be  paid  to  any  public  officer  or  department  or  to  the 

official  liquidator  of  any  company,  or  any  other  official  persons  for  p^ynj^^tg  j^ 
whom  an  account  is  kept  at  the  bank,  payment  thereof  shall,  on  a  official  per- 
requisition  to  that  effect,  be  made  by  a  direction  to  the  bank  to  transfer  J^^J^ J® 
the  amoimt  of  such  payment  to  the  account  at  the  bank  of  such  public  transfer. 
officer  or  official  person  accordingly.     When  any  duty  is  directed  to  be 
paid  out  of  funds  in  Court,  such  duty  shall,  without  any  words  in  the 
order  to  that  effect,  be  assessed,  and  on  a  requisition  made  by  or  on 
behalf  of  the  Commissioners  of  Inland  Eevenue  be  transferred  to  the 
proper  account  at  the  bank  (a). 

(a)  The  first  part  of  this  role  is  taken  from  rule  41  of  the  Chancery  Funds  Rules, 
1874. 

53.  When  money  in  Court  is  invested  by  purchase,  the  payment  for  Paymmta  for 
such  investment,  which,  unless  otherwise  ordered,  shall  include  broker-  purchased ; 
age,  shall  be  made  conditionally  upon  the  transfer  or  deposit  to  the  pay  and  tranitfers 
office  account  of  the  securities  purchased.    And  when  securities  in  ^i^ 
Court  are  sold,  the  transfer  or  delivery  of  such  securities  shall  not  be 

made  until  the  money  proceeds  of  such  sale,  after  deduction,  unless 
otherwise  ordered,  of  brokerage,  shall  have  been  paid  to  the  pay  office 
account. 

54.  Upon  an  investment  of  money  in  Court  or  the  sale  of  securities  Accounts  to 
in  Court,  the  securities  purchased  by  such  investment  or  the  money  ^"^^^  in^rest- 
realised  by  such  sale,  respectively,  shall  in  every  case  be  placed  to  the  &c.  aro  to  be 
ledger  credit  to  which  the  money  invested  or  the  securities  sold  pre-  c^dited. 
viously  stood,  unless,  in  the  case  of  an  investment,  otherwise  specially 

ordered. 

55.  When  securities  in  Court  are  directed  to  be  transferred,  delivered  Application 
out,  or  carried  over,  dividends  accruing  thereon  subsequently  to  the  2oor^»  on 
date  of  the  order  directing  the  transfer,  delivery,  or  carrying  over  (when  securities 
the  amount  of  the  securities  to  be  transferred,  delivered,  or  carried  over  t"^'^®"®^- 
is  specified  in  such  order,  or  if  not  so  specified  then  subsequently  to 

the  time  when  the  amount  of  such  securities  shall  be  ascertained)  shall 
be  paid  to  the  persons  to  whom  or  carried  over  to  the  ledger  credit  to 
which  the  securities  are  to  be  transferred,  delivered,  or  carried  over 
unless  such  order  otherwise  directs.  When  securities  in  Court  are 
directed  to  be  realised,  and  the  whole  of  the  proceeds  paid  out  or  carried 
over  in  one  sum,  or  in  aliquot  parts  (except  when  the  realisation  is  to 
raise  a  specific  sum  of  money),  any  dividends  accruing  on  such  securi- 
ties subsequent  to  the  date  of  the  order  directing  the  realisation  (if  the 
amount  of  such  securities  is  specified  in  the  order,  or  if  not  so  specified, 
then  subsequently  to  the  time  when  such  amount  shall  be  ascertained) 
shall  be  added  to  such  proceeds,  and  applied  in  like  manner  therewith, 
unless  such  order  otherwise  directs  {b). 

{b)  This  rule  is  substantially  identical  with  rule  46  of  the  Chancery  Fands  Rules, 
1874. 
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56.  Wlien  such  dividends  as  in  the  last  preceding  rule  mentioned 
have  pursuant  to  a  general  or  other  previous  order  been  invested,  the 
securities  purchased  with  such  dividends  shall,  unless  otherwiso 
directed,  be  transferred  or  delivered,  and  any  dividends  accrued  iu 
respect  thereof  be  paid,  to  the  persons  to  whom  or  carried  over  to  the 
ledger  credit  to  which  such  first-mentioned  dividends  would  if  unin- 
vested have  been  paid  or  carried  over  (c). 

{c)  This  is  taken  from  rule  47  of  the  Ohanoery  Funds  Rules,  1874. 

57.  In  every  case  (other  than  that  provided  for  by  the  last  preceding 
rule),  when  by  an  order  money  or  dividends  are  directed  to  be  dealt 
with  so  that  the  same  ought  not  to  be  invested,  and  subsequently  to 
the  date  of  such  order  such  money  or  dividends  or  any  part  thereof 
shall  have  been  invested,  the  securities  purchased  with  such  dividends 
shall,  unless  otherwise  directed,  be  sold,  and  the  proceeds  of  such 
sale  and  any  dividends  accrued  in  respect  of  such  securities  shall  be 
applied  in  the  same  manner  as  the  money  or  dividends  so  invested 
would  have  been  applied  under  such  order,  if  they  had  not  been  so 
invested  (c?). 

{d)  This  is  from  rule  48  of  the  Chancery  Funds  Rules,  1874. 

58.  When  under  any  order  dividends  on  securities  in  Court  are 
directed  to  be  dealt  with,  and  a  subsequent  order  is  made  dealing  with 
part  of  such  securities,  the  dividends  on  the  residue  shall,  unless  such 
subsequent  order  shall  otherwise  direct,  continue  to  be  dealt  with  in 
the  same  manner  as  the  dividends  on  such  securities  were  by  the  prior 
order  directed  to  be  dealt  with. 

59.  When  subsequently  to  the  date  of  an  order  dealing  with  money 
in  Court  such  money  shall  have  been  placed  on  deposit,  as  hereinafter 
provided,  or  when  dividends  accruing  subsequently  to  the  date  of  an 
order  under  which  such  dividends  are  applicable  shall  have  been 
placed  on  deposit,  the  same  when  withdrawn  from  deposit,  and  any 
interest  accredited  in  respect  thereof,  shall,  unless  the  order  otherwise 
directs,  be  applied  in  the  same  manner  as  such  money  or  dividends 
would  have  been  applied  had  the  same  not  been  so  placed  on  de- 
posit {e). 

(e)  This  is  taken  from  rule  50  of  the  Chancery  Funds  Rules,  1874. 

60.  When  an  order  directs  money  in  Court  to  be  invested,  and  sub- 
sequently to  the  date  of  such  order  the  money  shall  have  been  placed 
on  deposit,  interest  accruing  in  respect  of  such  money  shall  be  applied 
in  the  same  manner  as  the  dividends  arising  from  such  investment  are 
directed  to  be  applied  (/). 

(/)  This  is  taken  from  rule  61  of  the  Chanoeiy  Funds  Rules,  1874. 


Funds  ordered  61.  When  funds  in  Court  are  by  an  order  directed  to  be  paid,  trans- 
*^^®  P*j^o^  f  erred,  or  delivered  to  a  woman  who  is  not  married  at  the  date  of  the 
women  who     order,  or  who,  being  married  at  that  date,  shall  become  a  widow,  and 


afterwards 
many. 
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sucli  woman  shall  marry  before  payment,  transfer  or  delivery  of  such  Supreme 
funds,  upon  an  affidavit  of  sucli  woman  and  her  husband  that  no  ^^^^4* 
settlement  or  agreement  for  a  settlement  whatsoever  has  been  made  or 
entered  into,  before,  upon,  or  since  their  marriage,  or  in  case  any  such 
settlement  or  agreement  for  a  settlement  has  been  made  or  entered 
into,  then  upon  an  affidavit  of  such  woman  and  her  husband  identify- 
ing such  settlement  or  agreement  for  a  settlement,  and  stating  that  no 
other  settlement  or  agreement  for  a  settlement  has  been  made  or 
entered  into  as  aforesaid,  and  an  affidavit  of  the  solicitor  of  such  woman 
and  her  husband  that  such  solicitor  has  carefully  perused  such  settle- 
ment or  agreement  for  a  settlement,  and  that,  according  to  the  best  of 
his  judgment,  such  funds  are  not,  nor  is  any  part  thereof,  subject  to 
the  trusts  of  such  settlement  or  agreement  for  a  settlement,  or  in  any 
manner  comprised  therein  or  affected  thereby,  such  funds  shall  be  paid, 
transferred,  or  delivered  to  such  woman  without  the  intervention  or 
concurrence  of  her  husband  in  the  same  manner  as  if  she  had  remained 
unmarried  (y). 

iff)  This  rule  is  taken  from  role  52  of  the  Chancery  Funds  Rules,  1874,  but  with 
important  alterations.  See  as  to  the  Court  dispensing  wholly  or  partially  with  the 
affidavit  of  no  settlementi  Anon,,  3  Jur.  N.  S.  839 ;  Hedges  y.  Clarke,  1  Be  G-.  & 
Sm.  354;  Clark  y.  Woodward,  25  Beay.  455;  Veal  v.  Veal,  4  Eq.  115;  Wilkinson 
▼.  Schneider,  9  Eq.  424  ;  Woodward  y.  Jhrait,  16  Eq.  127  ;  Guest  y,  Neanies,  W.  N. 
(1884),  227. 

62.  When  funds  in  Court  are  by  an  order  directed  to  be  paid,  trans-  Payments,  &c. 
ferred,  or  delivered  to  any  person  named  or  described  in  an  order,  or  xis^^c^^^ 
in  a  certificate  of  a  chief  derk,  or  of  a  taxing  officer,  or  of  a  master  in  deceased 
lunacy  (except  to  a  person  therein  expressed  to  be  entitled  to  such  funds  P®"°°"- 

as  real  estate,  or  to  be  entitled  thereto  as  a  trustee,  executor  or  admi- 
nistrator, or  otherwise  than  in  his  own  right,  or  for  his  own  use),  such 
funds,  or  any  portion  thereof  for  the  time  being  remaining  unpaid  or 
nntransferred  or  undelivered,  may,  unless  the  order  otherwise  directs, 
on  proof  of  the  death  of  such  person,  whether  on  or  after,  or,  in  the 
case  of  payment  directed  to  be  made  to  creditors  as  such,  before  the 
date  of  such  order,  be  paid  or  transferred  or  delivered  to  the  legal 
personal  representatives  of  such  deceased  person,  or  to  the  survivors 
or  survivor  of  them  (A). 

(A)  This  is  taken  from  part  of  rule  53,  Chancery  Funds  Rules,  1874. 

63.  When  money  in  Court  is  by  an  order  directed  to  be  paid  to  any  Payments,  &c. 
persons  described  in  the  order,  or  in  a  certificate  of  a  chief  clerk,  or  of  to  partners. 

a  taxing  officer,  or  of  a  master  in  lunacy,  as  co-partners,  such  money 
may  be  paid  to  any  one  or  more  of  such  co-partners,  or  to  the  survivor 
of  them  (t). 

(t)  Cf.  rule  53,  Chancery  Funds  Eules,  1874. 

64.  When  funds  in  Court  are  by  an  order  directed  to  be  paid,  Payments,  &o. 
transferred,  or  delivered  to  any  persons  as  legal  personal  representa-  ^  euryirag 
tiveS|  such  funds,  or  any  portion  thereof  for  the  time  being  remaining  tiyes. 
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unpaid,  un transferred,  or  undelirered,  may,  upon  proof  of  the  death 
of  any  of  Buch  representatives,  whether  on  or  after  the  date  of  the 
order  directing  such  payment,  transfer,  or  delivery,  be  paid,  trans- 
ferred, or  delivered  to  the  survivors  or  survivor  of  them  {k). 

{k)  This  rule  is  from  rule  64  of  the  Chancery  Fonda  Rules,  1874. 

Co.  No  funds  shall,  under  Eules  62  and  64,  be  paid,  transferred,  or 
d»'livered  out  of  Court  to  the  legal  personal  representatives  of  any 
person  under  any  probate  or  letters  of  administration  purporting  to  be 
graiitf'd  at  any  time  subsequent  to  the  expiration  of  six  years  from 
the  (late  of  the  order  directing  such  payment,  transfer,  or  delivery,  or 
in  case  such  funds  consist  of  interest  or  dividends  from  the  date  of  the 
last  receipt  of  such  interest  or  dividends  imder  such  order  (/). 

(l)  This  rule  is  taken  from  rule  56  of  the  Chancery  Funds  Rules,  1874.  See  Sd- 
tcards  v.  Harvey,  1 1  W.  R.  330,  where  the  Court  would  not  pay  out  money  to  the 
])orHonal  representatires  of  a  person  long  dead  but  required  the  consent  of  the  bene- 
ficiaries. 

66.  The  paymaster,  before  acting  ui)on  an  order  for  the  payment, 
transfer,  or  delivery  of  funds  in  respect  of  which  legacy  or  Buccession 
duty  is  (under  Eulo  20)  stated  to  be  payable,  shall  require  the  pro- 
duction of  the  official  receipt  for  such  duty,  or  a  certificate  from  the 
proi)or  officer  of  the  payment  thereof,  or  that  no  such  duty  is  payable ; 
and  the  paymaster,  on  receiving  notice  from  the  proper  officer  in  any 
case  that  such  duty  is  payable,  shall  cause  a  memorandum  to  that 
effect  to  bo  made  in  his  books  (m). 

(m)  This  rule  is  from  rule  67  of  the  Chancery  Funds  Rules,  1874. 

67.  When  costs  are  by  an  order  directed  to  be  paid  out  of  funds 
in  Court,  the  taxing  officer  shall  certify  the  names  of  the  solicitors 
respectively  to  whom  such  costs  are  payable,  and  the  amount  of  any 
fees  which  have  not  been  paid  but  are  payable,  and  are  proper  to  be 
paid  out  of  such  funds,  in  respect  of  any  proceedings  in  the  cause  or 
matter,  whether  the  amount  shall  or  shall  not  have  been  previously 
ascertained,  and  in  respect  of  the  taxation  of  such  costs.  The  pay- 
master shall  carry  over  the  amount  so  certified  to  be  payable  from  the 
account  to  which  such  funds  are  placed  to  an  account  in  the  Pay  Office 
books  for  fees  on  proceedings  and  taxation ;  and  the  amount  bo 
carried  over  shall  from  time  to  time,  as  the  Treasury  may  direct,  be 
paid  to  the  account  of  her  Majesty's  Exchequer  (n). 

(n)  This  is  from  rule  68  of  the  Chancery  Funds  Rules,  1874. 

68.  In  acting  on  orders  directing  any  annuities  or  maintenance  to 
be  paid,  or  any  other  periodical  payments  to  be  made,  out  of  dividends 
to  accrue  on  securities  in  Court  in  respect  of  which  dividends  income 
tax  shall  have  been  deducted,  the  paymaster  shall  draw  only  for  so 
much  of  the  sums  directed  by  such  orders  respectively  to  be  paid  as 
shall  remain  after  making  a  deduction  therefrom  at  the  same  rate  as 
the  bank  shall  certify  to  have  been  deducted  from  such  dividends  for 
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income  tax,  except  in  cases  in  which  such  sums  shall  be  directed  to  be      Supreme 
paid  without  making  any  such  deduction  (o).  ^^  1^4? 

(o)  This  ia  from  rule  69  of  the  Chancery  Funds  Bules,  1874. 

Vn.  Investments. 

69.  When  an  order  directs  the  investment  and  accumulation  of  divi-  ^▼©■tment 
dends  accruing  on  securities  in  Court,  or  to  be  transferred  into  Court,  dividends 
or  directed  to  be  purchased  with  money  in  Court,  or  to  be  lodged  in  imder  an 
Couit,  the  paymaster  upon  receipt  of  the  copy  of  such  order  shall, 
without  any  request,  from  time  to  time  (imtil  ho  shall  receive  a  request 

or  copy  of  an  order  to  the  contrary)  invest  such  dividends,  if  amount- 
ing to  or  exceeding  40/.  half-yearly,  together  with  all  accumulations 
of  dividends  thereon,  as  soon  as  conveniently  may  be  after  they  shall 
accrue  due  and  have  been  received,  in  the  pcuiicular  description  of 
securities  named  in  the  order  directing  such  investment  and  accumula- 
tion (/?). 

(p)  This  and  the  six  following  rules  are  taken  from  rules  61 — 67  of  the  Chancery 
Funds  Bules,  1874. 

70.  When  money  in  Court  is  invested  in  exchequer  bills  or  exche-  Purohase  of 
quer  bonds,  and  when  exchequer  bills  or  exchequer  bonds  are,  in  pur-  JSL  M^wnds. 
suance  of  an  order,  deposited  in  Court  to  any  ledger  credit,  any  principal 

money  or  interest  which  may  thereafter  be  received  and  paid  into  the 
bank  in  respect  of  such  bills  or  bonds,  or  in  respect  of  any  such  bills 
or  bonds  for  which  the  same  may  be  exchanged,  shall  from  time  to 
time,  as  the  same  shall  be  so  received  and  paid  into  the  bank,  be  also 
invested  by  the  paymaster,  unless  such  order  otherwise  directs,  or 
until  he  receives  a  request  or  a  notice  of  a  further  order  to  the  contrary, 
in  exchequer  bills  or  exchequer  bonds  which  shall  be  placed  to  the 
same  credit  (q). 

{q)  See  note  {p)  to  rule  69. 

71.  When  and  so  often  as  any  exchequer  bills  or  other  securities  Bank  to 
deposited  at  the  bank  to  the  credit  of  the  pay  office  account  shall  be  in  ^®^  ^^'m. 
course  of  payment,  the  bank  shall,  without  any  direction  from  the  pay-  and  to  reoeive 
master,  cause  all  such  bills  or  other  securities  so  in  course  of  payment  P'f?^*^/^^ 
to  be  delivered  to  one  of  the  cashiers  of  the  bank,  who  is  to  receive  securities 
the  principal  money  or  interest  due  thereon,  or  in  the  case  of  exchequer  'when  paid  off. 
bills  to  exchange  the  same  for  new  bills,  if  new  bills  are  issued,  or 
otherwise  to  receive  the  principal  money  and  interest  due  on  such  of 

the  said  bills  so  in  course  of  payment  as  cannot  be  exchanged,  and  pay 
such  interest  or  principal  and  interest  (as  the  case  may  be)  into  and 
deposit  all  such  new  bills  in  the  bank  to  the  pay  office  account ;  and 
the  bank  shall  forthwith  after  every  such  exchange  or  receipt  of  prin- 
cipal or  interest  certify  to  the  paymaster,  without  any  direction  from 
him  for  that  purpose,  the  numbers,  dates,  and  amounts  of  the  ex- 
chequer bills  or  other  securities  so  exchanged  or  paid  off,  and  also  the 
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ii'ini>/er«,  dxites,  and  amount^  of  the  new  bills  taken  in  exchange,  and 
th'r  arjioust  of  the  iLt^re¥t,  or  principal  money  and  interest  (as  the  case 
L'-av  }/<:  .  Tf-'.-^/wfA  oil  earh  hiil  or  set  of  bills  or  other  securities;  and 
UTX/n  rfrC'riviLg'  fcuch  crtlilcate  the  iia\TQaster  shall  place  such  new  bills 
KiA  fiuch  principal  moiiey  and  interest  to  the  ledger  credit  in  the  books 
at  the  i^ay  office  to  wliich  the  bills  or  other  securities  so  exchanged  or 
paid  off  were  placed  V). 

{r)  fyr€  note  '  p)  to  rule  C9. 

72.  A  sum  of  money  in  Court  less  than  40/.  shall  not  be  inrested  in 
securities,  except  in  the  cases  provided  for  by  the  two  rules  next  fol- 
lowing, and  unless  an  order  directs  such  investment  notwithstanding 
the  hinallness  of  the  amount.  This  rule  shall  extend  to  the  investment 
of  dividends  accruing  on  securities  in  Court  which  are  directed  to  be 
invested,  and  such  dividends  when  amounting  to  less  than  40/.  half- 
yearly,  and  not  loss  than  10/.  (subject  to  the  two  rules  next  following) 
to  be  placed  on  deposit  (*). 

(«)  See  note  (p)  to  rule  69. 

73.  A  snm  of  money  amounting  to  or  exceeding  40/.  lodged  in  Court, 
under  the  d2nd  section  of  the  Act  36  Geo.  3,  c.  52,  shall,  upon  a 
request  signed  by  or  on  behalf  of  the  person  paying  it  in,  or  by  or  on 
behalf  of  a  person  claiming  to  be  entitled  thereto  or  interested  therein, 
be  invested  (without  an  order)  in  the  Government  securities  specified 
in  such  request ;  and  the  dividends  accruing  in  respect  thereof,  when 
or  BO  soon  as  they  shall  amount  to  or  exceed  10/.,  shall  be  from  time  to 
time  invested  in  like  securities.  And  if  such  money  shall  have  been 
placed  on  deposit  before  such  request  shall  be  left  at  the  pay'  office, 
such  money  and  any  interest  to  be  credited  in  respect  thereof,  if 
amounting  to  40/.,  shall,  upon  a  like  request,  be  withdrawn  from 
deposit  and  invested  as  before  mentioned.  Dividends  accruing  on 
funds  or  on  investments  or  accumulations  of  funds  lodged  in  Court 
under  the  said  Act  prior  to  the  commencement  of  the  Chancery  Funds 
Bules,  1872,  may,  when  or  so  soon  as  they  amount  to  or  exceed  10/., 
be  invested  in  like  manner  (/). 

(t)  See  note  {p)  to  rule  69.    For  the  Act  here  referred  to  see  anUy  p.  61. 

74.  When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant 
to  rule  41  that  it  is  desired  that  any  money  to  be  lodged  in  Court,  or 
the  dividends  accruing  on  any  securities  to  be  lodged  in  Court  in  pur- 
suance of  the  Act  10  &  11  Vict.  c.  96,  and  the  accumulations  thereof, 
shall  be  invested  in  any  description  of  Government  Becurities,  the  pay- 
master shall  (if  or  so  soon  as  such  money  shall  amount  to  or  exceed 
40/.,  or  80  soon  as  dividends  accruing  on  such  securities  shall  amount 
to  or  exceed  10/.)  invest  the  same  accordingly,  without  any  order  or 
further  request  for  that  purpose.  If  such  money  does  not  amount  to 
40/.  (and  is  not  less  than  10/.)  the  paymaster  shall  place  such  money 
on  deposit  without  a  request  for  that  purpose,  imless  the  said  schedule 
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contains  a  statement  that  it  is  deemed  unnecessary  to  place  such  money      Supreme 
on  deposit,  or  unless  notice  in  writing  be  left  at  the  pay  office  of  an   ^q^  1884 

order  having  been  made,  or  of  an  intended  application  to  the  Court,  

affecting  such  money,  securities,  or  dividends.  Dividends  accruing  on 
funds  or  on  investments  or  accumulations  of  funds  lodged  in  Court 
under  the  said  Act  prior  to  the  commencement  of  the  Chancery  Punds 
Bules,  1872,  may,  when  or  so  soon  as  they  amount  to  or  exceed  10/., 
be  invested  without  any  request  (t«). 

(m)  See  note  (p)  to  rule  69. 

75.  In  all  cases,  upon  a  request  signed  by  a  solicitor  acting  on  Inyestiiig 
behalf  of  any  person  claiming  to  be  entitled  to  or  interested  in  securi-  Sj^^ij^  ^ 
ties  in  Court,  that  the  dividends  or  interest  accruing  on  any  specified  on  request, 
securities  may  not  be  invested,  being  at  any  time  left  at  the  pay  office, 

the  paymaster  shall  be  at  liberty  to  cease  to  invest  any  more  dividends 
or  interest  accruing  on  such  securities  or  to  place  the  same  on  deposit 
until  he  has  received  notice  of  an  order  in  that  behalf  (v), 

(v)  See  note  [p)  to  rule  69. 

VJJUL.  Money  ok  Deposit,  un)  Intebest  thebeon. 

76.  Subject  to  the  two  rules  next  following  all  money  to  be  lodged  ^^^  ^  ^. 
in  Court  in  the  Chancery  Division  shall  be  placed  on  deposit  without  a  deposit?'^ 
request.    But  money  arising  by  the  sale,  conversion,  or  payment  off  of 
securities  in  Court  in  that  division  shall  only  be  placed  on  deposit 

upon  a  request  to  that  effect  (u'). 

{w)  This  and  the  nine  following  rules  are  taken  with  certain  alterations  from 
rules  68—80  of  the  Chancery  Funds  Rules,  1874. 

77.  Money  shall  not  be  placed  on  deposit  in  the  following  cases : —    itfoney  not 

(a.)  In  any  cause  or  matter  in  the  Queen's  Bench  or  Probate  to  be  placed 
■r^•  J  A  ji    •     ii_  -Ti*  •  •  ^^  deposit  in 

Divorce  and  Admiralty  Divisions.  certain  cases. 

(b.)  When  lodged  under  the  standing  orders  of  either  House  of 
Parliament,  pursuant  to  the  Act  9  &  10  Yict.  c.  20,  or  any  Act 
amending  the  same,  in  respect  of  works  or  undertakings  to  be 
executed  under  the  authority  of  Parliament. 

(c.)  If  lodged  prior  to  the  commencement  of  the  Court  of  Chancery 
Funds  Act,  1872,  pursuant  to  the  Copyhold  Acts,  or  to  sect.  69  of 
the  Lands  Clauses  Consolidation  Act,  1845. 

(d.)  When  the  amount  is  less  than  10/. 

(e.)  When  a  payment  schedule  dealing  with  the  money  otherwise 
than  by  directing  it  to  be  placed  on  deposit  has  been  left  at  the 
pay  office. 

(f.)  When  a  request  that  the  money  shall  not  be  placed  on  deposit, 
signed  by  a  solicitor  acting  on  behalf  of  a  person  claiming  to  be 
entitled  to  or  interested  in  the  money,  is  left  at  the  pay  office : 
Provided  that  the  person  making  such  request  may  at  any  time 
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placing 
money  on 
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As  to  placing 
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version of 
government 
securities. 


No  interest 
computed  on 
a  fraction 
of  1/. 


withdraw  the  same,  and  request  that  the  money  may  be  placed  on 
deposit  (x). 

{x)  See  note  (tc)  to  mle  76. 

78.  Money  shall  be  withdrawn  from  deposit  in  the  following 
cases : — 

(a.)  When  an  order  directs  the  money  to  be  dealt  with  to  such  an 
amount  as  may  be  sufficient  to  comply  therewith : 

(b.)  When  the  amount  is  reduced  below  10/. : 

(c.)  Upon  a  request  sigpied  by  a  solicitor  acting  on  behalf  of  a 
person  interested,  and  countersigned  by  a  chief  clerk  or  registrar, 
containing  a  notification  that  the  money  is  about  to  be  dealt  with 
by  an  order  (y). 

(y)  See  note  (tr)  to  rule  76. 

79.  The  placing  on  deposit  of  money  lodged  in  Conrt  shall  not  be 
deferred  beyond  the  15th  or  the  last  day  of  the  month  in  which  it  shall 
be  lodged  in  Court,  whicheyer  day  shall  first  happen  after  such  lodg- 
ment, or  in  the  case  of  money  lodged  in  Court  on  the  last  day  of  a 
month,  the  placing  on  deposit  shall  not  be  deferred  beyond  the  15th 
day  of  the  following  month ;  and  when  a  request  to  place  money  in 
Court  on  deposit  shall  be  sent  to  or  left  at  the  Pay  Office,  the  money 
shall  be  so  placed  on  the  day  succeeding  the  day  on  which  such  request 
shall  be  so  left  or  received  at  the  Pay  Office  (z). 

{t)  See  note  {w)  to  mle  76. 

80.  When  an  order  directs  Qoyemment  securities  to  be  sold  and  the 
whole  of  the  money  arising  thereby  to  be  placed  on  deposit,  and  when 
such  securities  are  realized  by  exchange  as  hereinafter  provided,  such 
money  shall  be  deemed  to  have  been  placed  on  deposit  (without  a 
request  for  that  purpose)  on  the  day  on  which  such  exchange  shall  be 
effected  (a). 

(a)  See  note  [w)  to  rule  76. 

81.  Interest  upon  money  on  deposit  shall  not  be  computed  on  a 
fraction  of  1/.  (b). 

(b)  See  note  (uf)  to  role  76. 


For  what  32.  Except  as  in  this  rule  otherwise  provided,  interest  upon  money 

torestis^ be  ^^  deposit  shall  accrue  by  half  calendar  months,  and  shall  not  be 
computed.  computed  for  any  less  period.  The  periods  from  the  1st  to  the  15th  of 
a  month,  both  days  inclusive,  and  from  the  16th  to  the  last  day  of  a 
month,  both  days  inclusive,  shall,  for  the  purpose  of  computing  such 
interest,  be  reckoned  as  half  calendar  months ;  and  such  interest  shall 
begin  on  the  first  day  of  the  half  calendar  month  next  succeeding  that 
in  which  the  money  is  placed  on  deposit,  and  shall  cease  from  the  last 
day  of  the  half  calendar  month  next  preceding  the  withdrawal  of  the 
money  from  deposit :  Provided  that  when  a  sum  of  money  in  Court 
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amonnting  to  not  less  than  500/.  shall  be  placed  on  deposit,  pursuant      Snpreme 
to  a  request  signed  by  or  on  behalf  of  a  person  claiming  to  be  interested   jt^ieg  jgs*. 

therein,  and  shall  remain  on  deposit  undealt  with  until  the  1st  of  April  

or  the  1st  of  October  next  succeeding  the  day  on  which  it  is  placed  on 
deposit,  interest  shall  begin  on  the  day  indusive  next  succeeding  such 
day  of  placing  on  deposit  (c). 

{e)  See  note  {w)  to  rule  76. 

83.  Interest  which  has  accrued  for  or  during  the  half  years  ending  WhenintereBt 
respectively  the  31st  of  March  and  the  30th  of  September  in  every  credited. 
year  on  money  then  on  deposit  shall,  on  or  before  the  20th  days  of 

the  months  respectively  following,  be  placed  by  the  paymaster  to  the 
ledger  credit  to  which  such  money  shaU  be  standing  on  every  such 
half-yearly  day.  And  when  money  on  deposit  is  withdrawn  from 
deposit,  except  as  to  money  withdrawn  during  the  first  15  days  of  the 
months  of  April  and  October  respectively,  the  interest  thereon  which 
has  accrued  and  has  not  been  credited  shall,  at  the  time  of  with- 
drawal, be  placed  to  the  ledger  credit  to  which  the  money  is  then 
standing  (e?). 

((Q  See  note  {w)  to  rule  76. 

84.  When  money  on  deposit  to  a  ledger  credit  consists  of  sums  Mode  of 
which  have  been  placed  on  deposit  at  different  times,  and  an  order  is  iuterestkf 
made  dealing  with  the  money,  and  part  of  such  money  has  to  be  with-  certain  c&aee 
drawn  from  deposit  for  the  purpose  of  executing  such  order,  the  part  ^f  ^™ 
or  parts  of  the  money  dealt  with  by  such  order  last  placed  and  remain-  withdrawn. 
ing  on  deposit  at  the  time  of  such  withdrawal  shall,  for  the  purpose  of 
computing  interest,  be  treated  as  so  withdrawn,  imless  the  order  other- 
wise directs  (0). 

{e)  See  note  (w)  to  role  76. 

85.  Unless  otherwise  directed  by  an  order,  interest  credited  pur-  Placing  of 
Buant  to  rule  83  on  money  on  deposit  shall,  when  or  so  soon  as  it  "^*®'®®*<^^ 
amounts  to  or  exceeds  10/.,  be  placed  on  deposit,  and  for  the  purpose 

of  computing  interest  upon  it  shall  be  treated  as  having  been  placed 
on  deposit  on  the  last  half-yearly  day  on  which  any  such  interest 
became  due  (/). 

(/)  See  note  {w)  to  role  76. 

IX.   EXOHANGS   OB   CoNVEBSION   OF   Gk>VERimENT    SECURITIES    AND 
TjEUUrSAOTIOKS  WITH  THE  NATIONAL  DeBT  CoMMISSIONEBS. 

86.  When  Government  securities  in  Court  are  directed  to  be  sold,  Exohan^ 
such  securities  may  be  realised  by  exchange  in  the  pay  office  books  in  ^ ^^f^^ 
the  manner  hereinafter  provided.    And  when  money  in  Court  is  re-  actual  pur- 
quired  to  be  invested  in  Gk>vemment  securities,  such  investment  may  ^"^  ^^ 
be  made  by  exchange  in  like  manner. 
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Supreme  [Rules  87 — 93  proyide  for  the  manner  of  recording  exchanges ;  the  commiBsiaii  to 

Court  Funds    be  charged  on  exchanges  and  paid  to  the  Exchequer ;  the  periodical  adjustment  of 
Rules,  1884.    the  exchange  account;  the  adjustment  of  dividends  on  (xoremment  seouzitieB  in 

Court ;  and  the  settling  of  accounts  between  the  pay  office  and  the  National  Debt 

Commissioners.] 


Calculations 
of  residues  to 
be  made  in 
pay  office. 


Evidence  of 
life,  &c. 


Affidavits  in 
other  cases. 


X.  Calculation  of  Eesidues,  Evidence  of  Life,  &c. 

94.  For  the  purpose  of  ascertaining  the  amounts  of  any  residue  or 
aliquot  part  of  money  or  securities  dealt  with  by  an  order,  when  such 
amounts  cannot  be  stated  in  the  payment  schedule  and  are  not 
directed  to  bo  certified,  the  necessary  calculations  shall  be  made  in 
the  pay  office  :  Provided  that  the  paymaster  may  require  such  calcu- 
lations to  be  first  stated  in  a  certificate  signed  by  the  solicitor  of  the 
party  interested. 

95.  When  any  person  is  entitled,  under  an  order,  to  receive  divi- 
dends or  other  periodical  payments  from  the  pay  office,  and  the 
paymaster  requires  evidence  of  life  or  of  the  fulfilment  of  any  condi- 
tions affecting  such  payments,  such  evidence  may  be  furnished  by  a 
declaration  signed  by  a  solicitor  acting  on  behalf  of  such  person,  or  by 
a  declaration  signed  by  the  person  entitled  to  the  payment,  and 
attested  by  a  justice  of  the  peace,  commissioner  to  administer  oaths, 
clerk  in  holy  orders,  or  notary  public ;  and  the  paymaster  shall  act  on 
such  evidence  unless  in  any  case  he  thinks  fit  to  require  such  evidence 
to  be  by  affidavit.  The  paymaster  may  prescribe,  with  the  approval 
of  the  Treasury,  the  terms  in  which  such  declaration  or  affidavit  shall 
be  made,  and  the  forms  to  be  used  for  that  purpose.  The  provisions 
of  this  rule  shall  apply  to  orders  made  before  these  rules  come  into 
operation,  notwithstanding  anything  as  to  evidence  in  such  orders 
contained. 

96.  When  in  carrying  into  efPect  the  directions  of  an  order  evidence 
is  required  by  the  paymaster  for  any  purposes  other  than  those 
included  in  the  immediately  preceding  rules,  he  may  receive  and  act 
upon  an  affidavit,  or  upon  a  statutory  declaration  under  the  Act  of 
5  &  6  Will.  4,  c.  62,  instead  of  an  affidavit,  and  every  such  affidavit 
or  statutory  declaration  shall  be  filed  in  the  Central  Office  when  the 
paymaster  shall  consider  it  necessary  (y). 

iff)  Cf.  rule  26  of  the  Chancexy  Fonda  Roles,  1874. 


Office  copy 
of  Bchedoles, 
&o.  to  be  sent 
to  aodit  office. 


Office  copies 
of  certificates 
and  other 


XI.  Copies  of  Ordebs  and  otheb  Documents  fob  Axjdit  Ofetcb. 

97.  An  office  copy  of  the  schedules  to  every  order  in  the  Chancery 
Division  and  in  Lunacy,  and  of  every  order  in  the  Queen's  Bench 
and  Probate,  Divorce  and  Admiralty  Divisions,  to  be  left  with  and 
acted  upon  by  the  paymaster,  shall  be  transmitted  by  the  proper 
officer  to  the  audit  office ;  and  in  case  of  any  amendments  being  made 
in  any  such  schedule  or  order,  such  office  copy  shall  be  likewise 
amended. 

98.  An  office  copy  of  every  certificate  or  other  authority  of  a  master 
of  the  Supreme  Court,  chief  clerk,  or  taxing  officer,  or  of  a  master  in 
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lunacjy  whicli  is  to  be  acted  upon  by  tbe  paymaster,  or  so  much,  thereof      Supreme 

as  may  be  necessaiy,  and  an  ofiBlce  copy  of  any  certificate,  affidavit,  or   ^^^^  i^^^^ 

statutory  declaration  which  may  be  received  in  evidence  by  the  pay-  ; — 

i_iii  111  .111  /*»  docnxaenta  to 

master,  snail,  when  requested,  be  transmitted  by  the  proper  officer  to  }^  g^^^ 

the  audit  office. 

Xn.  Miscellaneous. 

99.  The  paymaster,  upon  a  request  signed  by  or  on  behalf  of  a  Paymaater 
person  claiming  to  be  interested  in  any  funds  in  Court  standing  to  ^.S^^  ^^ 
a  ledger  credit  specified  in  such  request,  may,  in  his  discretion,  issue  of  funds  in 
a  certificate  of  the  amount  and  description  of  such  funds,  and  such  ^'"*« 
certificate  shall  have  reference  to  the  morning  of  the  day  of  the  date 
thereof,  and  shall  not  include  the  transactions  of  that  day,  and  the 
paymaster  shall  notify  on  such  certificate  the  dates  of   any  orders 
restraining  the  transfer,  sale,  delivery  out,  or  pa3rment,  or  other  deal- 
ing with  the  funds  in  Court  to  the  ledger  credit  mentioned  in  such 
certificate,  and  whether  such  orders  affect  principal  or  interest,  and 

any  charging  orders,  affecting  such  funds,  of  which  respectively  he 
has  received  notice,  and  the  names  of  the  persons  to  whom  notice  is 
to  be  given,  or  in  whose  favour  such  restraining  or  charging  orders 
have  been  made.  The  paymaster  may  re-date  any  such  certificate, 
provided  that  no  alteration  in  the  amount  or  description  of  the  funds 
has  been  made  since  the  certificate  was  issued.  And  when  a  cause  or 
matter  has  been  inserted  in  the  list  referred  to  in  Bule  101,  the  fact 
shall  be  notified  on  the  certificate  relating  thereto  (A). 

(A)  This  rule  is  taken  with  certain  alterations  from  rule  87  of   the  Chancery 
Funds  Rules,  1874. 

100.  Upon  a  request  signed  by  or  on  behalf  of  a  person  claiming  Paymaster 

to  be  interested  in  funds  in  Court,  the  paymaster  may,  in  his  discre-  ™*yM8.«o 

tion,  issue  a  transcript  of  the  account  in  his  books  of  the  ledger  credit  accounts  and 

specified  in  such  request ;  and  if  so  required  by  the  person  to  whom  it  ?™"«^  p.^c*" 

*  :a.  ./  x-  information. 

is  issued,  such  transcript  shall  be  authenticated  at  the  audit  office. 
He  may  also  upon  a  like  request  supply  such  other  information  or 
issue  such  certificates  with  respect  to  any  transactions  or  dealings  with 
funds  in  Court  as  may  from  time  to  time  be  required  in  any  particular 
case  (t). 

(t)  This  is  taken  from  rule  88  of  the  Chancery  Funds  Rules,  1874. 

101.  On  or  before  the  1st  day  of  March  in  every  third  year  the  List  of  dor- 
paymaster  shaU  prepare,  in  sucli  form  and  with  such  particulars  as  ^Ttottde 
the  Treasury  may  from  time  to  time  direct,  a  list  or  statement  of  the  triennially 
ledger  credits  of  causes  and  matters  in  the  books  of  the  pay  office  S^J^^" 
(other  than  those  referred  to  in  the  next  following  rule)  to  which 

there  stood  on  the  Ist  day  of  September  then  next  preceding  any 
securities  or  any  money  not  less  than  50/.,  which  money  or  the  divi- 
dends on  which  securities  have  not  been  dealt  with,  otherwise  than  by 
the  continuous  investment  or  placing  on  deposit  of  dividends,  during 
the  fifteen  years  immediately  preceding  the  last-mentioned  date. 
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Supreme  The  said  list  or  statement  shall  be  filed  in  the  Central  Office,  and  a 

Rules  1884*'   ^^P^  thereof  shall  be  inserted  in  the  **  London  Gazette  "  and  exhibited 

in  the  several  offices  of  the  Court. 

The  paymaster  shall  not  give  any  information  respecting  any  funds 
in  Court  mentioned  in  such  list  or  statement  except  upon  a  request 
signed  by  the  person  applying  for  such  information.  If  such  request 
be  made  by  a  solicitor,  such  information  shall  not  be  given  unless  the 
request  states  the  name  of  the  person  on  whoso  behalf  it  is  made,  and 
that  such  person  is  in  the  opinion  of  the  applicant  beneficially  interested 
in  such  funds.  If  such  request  be  made  by  any  person  other  than  a 
solicitor,  such  information  shall  not  be  given  unless  the  applicant  is 
able  to  satisfy  the  paymaster  that  the  request  is  such  as  may  in  the 
particular  case  be  properly  complied  with  {k). 

(k)  This  is  taken  from  rule  91  of  the  Chancery  Funds  Rules,  1874. 

102.  The  paymaster  may  from  time  to  time  carry  over  to  a  special 
ledger  account  for  small  balances  such  ledger  credit  balances  of  money 
and  securities  as  do  not  together  amount  to  5/.,  and  on  which  the 
money  or  securities  shall  not  have  been  dealt  with  during  the  preceding 
five  years.  When  an  order  dealing  with  funds  carried  over  under 
this  rule  is  to  be  acted  upon,  the  paymaster  shall  carry  back  such, 
funds  and  any  dividends  accrued  thereon  to  the  ledger  credit  from 
which  they  were  so  carried  over,  and  shall  deal  therewith  as  directed 
by  such  order  (/). 

(0  This  is  taken  from  rule  92  of  the  Chancery  Funds  Rules,  1874. 

103.  The  length  of  the  title  of  any  ledger  credit  shall  not  exceed 
thirty-six  words,  exclusive,  in  the  case  of  a  separate  account  in  a  cause 
or  matter,  of  the  title  of  the  cause  or  matter  in  which  such  separate 
account  is  opened :  Provided  that  if  a  sufficient  reason  be  assigned  to 
the  satisfaction  of  the  registrar  or  master  of  the  Supreme  Court  for 
extending  beyond  thirty-six  words  the  title  of  a  ledger  credit,  such  title 
may  be  so  extended ;  and  the  registrar  or  master  shall  in  such  case 
add  to  the  instruction  to  open  such  credit  the  words  **  notwithstanding 
rule  103  ;"  and  provided  that  the  paymaster  may  extend  the  title  of 
a  ledger  credit  if  in  his  opinion  a  sufficient  reason  be  assigned  for  so 
doing.    In  such  title  four  figures  shall  be  reckoned  as  one  word  (m). 

(m)  This  is  taken  from  rule  94  of  the  Chancery  Funds  Rules,  1874. 

104.  Unpaid  cheques  signed  by  the  late  Accountant-Qeneral,  or  any 
of  his  predecessors,  shall  be  a  sufficient  authority  to  the  paymaster 
for  making  the  payments  therein  purporting  to  be  intended  to  be 
made  (n). 

(»]  This  is  taken  from  rule  40  of  the  Chancery  Funds  Rules,  1874. 

105.  An  index  shall  be  made  and  kept  in  the  Central  Office  of  all 
documents  by  these  rules  directed  to  be  filed  there  (o). 

(o)  This  is  taken  from  rule  95  of  the  Chancery  Funds  Rules,  1874. 


Titles  of 
accounts  not 
to  exceed 
S6  words. 


Outstanding 
cheques 
of  late 
Aocountant- 
General. 


Index  of 

documents 

filed. 
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106.  Upon  the  request  of  any  person,  or  of  a  solicitor  acting  on      Surmne 
behalf  of  any  person,  named  in  an  order  and  entitled  to  or  interested   ^^  ^^^ 

in  funds  in  Court,  the  paymaster  shall  record  in  such  manner  as  he *- 

shall  consider  convenient  for  reference,  the  name  and  address  of  such  S^^*^^ 
person,  or  of  the  solicitor  for  the  time  being  acting  on  his  behalf,  and  of  suitors, 
also  any  change  of  such  address  which  may  be  notified  to  him. 

107.  The  directions  of  the  pa^Tnaster  for  giving  effect  to  these  rules  ^oymMter^B 
shall  be  prepared  and  issued  in  such  form  and  manner  as  the  Treasuiy  be  issued  and 
may  from  time  to  time  direct,  and  shall  be  signed  by  such  officers  as  jJ^T^ed  as 
the  Treasury  may  prescribe  or  approve.  prescr^. 

108.  It  shall  be  the  duty  of  the  paymaster  to  comply  with  any  in-  Identifioation 
structions  which  may  be  given  to  him  by  the  Treasury  as  to  the  means  ^^^y°£  ^ 
of  identifying  any  person  to  whom  a  direction  for  payment  of  money  ' 

or  for  delivery  of  secui'ities  out  of  Court  is  issued,  when  such  identifi- 
cation may  be  deemed  necessary. 

109.  Whenever  any  amount  or  number  of  stock,  shares,  or  other  When  stocks 
security  in  Court  (in  this  rule  referred  to  as  the  original  security)  is  TOmiM^M  or 
converted  into  any  other  stock,  shares,  or  other  security  (in  this  rule  other  seouri- 
referred  to  as  the  substituted  security),  so  that  the  description  thereof  y^^  ^^' 
will  differ  from  the  description  given  of  the  original  security  in  the 

order  or  other  authority  under  which  the  paymaster  acts  respecting 
the  same,  the  paymaster  shall  write  off  from  the  ledger  credit  to  which 
the  same  may  be  standing  the  original  security  so  converted,  and  shall 
place  to  the  same  ledger  credit  a  proportionate  part  of  the  substituted 
security ;  and  except  in  so  far  as  any  original  security  may  be  affected 
by  any  order  brought  to  the  Pay  Office  in  due  time  for  that  purpose, 
the  paymaster  shall,  as  far  as  may  bo  practicable,  give  effect  to  every 
part  of  any  order  or  other  authority  under  which  he  has  been  acting 
which  shall  refer  to  any  such  original  security  so  converted  as  afore- 
said, or  the  dividends  thereon,  as  if  it  referred  to  the  substituted 
security  or  the  dividends  thereon,  but  no  payments  of  income  shall  be 
made  in  pursuance  hereof  without  an  order  in  any  case  where  the 
substituted  security  is  in  the  nature  of  a  terminable  annuity. 

110.  Whenever  any  allotment  letters,  scrip  allotments,   or  other  When  allot- 
securities  are  allotted  or  assigned  in  respect  of  any  sums  of  stock,  or  Sock  are  made 
of  any  shares  or  other  security  in  Court,  such  allotment  letters,  scrip  by  companies, 
allotments,  or  other  securities  (excepting  such  of  them,  if  any,  as  may 

be  affected  by  any  order  of  which  the  paymaster  has  notice)  shall  be 
sold.  The  money  to  arise  by  the  said  sale  shall  be  paid  (without 
deduction  for  brokerage)  by  the  broker  to  the  Fay  Office  Account  at 
the  bank  and  placed  in  the  boqks  of  the  Fay  Office  to  the  respective 
ledger  credits  to  which  the  said  stock  or  shares  or  other  security  are 
standing,  in  respect  of  which  such  allotment  letters,  scrip  allotments, 
or  other  securities  have  been  allotted  or  assigned. 

111.  These  rules  shall  not  apply  in  district  registries  to  funds  in  Roles  not  to 
Court  or  hereafter  lodged  in  Court  (jo).  Sot^gis- " 

tries. 
( p)  See  TTiUon  v.  AUiree,  27  Ch.  D.  242,  cited  in  note  (a)  to  role  3,  ante,  p.  217. 

M.  B 
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Supreme  Appendix  No.  1, 

Court  Funds  rporm  of  Lcdgment  Schedule,  referred  to  in  Rule  5.] 

Rules,  1884.  l  J        J  *    J  j 

App.  1.  LoDoaiENT  Schedule. 

In  the  High  Court  of  Justice,  Chancery  Division. 

Date  of  Order, 
Title  of  Cause  or  Matter  1883.    A.  No. 

Ledger  credit.     [If  same  as  title  of  cause,  state  *'  As  above.*'] 


18 


Particulars  of  Funds  to  be 
lodged. 


Person  to  make  the 
Lodgment. 


Amounts. 


Money. 


Securities. 


[Specimen  Lodgment  Schedules,'] 

In  the  High  Court  of  Justice,  Chancery  Division. 
2l8t  July,  1883. 

Re  Morton,  deceased,  Morton  v,  Matthews.     1881.    M.  391. 

Ledger  credit.     As  above. 


Particulars  of  Funds  to  be 
lodged. 


Balance  to  bo  certified  to  be 
duo  on  passing  final  ac- 
count as  receiver. 

Balance  of  the  87/.  5«.  ^d. 
certified  to  be  due  from 
him  as  executor  after  re- 
taining thereout  his  costs. 


Person  to  make  the 
Lodgment. 


Amounts. 


Edmund  James  "White 
(the  receiver). 

James  Matthews  (de- 
fendant). 


Money. 

Securities. 

£ 

s. 

d. 

£ 

«. 

d. 

In  the  High  Court  of  Justice,  Chancery  Division, 
loth  June,  1883. 

A.  r.  B.     1883.    A.  16. 

Ledger  credit.    As  above. 


Particnlani  of  Funds  to  be 

Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

Money. 

Securities. 

Consols .«••.• 

J.  A.  and  J.  B 

Do 

£ 

«. 

d. 

£     ,    #. 

16,000    — 

1.500 '  — 

d. 

Great  Western  Railway 
4  per  cent.  Debenture 
Stock. 

Balance  of  cash  to  be 
certified  by  chief  clerk, 
and  to  be  mvested  and 
accumulated  in  con- 
sols. 

J.  B. 
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Appendix  No.  2. 
IForm  of  Payment  Schedule,  referred  to  in  Sule  6.] 

Fayhbitt  Schedule. 

la  the  High  Court  of  Justice,  Chancery  Division. 

Date  of  Order, 

Title  of  Cause  or  Matter  1883.    A.  No. 

Ledger  credit.    [If  same  as  title  of  cause,  state  **  As  above."] 

Funds  in  Court. 


Supremo 
Couit  Funds 
Rules,  1884. 

App.  2. 


18    » 


Fftrtacnlan  of 

payments,  tronsfen,  or  other 

operationa  ordered. 

Payees  and 

transferees,  or  separate 

acooonts. 

Amounts. 

Money. 

Secorities. 

\^Speeimen  Payment  Sehedules."] 

In  the  High  Court  of  Justice,  Chancery  Dinsion, 
2nd  August,  1883. 

B.  r.  D.     1883.    B.  165. 

Ledger  credit.    As  above. 

ip,.^A^  ;«  n^^^  /  730/.  7*.  Id.  New  3  per  Cent.  Annuities. 
Funds  m  Court  {    lo/.  13,.  2rf.  Cash.  *^ 


Particalars  of 

payments,  transfers,  or  other 

operations  ordered. 

Payees  and 

transferees,  or  sopocato 

acconnta. 

Amoimts. 

Money. 

Becorities. 

Pay     

John  Park 

£ 
5 

79 

8. 

6 
10 

7 
6 

£ 
730 

s, 

7 

d. 

Sell  New  3  per  Cent.  An- 
nuities. 

Out  of  proceeds  and  balance 
of  funds  pay : — 

Costs  of  petitioners   to  be 
taxed. 

Legaov  duty  in  respect  of 
f  una  in  Court. 

Divide   residue  in  fourths, 
and  pay  as  under :  — 
One-fourth   ,...,, . , , , 

.  *  •  a 

John     Smith     (peti- 
tioner). 

Emma  Joy  (petitioner) , 
wife  of  Wm.  Joy,  on 
her  separate  receipt. 

Eliza  Joy  (widow) .... 

Edward  Sparkes. 

Separate    account   of 
WilliamPeter8(plain- 
tiflf). 

7 

One-fourth   , 

Out  of  one-fourth  • . .  • 
Residue  of  last-named 

one-fourth    

Invest  one-fourth   in  New 
3  per  Cent.  Annuities,  and 
carry  over  same,  and  ac- 
cumulate the  dividends  in 
like  annuities. 

Ii2 
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Supreme       In  the  High  Court  of  Justice,  Chancery  Division. 
Court  Funds  4th  September,  1883. 

HiUes,  1884.    s^j^ij  ^  Williams.  1871.     S.  103. 

Ledger  credit.     In  above  cause.    Trust  legacy  of  800/.  for  Charles  Pearoe  and 
Susan  his  wife,  and  their  children  and  incumbrancers. 

/  308/.  is.  \d.  Consolidated  3  per  Cent.  Annuities. 

•CI     J    •    n     ^  J  612/.  11*.  New  3  per  Cent.  Annuities. 
Funds  in  Court     ^^^  ^^^^^  ^^  ^^^^.^ 

\  48/.  U.  3rf.  Cash. 


Particulars  of 

paymentfi,  transfers,  or  other 

ox>erations  ordered. 

Payees  and 

transferees,  or  separate 

accounts. 

Amounts. 

Money. 

Securities. 

Sell  consols    

. . .  • 
■ .  • . 

(  David  Shore         , .  ) 
\  Charles  Weaver  . .  j 

George  Turner. 

James  Watson  

Birmingham  Banking 
Company,     mortga- 
gees. 

Henry  Earlo  (as  mort- 
gagee). 

Robert  Wild  and  Jo- 
seph Hunter,  trustees 
of  Arthur  Turner. 

Matthew  Field 

William  Long. 

£ 
46 

100 
140 

s. 
G 

0 
8 

d. 
2 

0 
4 

£ 

308 
612 

9. 

4 
11 

d. 
1 

Sell  New  3  per  Cent.  An- 
nuities. 

Pay     

0 

Pay  taxed  costs  of  George 

Turner. 
Pay   residue    of    funds    as 

under: — 

One-fifth  

Out  of  one-fifth   

Residue  of  last-named 
one-fifth. 

Out  of  one-fifth  

Residue  of  last-named 
one-fifth. 

One-fifth  

One-fifth   

Appendix  No.  3. 
[^Form  of  combing  Lodgment  and  Payment  Schedule^  referred  to  in  Uule  8.] 

LODOtfEKT  AND  PaTKENT  ScHSDTLE. 

In  the  High  Court  of  Justice,  Chancery  Division. 

Date  of  Order, 

Title  of  Cause  or  Matter  1883.    A.  No. 

Ledger  credit.    [If  same  as  title  of  cause,  state  *'  As  above.**] 

I.   LODOHENT. 


18 


Particulars  of  Funds  to  be 

Pexson  to  make  the 
Lodgment 

Amounts. 

lodged. 

•Honey. 

Securities. 

• 
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II.  Patxxnt. 
Funds  (if  any)  already  in  Court  and  now  dealt  with. 


FftrticularB  of 
paymento,  tranaf  era,  or  other 
«       operationa  ordered. 

Payees  and 

tnmaf erees,  or  eeparato 

aooounts. 

Amoimta. 

Money. 

Secnritiea. 

Supreme 
Court  Funds 
Rules,  1884. 

App.  3. 


Apfbndec  No.  5. 
[^Form  of  Requ€»t  for  LodgtMnt  of  Monty  in  Chancery  Divition,  referred  to  in  Rule  30.] 

High  Coubt  of  JusncE. — Chakc2£st  Ditision. 
I. — Request  for  Direction  for  Lodgment, 
Title  of  Cause  or  Hatter  v.  1883.    A.  No. 

to^TlSfi.  }  P^  "*™  "  *^®  ^'  ^^»  "^^^^  **  ^  abore."] 
Date  of  order  or  certificate  (if  any)  under  which  lodged  18    . 

Further  particulars  (if  any)  required  to  be  stated 

The  Paymaster  is  hereby  requested  to  issue  a  direction  to  the  bank  to  reoeiye 
from  the  sum  of  £  for  the  ledger  credit  in  the  books  of  the  Fay  Office 

above  specified.  {Signature) 

II. — Paymaeier'i  Direction  for  Lodgment. 

To  the  Cashier  of  the  Bank  of  England  (Law  Courts  Branch). 

Please  reoeiye  the  aboye-stated  sum,  and  place  it  to  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

{Signature) 

III. — Bank  Certifieate  of  Receipt, 

To  the  Assistant  Paymaster-General. 

Bank  of  England  18    . 

The  aboye-stated  sum  has  been  this  day  received. 
[Entd.  No.        .]  {Signature) 


Appendix  No.  6. 

{Form  of  Request  for  Lodgment  or  Transfer  of  Securities  in  Chancery  Division,  referred 

to  in  Rule  30.] 

High  Coubt  of  Juancst— Chanceby  DzyisiON. 

I. — Request  for  Direction  for  Lodgment  or  Transfer  of  Securities. 

Title  of  Cause  or  Matter  r.  1883.    A.  No. 

to^S'l^^ed  1 1^^  ^™°  "  *^^^^®  °^  °*^^®'  ®**^®  *'  ^  a^^e."] 

Authority  is  hereby  requested  for  the  lodgrment  or  transfer  to  the  account  of  the 
Paymaster- General  for  and  on  behalf  of  Uie  Supreme  Court  of  Judicature  of  the 
securities  mentioned  below,  for  the  ledger  credit  in  the  books  of  the  Pay  Office 
above  specified. 

To  be  lodged  or  transferred  by 
Description  and  amount  of  securities  • 

Date  of  order  (if  any)  18    •  (Signature)  • 
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Supreme  II. — raymasUrU  Direction  for  Lwlgmcnt  or  Transfer. 

Rules   1884.        Authority  i«  hereby  griven  for  the  lodgment  or  transfer  of  the  above-mentioned 
App.  6.    "    securities  to  the  account  of  the  Paymaster-General  for  tho  time  being  for  and  on 

'  behalf  of  the  Supreme  Court  of  JuoLicaturc. 

{Sifiiatttre)  • 

III. —  Certificate  of  Lodgment  or  Transfer, 

Address  .    Date  18    . 

It  is  hereby  certified  that  in  accordance  with  the  above  authority  tho  sccuiitieB 
herein  meutioued  have  this  day  been  lodged  or  transferred  to  the  account  of  the 
Paymaster-General.  (Signature) 

N.B. — Under  rules  made  in  pursuance  of  Acts  of  Parliament,  the  bank  or  other 
company  in    whose  books  the  transfer  herein  authorized  is  made,   must  certify 
such  transfer  hereon,  and  return  this  document  to  Assistant  Paymaater-General, 
Royal  Courts  of  Justice,  London. 
[Entd.  No.     .] 


Appendix  No.  7. 

[Form  of  Hequest  for  Lodgment  in  Chancery  Division  in  an  Action  for  Debt  or  Damage*, 

referred  to  in  MuU  30.] 

HioH  CouBT  OF  Justice. — Chancebt  Division. 

I. — Request  for  Lodgment  of  Money  in  an  Action  for  Debt  or  Damage*  (iffi<irr 

Order  XXIL  or  MuU  26  of  Order  XXXI. 

Title  of  Cause  or  Matter  v.  1883.    A.  No. 

^^ch  l^^  }  t"  ^^^  "  ^^^  ^^  ^^'  "^^  "Afl  above."] 

The  Paymaster  is  requested  to  issue  a  direction  to  the  Bank  to  receive  £  for 

the  ledger  credit  in  the  books  of  tho  Pay  Office  above  specified ;  which  amount  is 
paid  in*  • 

{Signature) 

*  Insert  one  of   the  following    statomenta,  in  accordance  with   the  drcum- 
stances: — 

(A.)  ''in  satisfaction  of  claim  of  above-named"  [  state  name  ofpariy], 
(B.)   <*  against  claim  of  above-named"  [state  name  of  party]  '*  with  defence  deny- 
ing liability." 
(C.)  <*  to  aeouzity  for  costs  account." 

II. — Paymaster'' s  Direetionfor  Lodgment, 

To  the  Cashier  of  tlio  Bank  of  England  (Law  Courts  Branch). 

Please  receive  tbe  above-stated  sum  and  place  it  to  the  aooonntof  thePaymaster- 
Greneral  for  the  time  being  for  and  on  behau  of  the  Supreme  Court  of  Judicature. 

{Siynature) 

m.—Bank  Certificate  of  Receipt. 

To  the  Assistant  Paymaster- General. 

Bank  of  England  18 

The  above-stated  sum  has  been  this  day  received. 

{Signature)  * 

pEntd.  No.        .] 
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AppewdizNo.  11  (A.).  Supreme 

Court  Funds 
iForm  of  Itequest  for  Payment  of  Money  lodged  **  in  saiUf action,     referred  to  in  Rules   1884. 

J2«fc44(^).]  App.  11  (A)". 

High  Coubt  of  JusticEi  Division. 

JRequfstfor  Payment  of  Money  lodged,  or  appropriatedy  in  satitf action  of  Claim  {under 

Rule  5  or  Rule  11  of  Order  XXI l^. 

Title  of  Cause  or  Matter  v,  18S3.    A.  No. 

Ledger  credit  to    \ 

which  the  money  >  [If  samo  as  title  of  cause,  state  ''  As  abore.'*] 
is  standing.        ) 

To  the  Assistant  Paymaster- General. 

I  hereby  request  that  payment  of  the  sum  of  £  ,  paid  in  in  the  above  action 

may  be  made  to* 

(Signature) 
(Addreu) 

{Date)  18    « 

*  N.B. — If  this  request  is  signed  by  the  plaintiff *s  solicitor  (or  other  person  on  his 
behalf)  the  words  **  the  said  plaintiff  ^^  (naming  him)  must  be  inserted  here.  But  if 
signed  by  the  plaintiff,  he  may  insert  cither  *'  tne,  the  said  plaintiff^*  or  "  the  solicitor 
to  mcy  the  said  plaintiff  ^^  (naming  the  person  to  be  paid),  and  payment  will  be  made 
accordingly.  Such  payment  will  be  made  by  a  crossed  cheque  or  crossed  form  of 
receipt,  which  must  be  passed  through  a  bank. 

[Direction  No.  .] 


AppbmdizNo.  11  (B). 

[jFbrm  of  Request  for  Payment  of  Money  lodged  **  against  Claim,"  referred  to 

in  Rule  44  (B).] 

High  Coubt  of  JusnoB,  Division. 

Request  for  Payment  of  Money  lodged  or  appropriated  against  Claim,  with  Defence  denying 

Liability  \tmdcr  Rule  6  or  Rule  11  of  Order  XXII.'] 

Title  of  Cause  or  Matter  r.  1883.    A.  No. 

Ledger  credit  to  \ 

which  the  money  >  [If  same  as  title  of  cause,  state  *'  As  above."] 
is  standing.      ) 

To  the  Assistant  Paymaster-General. 

I  hereby  notify  that  the  sum  of  £  paid  in  in  the  above  action  has  been 

accepted  by  the  plaintiff  in  satisfaction,  and  I  declare  that  due  notice  has  been  given 
of  such  acceptance  thereof.  And  I  request  that  payment  of  the  said  sum  may  be 
made  to* 

(Signature) 
(Address)  . 

(Date)  18    » 

*  N.B. — If  this  request  is  signed  by  the  plaintiff's  solicitor  (or  other  person  on 
his  behalf)  the  words  **  the  said  plaintiff"  (naming  him)  must  be  inserted  here.  But 
if  signed  by  the  plaintiff,  he  may  insert  either  ''  me,  the  said  plaintiff,"  or,  **  tfie 
solicitor  to  me,  the  said  plaintiff,"  (naming  the  person  to  be  paid),  and  payment  will  be 
made  accordingly.  Such  payment  will  be  made  by  a  crossed  cheque  or  crossed  form 
of  receipt,  which  must  be  passed  through  a  bank. 

[Direction  No.  .] 
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Supreme  ApPEXDDt  No.  12. 

RulcH    18S4.     [■^O'''''  of  Eequett  for  a  Remittance  by  Pott  of  Money  payable  under  an  Order  of  the  Court, 

Add*  12    '  reft r red  to  in  Rule  48. 
Postal  Address 

Date  ...  IS    • 

-r>  ,             .       ( In  the  Hig^h  Court  of  Justice,  DiTision. 

Kolerence  to     )  ^.^^^  ^j  ^^^^^^  ^^  Matter,  1833.     A.  No. 

Order  of  Court.  (                   Date  of  Order.  18     . 

Precise  title  of  ledger  credit  of  cause  i 
or  matter  in  pay  office  books.        ] 

I,  the  undersigned,  declare  that  I  am  the  person  to  wliom  the  sum  of  £  for, 

a  sum  of  £  half-yearly,  or  <m  the  cane  may  be^  is  directed  to  be  paid  by  the 

above-cited  order  of  the  High  Court  of  Justice,  and  I  request  the  Paymaster- 
General  to  transmit  to  me  by  post,  to  the  above  address,  the  necesHazy  diroction  or 
other  authority  to  enable  mc  to  obtain  payment  of  the  said  sum. 

(Signature) 

We  certify  that  the  person  who  has  signed  this  request  is  known 
lo  us,  and  is  the  person  to  whom  the  sum  therein  mentioned  is 
directed  to  be  paid  by  the  above-mentioned  Order. 

Signatui  m  •  | 

To  the  Assistant  Paymaster- General, 

Royal  Courts  of  Justice,  London. 

*  To  bo  signed  by  two  persons,  one  of  whom  must  be  a  justice  of  the  peace,  a 
commissioner  to  administer  oaths,  or  a  clerk  in  holy  orders,  or  a  notaiy  public. 

SELBORNE,  C. 

1th  February f  1884. 

We  certify  that  these  rules  are  made  with  the  concurrenoe  of  the  Commissioners 
of  her  Majesty's  Treasury. 

HUGH  C.  E.  CHILDER8. 
HERBERT  J.  GLADSTONE. 


36  &  37  Vict.  JUDICATURE  ACT,  1873. 

c.  66. 

36  &  37  VICT.  Cap.  66. 

An  Ad  for  the  conBtitution  of  a  Supreme  Courts  and  for  other  purposes 
relating  to  the  better  Administration  of  Justice  in  England;  and 
to  authorise  the  transfer  to  the  Appellate  Division  of  such  Supreme 
Court  of  the  Jurisdiction  of  the  Judicial  Committee  of  Her 
Majesti/s  Privy  Council.  [5th  August,  1873.] 

Whebeas  it  is  expedient  to  co^istitute  a  Supreme  Court,  and  to 
make  provision  for  the  better  administration  of  justice  in  England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the  law  relating 
to  the  Judicial  Committee  of  her  Majesty's  Privy  Council : 
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Be  it  enacted,  &c.  as  follows :—  36  &  37  Vict. 

c.  C6,  B.  1. 


Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  **  Supreme  Court  of  Short  title. 

Judicature  Act,  1873  "  (a). 

• 

(a)  Sect.  2  named  Nov.  2nd,  1874,  for  the  commencement  of  the  Act.    This  section  Commence- 
vas  repealed  by  a.  1  of  the  Judicature  (Commencement)  Act,   1874,  s.  2  of  which  ment  of  the 
substituted  Nov.  Ist,  187d,  as  the  date  of  the  commencement,  except  as  to  any  pro-  Act 
visiona  directed  to  taJse  effect  on  the  passing  of  the  Act.     Sect.  1  of  the  Judicature 
(Commencement]  Act  was  itself  repealed  by  the  Statute  Law  Revision  Act,  1883, 

46  &  47  Vict.  0.  39,  s.  1. 

PART  I. 

Constitution  and  Judges  of  Supreme  Court. 

3.  From  and  after  the  time  appointed  for  the  conmiencement  of  this  Union  of 
Act,  the  several  Courts  hereinafter  mentioned,  (that  is  to  say,)  the  c^urt^^^to 
High  Court  of  Chancery  of  England,  the  Court  of  Queen's  Bench,  the  one  Supreme 
Court  of  Common  Pleas  at  Westminster,  the  Court  of  Exchequer,  the  ^'"*' 
High  Court  of  Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  the  London  Court  of  Bankruptcy,  shall 
be  united  and  consolidated  together,  and  shall  constitute,  under  and 
subject  to  the  provisions  of  this  Act,  one  Supreme  Court  of  Judicature 
in  England  {b).   * 

(b)  By  08.  0  and  33  of  the  Judicature  Act,  1875,  so  much  of  this  section  as  related 
Ba 


to  the  Bankruptcy  Court  was  repealed.    But  by  s.  93  of  the  Bankruptcy  Act,  1883, 
the  London  Banloruptcy  Court ' 
transferred  to  the  aigh  Court. 


the  London  Banloruptcy  Court  is  united  with  the  Supreme  Court,  and  its  jurisdiction 
Hiirhr 


4.  The  said  Supreme  Court  shall  consist  of  two  permanent  divisions,  Biyision  of 
one  of  which,  under  the  name  of   "Her  Majesty's  High  Court  of  CoSrthxtoa 
Justice,''   shall  have  and  exercise  original  jurisdiction,   with  such  Court  of 
appellate  jurisdiction  from  inferior  Courts  as  is  hereinafter  mentioned,  ^^urt  of 
and  the  other  of  which,  imder  the  name  of  ''Her  Majesty's  Court  of  appellate 
Appeal,"  shall  have  and  exercise  appellate  jurisdiction,  with  such  i^*^<^^' 
original  jurisdiction  as  hereinafter  mentioned  as  may  be  incident  to  the 
determination  of  any  appeal  (c). 

{e)  Aa  to  the  jurisdiction  of  the  Court  of  Appeal,  see  ss.  18, 19,  poit,  pp.  252,  253. 
And  see  B.  S.  C.  1883,  Ord.  LVIII.,  infra. 

5.  Her  Majesty's  High  Court  of  Justice  shall  be  constituted  as  Constitutioii 
follows : — ^The  first  judges  thereof  shall  be  the  Lord  Chancellor,  the  CourSfof 
Lord  Chief  Justice  of  England,  the  Master  of  the  Polls,  the  Lord  Chief  Justice. 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer, 

the  several  Vice-Chancellors  of  the  High  Court  of  Chancery,  the  Judge 
of  the  Court  of  Probate  and  of  the  Court  for  Divorce  and  Matri* 
monial  Causes,  the  several  puisne  justices  of  the  Courts  of  Queen's 
Bench  and  Common  Pleas  respectively,  the  several  junior  barons  of  the 
Court  of  Exchequer,  and  the  judge  of  the  High  Court  of  Admiralty, 
except  such,  if  any,  of  the  aforesaid  judges  as  shall  be  appointed 
ordinary  judges  of  the  Court  of  Appeal. 


250 


JUDICATURE  ACT,  1873. 


3G  &  37  Vict. 
c.  OG,  8.  5. 


Master  of  the 
Kollfl. 

Chief  Justico 
of  the  Com- 
mon Pleas  and 
Chief  Baron. 


Court  of 
Appeal. 


QualificationB 
of  judges. 
Not  required 
to  be  ser* 
jeantfl-at« 
law. 


Sul)ject  to  the  provisions  hereinafter  contained,  whenever  the  office 
of  a  judge  of  the  said  High  Court  shall  become  racant,  a  new  judge 
may  bo  ajipointed  thereto  by  her  Majesty,  by  letters  patent  All 
persons  to  be  hereafter  appointed  to  fill  the  places  of  the  Lord  Chief 
Justico  of  England,  the  Master  of  the  Rolls  ((/),  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief  Baron  (r),  and  their  successors 
respectively,  shall  continue  to  be  appointed  to  the  same  resi)ectivo 
offices,  with  the  same  precedence,  and  by  the  same  respective  titles,  and 
in  the  same  manner,  respectively  as  heretofore.  Every  judge  who  shall 
be  a2)pointed  to  fill  the  i)lace  of  any  other  judge  of  the  said  High 
Court  of  Justice  shall  he  styled  in  his  appointment  **  Judge  of  her  Majesty*  s 
High  Court  of  Justice  ^''^  and  {f)  shall  be  appointed  in  the  same  manner 
in  which  the  puisno  justices  and  junior  barons  of  the  Superior  Courts 
of  Common  Law  havo  been  heretofore  appointed  (y). 

All  the  judges  of  the  said  Court  shall  have  in  all  respects,  save  as  in 
this  Act  is  otherwise  exi)ressly  provided,  equal  power,  authority,  and 
jurisdiction ;  and  shall  be  addressed  in  the  manner  which  is  now  cus- 
tomary in  addressing  the  judges  of  the  Superior  Courts  of  Common  Law. 

The  Lord  Chief  Justico  of  England  for  the  time  being  shall  be 
President  of  the  said  High  Court  of  Justice  in  the  absence  of  the  Lord 
Chancellor. 

{(i)  By  the  Judicature  Act,  1881,  s.  2,  the  Master  of  the  Bolls  was  made  a  judge 
of  the  Court  of  Appeal  only ;  and  by  s.  5  of  the  same  Act  an  additional  judge  of  Uie 
High  Court  may  be  apix)iutod  in  his  place  ;  sec  the  Act,  pofity  p.  296. 

{c)  These  words  in  itahcs  were  repealed  by  the  Statute  Law  Revision  Act,  1883, 
40  &  47  Vict.  c.  39,  s.  1.  By  Order  in  Council  dated  Deccml>cr  10,  1830,  the  officcfi 
of  Chief  Justice  of  the  Common  Pleas  and  Cliiof  Baron  were  abolished. 

(/)  These  words  in  itahcs  were  repealed  by  the  Statute  Law  Revision  Act,  1883, 
s.  1 ;  the  judges  are  now  styled  *^  Justices  of  the  High  Court  *'  (Judicature  Act,  1877, 
8.  4). 

{g)  A  proviso  followed  here  as  to  the  number  of  judges,  which  was  repealed  bj 
Judicature  Act,  1875,  s.  3. 

[Sect.  6,  as  to  the  constitution  of  the  Court  of  Appeal,  was  repealed  by  the  Judica- 
ture Act,  1876  ;  the  constitution  of  the  Court  of  Appeal  is  now  gx)Temed  by  sect.  4 
of  the  latter  Act,  as  modified  by  sect.  15  of  the  Appellate  Jurisdiction  Act,  1876.] 

[Sect.  7  relates  to  vacancies  by  resignation  of  judges,  and  effect  of  vacancies 
generally.] 

8.  Any  barrister  of  not  less  than  ten  years'  standing  shall  be  qualified 
to  be  appointed  a  judge  of  the  said  High  Court  of  Justice ;  and  any 
person  who  if  this  Act  had  not  passed  would  have  been  qualified  by 
law  (A)  to  bo  appointed  a  lord  justico  of  the  Court  of  Appeal  in 
Chancery,  or  has  been  a  judge  of  the  High  Court  of  Justice  of  not  less 
than  one  year's  standing  shall  be  qualified  to  be  appointed  an  ordinary 
judge  of  the  said  Court  of  Appeal :  Provided,  that  no  person  appointed 
a  judge  of  either  of  the  said  Courts  shall  henceforth  be  required  to 
take,  or  to  have  taken,  the  degree  of  serjeant-at-law. 

(A)  Under  14  &  15  Vict.  c.  83,  s.  1,  any  barrister  of  fifteen  years*  standing  might 
be  appointed  a  Lord  Justice. 

[Sects.  9  and  10,  as  to  the  office  and  precedence  of  judges,  were  repealed  by 
Judicature  Act,  1875,  and  the  substance  of  them  re-enacted  by  sects.  5  and  6  of  thiU 
Act.] 
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[Sect.  11  (extended  by  sect.  8  of  the  Act  of  1875  to  the  judge  of  the  Admiralty   36  &  37  Vict. 
Court)  eaved  the  rights  of  patronage,  &c.,  and  obllgtitioxiB  of  existing  judges.]  o.  66,  s.  12. 

12.  If,  in  any  case  not  expressly  provided  for  by  this  Act,  a  liability  Proviaons  for 
to  any  duty,  or  any  authority  or  power,  not  incident  to  the  administra-  duties  of 
tion  of  justice  in  any  Court,  whose  jurisdiction  is  transferred  by  this  judges  of  the 
Act  to  the  High  Court  of  Justice,  shall  have  been  imposed  or  conferred  Coijrtg^ 
by  any  statute,  law,  or  custom  upon  the  judges  or  any  judge  of  any  of 
such  Courts,  save  as  hereinafter  mentioned,  every  judge  of  the  said 
High  Court  shall  bo  capable  of  performing  and  exercising,  and  shall 
be  liable  to  perform  and  empowered  to  exercise  every  such  duty, 
authority,  and  power,  in  the  same  manner  as  if  this  Act  had  not 
passed,  and  as  if  he  had  been  duly  appointed  the  successor  of  a  judge 
liable  to  such  duty,  or  possessing  such  authority  or  power,  before  the 
passing  of  this  Act.    Any  such  duty,  authority,  or  power  imposed  or 
conferred  by  any  statute,  law  or  custom,  in  any  such  case  as  aforesaid, 
upon  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  or 
the  Lord  Chief  Baron,  shall  continue  to  be  performed  and  exercised  by 
them  respectively,  and  by  their  respective  successors,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

[Sects.  13 — 16  relate  to  salaries  and  pensions  of  judges.    One  clause  of  sect.  13 
was  repealed  by  the  Act  of  1876.] 

PAET  n. 

Jurisdiction  and  Law, 

16.  The  High  Court  of  Justice  shall  be  a  Superior  Court  of  Eecord,  Jurisdiction 
and,  subject  as  in  this  Act  mentioned,  there  shall  be  transferred  to  ^  ^}^\ 
and  vested  in  the  said  High  Court  of  Justice  the  jurisdiction  which,  at  juAtice. 
the  commencement  of  this  Act,  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  of  the  Courts  following ;  (that  is  to  say,) 
(1.)  The  High  Court  of  Chancery,  as  a  Common  Law  Court  as  well 
as  a  Court  of  Equity,  including  the  jurisdiction  of  the  Master 
of  the  EolLs,  as  a  Judge  or  Master  of  the  Court  of  Chancery, 
and  any  jurisdiction  exercised  by  him  in  relation  to  the  Court 
of  Chancery  as  a  Common  Law  Court ; 


(2. 
(3. 

(4. 

(5. 
(6. 

(7. 

(8. 

(9. 
(10. 
(11. 


The  Court  of  Queen's  Bench  ; 

The  Court  of  Common  Pleas  at  Westminster ; 

The  Court  of  Exchequer,  as  a  Court  of  Revenue,  as  well  as  a 

Common  Law  Court ; 
The  High  Court  of  Admiralty ; 
The  Court  of  Probate ; 

The  Court  for  Divorce  and  Matrimonial  Causes ; 
The  London  Court  of  Bankruptcy  («) ; 
The  Court  of  Common  Pleas  at  Lancaster  \ 
The  Court  of  Pleas  at  Durham ; 
The  Courts  created  by  Commissions  of  Assize,  of  Oyer  and 

Terminer,  and  of  Gaol  Delivery,  or  any  of  such  Commissions. 
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36  &  37  Vict, 
c.  66,  8.  16. 


Jurisdiction 
not  tran8- 
f erred  to 
High  Court. 


Jurifldiction 
tranaf  erred 
to  Court  of 
Appeal. 


The  jurisdiction  by  this  Act  transferred  to  the  High  Court  of  JuBtice 
shall  include  (subject  to  the  exceptions  hereinafter  contained)  the 
jurisdiction  which,  at  the  commencement  of  this  Act,  was  vested  in,  or 
capable  of  being  exercised  by,  all  or  any  one  or  more  of  the  Judges  of 
the  said  Courts,  respectively,  sitting  in  Court  or  Chambers,  or  else- 
where, when  acting  as  Judges  or  a  Judge,  in  pursuance  of  any  statute, 
law,  or  custom,  and  all  powers  given  to  any  such  Court,  or  to  any  such 
Judges  or  Judge,  by  any  statute;  and  also  all  ministerial  powers, 
duties,  and  authorities,  incident  to  any  and  every  part  of  the 
jurisdictions  so  transferred  (A). 

(/)  As  to  the  London  Court  of  Bankruptcy,  see  note  {b)  to  sect.  3,  anUj  p.  249. 

[k)  As  to  the  jurisdiction  of  the  High  Court,  see  Salt  v.  Cooper,  16  Ch.  D.  p.  649. 
A  Chancery  judge  has  jurisdiction  (but  see  Pnc^tmaH  v.  Thommt^  9  P.  D.  210)  to  grant 
or  recall  probate  of  a  will,  but  as  a  matter  of  discretion  will  not  exercise  it  {rinney 
V.  Hunt,  6  Ch.  D.  98  ;  Me  Jvonj,  10  Ch.  D.  p.  375 ;  Bradford  v.  Young,  26  Ch.  D.  656). 
So,  too,  he  may  make  an  order  on  summons  under  3  &  4  Will.  4,  c.  42,  s.  40,  requiring 
the  attendance  of  a  witness  before  an  arbitrator  (CVar6ro//yA  y.  Toothillj  17  Ch.  D.  787). 

17.  There  shall  not  bo  transferred  to  or  vested  in  the  said  High 
Court  of  Justice,  by  virtue  of  this  Act, — 

(1.)  Any  appellate  jurisdiction  of  the  Court  of  Appeal  in  Chancery, 

or  of  the  same  Court  sitting  as  a  Court  of   Appeal    ia 

Bankruptcy : 
(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in  Chancery  of  the 

County  Palatine  of  Lancaster : 
(3.)  Any  jurisdiction  usually  vested  in  the  Lord  Chancellor  or  in  the 

Lords  Justices  of  Appeal  in  Chancery,  or  either  of  them,  in 

relation  to  the  custody  of  the  persons  and  estates  of  idiots, 

lunatics,  and  persons  of  unsound  mind  {I) : 
(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in  relation  to 

grants  of  Letters  Patent,  or  the  issue  of  commissions  or  other 

writings,  to  be  passed  under  the  Great  Seal  of  the  United 

Kingdom : 
(5.)  Any  jurisdiction  exercised  by  the  Lord  Chancellor  in  right  of  or 

on  behalf  of  her  Majesty  as  visitor  of  any  College,  or  of 

any  charitable  or  other  foundation : 
(6.)  Any  jurisdiction  of  the  Master  of  the  Eolls  in  relation  to  records 

in  London  or  elsewhere  in  England  (m). 

[1)  See  Judicature  Act,  1875,  s.  7,  post,  p.  279. 

(m)  The  Master  of  the  Bolls,  it  was  held,  could  direct  the  amendment  of  a  clerical 
error  in  a  specification  filed  in  the  Patent  Office  {ReJohnton^t  Patentf  6  Ch.  D.  603  ; 
He  Gate,  26  Ch.  D.  105). 

18.  The  Court  of  Appeal  established  by  this  Act  shall  be  a  Superior 
Court  of  Becord,  and  there  shall  be  transferred  to  and  vested  in  such 
Court  all  jurisdiction  and  powers  of  the  Courts  following ;  (that  is  to 

Bay,) 

(1.)  All  jurisdiction  and  powers  of  the  Lord  Chancellor  and  of  the 
Court  of  Appeal  in  Chancery,  in  the  exercise  of  his  and  its 
appellate  jurisdiction,  and  of  the  same  Court  as  a  Court  of 
Appeal  in  Bankruptcy  (n) : 
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(2.)  All  jurisdiction  and  powers  of  the  Court  of  Appeal  in  Chancery  30  &  37  Vict, 
of  the  county  palatine  of  Lancaster,  and  all  jurisdiction  and  ^'  '^' 
powers  of  the  Chancellor  of  the  duchy  and  county  palatine  of 
Lancaster  when  sitting  alone  or  apart  from  the  Lords  Justices 
of  Appeal  in  Chancery  as  a  Judge  of  re-hearing  or  appeal 
from  decrees  or  orders  of  the  Court  of  Chancery  of  the  county 
-palatine  of  Lancaster  (o) : 

(3.)  All  jurisdiction  and  powers  of  the  Court  of  the  Lord  Warden 
of  the  Stannaries  assisted  by  his  assessors,  including  all  juris- 
diction and  powers  of  the  said  Lord  Warden  when  sitting  in 
his  capacity  of  Judge : 

(4.)  All  jurisdiction  and  powers  of  the  Court  of  Exchequer  Chamber  : 
-  (5.)  All  jurisdiction  vested  in  or  capable  of  being  exercised  by  her 
Majesty  in  Council,  or  the  Judicial  Committee  of  her  Ma- 
jesty's Privy  Council,  upon  appeal  from  any  judgment  or 
order  of  the  High  Court  of  Admiralty,  or  from  any  order  in 
lunacy  made  by  the  Lord  Chancellor,  or  any  other  person 
having  jurisdiction  in  lunacy. 

(n)  No  judge  of  the  High  Court  can  now  re-hear  a  case,  whether  decided  by  Re-hearing, 
himself  or  any  other  judge,  the  power  to  re-hear  being  part  of  the  appellate  juris- 
diction (Re  St,  Kazaire  0>.,  12  Gh.  D.  88) ;  and  see  Re  Hooper ^  14  Ch.  D.  1  ;  Flower 
T.  Lloydy  6  Ch.  D.  297,  as  to  the  power  of  the  Appeal  Court  to  re-hear  an  appeal. 

The  Court  of  Appeal  cannot  hear  an  original  petition,  its  jurisdiction  being  purely 
appellate  {fie  Dunraven  Co,,  24  W.  R.  37  ;  33  L.  T.  371). 

(o)  As  to  the  Palatine  Court,  see  Re  Longdendale  Spinning  Cb.,  8  Ch.  D.  150;  Lee  Palatine 
v.  Kuttallf  12  Ch.  D.  61  ;  Toicnand  v.  Toivnund,  23  Ch.  D.  100.  Court. 

19.  The  said  Court  of  Appeal  shall  have  jurisdiction  and  power  to  Appeals  from 
hear  and  determine  appeals  from  any  judgment  or  order,  save  as  H^fi>"  Court, 
hereinafter  mentioned  {p\  of  her  Majesty's  High  Court  of  Justice, 
or  of  any  Judges  or  Judge  thereof,  subject  to  the  provisions  of  this 
Act,  and  to  such  Bules  and  Orders  of  Court  for  regulating  the  terms 
and  conditions  on  which  such  appeals  shall  be  allowed,  as  may  be 
made  pursuant  to  this  Act. 

For  all  the  purposes  of  and  incidental  to  the  hearing  and  deter- 
mination of  any  appeal  within  its  jurisdiction,  and  the  amendment, 
execution,  and  enforcement  of  any  judgment  or  order  made  on  any 
such  appeal,  and  for  the  purpose  of  every  other  authority  expressly 
given  to  the  Court  of  Appeal  by  this  Act,  the  said  Court  of  Appeal 
shall  have  all  the  power,  authority,  and  jurisdiction  by  this  Act  vested 
in  the  High  Court  of  Justice  {q). 

(p)  There  is  no  appeal  except  by  leave  from  an  order  made  by  consent,  or  only  What  orders 
as  to  costs  in  the  discretion  of  the  Court ;  see  sect.  49,  post,  p.  265  ;  and  there  is  no  not  appeal- 
appeal  direct  to  the  Court  of  Appeal  from  an  order  made  at  Chambers,  except  by  able, 
leave ;  see  sect.  60,  pott,  p.  266.     By  sect.  20  of  the  Appellate  Jurisdiction  Act, 
1876,  no  appeal  lies  where  it  is  provided  that  the  decision  of  a  Court  or  judge  Bh«ll 
be  final. 

{q)  An  appeal  lies  from  a  decision  upon  a  question  of  fact ;  but  where  the  evi-   j^npeal  on 
dence  has  been  taken  vivd  voce  and  the  judg^  below  has  consequently  had  an  oppor-   giieeUon  of 
tunity  of  observing  the  demeanour  of  the  witnesses,  the  Court  of  Appeal  will  be   ^^ 
very  slow  to  differ  from  him  {Bigsby  v.  Dickinson,  4  Ch.  D.  21). 

[Sects.  20  and  21  are  repealed  by  sect.  21  of  the  Appellate  Jurisdiction  Act,  1876.] 
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36  &  37  Vict.       22.  From  and  after  the  commencement  of  this  Act  the  several  juris- 
°'     *  ^'    '"    dictions  which  by  this  Act  are  transferred  to  and  vested  in  the  said 

Transfer  of      High  Court  of  Justice  and  the  said  Court  of  Appeal  respectively  shall 

businew.  cease  to  bo  exercised,  except  by  the  said  High  Court  of  Justice  and  the 

said  Court  of  Appeal  respectively,  as  provided  by  this  Act;  and  no  further 
or  other  appointment  of  any  judge  to  any  Court  whose  jurisdiction  is 
so  transferred  shall  bo  made  except  as  provided  by  this  Act :  Provided, 
that  in  all  causes,  matters,  and  proceedings  whatsoever  which  shall 
have  been  fully  heard,  and  in  which  judgment  shall  not  have  beea 
given,  or  having  been  given  shall  not  have  been  signed,  drawn  up, 
passed,  entered,  or  otherwise  perfected  at  the  time  appointed  for  the 
commencement  of  this  Act,  such  judgment,  decree,  rule,  or  order  may 
be  given  or  made,  signed,  drawn  up,  passed,  entered,  or  perfected 
respectively,  after  the  commencement  of  this  Act,  in  the  name  of  the 
same  Court,  and  by  the  same  judges  and  ojficers,  and  generally  in  the 
same  manner,  in  all  respects  as  if  this  Act  had  not  passed ;  and  the 
same  shall  take  effect,  to  all  intents  and  purposes,  as  if  the  same  had 
been  duly  perfected  before  the  commencement  of  this  Act ;  and  every 
judgment,  decree,  rule,  or  order  of  any  Court  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court  of  Justice  or  the  said  Court 
of  Appeal,  which  shall  have  been  duly  perfected  at  any  time  before 
the  commencement  of  this  Act,  may  be  executed  and  enforced,  and,  if 
necessary,  amended  or  discharged  by  the  said  High  Court  of  Justice 
and  the  said  Court  of  Appeal  respectively,  in  the  same  manner  as  if  it 
had  been  a  judgment,  decree,  rule,  or  order  of  the  said  High  Court  or 
of  the  said  Court  of  Aj)peal ;  and  all  causes,  matters  and  proceedings 
whatsoever,  whether  civil  or  criminal,  which  shall  be  pending  in  any 
of  the  Coiu'ts  whose  jurisdiction  is  so  transferred  as  aforesaid  at  the 
commencement  of  this  Act,  shall  be  continued  and  concluded,  as  follows 
(that  is  to  say),  in  the  case  of  proceedings  in  error  or  on  appeal,  or  of 
proceedings  before  the  Court  of  Appeal  in  Chancery,  in  and  before  her 
Majesty's  Court  of  Appeal;  and,  as  to  all  other  proceedings,  in  and 
before  her  Majesty's  High  Court  of  Justice.  The  said  Courts  respec- 
tively shall  have  the  same  jurisdiction  in  relation  to  all  such  causes, 
matters  and  proceedings  as  if  the  same  had  been  commenced  in  the  said 
High  Court  of  Justice,  and  continued  therein  (or  in  the  said  Court  of 
Appeal,  as  the  case  may  be)  down  to  the  point  at  which  the  transfer 
takes  place ;  and,  so  far  as  relates  to  the  form  and  manner  of  pro* 
cedure,  such  causes,  matters  and  proceedings,  or  any  of  them,  may  be 
continued  and  concluded,  in  and  before  the  said  Courts  respectively, 
either  in  the  same  or  the  like  manner  as  they  would  have  been  con* 
tinned  and  concluded  in  the  respective  Courts  from  which  they  shall 
have  been  transferred  as  aforesaid,  or  according  to  the  ordinary  course 
of  the  said  High  Court  of  Justice  and  the  said  Court  of  Appeal  respec- 
tively (so  far  as  the  same  may  be  applicable  thereto),  as  the  said  Courts 
respectively  may  think  fit  to  direct. 

Roles  aa  to  SiS.  The  jurisdiction  by  this  Act  transferred  to  the  said  High  Court 
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of  Justice  and  tlio  said  Court  of  Appeal  respectively  shall  be  exercised  36  &  37  Vict, 
(so  far  as  regards  procedure  and  practice)  in  the  manner  provided  by    ^'     '  "'     ' 
this  Act,  or  by  such  rules  and  orders  of  Court  as  may  be  made  pur-  ?^®^?®,?* 
Buant  to  this  Act  (r) ;  and  where  no  special  provision  is  contained  in 
this  Act  or  in  any  such  rules  or  orders  of  Court  with  reference  thereto, 
it  shall  be  exercised  as  nearly  as  may  bo  in  the  same  manner  as  the 
same  might  have  been  exercised  by  the  respective  Courts  from  which 
such  jurisdiction  shall  have  been  transferred,  or  by  any  of  such  Courts, 
(r)  For  the  rules  of  Court  now  in  force,  see  infra, 

24.  In  every  civil  cause  or  matter  commenced  in  the  High  Court  Law  and 
of  Justice  law  and  equity  shall  be  administered  by  the  High  Court  of  concmrently 
Justice  and  the  Court  of  Appeal  respectively  according  to  the  rules  administered, 
following : 

(1.)  If  any  plaintiff  or  petitioner  claims  to  bo  entitled  to  any  equit- 
able estate  or  right,  or  to  relief  upon  any  equitable  ground 
against  any  deed,  instrument,  or  contract,  or  against  any 
right,  title,  or  claim  whatsoever  asserted  by  any  defendant  or 
respondent  in  such  cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could  only  have  been 
given  by  a  Court  of  equity,  the  said  Courts  respectively,  and 
every  judge  thereof,  shall  give  to  such  plaintiff  or  petitioner 
such  and  the  same  relief  as  ought  to  have  been  given  by  the 
Court  of  Chancery  in  a  suit  or  proceeding  for  the  same  or 
the  like  purpose  properly  instituted  before  the  passing  of 
this  Act. 
(2.)  If  any  defendant  claims  to  be  entitled  to  any  equitable  estate  or 
right,  or  to  relief  upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against  any  right,  title,  or 
claim  asserted  by  any  plaintiff  or  petitioner  in  such  cause  or 
matter,  or  alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or  matter,  the  said 
Courts  respectively,  and  every  judge  thereof,  shall  give  to 
every  equitable  estate,  right,  or  ground  of  relief  so  claimed, 
and  to  every  equitable  defence  so  alleged,  such  and  the  same 
effect,  by  way  of  defence  against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  ought  to  have  given  if  the 
same  or  the  like  matters  had  been  relied  on  by  way  of  defence 
in  any  suit  or  proceediug  instituted  in  that  Court  for  the  same 
or  the  like  purpose  before  the  passing  of  this  Act  («). 

{»)  See  as  to  this  sub-section,  Eyre  v.  Eughet,  2  Ch.  D.  148 ;  Moatt/n  y.  JFefi 
Mostyn  Co,,  1  C.  P.  D.  146. 

(3.)  The  said  Courts  respectively,  and  every  judge  thereof,  shall 
also  have  power  to  grant  to  any  defendant  in  respect  of  any 
equitable  estate  or  right,  or  other  matter  of  equity,  and  also 
in  respect  of  any  legal  estate,  right,  or  title  claimed  or  asserted 
by  him,  all  such  relief  against  any  plaintiff  or  petitioner  as 
such  defendant  shall  have  properly  claimed  by  his  pleading, 
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3C  &  37  Vict.  and  as  tho  said  Courts  respectively,  or  any  judffe  thereof, 

^      *  '•  might  have  granted  in  any  suit  instituted  for  that  purpose  by 

the  same  defendant  against  the  same  plaintiff  or  petitioner ; 
and  also  all  such  relief  relating  to  or  connected  with  the 
original  subject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  x^erson,  whether  already  a  party  to 
the  same  cause  or  matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  writing  of  such  claim  pursuant  to  any 
rule  of  Court  or  any  order  of  the  Court,  as  might  properly 
have  been  granted  against  such  person  if  he  had  been  made 
a  defendant  to  a  cause  duly  instituted  by  the  same  defendant 
for  the  like  purpose  ;  and  every  person  served  with  any  such 
notice  shall  thenceforth  be  deemed  a  party  to  such  cause  or 
matter,  with  the  same  rights  in  respect  of  his  defence  against 
such  claim,  as  if  he  had  been  duly  sued  in  the  ordinary  way 
by  such  defendant  {t\ 

(/)  Soe  Ord.  XIX.  p.  3,  and  note  ^)  thereto,  po%t^  p.  355. 

(4.)  The  said  Courts  respectively,  and  every  judge  thereof,  shall 
recognize  and  take  notice  of  all  equitable  estates,  titles,  and 
rights,  and  all  equitable  duties  and  liabilities  appearing  inci- 
dentally (m)  in  the  course  of  any  cause  or  matter,  in  the  same 
manner  in  which  the  Court  of  Chancery  would  have  recognized 
and  taken  notice  of  the  same  in  any  suit  or  proceeding  duly 
instituted  therein  before  the  passing  of  this  Act. 

(m)  See  JrUilams  v.  Snowden,  W.  N.  (1880),  124. 

(5.)  No  cause  or  proceeding  at  any  time  pending  in  the  High  Court 
of  Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained 
by  prohibition  or  injunction ;  but  every  matter  of  equity  on 
which  an  injunction  against  the  prosecution  of  any  such  cause 
or  proceeding  might  have  been  obtained,  if  this  Act  had  not 
passed,  either  unconditionally  or  on  any  terms  or  conditions, 
may  be  relied  on  by  way  of  defence  thereto :  Provided  always, 
that  nothing  in  this  Act  contained  shall  disable  either  of  the 
said  Courts  from  directing  a  stay  of  proceedings  in  any  cause 
or  matter  pending  before  it  if  it  shall  think  fit;  and  any 
person,  whether  a  party  or  not  to  any  such  cause  or  matter, 
who  wotdd  have  been  entitled,  if  this  Act  had  not  passed,  to 
apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any 
judgment,  decree,  rule,  or  order,  contrary  to  which  all  or  any 
part  of  the  proceedings  in  such  cause  or  matter  may  have 
been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively,  by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either  generally,  or 
so  far  as  may  be  necessary  for  the  purposes  of  justice ;  and 
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the  Court  sliall  thereupon  make  such  order  as  shall  be  36  &  37  Viot. 
jUBtCt').  ^'  ^g*  «•  ^^- 

(v)  An  action  pending  in  one  division  cannot  now  be  stayed  by  another  division 
{Oarbuit  v.  Fatoeus,  1  Ch.  D.  155) ;  but  a  person  can  be  restrained  from  instiiutinff 
proceedings  {Beaant  v.  JTood,  12  Ch.  D.  605 ;  Cerele  Co.  v.  Lavery^  18  Ch.  D.  666, 
where  a  person  claiming  to  be  a  creditor  of  a  company  was  restrained  from  pre- 
senting a  winding-up  petition ;  Hart  v.  Hart,  18  Ch.  B.  670).  So  where  an  action 
is  brought  against  a  company  pending  a  winding-up  petition,  any  application  to 
stay  proceedings  in  the  action  must  be  made  to  the  Court  in  which  the  action  is 
proceeding  {Re  Artistic  Colour  Co.,  14  Ch.  D.  602) ;  and  see  Buckley,  4th  ed.  p.  206. 
As  to  the  practice  when  a  winding-up  order  has  been  made,  see  Ord.  XLIX.  r.  6, 
and  note  tnereto,  post,  p.  465. 

A  judge  of  the  Chancery  Division  cannot  restrain  a  sheriff  from  dealing  with 
goods  taken  in  execution  under  a  judgment  of  the  Queen's  Bench  Division  {W'riffht 
V.  Redgrave,  11  Ch.  D.  24 ;  and  see  JPbtcell  v.  Jewesbury,  9  Ch.  D.  p.  39 ;  Crowle  r. 
JttuseU,  4  C.  P.  D.  186). 

A  County  Court  before  which  an  administration  suit  is  pending  cannot  stay  pro- 
ceedings in  the  High  Court  in  respect  of  claims  proveable  in  uie  administration 
suit  {CobboldY,  Tryke,  4  Ex.  D.  316). 

As  to  staying  proceedings  to  enforce  a  compromise,  see  Eden  y.  Navih,  7  Ch.  D. 
781 :  and  as  to  staying  proceedings  on  the  ground  that  there  is  another  action 
pending  for  the  same  matter,  see  MeHenry  v.  Lewis,  22  Ch.  D.  397 ;  Feruvian  Co,  y. 
Foekwoldt,  23  Ch.  D.  226;  Hyman  y.  Helm,  24  Ch.  D.  631. 

(6.)  Subject  to  the  aforesaid  provisions  for  giving  effect  to  equitable 
rights  and  other  matters  of  equity  in  manner  aforesaid,  and 
to  the  other  express  provisions  of  this  Act,  the  said  Courts 
respectively,  and  every  judge  thereof,  shall  recognise  and 
give  effect  to  all  legal  claims  and  demands,  and  all  estates, 
titles,  rights,  duties,  obligations,  and  liabilities  existing  by 
the  conunon  law  or  by  any  custom,  or  created  by  any  statute, 
in  the  same  manner  as  the  same  would  have  been  recognised 
and  given  effect  to  if  this  Act  had  not  passed  by  any  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Court  of  Appeal  respectively, 
in  the  exercise  of  the  jurisdiction  vested  in  them  by  this  Act 
in  every  cause  or  matter  pending  before  them  respectively, 
shaU  have  power  to  grant,  and  shall  grant,  either  absolutely 
or  on  such  reasonable  terms  and  conditions  as  to  them  shall 
seem  just,  all  such  remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly  brought  forward  by 
them  respectively  in  such  cause  or  matter ;  so  that,  as  far  as 
possible,  aU  matters  so  in  controversy  between  the  said 
parties  respectively  may  be  completely  and  finally  determined, 
and  all  multiplicity  of  legal  proceedings  concerning  any  of 
such  matters  avoided  (to). 

{w)  As  to  this  sub-section,  see  In  the  good$  of  Tharp,  3  P.  D.  76 ;  Hedley  y.  Bates, 
13  Ch.  D.  498  ;  Dowdenvell  y.  Dowdeswell,  9  C^.  D.  294  ;  and  (as  to  orora  actions) 
Thonuon  y.  South  Eastern  By,,  9  Q.  B.  D.  320.  Under  it  the  Court  may  enforce  a 
compromise  entered  into  pending  an  action  on  a  summons  in  the  action  (Eden  y. 
Jfaith,  7  Ch.  D.  781) ;  and  see  further  as  to  enforcing  a  compromise,  SeuUy  y.  Lord 
Dundonald,  8  Ch.  D.  658 ;  Be  Gaudet,  12  Ch.  D.  882 ;  Hart  y.  Hart,  18  Ch.  D.  670. 
So  long  as  the  final  judgment  in  an  action  remains  unsatisfied,  the  action  is  a 
«« oause  or  matter  pending"  within  this  sub-seotion  (Salt  y.  Cooper,  16  Oh.  D.  644) ; 

K.  S 
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36  &  37  Vict.  Bee,  bowever,  Lcggott  v.  Wettem,  12  Q.  B.  D.  287.     ''A  caiue  iB  said  to  be  pending 
c.  66,  8.  24.     ^^  Court  of  justice  when  any  proceeding  can  be  taken  in  it "  {Rt  Clagett^  20  Ch.  D. 

*— — '—  p.  653), 


Bules  of  law 
upon  certain 
poiutfl. 


Statutes  of 
Limitation 
inapplicable 
to  express 
troste. 


Equitable 
waite. 


Herger. 


Suits  for 
possession  of 
land  by 
mortgagors. 


Assignment 
of  debts  and 
chosesin 
action. 


25.  And  whereas  it  is  expedient  to  take  occasion  of  the  union  of  the 
several  Courts  whoso  jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice  to  amend  and  declare  the  law  to  be  hereafter 
administered  in  England  as  to  the  matters  next  hereinafter  mentioned : 
Be  it  enacted  as  follows : — 

[Sub -Beet.  1,  as  to  the  administration  of  assets  of  insolvent  estates,  was  repealed, 
and  Roct.  10  of  the  Judicature  Act,  1875,  substituted  for  it ;  see  this  section,  post^ 
p.  27y.] 

(2.)  No  claim  of  a  cestui  que  trust  against  his  trustee  for  any  pro- 
perty held  on  an  express  trust,  or  in  respect  of  any  breach  of 
such  trust,  shall  bo  held  to  be  barred  by  any  Statute  of 
Limitations  (x). 

{x)  See  3  &  4  Will.  4,  c.  27,  s.  25;  37  &  38  Vict.  c.  67,  s.  10;  Lewin,  p.  733 
et  ieq.f  7th  ed. ;  this  section  of  the  Statute  of  Limitations  is  now,  it  seems,  ex- 
tended to  personal  estate  {Banner  v.  Berridge,  18  Ch.  D.  p.  262). 

(3.)  An  estate  for  life  without  impeachment  of  waste  fihall  not 
confer  or  be  deemed  to  have  conferred  upon  the  tenant  for 
life  any  legal  right  to  conmiit  waste  of  the  description  known 
as  equitable  waste,  imless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument  creating  such 
estate. 

(4.)  There  shall  not,  after  the  commencement  of  this  Act,  be  any 
merger  by  operation  of  law  only  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity  (y). 

(y)  See  Chambers  v.  Kingham,  10  Ch.  D.  743 ;  Myde  v.  Warden,  3  Ex.  B.  72. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the  possession  or 
receipt  of  the  rents  and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession  or  to  enter  into  the 
receipt  of  the  rents  and  profits  thereof  shall  have  been  given 
by  the  mortgagee,  may  sue  for  such  possession,  or  for  the 
recovery  of  such  rents  or  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong  relative 
thereto,  in  his  own  name  only,  unless  the  cause  of  action 
arises  upon  a  lease  or  other  contract  mAde  by  him  jointly 
with  any  other  person  (z). 

(s)  A  mortgpagor  in  receipt  of  the  rents  and  profits  may  maintain  an  action  for 
an  injunction  to  restrain  an  injury  to  the  mortgaged  property  without  joining  the 
mortgagee ;  see  Fairehugh  y.  Marshall,  4  Ex.  D.  37. 

(6.)  Any  absolute  assignment,  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only),  of 
any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor,  trustee, 
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or  other  person  from  whom  the  assignor  would  have  been  36  &  37  Vict, 

entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall    ^'     *  ^'     ' 

be,  and  be  deemed  to  have  been  effectual  in  law  (subject  to 

all  equities  which  would  have  been  entitled  to  priority  over 

the  right  of  the  assignee  if  this  Act  had  not  passed),  to  pass 

and  transfer  the  legal  right  to  such  debt  or  chose  in  action 

from  the  date  of  such  notice,  and  all  legal  and  other  remedies 

for  the  same,  and  the  power  to  g^ve  a  good  discharge  for  the 

same,  without  the  concurrence  of  the  assignor:   Provided 

always,  that  if  the  debtor,  trustee,  or  other  person  liable  in 

respect  of  such  debt  or  chose  in  action  shall  have  had  notice 

that  such  assignment  is  disputed  by  the  assignor  or  any  one 

claiming  under  him,  or  of  any  other  opposing  or  conflicting 

claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if 

he  think  fit,  to  call  upon  the  several  persons  making  claim 

thereto  to  interplead  concerning  the  same,  or  he  may,  if  he 

think  fit,  pay  the  same  into  the  High  Court  of  Justice  under 

and  in  conformity  with  the  provisions  of  the  Acts  for  the  relief 

of  trustees  (a). 

{a)  This  sub-section  relates  only  to  procedure,  and  does  not  make  that  an  assign-  Assignment 
ment  which  was  not  so  before  the  Judicature  Acts,  e.  g,  a  cheque  {Schroeder  v.  Central  of  choses  in 
Bank,  24  W.  R.  710).  action. 

As  to  the  effect  of  the  words  **  subject  to  aU  equities,  &c.,"  see  Toung  v.  Kitchin^ 
3  Ex.  D.  127;  JSx parte  Theys,  22  Ch.  D.  122  ;  affirmed,  (C.  A.)  25  Ch.  D.  587. 

The  proviso  at  the  end  of  the  sub-section  only  applies  to  a  case  where  there 
has  been  an  absolute  assignment  in  writing  (Re  Sutton^  12  Ch.  D.  175).  As  to 
what  is  such  an  assignment,  see  Southwell  v.  Seotter,  49  L.  J.,  Q.  B.  356  ;  Br  ice  v. 
Bannister,  3  Q.  B.  B.  569 ;  Buck  v.  Bobson,  ibid.  686  ;  Ex  parte  Hall,  10  Ch.  B.  615  ; 
British  Waggon  Co,  v.  Lea,  5  Q.  B.  I).  149.  An  assignment  of  a  mortgage  debt  on 
a  sub-mortgage  is  not,  it  seems,  an  '* absolute  assignment''  within  the  rule  {National 
Provincial  Bank  v.  Harle,  6  Q.  B.  D.  626) ;  Beeus,  as  to  a  deed  by  which  debts  are 
assigned  to  the  plaintiff  upon  trust  to  receive  the  same,  and  thereout  pay  himself 
a  sum  due  to  him  and  hand  the  surplus  to  the  assignor  (Burlinaon  v.  Hall,  12  Q.  B.  D. 
347);  and  see  Walker  v.  Bradford  Bank,  12  Q.  B.  I).  511.  As  to  payment  into  Trustee 
Coiut  under  the  Trustee  Belief  Act,  see  ante,  p.  50  et  eeq.  Belief  Act, 

(7.)  Stipulations  in  contracts,  as  to  time  or  otherwise,  which  would  Stipulations 
not  before  the  passing  of  this  Act  {b)  have  been  deemed  to  be  ^^^^0^0? 
or  to  have  become  of  the  essence  of  such  contracts  in  a  Court  contracts, 
of  equity,  shaU  receive  in  aU  Courts  the  same  construction 
and  effect  as  they  would  have  heretofore  received  in  equity. 

(b)  By  Judicature  Act,  1875,  s.  10,  the  reference  to  the  date  of  the  passing  of  the 
Act  of  1873  is  to  be  deemed  to  refer  to  the  date  of  the  commencement  of  the  Act ; 
and  by  Judicature  (Commencement)  Act,  1874,  s.  2,  the  date  fixed  for  the  com- 
mencement of  the  Act  of  1873  was  November  Ist,  1875.  As  to  time  being  of  the 
essenoe  of  the  contract,  see  NobU  y.  Edwardes,  6  Ch.  D.  378. 

(8.)  A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver  Injunctions 
appointed  by  an  interlocutory  order  of  the  Court  in  all  cases  *^  "^^  ^® 
in  which  it  shaU  appear  to  the  Court  to  be  just  or  convenient 
that  such  order  should  be  made ;  and  any  such  order  may  be 
made  either  unconditionally  or  upon  such  terms  and  conditions 
as  the  Court  shall  think  just ;  and  if  an  injunction  is  asked, 
either  before,  or  at,  or  after  the  hearing  of  any  cause  or 
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matter,  to  prevent  any  threatened  or  apprehended  waste  or 
trcsx)ass,  such  injunction  mc^j  be  granted,  if  the  Court  shall 
think  fit,  ^v^hether  the  person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  be  restrained  under  any  colour 
of  title ;  and  whether  the  estates  claimed  by  both  or  by  either 
of  the  parties  are  legal  or  equitable  (c). 

(<;)  See  Ord.  L.  r.  6,  and  notes  thereto,  post,  p.  467. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  out  of  a  collision 
between  two  ships,  if  both  ships  shall  be  found  to  have  been 
in  fault,  the  rules  hitherto  in  force  in  the  Court  of  Admiralty, 
so  far  as  they  have  been  at  variance  with  the  rules  in  force  in 
the  Courts  of  Common  Law,  shall  prevail. 

(10.)  In  questions  relating  to  the  custody  and  education  of  infants 
the  rules  of  equity  shall  prevail  {d), 

{d)  Ab  to  the  custody  and  education  of  infants,  see  the  Custody  of  Infants  Act, 
1873,  and  notes  thereto,  ante,  p.  97  ;  He  Ethel  Broicn,  13  Q.  B.  D.  614. 

(11.)  Generally  in  all  matters  not  hereinbefore  particularly  men- 
tioned, in  which  there  is  any  conflict  or  variance  between  the 
rules  of  equity  and  the  rules  of  the  common  law  with  refer- 
ence to  the  same  matter,  the  rules  of  equity  shall  prevail  (e). 

(«)  An  executor  or  administrator  is  now  in  the  position  of  a  statnitous  bailee, 
boUi  at  law  and  in  equity,  and  cannot  be  charged  with  loss  of  the  assets  without 
wilful  default  {Job  y.  Job,  6  Ch.  D.  564).  So  where  an  executor  or  administrator 
voluntarily  pays  one  creditor  in  full  before  judgment,  in  an  administration  action, 
the  equity  rule  prevails,  and  the  executor  w^  be  allowed  the  payment  in  his 
accounts  {Us  Kadcliffe,  7  Ch.  D.  733).  Again,  a  person  occupying  under  an 
executory  agreement  for  a  lease  no  longer  becomes  a  mere  tenant  &om  year  to  year 
by  the  payment  of  rent,  but  must  be  teeated  as  holding  on  the  terms  of  the  agree- 
ment {WaUh  y.  LonsdaU,  21  Ch.  D.  9  ;  31  W.  R.  110).  See  also  Anderson  v.  Bank 
of  British  Columbia,  2  Ch.  D.  pp.  664,  658  (discovery) ;  Kendall  y.  MamiUon,  4  App. 
Cas.  504  (joint  and  several  liability  of  partners  on  oontraots) ;  Heath  v.  i^A,  6 
Q.  B.  D.  p.  362  (mortgagor) ;  Bed^rave  v.  Murd,  20  Ch.  D.  p.  12  (rescission  of 
contracts). 

The  sub-section  applies  only  to  matters  of  substantive  law  {La  Grange  v. 
MeAndretPf  4  Q.  B.  D.  210) ;  in  matters  of  practice,  where  no  role  is  laid  down  by 
the  orders,  and  the  old  practice  in  equity  and  at  law  differed,  the  more  convenient 
rule  will  be  followed  (Newbiggin  Gai  Co.  v.  Armstrong,  13  Ch.  D.  310;  Xurse  v. 
Dumford,  ibid.  764). 

PAET  m. 

Sittings  and  Distribution  of  Business. 

26.  The  division  of  the  legal  year  into  terms  shall  be  abolished  so 
far  as  relates  to  the  administration  of  justice;  and  there  shall  no 
longer  be  terms  applicable  to  any  sitting  or  business  of  the  High 
Court  of  Justice,  or  of  the  Court  of  Appeal,  or  of  any  commissionerB 
to  whom  any  jurisdiction  may  be  assigned  under  this  Act ;  but  in  all 
other  cases  in  which,  under  the  law  now  existing,  the  tenns  into  which 
the  legal  year  is  divided  are  used  as  a  measure  for  determining  the 
time  at  or  within  which  any  act  is  required  to  be  done,  the  same  may 
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continue  to  be  referred  to  for  the  same  or  the  like  purpose,  unless  and  36  k  37  Vict, 
until  provision  is  otherwise  made  by  any  lawful  authority.  Subject  to  o«  ^^f  »-  26. 
rules  of  Court,  the  High  Court  of  Justice  and  the  Court  of  Appeal,  and 
the  judges  thereof  respectively,  or  any  such  commissioners  as  afore- 
said, shall  have  power  to  sit  and  act,  at  any  time,  and  at  any  place, 
for  the  transaction  of  any  part  of  the  business  of  such  Courts  respec- 
tively, or  of  such  judges  or  commissioners,  or  for  the  discharge  of  any 
duty  which  by  any  Act  of  Parliament,  or  otherwise,  is  required  to  be 
discharged  during  or  after  term  (/). 

(/)  Ab  to  BittingB  and  racatioiiB,  see  Old.  LZIII.  and  notes  thereto,  pott^  p.  634. 
Notwithatanding  tnis  section  <*  terms  "  may  still  be  referred  to  for  some  purposes 
[ColUfft  ofChrUt  Y.  Martin,  3  Q.  B.  D.  16). 

[Sect.  27  giyes  power  by  Order  in  Council  to  regulate  vacations ;  see  Ord.  LXIII. 
post,  p.  634. J 

28.  Provision  shall  be  made  by  rules  of  Court  for  the  hearing,  in  Sittings  in 
London  or  Middlesex,  during  vacation  by  judges  of  the  High  Court  '^*<»**<>^' 
of  Justice  and  the  Court  of  Appeal  respectively,  of  all  such  applications 

as  may  require  to  be  immediately  or  promptly  heard. 

29.  Her  Majesty,  by  commission  of  assize  or  by  any  other  commis-  Jurisdiction 
sion,  either  general  or  special,  may  assign  to  any  judge  or  judges  of  HiJ^S^lf? 
the  High  Court  of  Justice  or  other  persons  usually  named  in  commis-  on  circuit, 
sions  of  assize,  the  duty  of  trying  and  determining  within  any  place  or 

district  specially  fixed  for  that  purpose  by  such  conunission,  any  causes 
or  matters,  or  any  questions  or  issues  of  fact  or  of  law,  or  partly  of 
fact  and  partly  of  law,  in  any  cause  or  matter  depending  in  the  said 
ELigh  Court,  or  the  exercise  of  any  civil  or  criminal  jurisdiction  capable 
of  being  exercised  by  the  said  High  Court ;  and  any  commission  so 
granted  by  her  Majesty  shall  be  of  the  same  validity  as  if  it  were 
enacted  in  the  body  of  this  Act ;  and  any  commissioner  or  commis- 
sioners appointed  in  pursuance  of  this  section  shall,  when  engaged  in 
the  exercise  of  any  jurisdiction  assigned  to  him  or  them  in  pursuance 
of  this  Act,  be  deemed  to  constitute  a  Court  of  the  said  High  Court  of 
Justice ;  and,  subject  to  any  restrictions  or  conditions  imposed  by  Eules 
of  Court  and  to  the  power  of  transfer,  any  party  to  any  cause  or 
matter  involving  the  trial  of  a  question  or  issue  of  fact,  or  partly  of 
fact  and  partly  of  law,  may,  with  the  leave  of  the  judge  or  judges  to 
whom  or  to  whose  division  the  cause  or  matter  is  assigned,  require  the 
question  or  issue  to  be  tried  and  determined  by  a  commissioner  or  com- 
missioners as  aforesaid,  or  at  sittings  to  be  held  in  Middlesex  or  London 
as  hereinafter  in  this  Act  mentioned,  and  such  question  or  issue  shall 
be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or  issue  of  fact  may  be 
tried  and  determined  in  like  manner  with  the  consent  of  all  the  parties 
thereto. 

80.  Subject  to  Eules  of  Court,  sittings  for  the  trial  by  jury  of  causes  Sittings  for 
and  questions  or  issues  of  fact  shall  be  held  in  Middlesex  and  London,  j'^Lcmd^'*'^ 
and  such  sittings  shall,  so  far  as  is  reasonably  practicable,  and  subject  and  Middle- 
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36  &  37  Vict,  to  vacations,  be  held  continuously  throughout  the  year  by  as  many 
^'  '  ^'  judges  as  the  business  to  be  disposed  of  may  render  necessary.  Any 
judge  of  the  High  Court  of  Justice  sitting  for  the  trial  of  causes  and 
issues  in  Middlesex  or  London,  at  any  place  heretofore  accustomed,  or 
to  be  hereafter  determined  by  Eules  of  Court,  shall  be  deemed  to  con- 
stitute a  Couii;  of  the  said  High  Court  of  Justice. 

31.  For  the  more  convenient  despatch  of  business  in  the  said  High 
Court  of  Justice  (but  not  so  as  to  prevent  any  judge  from  sitting  when- 
ever required  in  any  Divisional  Court,  or  for  any  judge  of  a  different 
division  from  his  own,)  there  shall  be  in  the  said  High  Court  five 
divisions  consisting  of  such  number  of  judges  respectively  as  herein- 
after mentioned.  Such  five  divisions  shall  respectively  include,  imme- 
diately on  the  commencement  of  this  Act,  the  several  judges  following; 
(that  is  to  say,) 

(I.)  One  division  shall  consist  of  the  following  judges ;  (that  is  to 
say),  The  Lord  Chancellor,  who  shall  be  president  thereof, 
the  Master  of  the  EoUs,  and  the  Yice-Chancellors  of  the 
Court  of  Chancery,  or  such  of  them  as  shall  not  be  appointed 
ordinary  judges  of  the  Court  of  Appeal. 

[The  section  provides  similarly  for  the  judges  of  the  Queen's  Bench,  Gominon 
Picas,  Exch(X][ucr,  and  Probate,  Divorce  and  Admiralty  Divisions.] 

Any  judge  of  any  of  the  said  divisions  may  be  transferred  by  her 
Majesty,  under  her  royal  sign  manual,  from  one  to  another  of  the 
said  divisions. 

Upon  any  vacancy  happening  among  the  judges  of  the  said  High 
Court,  the  judge  appointed  to  fill  such  vacancy  shall,  subject  to  the 
provisions  of  this  Act,  and  to  any  Bules  of  Court  which  may  be  made 
pursuant  thereto,  become  a  member  of  the  same  division  to  which  the 
judge  whose  place  has  become  vacant  belonged  (y). 

(^)  By  an  Order  in  Council  dated  December  16th,  1880,  the  Queen's  Bench, 
Common  Pleas  and  Exchequer  Divisions  were  consolidated  into  one  division,  called 
the  Queen's  Bench  Division,  under  the  presidencv  of  the  Lord  Chief  Justice  of 
England,  and  the  offices  of  Chief  Justice  of  the  Cfommon  Pleas  and  Chief  Baron 
were  abolished. 

The  section  originally  contained  a  provision  as  to  supplying  any  defidenoy  in  the 
number  of  judges,  but  this  was  repealed  by  the  Statute  Law  Bevision  Act, 
1883,  sect.  1. 

[Sect.  32  gives  power  to  alter  the  divisions  by  Order  in  Council ;  see  note  to 
sect.  31.1 
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33.  All  causes  and  matters  which  may  be  commenced  in,  or  which 
shall  be  transferred  by  this  Act  to,  the  High  Court  of  Justice,  shall  be 
distributed  among  the  several  divisions  and  judges  of  the  said  High 
Clourt,  in  such  manner  as  may  from  time  to  time  be  determined  by  any 
Bules  of  Court,  or  Orders  of  Transfer,  to  be  made  under  the  authority 
of  this  Act ;  and  in  the  meantime,  and  subject  thereto,  all  such  causes 
and  matters  shall  be  assigned  to  the  said  divisions  respectively,  in  the 
manner  hereinafter  provided.  Every  document  by  which  any  cause 
or  matter  may  be  commenced  in  the  said  High  Court  shall  be  marked 
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with  the  name  of  the  diTision,  or  with  the  name  of  the  judge,  to  which  3d  &  37  Vict. 

or  to  whom  the  same  is  assigned.  ^'     *^'     ' 

34.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Chancery  Afimgnment 

Division  of  the  said  Court :  '  ?*  <^^ 

^^  Dusiiieas  to 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Chancery  at  the  particnliir 

commencement  of  this  Act :  ^7^°^  ^' 

(2.)  All  causes  and  matters  to  be  commenced  after  the  commence*  subject  to   ' 
ment  of  this  Act,  under  any  Act  of  Parliament  by  which  "»!«•• 
ezclusiye  jurisdiction,  in  respect  to  such  causes  or  matters, 
has  been  given  to  the  Court  of  Chancery,  or  to  any  judges 
or  judge  thereof  respectively,  except  appeals  from  County 
Courts: 
(3.)  All  causes  and  matters  for  any  of  the  following  purposes : 
The  administration  of  the  estates  of  deceased  persons ; 
The  dissolution  of  partnerships  or  the  taking  of  partner- 
ship or  other  accounts ; 
The  redemption  or  foreclosure  of  mortgages ; 
The  raising  of  portions,  or  other  charges  on  land ; 
The  sale   and  distribution  of  the  proceeds  of  property 

subject  to  any  lien  or  charge ; 
The  execution  of  trusts,  charitable  or  private ; 
The  rectification,  or  setting  aside,  or  cancellation  of  deeds 

or  other  written  instruments ; 
The  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases ; 
The  partition  or  sale  of  real  estates ; 
The  wardship  of  infants  and  the  care  of  infants'  estates  (A). 
There  shall  be  assigned  (subject  as  aforesaid)  to  the  Queen's  Bench 
Division  of  the  said  Court : 

(1.)  All  causes  and  matters,  civil  and  criminal,  pending  in  the  Court 

of  Queen's  Bench  at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal,  which  would  have 
been  within  the  exclusive  cognizance  of  the  Court  of  Queen's 
Bench  in  the  exercise  of  its  original  jurisdiction,  if  this  Act 
had  not  passed. 

[The  remainder  of  the  Beotion  similarly  ansigns  to  the  Common  Fleas,  Ezohequer, 
and  Probate,  Divorce  and  Admiralty  Diyiaions  (1),  All  matters  pending  in  the 
Court  of  Common  Pleaa,  &o.,  respeotiTely ;  and  (2),  oansee  and  matters  which  wonld 
hare  been  within  the  exdariye  cognisance  of  the  Court  of  Common  Pleas,  &o., 
respeotirely,  if  the  Act  had  not  passed.  By  the  Order  in  Council  of  Dec.  16th, 
1880,  all  causes,  matters,  and  otiier  proceedings  assigned  or  belonging  to  tibe 
Queen's  Bench,  Common  Fleas,  and  Exchequer  Divisions  respectlTely  were  assigned 
to  the  Queen's  Bench  Division.] 

(h)  This  enumeration  does  not  exhaust  all  the  actions  which  were  subject  to  Jurisdiction 
the  old  equitj  jurisdiction  (Rogert  v.  Jimei^  7  Ch.  D.  349).     An  action  falling  of  the 
within  one  of  the  classes  enumerated  will  not  be  sent  for  trial  with  a  jury  unless  it  Chanoerj 
involves  a  simple  issue  of  fact,  the  determination  of  which  will  decide  the  action  Division. 
{CardinaU  v.  Cardinally  25  Ch.  D.  772).     But  see  Philip*  v.  Beale,  26  Ch.  D.  621, 
cited  in  note  (s)  to  Ord.  XXXVI.  r.  1. 

^  Where  a  partnership  action,  instituted  in  the  Common  Fleas  Division,  was  con- 
sidered by  the  Court  better  adapted  for  a  reference  than  for  a  transfer  to  the 
Chanoety  Division,  such  transfer  was  refused  ( Warner  v.  IkUf  W,  N.  (1876),  269) ; 
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36  &  37  Vict,  but  Bee  Hillman  y.  May  hew,  1  Ex.  D.  132,  wHere  a  oounterolaiin  inyolTmg  the  rigrht 
c.  66,  B.  34.  to  specific  performance  was  transferred  to  the  Chancery  Division  bj  a  judge  of  the 
— ^— ^^—  Common  Pleas  Division,  though  the  action  was  in  the  Exchequer  Division.  Where 
the  defendant  in  an  action  in  the  Common  Pleas  Division  relied  on  an  equity  to 
have  a  deed  set  aside  or  reformed  as  part  of  his  defence,  that  Division  held  that  it 
could  give  effect  to  the  equity  so  far  as  was  incidental  to  the  purpoBes  of  the  defence 
(Mosiyn  v.  The  Went  Mostyn  Coal  and  Iron  Co.,  1  C.  P.  D.  146). 

A  jud^e  of  the  Chancery  Division  has  now,  it  is  said,  jurisdiction  (but  see  Friest- 
man  v.  Thomas,  9  P.  D.  210)  to  grant  or  recall  probate  of  a  will,  but  he  would  not 
be  using  a  sound  discretion  if  he  were  to  exercise  that  jurisdiction  (Finnejf  y. 
Hunt,  6  Ch.  D.  98 ;  Bradford  \.  Young,  26  Ch.  D.  656). 


Option  to 

choose 

division. 

Power  of 
transfer. 


Sittings  in 
London  and 
Middlesex 
and  on 
circuits. 


Powers  of 
one  or  more 
jndges  not 
constituting 
a  divisional 
Court. 


[Sect.  35,  giving  a  plaintiff  option  to  choose  in  what  division  he  will  sue,  is 
repealed  by  Judicature  Act,  1875,  and  substantially  re-enacted  by  sect.  11  of  that 

Act.] 

36.  Any  cause  or  matter  may  at  any  time,  and  at  any  stage  thereof, 
and  either  with  or  without  application  from  any  of  the  parties  thereto, 
be  transferred  by  such  authority  and  in  such  manner  as  rules  of  Court 
may  direct,  from  one  division  or  judge  of  the  High  Court  of  Justice 
to  any  other  division  or  judge  thereof,  or  may  by  the  like  authority  be 
retained  in  the  division  in  which  the  same  was  commenced,  although 
such  may  not  be  the  proper  division  to  which  the  same  cause  or  matter 
ought,  in  the  first  instance,  to  have  been  assigned  (t). 

(i)  As  to  transfers,  see  Ord.  XLIX.  rr.  1 — 4,  and  notes  thereto,  po9t^  pp.  463 — 465. 

37.  Subject  to  any  arrangements  which  may  be  from  time  to  time 
made  by  mutual  agreement  between  the  judges  of  the  said  High  Court, 
the  sittings  for  trials  by  jury  in  Xiondon  and  Middlesex  (k\  and  the 
sittings  of  judges  of  the  said  High  Court  under  commissions  of  assize, 
oyer  and  terminer,  and  gaol  delivery,  shall  be  held  by  or  before  judges 
of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  of  the 
said  High  Court ;  provided  that  it  shall  be  lawful  for  her  Majesty,  if 
she  shall  think  fit,  to  include  in  any  such  conmiission  any  ordinary 
judge  of  the  Court  of  Appeal  or  any  judge  of  the  Chancery  Division 
to  be  appointed  after  the  commencement  of  this  Act,  or  any  serjeant- 
at-law,  or  any  of  her  Majesty's  counsel  learned  in  the  law,  who,  for 
the  purposes  of  such  commission,  shall  have  all  the  power,  authority^ 
and  jurisdiction  of  a  judge  of  the  said  High  Court  (/). 

{h)  The  judges  of  the  Probate,  Diyoroe  and  Admiralty  Division  are  included 
(Ju^cature  Act,  1875,  s.  8). 
(/)  The  words  in  itaUos  are  repealed  (Statute  Law  Bevision  Act,  1883,  s.  1). 

[Sect.  38,  relating  to  the  rota  of  judges  for  election  petitions,  is  repealed  by 
Statute  Law  Revision  Act,  1883,  s.  1.    See  now  Judicature  Act,  1881,  s.  16.] 

39.  Any  judge  of  the  said  High  Court  of  Justice  may,  subject  to 
any  rules  of  Court,  exercise  in  Court  or  in  chambers  all  or  any  part  of 
the  jurisdiction  by  this  Act  vested  in  the  said  High  Court,  in  all  such 
causes  and  matters,  and  in  all  such  proceedings  in  any  causes  or  matters, 
as  before  the  passing  of  this  Act  might  have  been  heard  in  Court  or  in 
chambers  respectively,  by  a  single  judge  of  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said  High  Court,  or  as  may  be 
directed  or  authorized  to  be  so  heard  by  any  rules  of  Court  to  be  here- 
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after  made.    In  all  such  cases,  any  judge  sitting  in  Court  shall  be   36  &  37  Vict, 
deemed  to  constitute  a  Court  (m).  o.  66,  b.  39. 

(m)  In  the  Chanoerj  Diyi/aon  an  application  for  a  charging  order  under  sect.  28 
of  the  Solicitors  Act,  1860,  is  properly  made  by  petition  in  the  action  {Brou^  v. 
Trotman,  12  Ch.  D.  880)  ;  though  in  the  Queen's  Bench  Division  the  order  may  be 
made  at  chambers  {Clover  v.  Adam»^  6  Q.  B.  D.  622).  As  to  the  jurisdiction  at 
chambers  generally,  see Eillman  v.  Mayhew^  1  Ex.  D.  132  ;  Bakery.  OakeSy  2  Q.  B.  D. 
171 ;  Hoek  r.  Boor,  43  L.  T.  425.  An  order  for  attachment  will  not  in  the  Chancery 
Division  be  made  on  summons  {Re  Knight,  Knight  v.  Gardiner,  W.  N.  (1883),  162) ; 
new,  in  the  Queen's  Bench  Division  {Salm  Kyrburg  v.  Posnatuiki,  13  Q.  B.  D.  218). 

fBy  sect.  40  such  causes  and  matters  as  are  not  proper  to  be  heard  by  a  single 
judge  were  to  be  heard  by  Divisional  Courts.  Sect.  4 1  made  provision  for  Divi- 
sional Courts,  for  the  business  of  the  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions.  By  sect.  42,  business  arising  out  of  any  cause  or  matter  assigned 
to  the  Chancery  Division  is  to  be  transacted  and  disposed  of  in  the  first  instance  by 
one  judge  only,  as  heretofore  accustomed,  and  every  cause  or  matter  commenced  in 
the  Chancery  Division  of  the  said  High  Court  is  to  be  assigned  to  one  of  the  judges 
thereof,  by  marking  the  same  with  the  name  of  such  of  the  said  judges  as  the 
plaintiff  or  petitioner  (subject  to  the  power  of  transfer)  may  in  his  option  think 
fit.  See  now  Ord.  V.  r.  9,  post,  p.  312.  By  sect.  43,  Divisional  Courts  might 
be  held  for  the  transaction  of  business  assigned  to  the  said  Chancery  Division; 
and  sect.  44  contains  a  provision  similar  to  that  in  sect.  43,  as  to  the  Probate  Division. 
All  these  five  sections,  so  far  as  inconsistent  with  sect.  17  of  the  Appellate  Juris- 
diction Act,  1876,  were  repealed  by  that  section;  and  tlie  whole  of  sect.  43,  and 
parts  of  sects.  40,  42  and  44,  were  repealed  by  the  Statute  Law  Revision  Act,  1883.] 

[Sect.  45  provides  that  appeals  from  inferior  Courts  shall  be  determined  by 
DiviBional  Courts.    It  is  amended  by  Judicature  Act,  1884,  s.  8.] 

46.  Subject  to  any  Bules  of  Court,  any  judge  of  the  said  High  Cases  and 
Court,  sitting  in  the  exercise  of  its  jurisdiction  elsewhere  than  in  a  ^"J^™^ 
Divisional  Court,  may  reserve  any  case,  or  any  point  in  a  case,  for  the  for  or  directed 
consideration  of  a  Divisional  Court,  or  may  direct  any  case,  or  point  in  before^d?^- 
a  case,  to  be  argued  before  a  Divisional  Court ;  and  any  Divisional  sional  Courts. 
Court  of  the  said  High  Court  shall  have  power  to  hear  and  determine 
any  such  case  or  point  so  reserved  or  so  directed  to  be  argued  (n). 

(n)  See  Judicature  Act,  1875,  s.  22,  and  Appellate  Jurisdiction  Act,  1876,  s.  17. 

[Sect.  47  relates  to  Crown  oases  reserved ;  part  of  it  was  repealed  by  the  Statute 
Law  Bevision  Aot,  1883.] 

[Sect.  48,  relating  to  motions  for  new  trials,  was  repealed  by  Judicature  Act, 
1876.] 

49.  No  order  made  by  the  High  Court  of  Justice  or  any  judge  Whatorden 
thereof,  by  the  consent  of  parties  (o)  or  as  to  costs  only,  which  by  law  ^^0^°^* 
are  left  to  the  discretion  of  the  Court  (/>),  shall  be  subject  to  any  ap-  appeal, 
peal,  except  by  leave  {q)  of  the  Court  or  judge  making  such  order. 

(o)  As  to  orders  by  consent,  see  Dan.  687 ;  Ait.'Gen,  v.  Tomline,  7  Ch.  D.  388  ;  Orders  by 
Davit  y.  Davis,  13  Ch.  D.  861.    A  consent  given  by  the  authority  of  the  client  can-  consent, 
not  be  arbitrarily  withdrawn ;  if  it  is  given  under  a  mistake  it  can  be  withdrawn, 
but  only  on  application  to  the  Court  {Harvey  y.  Croydon  Sanitary  Authority,  26 
Ch.  D.  249). 

Where  a  case  has  been  settled  without  the  interference  of  the  Court,  and  the 
parties  subsequently  differ  as  to  the  terms,  the  Court  will  treat  the  matter  as  if  no 
order  had  been  made  (Practice,  W.  N.  (1884),  91). 

{p)  The  rule  ag^ainst  appealing  for  costs  in  the  discretion  of  the  Court  is  impera-  Appeals  for 
tive ;  see  Harris  y.  Aaron,  4  Ch.  D.  749 ;  46  L.  J.  Ch.  488 ;  26  W.  B.  353 ;  36  costs. 
L.  T.  43;  Harpham  y.  Shaekloek,  19  Ch.  D.  216  ;  Llanover  y.  Homfray,  Phillips  y. 
Zlanover,  ibid.  p.  231 ;  Graham  y.   Campbell,  7  Ch.  D.  490 ;  47  L.  J.  Ch.  693  ;  26 
W.  R.  336  ;  38  L.  T.  195.    No  appeal  lies  from  a  judge's  order  as  to  the  plaintiff's 
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36  &  37  Vict. 
c.  G6,  B.  49. 


Order  merely 
directing'  a 
party  guilty 
of  contempt 
to  pay  the 
costs  may 
be  appealed 
from. 

SccuSf  where 
the  applica- 
tion to 
commit  is 
refused. 

Costa  of 
trustees  and 
mortgagees. 


Where  a 
question  of 
principle  is 
involved  an 
appeal  lies. 


Leave  to 
appeal. 


Afl  todifl- 
charging 
orders  made 
in  chambers. 


costs  in  an  interpleader  issne  (Hartmont  v.  Foster^  8  Q.  B.  D.  82),  nor  from  an 
order  giving  costs  out  of  an  estate  which  in  effect  belongs  to  the  defendant,  i^ 
successful  party  {Butcher  v.  Fooler,  24  Ch.  D.  273) ;  nor  from  an  order  as  to  the  costs 
of  an  inspection  [MUchelly.  JJarley  Co.^  10  Q.  B.  D.  457)  ;  and  see  FerkintY.  BereMford. 
47  L.  T.  515. 

An  order  declaring  that  a  defendant  has  committed  a  breach  of  an  injunction,  but 
giving  no  directions,  except  that  he  pay  the  costs  of  the  application  to  commit,  is 
not  within  the  section,  and  mav  be  appealed  from  ( )Fitt  v.  Corcoran^  2  Ch.  D.  69  ; 
45  L.  J.  Ch.  603  ;  24  W.  R.  oo'l  ;  34  L.  T.  550;  Me  ClemenU,  46  L.  J.  Ch.  375). 
Where  the  application  is  refused,  however,  there  can  be  no  appeal  {Ashworth  v. 
Outram  (No.  2),  5  Ch.  D.  953  ;  llope  v.  Carnegie^  4  Ch.  204  ;  and  see  also  Krehlx. 
Fiirrellj  W.  N.  (1883),  177)  ;  but  see  rohtrct,  Jannnin  v.  Chatterton,  20  Ch.  D.  493. 
In  the  same  way,  where  at  the  trial  the  Court  simply  orders  the  defendant  to  pay 
the  costs  of  the  action,  an  appeal  will  lie  ;  for  no  such  order  could  have  been  made 
without  admitting  that  the  plaintiff  was  entitled  to  bring  the  action,  and  this  is 
therefore  the  real  question  at  issue  in  the  appeal  {Dicki  v.  Yates,  18  Ch.  D.  76). 

Tlie  right  of  a  trustee  or  mortgagee  to  costs  out  of  the  estate  is  a  matter  of  contract ; 
such  costs  are  not  in  tlic  discretion  of  the  Court,  in  the  ordinary  sense  of  the  term, 
and  if  a  trustee  or  mortgagee  is  deprived  of  conta  or  ordered  to  pay  tiiem  he 'may 
appeal ;  for  the  real  question  involved  in  the  appeal  is  whether  he  has  been  guilty 
of  misconduct  {Jie  Sarah  Knight^  2G  Ch.  D.  p.  90;  Coiterell  v.  Straiioft,  8  Ch. 
295  ;  Turner  Y.  Hancock,  20  Ch.  D.  303;  Fe  Clunnell,  8  Ch.  D.  492;  47  L.  J.  Clu 
683  ;  26  W.  R.  595  ;  38  L.  T.  494)  ;  Fe  Hoskm,  6  Ch.  D.  281,  and  Taylor  v.  Dotcien, 
4  Ch.  697,  are  overruled.  So  an  official  liquidator  may  appeal  when  refused  costs 
out  of  the  estate  {Fe  Silver  Valley  Mines,  21  Ch.  D.  381) ;  and  a  solicitor  ordered  to 
pay  costs  personally  may  appeal  {Fe  Bradford,  W.  N.  (1883),  230  ;  reversing  S.  C. 
below,  11  Q.  B.  D.  373 ;  Fe  Milton,  32  W.  R.  238). 

Where  in  a  suit  between  incumbrancers  to  ascertain  priorities  in  a  fund,  the 
Court  decided  in  favour  of  one  of  the  defendants,  and  ordered  the  costs  of  the  action 
to  be  paid  out  of  the  fund,  an  appeal  by  the  successful  defendant  as  to  the  costs 
was  allowed  {Johnstone  v.  Cor,  19  Ch.  D.  17). 

If  a  decision,  although  relating  to  costs,  al^  involves  a  question  of  law  and 
principle,  it  is  clearly  the  subject  of  appeal  {Itc  Fio  Grande  Bo  Sul  Steamship  Co.,  5 
Ch.  D.  282;  46  L.  J.  Ch.  277;  25  W.  R.  328;  36  L.  T.  603;  see  aho  Ex  parte 
Waddell,  6  Ch.  D.  331).  And  where  an  innocent  vicar  and  churchwardens  had  been 
ordered  to  pay  the  costs  of  a  suit  to  which  they  were  parties  merely  in  their  repre- 
sentative character,  it  was  said  that  an  appeal  by  them  for  costs  only  would  have 
been  entertained  {Etherington  v.  Wilson,  1  Ch.  D.  160 ;  46  L.  J.  Ch.  163  ;  24  W.  B. 
303  ;  33  L.  T.  652). 

The  section  does  not  apply  to  a  master  or  a  district  registrar,  and  therefore  a 
judge  can  vary  as  to  costs  the  order  of  a  district  registrar,  disznissing  an  action 
without  costs  {Foster  v.  Edwards,  48  L.  J.  C.  P.  767). 

No  appeal  lies  to  the  House  of  Lords  for  costs  alone  {Inglit  t.  Mansfield,  3  CL  &  F. 
362  ;  Metropolitan  Asylum  Bistriet  v.  Hill,  5  App.  Cas.  582).  But  an  appeal  against 
an  order  which  imposes  as  a  condition  of  having  a  new  trial  the  payment  within  a 
certain  time  of  the  costs  of  the  first  trial  is  not  within  the  rule  (ibii.). 

{q)  If  a  defendant  to  an  action  which  is  dismissed  without  costs  wishes  to  appeal, 
he  should  apply  when  the  action  is  dismissed ;  leave  to  appeal  will  not  be  given  on  an 
application  by  him  after  the  plaintiff  has  g^ven  notice  of,  and  set  do¥m,  an  appeal 
{May  V.  Thompson  (2),  W.  N.  (1882),  63). 

60.  Every  order  made  by  a  judge  of  the  said  High  Court  in 
Chambers,  except  orders  made  in  the  exercise  of  such  discretion  as 
aforesaid,  may  be  set  aside  or  discharged  upon  notice  by  any  Divi- 
sional Court,  or  by  the  judge  sitting  in  Court,  according  to  the 
course  and  practice  of  the  division  of  the  High  Court  to  which  the 
particular  cause  or  matter  in  which  such  order  is  made  may  be 
assigned  (r) ;  and  no  appeal  shall  lie  from  any  such  order,  to  set  aside 
or  discharge  which  no  such  motion  has  been  made,  unless  by  special 
leave  of  the  judge  by  whom  such  order  was  made,  or  of  the  Court  of 
Appeal  («). 

(f)  If  the  case  has  been  heard  in  Chambers  only  and  not  adjourned  into  Court, 
the  intending  appellant  should  move  to  discharge  the  order,  so  as  to  g^ve  the  judge 
an  opportunity  of  stating  his  reasons  {Eollotcay  t.  Cheston,  19  Ch.  D.  616  ;  but  see 
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contra^  £e  Butler^  21  Ch,  D.  131.    The  motion  should  be  made  within  twentj-ono    36  ft  37  Vict. 
dajB  from  the  time  the  order  was  pronounced  or  the  appellant  firat  had  notice  of  it,     c.  66,  8.  60. 

or  from  the  refuaal,  if  the  order  ia  refused  {Re  Woodbridpe,  W.  N.  (1884),  187 ;  lU  

Sardwidge,  ibid,  204 ;  H$atley  y.  Newton,  19  Ch.  D.  326). 

(«)  The  Court  of  Appeal  only  requires  to  be  satisfied  that  the  judge  has  so  fully 
heard  the  case  that  he  does  not  desire  to  hear  further  arg^ument.  The  judge's  own 
certificate  is  the  best  means  of  proving  this ;  but  if  no  oertifioate  has  been  obtained, 
application  should  be  made  to  the  Court  of  Appeal  for  leave  to  sot  down  the  appeal 
without  any  certificate,  which  will  be  granted  as  a  matter  of  course  (Re  Elwrn,  6 
Ch.  D.  346 ;  Dickaan  y.  Marriton^  9  Ch.  D.  243 ;  Northampton  Co,  y.  Midiand  Waggon 
Co,,  7  Ch.  D.  600). 

61.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  be  lawful  Provision  for 
for  any  judge  of  the  Court  of  Appeal,  who  may  consent  so  to  do,  vacancy  in 
to  sit  and  act  as  a  judge  of  the  said  High  Court  or  to  perform  any  the  office  of 
other  official  or  ministerial  acts  for  or  on  behalf  of  any  judge  absent     ^    ^* 
from  illness  or  any  other  cause,  or  in  the  place  of  any  judge  whose 

office  has  become  vacant,  or  as  an  additional  judge  of  any  division ; 

and  while  so  sitting  and  acting  any  such  judge  of  the  Court  of  Appeal 

shall  have  all  the  power  and  authority  of  a  judge  of  the  said  High 

Court  (0- 

(0  See  Chapman  r.  Real  Property  Truet,  7  Ch.  D.  732 ;  Johnstone  t.  Royal  Courts  Co,, 
W.  N.  (1883),  6. 

62.  In  any  cause  or  matter  pending  before  the  Court  of  Appeal,  any  Power  of  a 
direction  incidental  thereto,  not  involving  the  decision  of  the  appeal,  ?"*g^  i?^f  ® 
may  be  given  by  a  single  judge  of  the  Court  of  Appeal ;  and  a  single  Appeal, 
judge  of  the  Court  of  Appeal  may  at  any  time  during  vacation  make 

any  interim  order  to  prevent  prejudice  to  the  claims  of  any  parties 

pending  an  appeal  as  he  may  think  fit ;  but  every  such  order  made  by 

a  single  judge  may  be  discharged  or  varied  by  the  Court  of  Appeal  or 

a  Divisional  Court  thereof. 

[Sect.  63,  relating  to  Divisional  Courts  of  the  Court  of  Appeal,  is  repealed  ;  see 
Judicature  Aot,  1876,  ss.  12,  33.] 

[Sect.  54,  as  to  judges  sitting  on  appeal  from  their  own  judgments,  is  repealed. 
See  sect.  4  of  the  Act  of  1875.] 

[Sect.  55,  relating  to  arrangements  for  the  business  of  the  Court  of  Appeal,  and 
for  hearing  appeals  transferred  from  the  Judicial  Committee  of  the  Privy 
Council,  is  rep^ed  by  Appellate  Jurisdiction  Aot,  1876,  s.  24.] 

PAET  IV. 

Trial  and  Procedure. 

56.  Subject  to  any  rules  of  Court  and  to  such  right  as  may  now  Beferenoes 
exist  to  have  particular  cases  submitted  to  the  verdict  of  a  jury,  any  *^^  awessors 
question  arising  in  any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  High  Court  of  Justice  or  before  the 
Court  of  Appeal,  may  be  referred  by  the  Court  or  by  any  Divisional 
Court  or  judge  before  whom  such  cause  or  matter  may  be  pending, 
for  iaquiiy  and  report  to  any  official  or  special  referee,  and  the  report 
of  any  such  referee  may  be  adopted  wholly  or  partially  by  the  Court, 
and  may  (if  so  adopted)  be  enforced  as  a  judgment  by  the  Court. 
The  High  Court  or  the  Court  of  Appeal  may  also,  in  any  such  cause 
or  matter  as  aforesaid  in  which  it  may  think  it  expedient  so  to  do, 
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before 
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36  &  37  Vict,  call  in  the  aid  of  one  or  more  assessors  specially  qualified,  and  try  and 
°'     *  '•     •    hear  such  cause  or  matter  whoUy  or  partially  with  the  assistance  of 
such  assessors.     The  remuneration,  if  any,  to  be  paid  to  such  special 
referees  or  assessors  shall  be  determined  by  the  Court. 

57.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  before  the  said  High  Court  in  which  all  parties  interested  who 
are  imder  no  disability  consent  thereto,  and  also  without  such  consent 
in  any  such  cause  or  matter  requiring  any  prolonged  examination  of 
documents  or  accounts,  or  any  scientific  or  local  investigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  judge,  conveniently  be  made 
before  a  jury,  or  conducted  by  the  Court  through  its  other  ordinary 
officers,  the  Court  or  a  judge  may  at  any  time,  on  such  terms  as  may  be 
thought  proper,  order  any  question  or  issue  of  fact  or  any  question  of 
account  arising  therein  to  be  tried  'either  before  an  ofi5.cial  referee,  to 
be  appointed  as  hereinafter  provided,  or  before  a  special  referee  to  be 
agreed  on  between  the  parties  ;  and  any  such  special  referee  so  agreed 
on  shall  have  the  same  powers  and  duties  and  proceed  in  the  same 
manner  as  an  ofiicial  referee.  All  such  trials  before  referees  shall  be 
conducted  in  such  manner  as  may  be  prescribed  by  rules  of  Court,  and 
subject  thereto  in  such  manner  as  the  Court  or  judge  ordering  the 
same  shall  direct  («). 

{u)  Under  this  section  the  Court  had  no  power  to  order  an  action  to  be  referred 
to  an  official  referee  {Longman  v.  E(ut,  3  C.  P.  D.  142  ;  Bragini(m  v.  Yates,  W.  N. 
(1880),  150) ;  though  all  the  issues  in  an  action  might  be  referred  (Ward  t.  FiUey, 
6  Q.  B.  D.  427) ;  see  now  Judicature  Act,  1884,  s.  9,  infra,  A  large  construction 
is  g^ven  to  the  word  '*  account,'*  so  as  to  iuclude  questions  requiring  sdentifio 
investigation  [Roiccliffe  y.  Leigh,  3  Ch.  D.  292  ;  24  W.  R.  782).  But  questions 
involving  charges  of  fraud  ought  not  to  be  referred  (Leigh  t.  Brooks,  6  Ch.  D.  592) ; 
nor  mixed  questions  of  fact  and  account  (WardT,  Ball,  W.  N.  (1880),  69).  For 
instances  where  a  reference  was  directed,  see  Saxby  v.  Glotteester  Wagon  Co,,  W.  K. 
(1880),  28  (issues  of  fact  in  a  patent  action) ;  Broder  y.  SailUrd,  2  Ch.  D.  694  (nuis- 
ance) ;  Stafford  v.  Coxon,  W.  N.  (1877),  138  (damages  in  an  action  for  spedfic 
performance) ;  Hoeh  y.  Boor,  W.  N.  (1880),  93  (issues  in  an  action  to  recover  balance 
of  salary).  As  to  the  meaning  of  "prolonged  examination  of  document8,"  see 
Onnerod  v.  Todmorden  Co.,  8  Q.  B.  D.  664.  An  appeal  lies  from  an  order  under  thia 
section  (ibid,).  An  application  to  set  aside  the  findings  of  a  referee  is  made  by 
motion  on  notice  U)yke  y.  CanneU,  11  Q.  B.  D.  180 ;  Bedborough  y.  Army  Co,,  63 
L.  J.  Ch.  658 ;  50  L.  T.  173).  As  to  proceeding^  before  a  referee,  see  Ord.  XXXVI. 
Part  VIII.,  infra.    See  also  Judicature  Act,  1884,  sect.  11,  infra, 

58.  In  all  cases  of  any  reference  to  or  trial  by  referees  under  this 

Act  the  referees  shall  be  deemed  to  be  officers  of  the  Court,  and  shall 

have  such  authority  for  the  purpose  of  such  reference  or  trial  as  shall 

be  prescribed  by  rules  of  Court  or  (subject  to  such  rules)  by  the  Court 

or  judge  ordering  such  reference  or  trial ;  and  the  report  of  any  referee 

upon  any  question  of  fact  on  any  such  trial  shall  (unless  set  aside  by 

the  Court)  be  equivalent  to  the  verdict  of  a  jury  (t>). 

(v)  See  note  to  s.  57 ;  and  see  also  SuUivan  y.  EivingUm,  28  W.  R.  872 ;  Walker 
Y.  Bunkett,  22  Ch.  D.  722. 

69.  With  respect  to  all  such  proceedings  before  referees  and  their 
reports,  the  Court  or  such  judge  as  aforesaid  shall  have,  in  addition  to 
any  other  powers,  the  same  or  the  like  powers  as  are  given  to  any 
Court  whose  jurisdiction  is  hereby  transferred  to  the  said  High  Court 
with  respect  to  references  to  arbitration  and  proceedings  before  arbi- 


Power  of 
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findings. 
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trators  and  their  awards  respectively,  by  the  Conmion  Law  Procedure 
Act,  1854  (tv). 

(it)  See  Ord.  XXXYI.  r.  10,  and  note  thereto,  infra, 

60.  And  whereas  it  is  expedient  to  facilitate  the  prosecution  in 
countiy  districts  of  such  proceedingps  as  may  be  more  speedily,  cheaply, 
and  conveniently  carried  on  therein,  it  shall  be  lawful  for  her  Majesty, 
by  Order  in  (Touncil,  from  time  to  time  to  direct  that  there  shall  be 
district  registrars  in  such  places  as  shall  be  in  such  order  mentioned 
for  districts  to  be  thereby  defined,  from  which  writs  of  summons  for 
the  commencement  of  actions  in  the  High  Court  of  Justice  may  be 
issued,  and  in  which  such  proceedings  may  be  taken  and  re- 
corded as  are  hereinafter  mentioned;  and  her  Majesty  may  thereby 
appoint  that  any  registrar  of  any  County  Court,  or  any  regis- 
trar or  prothonotary  or  district  prothonotaiy  of  any  local  Court  whose 
jurisdiction  is  hereby  transferred  to  the  said  High  Court  of  Justice,  or 
from  which  an  appeal  is  hereby  given  to  the  said  Court  of  Appeal,  or 
any  person  who,  having  been  a  district  registrar  of  the  Court  of  Pro- 
bate, or  of  the  Admiralty  Court,  shall  under  this  Act  become  and  be  a 
district  registrar  of  the  said  High  Court  of  Justice,  or  who  shall  here- 
after be  appointed  such  district  registrar,  shall  and  may  be  a  district 
registrar  of  the  said  High  Court  for  the  purpose  of  issuing  such  writs 
as  aforesaid,  and  having  such  proceedings  taken  before  him  as  are 
hereinafter  mentioned.  This  section  shall  come  into  operation  imme- 
diately upon  the  passing  of  this  Act  {x), 

(x)  This  section  is  amended  by  sect.  13  of  the  Judicature  Act,  1875,  which  pro- 
vides that  there  may  be  joint  registrars,  and  also  that  "every  district  registrar 
"  shall  be  deemed  to  be  an  officer  of  the  Supreme  Court,  and  be  subject  acooidingly 
'*  to  the  jurisdiction  of  such  Court,  and  of  the  dirisions  thereof." 

An  Order  of  her  Majesty  in  Council,  dated  12th  August,  1875,  after  reciting 
this  section  appointed  certain  officers  to  be  district  registrars  in  Liyerpool,  Man- 
chester, Preston,  and  Durham,  and  provided  that  the  registrar  of  tbe  County 
Court  riionld  be  the  district  registrar  in  the  following  places  : — 


36  &  37  ^ct. 
0.  66,  s.  59. 


Her  Majesty 
may  establish 
district  regis- 
tries in  the 
country  for 
the  Supreme 
Court. 


Bangor. 

Barnsley. 

Barnstaple. 

Bedford. 

Birkenhead. 

Birmingham. 

Boston. 

Bradford. 

Bridgewater. 

Brighton. 

Bristol. 

Bury  St.  Edmunds. 

Cambridge. 

Cardiff. 

Carlisle. 

Carmarthen . 

Cheltenham. 

Chester. 

Colchester. 

Derby. 

Dewsbnry. 

Dover. 

Dordhester. 


East  Stonehouse. 

Exeter. 

Gloucester. 

Great  Grimsby. 

Great  YarmouUi. 

Halifax. 

Hanley. 

Hartlepool. 

Hereford. 

Huddersfield. 


Ipswich. 
Kini 


Lgston-on-Hull. 
Kings  Lynn. 
Leeds. 
Leicester. 
Tnncoln. 
Lowestoft. 
Maidstone. 

Newcastle-upon-Tyne. 
Newport,  Monmouth. 
Newport,  Isle  of  Wight. 
Newtown. 
Northampton. 


Norwich. 

Nottingham. 

Oxford. 

Pembroke  Docks. 

Peterborough. 

Poole. 

Portsmouth. 

Bamsgate. 

Bochester. 

Sheffield. 

Shrewsbury. 

Southampton. 

Stockton-on-Tees. 

Sunderland. 

Swansea. 

Truro. 

Totnes. 

Wakefield. 

WalsaU. 

Whitehaven. 

Wolrerhampton. 

Worcester. 

York. 


Dudley. 

By  an  Order  in  Council,  dated  Aug.  11th,  188  (,  Aberystwith,  Carnanron,  and 
Winchester,  were  added  to  this  list  (W.  N.  (1884),  Part  II.,  p.  426).  See  also 
Judicatoze  Act,  1881,  a.  22. 


2. ) 


*  -  *.  i.<. 


Z  ACT.  ATI. 


3«  k y  Va'z,        61.  Li  iv^ry  fn^^i  iL?rrii'x  r^c^^rrrj  fnia  seal  acull  Be  Tised  ss  tEw 
_ — . i-i.ri  '_ j^iz.1  *-_  r  *.-..:..   rr-.cL  nr.^t  "i  r^zie.  eitj.'rr  c«fr3r«  or  an^r  the 


ex  rii^Lji.  :iri-':i-«  iz.-!  ;•.  11*^3  ":Ii»Tr.«  f.  -rir--*  r*-^-^-y  to  c«?  3«ral«f«i  witit  the 
3*^:lI  cf  LZT  *Ti.  11  L?rrit  t  r«='j:i>::r^.  -Iiul  in  aZ.  rart<  of  the  United 
Kizr*!  :ii  '  *r  r»^  •LT-'i  iz.  •='~j1'-z.«  •*  'F-.'j.''Tit  rrr:ii-?r  Tn^rf  th»rr»r*:£. 

62.  Ail  -Ti  h.  Ii-tri*  r  r^trl:?*r*Lrs  iliall  jlit^  ^^r-r-r  t)  a-iziiziiater  oaths 
an-I  r«-rfT2i  -ti-Ii  rii-rr  •:  i*i'-*  ia.  r^-?r»^r  :f  dz.j  ^rx^r+t^iin^r*  p«en»iin^ 
12.  tiie  siii  K:_-!i  Cirt  :t  J:L-?doe  -r-r  in.  the  5ai»i  C.'Tirt  of  Ar'T>eal  as 
C1J.J  be  i->:jTi*rii  to  tli-m  frio.  tizie  to  tizie  tr  rales  of  Coart,  or  bj 
an  J  sfti-iil  cri.r  of  tho-  Co^irt- 


'S*fi:t.  ^-).  18  %^  5e€s  bi  iLacrfi:^  r«r^crftfi$^  3}  rereiLed  Bt  :Le  Act  of  IS7i ;  and 


to  be  taken 
in  lii^tri.:! 
registries. 


M.  Sur'ect 


Power  for 
Court  to 
remore  pro- 
ccediDgs  from 
district 
rcgijftries. 


to  the  linles  of  Co^rt  12.  f  :r»:e  for  the  tinie  being,  writs 
of  somaiOE^  for  the  o:Einer:4;»Eziezt  cf  actf-:n3  in  the  Hirfi  Coart 
of  Josti*.^  shdH  le  issued  Ij  the  di-triot  r^jrl^trjjs  when,  thereunto 
p»:i|iiir^  ;  and  nnlerfs  anv  '.ri^r  to  the  ctj-ntrarj  ^hall  be  made  by  the 
Hiirh  Court  of  J-j^tije.  or  bv  any  j'idjp?  thereof,  all  suoh  further  pro- 
ct>edings,  invludin^  prixeti-iin^  f-  r  the  arrtst  or  detenrlon  of  a  ship» 
her  tackle,  apparel,  furniture.  car^>.  or  fr\B:^ht.  as  maj  and  ought 
to  be  taken  by  the  re:?p^t.tiTe  parties  to  such  a^ti-ja  in  the  said  High 
Court  down  to  and  inoIu«ling  entry  for  triaL  or  if  the  plaintiff  is 
entitled  to  sijrn  final  judgment  or  to  obtain  an  order  for  an  account  by 
reason  of  the  non-appearance  of  the  defendant'  down  to  and  including 
final  judgment,  or  an  order  for  an  a^t?ount,  may  be  taken  before  the 
district  rejristrar,  and  re.-unied  in  the  dLstrict  resristnr,  in  such  manner 
as  may  be  prescribed  by  Bales  of  Court ;  and  all  such  other  pro- 
ceedings in  any  such  action  as  may  be  prescribed  by  Bules  of  Court 
shall  be  taken  and  if  necessary  may  be  recorded  in  the  same  district 
registry. 

65.  Any  party  to  an  action  in  which  a  writ  of  summons  shall  LaTe 
been  issued  from  any  such  district  registry  shall  be  at  liberty  at  any 
time  to  apply,  in  such  manner  as  shall  be  prescribed  by  Bules  of  Court, 
to  the  said  High  Court,  or  to  a  judge  in  chambers  of  the  division  of 
the  said  High  Court  to  which  the  action  may  be  assigned,  to  remore 
the  proceedings  from  such  district  registiy  into  the  proper  office  of  the 
said  High  Court ;  and  the  Court  or  judge  may,  if  it  be  thought  fit, 
grant  such  application,  and  in  such  case  the  proceedings  and  such 
original  documents,  if  any,  as  may  be  filed  therein  shall  upon  receipt 
of  such  order  be  transmitted  by  the  district  registrar  to  the  proper 
officer  of  the  said  High  Court,  and  the  said  action  shall  thenoef orUi 
proceed  in  the  said  High  Court  in  the  same  manner  as  if  it  had  been 
originally  commenced  by  a  writ  of  summons  issued  out  of  the  proper 
office  in  London ;  or  the  Court  or  jodge,  if  it  be  thought  right,  may 
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thereupon  direct  that  the  proceedings  may  continue  to  be  taken  in  such  36  ft  37  Viot. 
district  registry.  ' 

66.  It  shall  be  lawful  for  the  Court,  or  any  judge  of  the  division  to  Accounts  and 
which  any  cause  or  matter  pending  in  the  said  High  Court  is  assigned,  ^^^J^JJ*^ 
if  it  shall  be  thought  fit,  to  order  that  any  books  or  documents  may  be  to  district 
produced,  or  any  accounts  taken  or  inquiries  made,  in  the  office  of  or  '®^  ™"' 
by  any  such  district  registrar,  as  aforesaid ;  and  in  any  such  case  the 

district  registrar  shall  proceed  to  carry  all  such  directions  into  effect  in 
the  manner  prescribed ;  and  in  any  case  in  which  any  such  accounts  or 
inquiries  ^all  have  been  directed  to  be  taken  or  made  by  any  district 
registrar,  the  report  in  writing  of  such  district  registrar  as  to  the 
result  of  such  accounts  or  inquiries  may  be  acted  upon  by  the  Court, 
as  to  the  Court  shall  seem  fit  (y). 

(y)  The  report  of  the  registrar  onght  to  he  in  the  form  of  a  chief  clerk's  certificate 
{lU  £awM,  20  Ch.  D.  538). 

67.  The  provisions  contained  in  the  fifth,  seventh,  eighth,  and  tenth  ^^^\^  ^.  . 
sections  of  the  County  Courts  Acts,*  1867,  shall  apply  to  all  actions  c.  142,  as.  6, 
commenced  or  pending  in  the  said  High  Court  of  Justice  in  which  any  7,  8  and  10, 
relief  is  sought  which  can  be  given  in  a  County  Court  (z).  actions  iu 

(s)  These  sections  provide  that  in  certain  cases  where  smaU  sums  are  in  dispute       ^ 
the  judge  of  a  Superior  Court  may  order  a  cause  to  be  tried  in  a  County  Court,  and  Where  smaU 
proceedings  in  equity  which  might  have  been  commenced  in  a  Coun^  Court  may  sams  &re  in 
be  transferred  to  such  Court.  dispute. 

Also,  that  if  in  any  action  commenced  in  a  Superior  Court  the  plaintiff  shall 
recover  a  sum  not  exceeding  20/.  if  the  action  is  founded  in  contract,  or  10/.  if 
founded  in  tort,  he  shall  not  be  entitled  to  costs,  unless  the  judge  certifies  that 
there  was  sufficient  reason  for  proceeding  in  the  Superior  Court,  or  certifies  for 
costs;  Brotcnr.  Rye,  17  £q.  343,  where  it  was  held  that  these  sections  did  not 
prevent  a  mortgagee  recovering  his  usual  costs  in  equity,  will  probably  no  longer 
apply. 

For  these  sections  and  the  cases  decided  on  them,  see  Wilson,  p.  68  et  Bcq.  And 
as  to  the  effect  of  sect.  67,  see  Garnett  v.  Bradley,  3  App.  Cas.  944  ;  Chatfield  v. 
Sedgwick,  4  C.  P.  D.  459 ;  Stooke  v.  Taylor,  5  Q.  B.  D.  669.  Where  an  order  has 
been  made  for  a  transfer  the  High  Court  retains  jurisdiction  tiU  the  transfer  has 
been  finally  completed  (David  v.  Howe,  27  Ch.  D.  533). 

Cons.  Ord.  IX.  r.  1,  provided  that  every  suit,  the  subject-matter  of  which  was  Cons.  Ord. 
under  the  value  of  10/.,  should  be  dismissed,  unless  it  were  instituted  to  establish  a  IX.  r.  1. 
general  right,  or  unless  there  were  some  other  special  circumHtance,  which,  in  the  Value  of 
opinion  of  the  Court,  made  it  reasonable  that  such  suit  should  be  retained.     See  subject- 
Cox  V.  Foley,  1  Yem.  359,  where  a  biU  for  establishing  a  right  to  ancient  quit  rents  matter  most 
of  very  small  value  was  allowed  to  be  filed ;  and  the  smaU  interest  of  a  plaintiff  be  10/. 
suing  on  behalf  of  himself  and  other  shareholders  was  held  no  objection  {Sealon  v.  ^mi  ^  A«fa. 
Grant,  2  Ch.  459).    Where  the  suit  is  for  the  benefit  of  a  charity  it  will  be  enter-  \y\^j^  riehts' 
tained  though  for  a  smaller  amount  than  10/.  {Farrot  v.  FauUt,  Cary*s  Rep.  103).  ®     .* 

Where  the  sum  recovered  was  only  *9/.,  it  was  held  that  the  suit  was -sustainable,  Other  special 
and  the  plaintiff  was  entitled  to  nis  costs,  because  the  defendants  had  withheld  oi^^^^ii^' 
information,  and  the  plaintiff  was  justified  in  supposiDg  that  he   might  have  b^^^^* 
recovered  more  (Beekitt  v.  Bilbrough^  8  Hare,  188).    The  objection  might  be  taken 
advantage  of  by  demuxrer,  or  at  the  hearing  {Brace  t.  Taylor ^  2  Atk.  253). 

rSeots.  68 — 74,  providing  for  rules  aa  to  procedure  under  the  Act,  saving  the 
nues  as  to  evidence,  were  repealed  by  the  Act  of  1875,  and  sects.  16 — 21  of  that 
Act  are  substituted.] 

[By  sect.  75,  councils  of  the  judges  are  to  be  held  to  consider  procedure  and  admi- 
nistration of  justice.] 

76.  All  Acts  of  Parliament  relating  to  tlie  several  Courts  and  Acts  of 
judges,  whose  jurisdiction  is  hereby  transferred  to  the  said  High  ^tinglto 
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36  &  37  Vict.  Court  of  Justice  and  the  said  Court  of  Appeal  respectively,  or  wherein 
*^'  '  '    any  of  such  Courts  or  judges  are  mentioned  or  referred  to,  shall  be 


fonner  Courta  construed  and  take  effect,  so  far  as  relates  to  anything:  done  or  to  be 

to  be  read  as 

applying  to      done  after  the  commencement  of  this  Act,  as  if  the  said  High  Court  of 

Courts  under  Justice  or  the  said  Court  of  Appeal,  and  the  judges  thereof,  respec- 
tively, as  the  case  may  he,  had  been  named  therein  instead  of  such 
Courts  or  judges  whose  jurisdiction  is  so  transferred  respectively;  and 
in  all  cases  not  hereby  exj>ressly  provided  for  in  which,  under  any  such 
Act,  the  concurrence  or  the  advice  or  consent  of  the  judge  or  any 
judges,  or  of  any  number  of  the  judges,  of  any  one  or  more  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  High  Court  of 
Justice  is  made  necessary  to  the  exercise  of  any  power  or  authority 
capable  of  being  exercised  after  the  commencement  of  this  Act,  such 
power  or  authority  may  be  exercised  by  and  with  the  concurrence, 
advice,  or  consent  of  the  same  or  a  like  number  of  judges  of  the  said 
High  Court  of  Justice  ;  and  all  general  and  other  commissions,  issued 
under  the  Acts  relating  to  the  Central  Criminal  Court  or  otherwise,  by 
virtue  whereof  any  judges  of  any  of  the  Courts  whose  jurisdiction  is 
so  transferred  may,  at  the  commencement  of  this  Act,  be  empowered 
to  try,  hear,  or  determine  any  causes  or  matters,  criminal  or  civil, 
shall  remain  and  be  in  full  force  and  effect,  unless  and  until  they  shall 
respectively  be  in  due  course  of  law  revoked  or  altered  (a). 

(a)  See  Commisnon^t  of  Sewen  t.  Gellatly^  24  W.  R.  1059  ;  Fadleyr,  Camphauten^ 
10  Ch.  D.  550  ;  Marrit  y.  Ingram^  13  Ch.  D.  338 ;  Ex  parU  Mayor  of  LondoHy  25 
Ch.  D.  384. 

'  [Sect.  77  proYides  for  the  transfer  of  the  existing  staff  of  officers  to  the  Supreme 
Court.] 

[Sect.  78,  relating  to  officers  of  the  Courts  of  Fleas  at  Lancaster  and  Durham, 
and  sect.  79,  relating  to  the  personal  officers  of  the  judges,  were  partly  repealed  by 
the  SUtute  Law  BcTision  Act,  1883.] 

[Sect.  80,  containing  provisions  as  to  officers  paid  out  of  fees,  was  repealed  by  the 
Statute  Law  Beyision  Act,  1883.] 

[By  sect.  81,  doubts  as  to  the  status  of  officers  shaU  be  determined  by  rules  of 
Court.] 

Powers  of  82.  Every  person  who  at  the  commencement  of  this  Act  shall  be 

oommisaoneri  authorized  to  administer  oaths  in  any  of  the  Courts  whose  jurisdiction 

to  administer 

oaths.  is  hereby  transferred  to  the  High  Court  of  Justice  shall  be  a  commis- 

sioner to  administer  oaths  in  all  causes  and  matters  whatsoever  which 
may  from  time  to  time  be  depending  in  the  said  High  Court  or  in  the 
Court  of  Appeal  (&). 

(6)  See  Ord.  XXXViil.  and  note  thereto,  infra. 

Official  83.  There   shall  be  attached  to  the  Supretne  Court   permanent 

'^^'^^ed  ^  officers  to  be  called  official  referees,  for  the  trial  of  such  questions 
as  shall  under  the  provisions  of  this  Act  be  directed  to  be  tried  by 
such  referees.  The  number  and  the  qualifications  of  the  persons  to 
be  so  appointed  from  time  to  time,  and  the  tenure  of  their  offices, 
shall  be  determined  by  the  Lord  Chancellor,  with  the  concurrence  of 
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the  Presidents  of  the  Divisions  of  the  High  Court  of  Justice,  or  a  86  &  87  Vict. 

majority  of  them   (of  which    majority  the  Lord  Chief   Justice  of '    — 1- 

England  shall  be  one),  and  with  the  sanction  of  the  Treasury.  Such 
official  referees  shall  perform  the  duties  entrusted  to  them  in  such 
places,  whether  in  London  or  in  the  country,  as  may  from  time  to 
time  be  directed  or  authorized  by  any  order  of  the  said  High  Court, 
or  of  the  Court  of  Appeal ;  and  all  proper  and  reasonable  travelling 
expenses  incurred  by  them  in  the  discharge  of  their  duties  shall  be 
paid  by  the  Treasury  out  of  moneys  to  be  provided  by  Parliament. 

84.  Subject  to  the  provisions  in  this  Act  contained  with  respect  to  Duties,  ap- 
existing  officers  of  the  Courts  whose  jurisdiction  is  hereby  transferred  ^d'remoTal 
to  the  Supreme  Court,  there  shall  bo  attached  to  the  Supreme  Court  of  officers  of 
such  officers  as  the  Lord  Chancellor  with  the  concurrence  of  the  Presi-  (^^^^ 
dents  of  the  Divisions  of  the  High  Court  of  Justice,  or  the  major  part 
of  them,  of  which  majority  the  Lord  Chief  Justice  of  England  shall  be 
one,  and  with  the  sanction  of  the  Treasury,  may  from  time  to  time 
determine. 

Such  of  the  said  several  officers  respectively  as  may  be  thought 
necessary  or  proper  for  the  performance  of  any  special  duties,  with 
respect  either  to  the  Supreme  Court  generally,  or  with  respect  to 
the  High  Court  of  Justice  or  the  Court  of  Appeal,  or  with  respect 
to  any  one  of  the  divisions  of  the  said  High  Court,  or  with  respect 
to  any  particular  judge  or  judges  of  either  of  the  said  Courts, 
may  by  the  same  authority,  and  with  the  like  sanction  as  aforesaid, 
be  attached  to  the  said  respective  Courts,  divisions,  and  judges 
accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to  the  Supreme 
Court  generally,  or  attached  to  the  High  Court  of  Justice  or  the  Court 
of  Appeal,  and  all  commissioners  to  take  oaths  or  affidavits  in  the 
Supreme  Court,  shall  be  appointed  by  the  Lord  Chancellor. 

All  officers  attached  to  the  Chancery  Division  of  the  said  High 
Court,  who  have  been  heretofore  appointed  by  the  Master  of  the  Bolls, 
shall  continue,  while  so  attached,  to  be  appointed  by  the  Master  of  the 
Bolls. 

All  other  officers  attached  to  any  division  of  the  said  High  Court 
shall  be  appointed  by  the  President  of  that  division. 

All  officers  attached  to  any  judge  shall  be  appointed  by  the  judge 
to  whom  they  are  attached. 

Any  officer  of  the  Supreme  Court  (other  than  such  officers  attached 
to  the  person  of  a  judge  as  are  hereinbefore  declared  to  be  remov- 
able by  him  at  his  pleasure),  may  be  removed  by  the  person  having 
the  right  of  appointment  to  the  office  held  by  him,  with  the  approval 
of  the  Lord  Chancellor,  for  reasons  to  be  assigned  in  the  order  of 
removal. 

The  authority  of  the  Supreme  Court  over  all  or  any  of  its  officers 
may  be  exercised  in  and  by  the  said  High  Court  and  the  said  Court  of 
Appeal  respectively,  and  also  in  the  case  of  officers  attached  to  any 
X.  T 
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36  &  37  Vict,  division  of  tlie  nigh  Court  by  the  President  of  such  division,  \nth. 
'  respect  to  any  duties  to  be  discharged  by  them  respectively. 

[Sect.  85,  relating  to  salaries  and  pensions  of  officers,  is  repealed  by  Jadicatoie 
(Officers)  Act,  1879,  s.  29.] 

[Sect.  86  relates  to  rights  of  patronage  and  other  powexs  of  Courts  or  jadget  no|^ 
otherwise  provided  for.] 

87.  From  and  after  the  commencement  of  this  Act  all  persons 
admitted  as  solicitors,  attorneys,  or  proctors  of  or  by  law  empowered 
to  practise  in  any  Court,  the  jurisdiction  of  which  is  hereby  trans- 
ferred to  the  High  Court  of  Justice  or  the  Court  of  Appeal,  shall 
bo  called  solicitors  of  the  Supreme  Court,  and  shall  be  entitled  to 
the  same  privileges  and  be  subject  to  the  same  obligations,  so  far  as 
circumstances  will  permit,  as  if  this  Act  had  not  passed;  and  all 
persons  who  from  time  to  time,  if  this  Act  had  not  passed,  would 
have  been  entitled  to  be  admitted  as  solicitors,  attorneys,  or  proctors 
of  or  been  by  law  empowered  to  practise  in  any  such  Courts,  shall  be 
entitled  to  be  admitted  and  to  be  called  solicitors  of  the  Supreme 
Court,  and  shall  be  admitted  by  the  Master  of  the  Bolls,  and  shall,  as 
far  as  circumstances  will  permit,  be  entitled  as  such  solicitors  to  the 
same  privileges  and  be  subject  to  the  same  obligations  as  if  this  Act 
had  not  passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom  this  section  applies 
shall  be  deemed  to  be  officers  of  the  Supreme  Court ;  and  that  Court, 
and  the  High  Court  of  Justice,  and  the  Court  of  Appeal  respectively, 
or  any  division  or  judge  thereof,  may  exercise  the  same  jurisdiction  in 
respect  of  such  solicitors  or  attorneys  as  any  one  of  her  Majesty's 
superior  Courts  of  law  or  equity  might  previously  to  the  passing  of 
this  Act  have  exercised  in  respect  of  any  solicitor  or  attorney  admitted 
to  practise  therein  (c). 

{e)  See  sect.  14  of  the  Act  of  1875,  and  Jadicatnre  Act,  1881,  s.  24.  See  also  lU 
Copp,  32  W.  R.  25.  As  to  the  daties  of  solicitors  of  the  Comt  of  Chancery,  see 
Cons.  Ord.  III.  r.  1 ;  and  see  also  rule  11  of  the  same  Order,  providing  tfalat  an 
agfreement  by  a  solicitor  as  to  his  client's  cause  shall  not  be  binding  unless  in 
writing,  and  signed  by  the  party  to  be  bound  or  his  soHdtor  (Clarke  v.  Lord  Elvers, 
5£q.91). 

PART  VI, 

Jurisdiction  of  Inferior  Courts, 

88.  It  shall  be  lawful  for  her  Majesty  from  time  to  time  by  Order  in 
Council  to  confer  on  any  inferior  Court  of  civil  jurisdiction,  the  same 
jurisdiction  in  equity  and  in  admiralty,  respectively,  as  any  County  Court 
now  has,  or  may  hereafter  have,  and  such  jurisdiction,  if  and  when 
conferred,  shall  be  exercised  in  the  manner  by  this  Act  directed  {d). 

((f)  See  Statute  Law  Revision  and  Civil  Procedure  Act,  1883,  s.  8. 

Powers  of  89.  Every  inferior  Court  which  now  has  or  which  may  after  the 

Courts'havinff  Passing  of  this  Act  have  jurisdiction  in  equity,  or  at  law  and  in  equity, 
equity  and       and  in  admiralty  respectively,  shall  as  regards  all  causes  of  action 


Power  by 
Order  in 
Council  to 
confer  juris- 
diction on 
inferior 
Courts. 
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within  its  jurisdiction  for  the  time  being,  have  power  to  grant,  and  36  &  37  Viot. 

fihall  g^rant  in  any  proceediDg  before  sncb  Court,  Bucb  relief,  distress,*  _! ' 

or  remedy,  or  combination  of  remedies,  either  absolute  or  conditional,  ?^^5^ 
and  shall  in  every  such  proceeding  give  such  and  the  like  effect  to  ^  q     ,.      ' 
every  ground  of  defence  or  counterclaim,  equitable  or  legal  (subject  to  dress." 
the  provision  next  hereinafter  contained),  in  as  full  and  ample  a 
manner  as  might  and  ought  to  be  done  in  the  like  case  by  the  High 
Court  of  Justice  (e), 

{e)  A  County  Court  can  under  this  Sfiction  grant  an  injunction  against  a  nuisance, 
and  enforce  obedience  to  it  by  committal  {Martin  v.  Banni»ier^  4  Q.  B.  D.  212,  491 ; 
28  W.  R.  143  ;  and  see  Richards  v.  CulUme,  7  Q.  B.  D.  623). 

90.  Where  in  any  proceeding  before  any  such  inferior  Court  any  Counter- 
defence  or  counterclaim  of  the  defendant  involves  matter  beyond  the  inferior 
jurisdiction  of  the  Court,  such  defence  or  counterclaim  shall  not  aff  ct  Courte  and 
the  competence  or  the  duty  of  the  Court  to  dispose  of  the  whole  matter  therefrom, 
in  controversy  so  far  as  relates  to  the  demand  of  the  plaintiff  and  the 
defence  thereto,  but  no  relief  exceeding  that  which  the  Court  has 
jurisdiction  to  administer  shall  be  given  to  the  defendant  upon  any 

such  counterclaim :  Provided  always,  that  in  such  case  it  shall  be 
lawful  for  the  High  Court  or  any  division  or  judge  thereof,  if  it  shall 
be  thought  fit,  on  the  application  of  any  party  to  the  proceeding, 
to  order  that  the  whole  proceeding  be  transferred  from  such  inferior 
Court  to  the  High  Court,  or  to  any  division  thereof ;  and  in  such  case 
the  record  in  such  proceeding  shall  be  transmitted  by  the  registrar,  or 
other  proper  officer,  of  the  inferior  Court  to  the  said  High  Court ;  and 
the  same  shall  thenceforth  be  continued  and  prosecuted  in  the  said 
High  Court  as  if  it  had  been  originally  commenced  therein  (/). 

(/)  See  as  to  this  section,  Davis  v.  Flagstaff  Co.^  3  C.  P.  D.  228  ;  Anon,^  W.  N. 
(1876),  12  ;  Davies  v.  Williafns,  13  Ch.  D.  660.  Where  a  plaintiff  commenced  a  suit 
in  the  County  Court,  which  at  the  hearing  was  transferred  to  the  High  Court 
because  the  subject-matter  was  over  600/.,  the  plaintiff,  though  successful,  paid  the 
costs  of  the  hearing  before  the  County  Court  {Ward  y.  Wyld,  6  Ch.  D.  779).  See 
now  as  to  the  jurisdiction  of  inferior  Courts  in  cases  of  counterclaim,  Judicature 
Act,  1884,  B.  18,  infra. 

91.  The  several  rules  of  law  enacted  and  declared  by  this  Act  shall  Rules  of  law 
be  in  force  and  receive  effect  in  all  Courts  whatsoever  in  England,  so  ^^^  *^ 
far  as  the  matters  to  which  such  rules  relate  shall  be  respectively  Courts, 
cognizable  by  such  Courts  (y). 

iff)  See  King  v.  Eawkcsworth^  4  Q.  B.  D.  371. 

PAET  vn. 

Miscellaneous  Provisions. 
[Sect.  92  proYidea  for  the  transfer  of  books  and  papers  to  the  Supreme  Court] 
[Sect.  93  relates  to  sayings  as  to  cironits.] 

94.  This  Act,  except  so  far  as  herein  is  expressly  directed,  shall  not  Saving  as  to 

affect  the  office  or  position  of  Lord  Chancellor ;  and  the  officers  of  the  ^F*  Chan- 

*  rt  oellor. 

t2 
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38  &  39  Vict,  the  appointment  and  style  of  the  judges  of  the  said  High  Court  shall 
°'  ^^^  *'  ^'     not  apply  to  the  Lord  ChanceUor  (&). 

(/')  The  Statute  Law  Kovision  Act,  1883|  repeals  the  whole  section,  except  the 
paragraph  in  the  text,  and  repeals  also  the  woi^  *'  and  style'*  in  that  paragraph. 

4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  the  piincix^al 
Act  referred  to  as  the  Court  of  Appeal,  shall  be  constituted  as  follows : 
There  shall  bo  five  ex-officio  judges  thereof,  and  also  so  man j  ordinary 
judges,  not  exceeding  three  at  anyone  time  (c) as  her  Majesty  shall  from 
time  to  time  appoint. 

The  ex-oflicio  judges  shall  bo  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  Engloud,  the  Master  of  the  Rolls,  the  Lord  Chief  Jueiice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer  (</). 

The  first  ordinary  judges  of  the  said  Court  shall  be  the  pros^it 
Lords  Justices  of  Appeal  in  Chancery,  and  such  one  other  person  as 
her  Majesty  may  be  pleased  to  appoint  by  letters  patent.  Such 
appointment  may  be  made  either  before  or  after  the  commencement  of 
this  Act,  but  if  made  before  shall  take  effect  at  the  commencement  of 
the  Act. 

The  ordinary  Judges  of  the  Court  of  Appeal  shall  he  styled  Justices  of 
Appeal  {d). 

The  Lord  Chancellor  may  by  writing  addressed  to  the  President  of 
any  one  or  more  of  the  following  divisions  of  the  High  Court  of 
Justice,  that  is  to  say,  the  Queen's  Bench  Division,  the  Common  Pleas 
Division,  the  Exchequer  Division  {d\  and  the  Probate,  Divorce,  and 
Admiralty  Division,  request  the  attendance  at  any  time,  except  during 
the  times  of  the  spring  or  summer  circuits,  of  an  additional  judge  from 
such  division  or  divisions  (not  being  ex-ofRcio  judge  or  judges  of  the 
Court  of  Appeal)  at  the  sittings  of  the  Court  of  Appeal,  and  a  judge, 
to  be  selected  by  the  division  from  which  his  attendance  is  requested, 
shall  attend  accordingly. 

Every  additional  judge,  during  the  time  that  he  attends  the  sittings 
of  her  Majesty's  Court  of  Appeal,  shall  have  all  the  jurisdiction  and 
powers  of  a  judge  of  the  said  Court  of  Appeal,  but  he  shall  not  other- 
wise be  deemed  to  be  a  judge  of  the  said  Court,  or  to  have  ceased  to 
be  a  judge  of  the  division  of  the  High  Court  of  Justice  to  which  he 
belongs. 

Section  ffty-four  of  the  principal  Act  is  hereby  repealed^  and  instead 
thereof  the  following  enactment  shall  take  effect  {d) :  No  judge  of  the 
said  Court  of  Appeal  shall  sit  as  a  judge  on  the  hearing  of  an  appeal 
from  any  judgment  or  order  made  by  himself,  or  made  by  anj 
Divisional  Court  of  the  High  Court  of  which  he  was  and  is  a  mem- 
ber (a). 

Whenever  the  office  of  an  ordinary  judge  of  the  Court  of  Appeal 
becomes  vacant  a  new  judge  may  be  appointed  thereto  by  her  Majesty 
by  letters  patent. 

{c)  These  words  in  italics  are  repealed  by  sect.  16  of  the  Appellate  Jtuisdictioii 
Act,  1876. 
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"  Matter "  shall  include  every  proceeding  in  the  Court  not  in  a  36  &  37  Vict. 

o.  66,  8. 100. 

cause.  -  . 

"  Pleading  "  shall  include  any  petition  or  summons,  and  also  shall 
include  the  statements  in  writing  of  the  claim  or  demand  of  any 
plaintiff,  and  of  the  defence  of  any  defendant  thereto,  and  of  the 
reply  of  the  plaintiff  to  any  counter-daim  of  a  defendant  (i). 

"  Judgment "  shall  include  decree. 

''  Order  "  shall  include  rule. 

"  Oath  "  shall  include  solemn  affirmation  and  statutory  declaration. 

**  Crown  cases  reserved  "  shall  mean  such  questions  of  law  reserved 
in  criminal  trials  as  are  mentioned  in  the  Act  of  the  eleventh 
and  twelfth  years  of  her  Majesty's  reign,  chapter  seventy-eight. 

"  Pension  "  shall  include  retirement  and  superannuation  allowance. 

*<  Existing  "  shall  mean  existing  at  the  time  appointed  for  the  com- 
mencement of  this  Act. 

(h)  This  paragraph  is  repealed  by  Statute  Law  Bevioioii  Aot,  1883.  9^^^ . 

(i)  See  lU  BmUUm,  30  W.  R.  696.  Bankruptcy. 


JUDICATURE  AOT,  1875.  ss  &  39  Vict. 

o.  77. 
38  &  39  VICT.  Cap.  77.  

An  Act  to  amend  and  extend  the  Supreme  Court  of  Judicature  Actj 
1873.  [11th  August,  1 875.] 

Whebeas  it  is  expedient  to  amend  and  extend  the  Supreme  Court  of 
Judicature  Act,  1873 : 

Be  it  therefore  enacted,  &c.,  as  follows : — 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  Short  title, 
construed  as  one  with  the  Supreme  Court  of  Judicature  Act,  1873  (in  "f^  ^^'    ... 
this  Act  referred  to  as  the  principal  Act),  and  together  with  the  prin-  36  &  37  Yiot. 
cipal  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  Acts,  1873  °'  ^^' 

and  1875,  and  this  Act  may  be  cited  separately  as  the  Supreme  Court 
of  Judicature  Act,  1875. 

2.  This  Act,  except  any  provision  thereof  which  is  declared  to  take  Commence- 
effect  before  the  conmiencement  of  this  Act,  shall  commence  and  come  °^^^*  °^  '^°*- 
into  operation  on  the  first  day  of  Norember,  1875  (a). 

(a)  The  remainder  of  this  aeotion  was  repealed  by  the  Appellate  Jmiadiction  Aot, 
1876,  8.  24. 

8.  Sect.  3  repeals  part  of  sect.  5  of  the  Act  of  1873,  as  to  the  number  of  jadges, 
and  oontiniies : 

The   Lord  Chancellor  shall  not  be  deemed  to  be  a  permanent 

judge  of  that  Court,  and  the  provisions  of  the  said  section  relating  to 
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38  &  39  Vict,  tho  appointment  and  style  of  the  judges  of  the  said  Higli  Court  shall 
""'  '^'^'  "•  ^'     not  apply  to  the  Lord  Chancellor  (6). 

{b)  The  Statute  Law  Revision  Act,  1883,  repeals  tho  whole  section,  except  the 
paragraph  in  the  text,  and  repeals  also  the  words  *'  and  style'*  in  that  paragraph. 

4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  tho  principal 
Act  referred  to  as  the  Court  of  Appeal,  shall  be  constituted  as  follows : 
There  shall  be  five  ex-officio  judges  thereof,  and  also  so  many  ordinary 
judges,  not  exceeding  three  at  any  one  time  (c)  as  her  Majesty  shall  from 
time  to  time  appoint. 

The  ex-officio  judges  shall  bo  tho  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  tho  Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas y  and  the  Lord  Chief  Baron  of  the  Exchequer  (d^. 

The  first  ordinary  judges  of  the  said  Court  shall  be  the  present 
Lords  Justices  of  Appeal  in  Chancery,  and  such  one  other  person  as 
her  Majesty  may  be  pleased  to  appoint  by  letters  patent.  Such 
appointment  may  be  made  either  before  or  after  the  commencement  of 
this  Act,  but  if  made  before  shall  take  effect  at  the  commencement  of 
the  Act. 

The  ordinary  judges  of  the  Court  of  Appeal  shall  he  styled  Justices  of 
Appealed), 

The  Lord  Chancellor  may  by  writing  addressed  to  the  President  of 
any  one  or  more  of  the  following  divisions  of  the  High  Court  of 
Justice,  that  is  to  say,  the  Queen's  Bench  Division,  the  Common  Pleas 
Division,  the  Exchequer  Division  (rf),  and  the  Probate,  Divorce,  and 
Admiralty  Division,  request  the  attendance  at  any  time,  except  during 
the  times  of  the  spring  or  summer  circuits,  of  an  additional  judge  from 
such  division  or  divisions  (not  being  ex-officio  judge  or  judges  of  the 
Court  of  Appeal)  at  the  sittings  of  the  Court  of  Appeal,  and  a  judge, 
to  be  selected  by  the  division  from  which  his  attendance  is  requested, 
shall  attend  accordingly. 

Every  additional  judge,  during  the  time  that  he  attends  the  sittings 
of  her  Majesty's  Court  of  Appeal,  shall  have  all  the  jurisdiction  and 
powers  of  a  judge  of  the  said  Court  of  Appeal,  but  he  shall  not  other- 
wise be  deemed  to  be  a  judge  of  the  said  Court,  or  to  have  ceased  to 
be  a  judge  of  the  division  of  the  High  Court  of  Justice  to  which  he 
belongs. 

Section  fifty-four  of  the  principal  Act  is  hereby  repealed^  and  instead 
thereof  the  following  enactment  shall  take  effect  {d) :  No  judge  of  the 
said  Court  of  Appeal  shall  sit  as  a  judge  on  the  hearing  of  an  appeal 
from  any  judgment  or  order  made  by  himself,  or  made  by  any 
Divisional  Court  of  the  High  Court  of  which  he  was  and  is  a  mem- 
ber (c). 

Whenever  the  office  of  an  ordinary  judge  of  the  Court  of  Appeal 
becomes  vacant  a  new  judge  may  be  appointed  thereto  by  her  Majesty 
by  letters  patent. 

{e)  These  words  in  italics  are  repealed  by  sect.  16  of  the  Appellate  Jurisdiction 
Act,  1876. 
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id)  These  words  in  italics  are  repealed  by  the  Statute  Law  Revision  Act,  1383.     38  &  39  Vict. 

The  style  of  the  ordinary  judges  of  the  Court  of  Appeal  is  "Lords  Justices  of      c.  77,  s.  4. 

Appeal "  (Judicature  Act,  1877,  s.  4).    See  also  as  to  the  Court  of  Appeal,  Judica-   

ture  Act,  1881,  s.  11,  and  the  Appellate  Jurisdiction  Act,  1876.  Style  of 

(*)  See  Fisher  v.  Vol  Travers  Aiphalte  Co.,  1  C.  P.  D.  259.  judgea. 

[Sect.  5  proTides  for  the  tenure  of  office  of  judges,  and  oaths  of  office,  and 
that  the  judges  are  not  to  sit  in  the  House  of  Commons ;  and  sect.  6  provides  for 
the  precedence  of  the  judges.] 

7.  Any  jimsdiction  usually  vested  in  the  Lords  Justices  of  Appeal  Jurisdiction 
in  Chancery,  or  either  of  them,  in  relation  to  the  persons  and  estates  j^^^j^g  j^ 
of  idiots,  lunatics,  and  persons  of  unsound  mind,  shall  be  exercised  respect  of 
by  such  judge  or  judges  of  the  High  Court  of  Justice  or  Court  of  l'"^*^**- 
Appeal  as  may  be  intrusted  by  the  sign  manual  of  her  Majesty  or  her 
successors  with  the  care  and  commitment  of  the  custody  of  such  per- 
sons and  estates ;  and  all  enactments  referring  to  the  Lords  Justices  as 
BO  intrusted  shall  be  construed  as  if  such  judge  or  judges  so  intrusted 
had  been  named  therein  instead  of  such  Lords  Justices :  Proyided  that 
each  of  the  persons  who  may  at  the  commencement  of  the  principal 
Act  be  Lords  Justices  of  Appeal  in  Chancery  shall,  during  such  time 
as  he  continues  to  be  a  judge  of  the  Court  of  Appeal,  and  is  intrusted 
as  aforesaid,  retain  the  jurisdiction  Tested  in  him  in  relation  to  such 
persons  and  estates  as  aforesaid  (/). 

(/)  See  Judicature  Act,  1873,  s.  17,  ante,  p.  252. 

[Sect.  8  relates  to  the  judge  and  registrar  of  the  Court  of  Admiralty ;  it  is  partly 
rep^ed  hy  the  Statute  Law  Reyision  Act,  1883.] 

[Sect.  9,  relating  to  the  London  Bankruptcy  Court,  is  repealed  by  sect.  169  of  the 
Bankruptcy  Act,  1883.] 

10.  Whereas,  by  section  twenty-five  of  the  principal  Act,  after  reciting  Amendment 
that  it  is  expedient  to  amend  and  declare  the  law  to  be  thereafter  y.^^  *  gj 
administered  in  England  as  to  the  matters  next  thereinafter  mentioned,  s.  25,  as  to 
certain  enactments  are  made  with  respect  to  the  law,  and  it  is  expedient  ™^  ^^JiSSi 
to  amend  the  said  section :  Be  it  therefore  enacted  as  follows : —  points. 

Sub-section  one  of  clause  twenty-five  of  the  principal  Act  is  hereby 
repealed,  and  instead  thereof  the  following  enactment  shall  take 
effect;  (that  is  to  say,)  in  the  administration  by  the  Court  of  the 
assets  of  any  person  who  may  die  after  the  commencement  of  this 
Act,  and  whose  estate  may  prove  to  be  insufficient  for  the  payment 
in  full  of  his  debts  and  liabilities,  and  in  the  winding-up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose  assets 
may  prove  to  be  insufficient  for  the  payment  of  its  debts  and 
liabilities  and  the  cost  of  winding-up,  the  same  rules  shall  prevail 
and  be  observed  as  to  the  respective  rights  of  secured  and  unse- 
cured creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  and  contingent  liabilities 
respectively,  as  may  be  in  force  for  the  time  being  under  the  law 
of  bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt ;  and  all  persons  who  in  any  such  case  would  be  entitled 
to  prove  for  and  receive  dividends  out  of  the  estate  of  any  such 
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deceased  person,  or  out  of  the  assets  of  any  such  company,  may 
come  in  under  the  decree  or  order  for  the  administration  of  such 
estate,  or  under  the  winding-up  of  such  company,  and  make  such 
claims  against  the  same  as  they  may  respectively  be  entitled  to  by 
virtue  of  this  Act. 
In  sub-section  seven  of  the  said  section  the  reference  to  the  date  of 
the  passing  of  the  principal  Act  shall  be  deemed  to  refer  to  the 
date  of  the  commencement  of  the  principal  Act  (y). 

{ff)  Before  this  Act  a  creditor  who  had  not  realized  his  security  could  proTO  against 
the  assets  of  his  deceased  debtor  for  the  whole  debt,  and  receive  a  dividend.  He 
could  then  realize  hlH  Hccurity,  and  if  he  received  in  the  whole  more  than  20s,  in  the 
pound,  he  paid  over  the  excess  {Jfason  v.  Jiog^y  2  My.  &  Cr.  443).  The  same  rule 
prevailed  in  the  winding-up  of  a  company  (KellockU  ducy  3  Ch.  769).  In  bankruptcy 
the  rule  was  difPerent.  The  creditor  could  only  prove  for  the  balance  of  his  debt 
after  deducting  the  value  of  his  security.  The  principal  object  of  this  section  is  to 
make  this  rule  in  bankruptcy  applicable  to  administration  of  the  assets  of  deceased 
persons,  and  to  winding-up  {Re  Withernsea  Briek  Worhs^  16  Ch.  D.  337)  ;  it  is  not 
mtended  to  enlarge  the  assets  of  an  insolvent  estate,  but  only  to  vary  the  rights  of 
the  persons  entitled  to  them  [Re  IPFpineuil^  20  Ch.  D.  217) ;  and  see  also  X<«  ▼. 
Kuttall^  12  Ch.  D.  61.  And  it  affects  only  the  rights  of  the  class  of  secured  creditors 
as  against  those  of  the  class  of  unsecured  creditors ;  it  does  not  affect  the  rights 
inter  se  of  the  members  of  those  classes  (i?^?  Maggi^  Winekouse  v.  Winehouss^  20  Ch.  D. 
545 ;  Smith  v.  Morgan ^  5  C.  P.  D  337).  See  also  as  to  the  object  of  the  section, 
Mersey  Steel  Co.  y.Naylor,  9  Q.  B.  D.  648 ;  Re  Hopkins,  18  Ch.  D.  370 ;  Re  Albion 
Steel  Co,,  7  Ch.  D.  547.  As  to  the  meaning  of  '*  secured  creditor/'  see  Re  Stanhope 
Collieries  Co.,  11  Ch.  D.  160  ;  Ex  parte  Joselyne,  8  Ch.  D.  327  ;  Ex parU  Nelson,  14  Ch. 
D.  41.  An  executor's  right  of  retainer  does  not  make  him  a  secured  creditor,  nor  is 
such  right  affected  by  the  section  {Lee  v.  Nuttall).  The  section  is  not  retrospective 
(Re  Suche  '^  Co.,  1  Ch.  D.  48 ;  Re  Fhcenix  Steel  Co.,  24  W.  R.  19 ;  W.  N.  (1876), 
187  ;  Sheruin  v.  Selkirk,  12  Ch.  D.  68). 

The  provisions  of  sect.  6  of  the  Bankruptcy  Act,  1869,  were  held  not  to  be 
imported  into  winding-up  proceedings  by  this  section  {Moor  y.  Anglo^ Italian  Bank, 
10  Ch.  D.  681) ;  nor  those  of  sect.  87  as  to  the  sheriff  holding  for  fourteen  days 
the  proceeds  of  goods  taken  in  execution  (Re  Withernsea  Briek  Works,  16  Ch.  D. 
337,  approving  Re  Richards,  1 1  Ch.  I).  676,  and  overruling  Re  Printing  Co.,  8  Ch. 
D.  635) ;  nor  tiiose  of  sect.  34  as  to  the  landlord's  right  of  distress  for  one  year's 
rent  (Thomas  v.  Patent  Lionite  Co.,  17  Ch.  D.  250) ;  nor  the  rules  as  to  reputed 
ownership  (Re  Crumlin  Co.,  11  Ch.  D.  755) ;  and  see  also  Re  Westboume  Grove  Co.., 
6  Ch.  I).  248.  As  to  sect.  32  (priority  of  wages)  see  Re  Association  of  Land  Financiers^ 
16  Ch.  D.  373,  and  cases  there  cited,  (see  now  Companies  Act,  188S);  Re  Albion 
Steel  Co.,  7  Ch.  D.  547.  But  the  section  enables  a  claim  to  be  made  in  respect  of 
a  contingent  liability  which  ripens  into  an  actual  debt  during  the  winding-up  (Re 
Northern  Insurance  Co.,  17  Ch.  D.  337  ;  Re  Bridges,  ibid.  342). 

The  mutual  credit  rules  do  not  apply  to  the  case  of  calls  on  shareholders  (OillU 
Case,  12  Ch.  D.  755  ;  Re  Whitehouse,  9  Ch.  B.  595;  Ex  parte  Branwhite,  48  L.  J. 
Ch.  463) ;  ftnd  see  Green  r.  Smith,  22  Ch.  D.  586.  The  section  has  not  altered  the 
rule  entitling  a  creditor,  who  is  also  a  shareholder,  to  receive  a  dividend  on  hia 
debt  if  he  has  paid  all  calls  made  on  him  (Re  West  of  England  Bank,  12  Qi.  D.  823j. 
A  company  in  liquidation  must  be  deemed  to  be  insolvent  until  the  contrary  is 
shown  (Re  Milan  Co.,  25  Ch.  B.  p.  691). 

The  provisions  of  the  Bankruptcy  Act,  1 883,  which  take  away  the  priority  of  the 
Crown  in  the  distribution  of  assets  in  bankruptcy,  have  not  been  incorporated  into 
the  Companies  Act,  1862,  so  as  to  bar  the  prerogative  right  of  the  Crown  to  issue 
process  and  obtain  payment  in  full  against  a  company  in  liquidation  (Re  Oriental 
Bank  (2),  W.  N.  (1884),  204). 

In  aaministration,  the  rules  as  to  valuation  when  a  secured  creditor  seeks  to 
prove  for  a  balance  now  apply  (Re  Sopkins,  18  Ch.  D.  370) ;  but  it  was  held  that 
the  section  did  not  apply  the  rules  in  bankruptcy  so  as  to  make  an  unregistered 
bill  of  sale  void  as  against  the  unsecured  creditors  of  an  insolvent  estate  (Re 
D'Epineuil,  20  Ch.  D.  217 ;  Re  Knott,  7  Ch.  D.  649,  n. ;  see  now  45  &  46  Vict.  c.  43). 
A  creditor  of  an  insolvent  estate  whose  debt  bears  interest  is  not  entitled  to  interest 
up  to  the  day  of  payment,  but  only  to  the  date  of  the  judgment  for  adminis- 
tration, which  by  this  section  is  equivalent  to  an  adjudication  in  bankruptcy 
(Re  Summers,  13  Ch.  D.  136). 

The  section  does  not  make  all  debts  payable  jMiri  patsu  ;  and  if  a  creditor  reoovera 
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judgment  against  the  executor  before  a  judgment  for  administration  he  is  still  38  ft  39  Vict, 
entitled  to  prioritr  orer  other  creditors  of  equal  degree  (Ee  Maggi^  Tfinchouu  y.     o.  77,  s.  10. 
Winehottse^  20  Ch.  D.  515).  

In  Green  v.  Smith,  22  Gh.  D.  586,  it  was  held  that  the  mutual  credit  clause 
(s.  39)  of  the  Bankruptcy  Act,  1869,  would  not  be  applied  in  administration 
until  it  was  shown  that  the  estate  was  insolvent,  but  the  Court  might  direct  that 
a  debt  claimed  on  behalf  of  the  estate  from  a  creditor  should  be  paid  into  Court  to 
a  separate  account,  with  liberty  to  the  creditor  to  apply  in  case  the  estate  should 
prove  to  be  insolvent. 

As  to  the  form  of  the  judgment  in  a  creditor's  administration  action  when  it  is 
anticipated  that  the  estate  may  prove  insolvent,  see  ^  Hildick,  29  W.  B.  733 ; 
contra.  Re  Murray,  30  W.  R.  283.  *  *    .  . 

By  section  125  of  the  Bankruptcy  Act,  1883,  any  creditor  of  a  deceased  debtor,  Adminis- 
whose  debt  would  have  been  sufficient  to  support  a  bankruptcy  petition  against  the  tration  in 
debtor  if  he  had  been  alive,  may  present  a  petition  praying  for  an  order  for  the  bankruptcy 
adnunistration  of  the  estate  of  the  deceased  debtor  according  to  the  law  of  bank*  tmder  Bank- 
ruptcy.   The  order  may  be  made  unless  the  Court  is  satisfied  that  there  is  a  rea-  ruptoy  Act, 
sonable  probability  that  the  estate  will  be  sufficient  for  the  payment  of  debts.    But  1883. 
no  order  can  be  made  for  one  month  after  the  grant  of  probate  or  administration, 
except  wit^  the  concurrence  of  the  personal  representative,  or  unless  the  petitioner 
proves  that  the  debtor  committed  an  act  of  bankruptcy  within  three  months  before 
bis  death ;  and  no  petition  can  be  presented  after  proceedings  have  been  com- 
menced for  administration  of  the  estate  in  any  Court  of  justice.    The  latter  Court, 
however,  may  on  proof  that  the  estate  is  insufficient  for  payment  of  debts  transfer 
the  proceedings  to  the  Bankruptcy  Cburt,  which  may  thereupon  make  an  order  for 
administration  in  bankruptcy.     The  estate  will  then  vest  in  the  official  receiver, 
and  he  will  deal  with  it  in  accordance  with  the  provisions  of  the  Bankruptcy  Act ; 
but  the  f  uncsral  and  testamentary  expenses  will  be  paid  in  priority  to  other  claims. 
See  Ex  parte  May,  13  Q.  B.  D.  552. 

11.  Subject  to  any  rules  of  Court  and  to  the  provisions  of  the  prin-  Frovimon  as 
cipal  Act  and  this  Act  and  to  the  power  of  transfer,  every  persou  by  any vJ^tS 
whom  any  cause  or  matter  may  be  commenced  in  the  said  High  Court  (subject  to 
of  Justice  shall  assign  (A)  such  cause  or  matter  to  one  of  the  divisions  ^^^^ 
of  the  said  High  Court  as  he  may  think  fit,  by  marking  the  document  what  division 
by  which  the  same  is  commenced  with  the  name  of  such  division,  and  ^f  Zhi«Ju-"^ 
giving  notice  thereof  to  the  proper  officer  of  the  Court:  Provided  tionfor36& 
that-  37  Vict.  0.  66, 

(1.)  All  interlocutory  and  other  steps  and  proceedings  in  or  before 
the  said  High  Court  in  any  cause  or  matter  subsequent  to 
the  commencement  thereof,  shall  be  taken  (subject  to  any 
rules  of  Court  and  to  the  power  of  transfer)  in  the  division 
of  the  said  High  Court  to  which  such  cause  or  matter  is  for 
the  time  being  attached ;  and, 

(2.)  If  any  plaintiff  or  petitioner  shall  at  any  time  assign  his  cause 
or  matter  to  any  division  of  the  said  High  Court  to  which, 
according  to  the  rules  of  Court  or  the  provisions  of  the  prin-' 
cipal  Act  or  this  Act,  the  same  ought  not  to  be  assigned,  the 
Court,  or  any  judge  of  such  division,  upon  being  informed 
thereof,  may,  on  a  summary  application  at  any  stage  of  the 
cause  or  matter,  direct  the  same  to  be  transferred  to  the 
division  of  the  said  Court  to  which,  according  to  such  rules 
or  provisions,  the  same  ought  to  have  been  assigned,  or  he 
may,  if  he  think  it  expedient  so  to  do,  retain  the  same  in 
the  division  in  which  the  same  was  commenced ;  and  all  steps 
and  proceedings  whatsoever  taken  by  the  plaintifE  or  peti- 
tioner or  by  any  other  party  in  any  such  cause  or  matter,  and 
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*  ^'  before  any  such  transfer  shall  be  valid  and  effectual  to  all 

intents  and  purposes  in  the  same  manner  as  if  the  same 
respectively  had  been  taken  and  made  in  the  proper  division 
of  the  said  Court  to  which  such  cause  or  matter  ought  to 
have  been  assigned ;  and, 

[Sub-sect.  3  relates  to  the  Probate  DiTision  only.] 

(h)  As  to  choice  of  diyision,  see  Ord.  V.,  rr.  5—9,  infra. 

12.  Every  appeal  to  the  Court  of  Appeal  shall,  where  the  subject- 
matter  of  the  appeal  is  a  final  order,  decree,  or  judgment,  be  heard 
before  not  less  than  three  judges  of  the  said  Court  sitting  together, 
and  shall  when  the  subject-matter  of  the  appeal  is  an  interlocutory 
order,  decree,  or  judgment,  be  heard  before  not  less  than  two  judges 
of  the  said  Court  sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees,  orders,  or  judgments 
are  final,  and  what  are  interlocutory,  shall  be  determined  by  the  Court 
of  Appeal  (i). 

Subject  to  the  provisions  contained  in  this  section  the  Court  of  Appeal 
may  sit  in  two  divisions  at  the  same  time. 

(t)  As  to  final  and  interlocutory  decrees,  &c.,  see  Ord.  LViXl.  rr.  3,  15,  infra, 

[Sect.  13  amends  sect.  60  of  the  Act  of  1873,  as  to  the  appointment  of  district 
registrars;  see  note  (x),  ante,  p.  269.] 

14.  Whereas  under  section  eighty-seven  of  the  principal  Act,  solici- 
tors and  attorneys  will  after  the  commencement  of  that  Act  be  called 
solicitors  of  the  Supreme  Court :  Be  it  therefore  enacted  that — 

The  registrar  of  attorneys  and  solicitors  in  England  shall  be  called 
the  registrar  of  solicitors,  and  the  Lord  Chief  Justice  of  England^  the 
Master  of  the  HolU,  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas f  and  the  Lord  Chief  Baron,  or  any  two  of  them,  may,  from  time 
to  time,  by  regulation  adapt  any  enactments  relating  to  attorneys,  and  any 
declaration,  certificate,  or  form  required  under  those  enactments,  to  the 
solicitors  of  the  Supreme  Court  under  section  eighty-seven  of  the  principal 
Act  (A). 

{k)  The  words  in  italics  are  repealed  by  the  Statute  Law  Berision  Aot,  1883. 

15.  It  shall  be  lawful  for  her  liiajesty  from  time  to  time,  by  Order 
in  Council,  to  direct  that  the  enactments  relating  to  appeals  from  County 
Courts  shall  apply  to  any  other  inferior  Court  of  Hecord ;  and  those 
enactments,  subject  to  any  exceptions,  conditions  and  limitations  con- 
tained in  the  order,  shall  apply  accordingly,  as  from  the  date  mentioned 
in  the  order. 

[Sect.  16,  as  to  mlee  of  Court,  is  repealed  by  the  Statute  Law  Bevision  Aot, 
1883.] 

Provision  as         17.  Her  Majesty  may  at  any  time  after  the  passing  and  before  the 
A<^'^rufc  of  commencement  of  this  Act,  by  Order  in  Council,  made  upon  the  reoom* 


Amendment 
of  36  &  37 
Vict.  c.  66, 
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enactments 
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attorneys. 


Appeal  from 
inferior 
Court  of 
Beoord. 
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mendation  of  the  Lord  Chancellop,  and  the  Lord  Chief  Justice  of  Eng-  38  &  39  Vict, 
land,  the  Master  of  the  Eolls,  the  Lord  Chief  Justice  of  the  Common    ^'  ^^'  ^'  ^^' 
Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  and  the  Lords  Justices  Court  before 
of  Appeal  in  Chancery,  or  any  five  of  them,  and  the  other  judges  of  oommence- 
the  several  Courts  intended  to  be  united  and  consolidated  by  the  prin-  ment  of  the 
cipal  Act  as  amended  by  this  Act,  or  of  a  majority  of  such  other  judges,  gtitation  for  * 
make  any  further  or  additional  rules  of  Court  for  carrying  the  principal  36  &  37  Vict. 
Act  and  this  Act  into  effect,  and  in  particular  for  all  or  any  of  the  f ol-  gg  ^'^  ^ ' 
lowing  matters,  so  far  as  they  are  not  provided  for  by  the  rules  in  the  Soh. 
first  schedule  to  this  Act ;  that  is  to  say, 

(1.)  For  regulating  the  sittings  of  the  High  Court  of  Justice  and  the 

Court  of  Appeal,  and  of  any  divisional  or  other  Courts  thereof 

respectively,  and  of  the  judges  of  the  said  High  Court  sitting 

in  chambers ;  and, 
(2.)  For  regulating  the  pleading,  practice  and  procedure  in  the  High 

Court  of  Justice  and  Court  of  Appeal ;  and, 
(3.)  Generally,  for  regulating  any  matters  relating  to  the  practice 

and  procedure  of  the  said  Courts  respectively,  or  to  the  duties 

of  the  officers  thereof,  or  of  the  Supreme  Court,  or  to  the 

costs  of  proceedings  therein. 
From  and  after  the  conmiencement  of  this  Act,  the  Supreme  Court  In  subetitn- 
may  at  anytime,  with  the  concurrence  of  a  majority  of  the  judges  ^^'^l^/o®^, 
thereof  present  at  any  meeting  for  that  purpose  held  (of  which  b.  74. 
majority  the  Lord  Chancellor  shall  be  one),  alter  and  annul  any  rules 
of  Court  for  the  time  being  in  force,  and  have  and  exercise  the  same 
power  of  maldng  rules  of  Court  as  is  by  this  section  vested  in  her 
Majesty  in  Council  on  the  recommendation  of  the  said  judges  before 
the  commencement  of  this  Act. 

All  rules  of  Court  made  in  pursuance  of  this  section  shall  be  laid 
before  each  House  of  Parliament  within  such  time  and  shall  be 
subject  to  be  annulled  in  such  manner  as  is  in  this  Act  provided. 

All  rules  of  Court  made  in  pursuance  of  this  section,  if  made 
before  the  commencement  of  this  Act,  shall  from  and  after  the  com- 
mencement of  this  Act,  and  if  made  after  the  conmiencement  of  this 
Act  shall  from  and  after  they  come  into  operation,  regulate  all  matters 
to  which  they  extend,  until  annulled  or  altered  in  pursuance  of  this 
section. 

The  reference  to  certain  judges  in  section  twenty-sevon  of  the 
principal  Act  shall  be  deemed  to  refer  to  the  judges  mentioned  in  this 
section  as  the  judges  on  whose  recommendation  an  Order  in  Council 
may  be  made  (/). 

(Q  The  words  in  italics  are  repealed  by  the  Statute  Law  Bevisioii  Act,  1883. 

As  to  the  power  to  make  rules,  see  Appellate  Jurisdiction  Act,  1876,  s.  17; 
Judicature  (Officers)  Act,  1879,  s.  22 ;  Judicature  Act,  1881,  s.  19  ;  Judicature  Act, 
1884,  8.  23. 

18.  All  rules  and  orders  of  Court  in  force  at  the  time  of  the  Frorisicmas 
commencement  of  this  Act  in  the  Court  of  Probate,  the  Court  for  ^^^[jl  ^' 
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38  &  39  Vict, 
c.  77,  8.  18. 

Divorce  and 
Admiralty 
Court,  being 
rules  of  the 
High  Court, 
— in  substi- 
tution for 
36  &  37  Vict. 
c.  66,  B.  70. 


Provision  as 
to  Act  not 
afiFecting 
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evidence  or 
juries, — in 
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for  36  &  37 
Vict.  0.  66, 
B.  72. 


Provision  for 
saving  of 
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not  incon- 
sistent with 
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for  36  &  37 
Vict.  0.  66, 
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Nothing  in 
principal  Act 
to  prejudice 
rignt  to  have 
issues  sub- 
mitted, &o. 


Divorce  and  Matrimonial  Causes,  and  the  Admiralty  Court,  op  in 
relation  to  appeals  from  the  Chief  Judge  in  Bankruptcy,  or  from  the 
Court  of  Appeal  in  Chancery  in  bankruptcy  matters,  except  $o  far  as 
they  are  expressly  varied  by  the  first  schedule  hereto  or  by  rules  of 
Court  made  by  Order  in  Council  before  the  commencement  of  this  Act, 
shall  remain  and  be  in  force  in  the  High  Court  of  Justice  and  in  the 
Court  of  Appeal  respectively  until  they  shall  resj^ectively  be  altered  or 
annulled  by  any  rules  of  Court  made  after  the  commencement  of  this 
Act  (m). 

[The  rest  of  the  section  relates  only  to  the  Probate  and  Divorce  Court.] 

(m)  The  words  in  italics  are  repealed  by  Statute  Law  Revision  Act,  1883. 

[Sect.  19,  relating  to  criminal  procedure,  was  repealed  in  part  by  Statute  Law 
Revision  Act,  1883.J 

20.  Nothing  in  this  Act  or  in  the  first  schedule  hereto,  or  in  any  rules 
of  Court  to  be  made  under  this  Act,  save  as  far  as  relates  to  the  power 
of  the  Court  for  special  reasons  to  allow  depositions  or  affidavits  to  be 
read,  shall  affect  the  mode  of  giving  evidence  by  the  oral  examination 
of  witnesses  in  trials  by  jury,  or  the  rules  of  evidence,  or  the  law 
relating  to  jurymen  or  juries  (n). 

(n)  The  words  in  italics  are  repealed  by  Statute  Law  Revision  Act,  1883. 

21.  Save  as  by  the  principal  Act  or  this  Act,  or  by  any  rules  of 
Court,  may  be  otherwise  provided,  all  forms  and  methods  of  procedure 
which  at  the  commencement  of  this  Act  were  in  force  in  any  of  the 
Courts  whose  jurisdiction  is  by  the  principal  Act  or  this  Act  transferred 
to  the  said  High  Court  and  to  the  said  Court  of  Appeal  respectively, 
under  or  by  virtue  of  any  law,  custom,  general  order,  or  rules  what- 
soever, and  which  are  not  inconsistent  with  the  principal  Act  or  this 
Act  or  with  any  ndes  of  Court,  may  continue  to  be  used  and  practised, 
in  the  said  High  Court  of  Justice  and  the  said  Court  of  Appeal  respec- 
tively, in  such  and  the  like  cases,  and  for  such  and  the  like  purposes, 
as  those  to  which  they  woxdd  have  been  applicable  in  the  respective 
Courts  of  which  the  jurisdiction  is  so  transferred,  if  the  principal  Act 
and  this  Act  had  not  passed. 

22.  Whereas  by  section  forty-six  of  the  principal  Act  it  is  enacted 
that  *'  any  judge  of  the  said  High  Court  sitting  in  the  exercise  of  its 
jurisdiction  elsewhere  than  in  a  Divisional  Court  may  reserve  any  case, 
or  any  point  in  a  case,  for  the  consideration  of  a  Divisional  Court,  or 
may  direct  any  case  or  point  in  a  case  to  be  argued  before  a  Divisional 
Court :"  Be  it  hereby  enacted,  that  nothing  in  the  said  Act,  nor  in  any 
rule  or  order  made  under  the  powers  thereof  or  of  this  Act,  shall  take 
away  or  prejudice  the  right  of  any  party  to  any  action  to  have  the 
issues  for  trial  by  jury  submitted  and  left  by  the  judge  to  the  jury 
before  whom  the  same  shall  come  for  trial,  with  a  proper  and  complete 
direction  to  the  jury  upon  the  law,  and  as  to  the  evidence  applicable 
to  such  issues : 
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Provided  also,  that  the  said  right  may  be  enforced  either  by  motion  38  &  39  Vict. 
in  the  High  Court  of  Justice  or  by  motion  in  the  Court  of  Appeal,  '   '     ' 

founded  upon  an  ezception  entered  upon  or  annexed  to  the  record. 

[Sect.  23  relates  to  alterations  m  the  regulation  of  the  dronits.] 

24.  Where  any  provisions  in  respect  of  the  practice  or  procedure  of  Additional 
any  Courts  the  jurisdiction  of  which  is  transferred  by  the  principal  regSation  of 
Act  or  this  Act  to  the  High  Court  of  Justice  or  the  Court  of  Appeal,  practice  and 
are  contained  in  any  Act  of  Parliament,  rules  of  Court  may  be  made  J^^of^^uJ; 
for  modifying  such  provisions  to  any  extent  that  may  be  deemed 
necessary  for  adapting  the  same  to  the  High  Court  of  Justice  and  the 

Court  of  Appeal,  without  prejudice  nevertheless  to  any  power  of  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  to  make  any 
rules  with  respect  to  the  Paymaster-General,  or  otherwise. 

Any  provisions  relating  to  the  payment,  transfer,  or  deposit  into, 
or  in,  or  out  of  any  Court  of  any  money  or  property,  or  to  the  dealing 
therewith,  shall,  for  the  purposes  of  this  section,  be  deemed  to  be 
provisions  relating  to  practice  and  procedure. 

The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  may 
from  time  to  time,  by  order,  determine  to  what  accounts  and  how 
intituled  any  such  money  or  property  as  last  aforesaid,  whether  paid, 
transferred,  or  deposited  before  or  after  the  commencement  of  this 
Act,  is  to  be  carried,  and  modify  all  or  any  forms  relating  to  such 
accounts ;  and  the  Governor  and  Company  of  the  Bank  of  England, 
and  all  other  companies,  bodies  corporate,  and  persons,  shall  make 
such  entries  and  alterations  in  their  books  as  may  be  directed  by  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  for  the  purpose 
of  carrying  into  effect  any  such  order  (o). 

(o)  See  Ghucesterthire  Banking  Co.  v.  Fhillippi,  12  Q.  B.  D.  533. 

25.  Every  Order  in  Council  and  rule  of  Court  required  by  this  Act  to  Orders  and 
be  laid  before  each  House  of  Parliament  shall  be  so  laid  within  forty  J^|"i^  ^ 
days  next  after  it  is  made,  if  Parliament  is  then  sitting,  or  if  not.  Parliament, 
within  forty  days  after  the  commencement  of  the  then  next  ensuiner  *"^  ^*?  ^ 

,  °  annuUed  on 

Bession ;  and  if  an  address  is  presented  to  her  Majesty  by  either  House  address  from 
of  Parliament,  within  the  next  subsequent  forty  days  on  which  the  eitl^er  House, 
said  House  shall  have  sat,  praying  that  any  such  rule  or  order  may  be 
annulled,  her  Majesty  may  thereupon  by  Order  in  Council  annul  the 
same ;  and  the  rule  or  order  so  annulled  shall  thenceforth  become  void 
and  of  no  effect,  but  without  prejudice  to  the  validity  of  any  proceedings 
which  may  in  the  meantime  have  been  taken  under  the  same. 

This  section  shall  come  into  operation  immediately  on  the  passing  of 
this  Act. 

[Sect.  26  relates  to  the  fixing  and  collection  of  fees  in  the  High  Court  and  Court 
of  Appeal ;  it  was  partly  repealed  by  the  Statute  Law  Revision  Act,  1883.  As  to 
Court  fees,  see  infra,'] 

[Sect.  27,  relating  to  the  Courts  at  Lancaster  and  Durham,  was  repealed  by  the 
Statute  Law  Bevision  Act,  1883.] 
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38  &  39  Vict.  [By  sects.  28  and  29  the  Treasnrj  is  to  account  for  fees  and  expenditure,  and  the 
c.77,B8.28|29.  law  as  to  payments  to  the  senior  puisne  judge  of  the  Queen's  Bench  and  Queen's 
coroner  is  amended;  sect.  29  is  partly  repealed  by  Statute  Law  Revision  Act,  1883.] 

[Sect.  30  repeals  sect.  16  of  the  Chancery  Funds  Act,  1872  (p.  203,  ante),  and 
provides  that  rules  may  be  made  under  sect.  18  of  the  same  Act  (p.  208,  ante),  with 
respect  to  the  investment  of  monies  in  Court  in  securities,  and  the  oonversion  of 
securities  in  Court  into  money.] 

[Sect.  31  abolished  the  office  of  Secretary  to  the  TiBitors  of  Lunatics;  it  was 
repealed  by  Statute  Law  Revision  Act,  1883.J 

[Sect.  32,  amending  the  Bankruptcy  and  Insolvency  Acts  of  1869  as  to  payment 
of  unclaimed  bankruptcy  dividends,  was  repealed,  as  from  Jan.  1,  1884,  by  the 
Bankruptcy  Act,  1883,  s.  169.] 

Repeal.  33.  From  and  after  tho  commencement  of  this  Act  there  shall  be 

repealed — 

(1.)  The  Acts  specified  in  the  Second  Schedule  to  this  Act,  to  the 
extent  in  the  third  column  of  that  schedule  mentioned,  without 
prejudice  to  anything  done  or  suffered  he/ore  the  said  commence" 
ment  under  the  enactments  hereby  repealed  ;  also, 
(2.)  Any  other  enactment  inconsistent  with  this  Act  or  the  principal 
Act  (/?). 

{p)  The  words  in  italics  were  repealed  by  Statute  Law  Revision  Act,  1883. 

[Sect.  34,  amending  part  of  sect.  77  of  the  Act  of  1873,  ia  repealed  by  Statute 
Law  Revision  Act,  1883.] 

[Sect.  35  amends  sect.  79  of  the  Act  of  1873  as  to  chamber  clerks.] 

First  Schedule. 

[This  schedule,  containing  the  Rules  of  the  Supreme  Court,  1875,  is  repealed  by 
Statute  Law  Revision  Act,  1883.] 

Second  Schedule. 

Srhis  schedule,  repealing  certain  sections  of  the  Bankruptcy  and  other  Acta, 
of  the  Judicature  Act,  1873,  is  repealed  by  Statute  Law  Revision  Act,  1883.] 


39  &  40  Vict.  APPELLATE  JUEISDICTION  ACT,  1876. 

c.  69.  ' 


39  &  40  VICT.  Cap.  69. 


An  Ad  for  atnending  the  Law  in  reaped  oft/te  Appellate  Jurisdiction 

of  the  Souse  of  Lords ;  and  for  otiier  purposes, 

[11th  August,  1876.] 
Be  it  enacted,  &c.  as  follows : — 

Preliminary, 

Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Appellate  Juris- 

diction Act,  1876." 
Commence-         2.  This  Act  shall,  except  where  it  is  otherwise  expressly  provided, 
ment  of  Act.    ^^q  jj^to  operation  on  the  first  day  of  November,  one  thousand  eight 
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hundred  and  seyenty-six,  which  day  is  hereinafter  referred  to  as  the  89  &  40  Vict. 
oommencement  of  this  Aot.  I * 

Appeah 
[Soots.  3—13  relate  to  tbe  Hooae  of  Lords.] 

Amendment  of  Acts, 

[Sect.  14  amends  the  oonstitutioii  of  the  Judicial  Committee  under  34  k  35  Vict. 
0.  91,  and  provides  that  on  the  death  or  resi^ation  of  the  paid  judgoe  of  the 
Judicial  Ommittee  of  the  PriTy  Council,  her  Hajesty  may  appoint  a  third  and 
fourth  Lord  of  Appeal  in  Ordinary ;  and  also  provides  for  the  appointment  of 
assessors  in  the  hearing  of  ecclesiastical  cases.] 

[Sect.  15  has  been  in  part  repealed  by  the  Statute  Law  Revision  Act,  1883,  and 
now  stands  as  follows : — '*  Whereas  it  is  expedient  to  amend  the  constitution  of  her 
Majesty's  Court  of  Appeal  in  manner  hereinafter  mentioned.  In  addition  to  the 
number  of  ordinary  judges  of  the  Court  of  Appeal  authorised  to  be  appointed  by 
'*The  Supreme  Court  of  Judicature  Act,  1875,*'  her  Majesty  may  appoint  three 
additional  ordinary  judges  of  that  Court.  The  first  three  appointments  of  addi- 
tional jndg^  under  this  Aot  shall  be  made  by  such  transfer  to  the  Court  of  Appeal, 
as  is  in  thjs  section  mentioned  of  three  judges  of  the  High  Court  of  Justice,  and 
the  vacancies  so  created  in  the  High  Court  of  Justice  shall  not  be  filled  up,  except 
in  the  event  and  to  the  extent  hereinafter  mentioned.  Every  additional  ordinary 
judge  of  the  said  Court  of  Appeal  appointed  in  pursuance  of  this  Act  shall  be  sub- 
ject to  the  provisions  of  sections  twenty-nine  and  thirty-seven  of  **  The  Supreme 
Court  of  Judicature  Act,  1873,"  and  shall  be  under  an  obligation  to  g^  circuits 
and  to  act  as  commissioner  under  commissions  of  assize  or  other  commissions 
authorised  to  be  issued  in  pursuance  of  the  said  Act,  in  the  same  manner  in  all 
respects  as  if  he  were  a  judge  of  the  High  Court  of  Justice.  There  shall  be  paid 
to  every  additional  ordinary  judge  appointed  in  pursuance  of  this  Aot,  in  addition 
to  the  salary  which  he  would  otherwise  receive  as  an  ordinary  judge  of  the  Court 
of  Appeal,  such  sum  on  aocount  of  his  expenses  on  circuit  or  under  such  commission 
as  aforesaid  as  may  be  approved  by  the  Treasury  upon  the  recommendation  of  the 
Lord  Chancellor.  Subject  as  aforesaid,  the  provisions  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875,  for  the  time  being  in  force  in  relation  to  the 
appointment  of  ordinary  judges  of  her  Majesty's  Court  of  Appeal,  and  to  their 
tenure  of  office,  and  to  their  precedence,  and  to  their  salaries  and  pensions,  and  to 
the  officers  to  be  attached  to  such  judges,  and  all  other  provisions  relating  to  such 
ordinary  jud^pes,  shall  apply  to  the  additiona]  ordinary  judges  appointed  in  pur- 
suance of  this  section  in  the  same  manner  as  they  apply  to  the  other  ordimu^ 
judg^  of  the  said  Court ;  and  for  the  purpose  of  the  pension  of  any  person  ap- 
pointed under  this  Act,  an  additional  ordinary  judg^  of  appeal,  servioe  in  the  High 
Court  of  Justice,  or  in  any  Court  whose  jurisdiction  is  transferred  to  tiie  High 
Court  of  Justice  or  to  the  Court  of  Appeal,  shall  be  deemed  to  have  been  service  in 
the  Court  of  Appeal."] 

16.  Orders  for  constituting  and  holding  Divisional  Courts  of  the  Orders  in 
Court  of  Appeal,  and  for  regulating  the  sittings  of  the  Court  of  Appeal  J^^^iS  of 
and  of  the  Divisional  Courts  of  Appeal,  may  be  made,  and  when  made,  business  in 
in  like  manner  rescinded  or  altered,  by  the  President  of  the  Court  of  Court  oi^^'" 
Appeal,  with  the  concurrence  of  the  ordinary  judges  of  the  Court  of  App«il. 
Appeal,  or  any  three  of  them;   and  so  much  of  section  seventeen  of 
"  The  Supreme  Court  of  Judicature  Acty  1875,"  as  relates  to  the  regula- 
tion of  any  matters  subject  to  he  regulated  by  orders  under  this  section^ 
and  so  much  of  any  rules  of  Court  as  may  be  inconsistent  with  any  order 
made  under  this  section^  shall  be  repealed^  without  prejudice  nevertheless 
to  any  rules  of  Court  made  in  pursuance  of  the  section  so  repealed^  so 
long  as  such  rules  of  Court  remain  unaffected  by  orders  made  in  pursuance 
of  this  section  (a). 

(a)  The  words  in  italics  are  repealed  by  Statute  Law  Bevision  Act,  1883. 
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39  &  40  Vict.       17.  On  and  after  the  first  day  of  December,  one  thousand  eight 

°'     *  ^'         hundred  and  seventy-six,  every  action  and  proceeding  in  the  High 

Eegulatious     Court  of  Justice,  and  all  business  arising  out  of  the  same,  except  as  is 

of  Hiffh  Court  bereinafter  pro\T[ded,  shall,  so  far  as  is  practicable  and  convenient,  be 

of  Justice  and  heard,  determined  and  disposed  of  before   a  single  judge,  and  all 

Co^8°of         proceedings  in  an  action  subsequent  to  the  hearing  or  trial,  and  down 

High  Court,     to  and  including  the  final  judgment  or  order,  except  as  aforesaid,  and 

always  excepting  any  proceedings  on  appeal  in  the  Court  of  Appeal, 

shall,  so  far  as  is  practicable  and  convenient,  be  had  and  taken  before 

the  judge  before  whom  the  trial  or  hearing  of  the  cause  took  place  : 

Provided  nevertheless,  that  Divisional  Courts  of  the  High  Court  of 

Justice  may  be  hold  for  the  transaction  of  any  business  which  may  for 

the  time  being  be  ordered  by  rules  of  Court  to  be  heard  by  a  Divisional 

Court ;  and  any  such  Divisional  Court  when  held  shall  be  constituted 

of  two  judges  of  the  Court  and  no  more,  unless  the  President  of  the 

Division  to  which  such  Divisional  Court  belongs,  with  the  concurrence 

of  the  other  judges  of  such  division,  or  a  majority  thereof,  is  of  opinion 

that  such  Divisional  Coiirt  should  be  constituted  of  a  greater  number 

of  judges  than  two,  in  which  case  such  Court  may  be  constituted  of 

such  number  of  judges  as  the  President,  with  such  ooncuirence  as 

aforesaid,    may  think    expedient;    nevertheless  the    decisions  of  a 

Divisional  Court  shall  not  be  invalidated  by  reason  of  such  Court  being 

constituted  of  a  greater  nimiber  than  two  judges ;  and 

Hules  of  Court  for  carrying  into  effect  the  enactments  contained  in 
this  section  shall  be  made  on  or  before  the  first  day  of  December,  one 
thousand  eight  hundred  and  seventy-six,  and  may  be  afterwards 
altered ;  and  all  rules  of  Court  to  be  n^ade  after  the  passing  of  this 
Act,  whether  made  under  *<  The  Supreme  Court  of  Judicature  Act, 
1875,"  or  this  Act,  shall  be  made  by  any  three  or  more  of  {he  following 
persons,  of  whom  the  Lord  Chancellor  shall  be  one,  namely,  the  Lord 
Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  of 
the  Exchequer,  and  four  other  judges  of  the  Supreme  Court  of  Judicature, 
to  he  from  time  to  time  appointed  for  the  purpose  by  the  Lord  Chancellor 
in  writing  under  his  hand,  such  appointment  to  continue  for  such  time  as 
shall  be  specified  therein,  and  all  such  rules  of  Court  shall  be  laid  before 
each  House  of  Parliament  within  such  time  and  subject  to  be  annulled 
in  such  manner  as  is  provided  by  *'  The  Supreme  Court  of  Judicature 
Act,  1875." 

There  shall  be  repealed  on  and  after  the  first  day  of  Decemler,  one 
thousand  eight  hundred  and  seventy-six,  so  much  of  sections  forty,  forty^ 
one,  forty-two,  forty-three,  forty-four,  and  forty- six  of**  The  Supreme 
Court  of  Judicature  Act,  1873,"  as  is  inconsistent  with  the  provisions  of 
this  section  (&). 

(b)  The  words  in  italics  are  repealed  by  Statute  Law  Berisioii  Act,  1883 ;  there 
appears  to  be  some  mistake  with  regard  to  the  second  parajg^raph.  The  fint  pari 
of   the  sectiQii  is  amended  as  to  the  Queen's  Bench  Diyision  oy  Judicatare  Aot, 
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1884,  sect.  4,  in  the  marginal  note  to  whioh  **  c.  39  "  appears  to  have  been  inserted  89  &  40  Vict, 
instead  of  **  c.  59."  c.  69,  a.  17. 

[Sect.  18  gives  power  in  certain  events  to  fill  vacancies  occasioned  in  the  High 
Court  by  removal  of  judges  to  the  Court  of  Appeal.] 

19.  Where   a  judge   of    the    High   Court  of    Justice  has  been  Attendance 
requested  to  attend  as  an  additional  judge  at  the  sittings  of  the  Court  Hi^^Cmirfc 
of  Appeal  under  section  four  of  ^^  The  Supreme  Court  of  Judicature  of  Justice  on 
Act,  1875,"  such  judge  shall,  although  the  period  has  expired  during  9^™^* 
which  his  attendance  was  requested,  attend  the  sittings  of  the  Court  of 

Appeal  for  the  purpose  of  giving  judgment  or  otherwise  in  relation  to 
any  case  which  may  have  been  heard  by  the  Court  of  Appeal  during 
his  attendance  on  the  Court  of  Appeal. 

20.  Where  by  Act  of  Parliament  it  is  provided  that  the  decision  of  Amendment 
any  Court  or  judge  the  jurisdiction  of  which  Court  or  judge  is  trans-  ^  Jjidica^ure 
f erred  to  the  High  Court  of  Justice  is  to  be  final,  an  appeal  shall  not  appeals  from 

lie  in  any  such  case  from  the  decision  of  the  Hieh  Court  of  Justice,  or  H'g^  Co^irfc 
fi  m    m  .  of  Justice  m 

of  any  judge  thereof,  to  her  Majesty's  Court  of  Appeal.  oertain  cases. 

[Sect.  21,  as  to  vacancies  in  legal  offices,  is  repealed  by  Statute  Law  Bevision  Act, 
1883.] 


I.  A  district  registrar  of  the  Supreme  Court  of  Judicature  may  Appointment 
from  time  to  time,  but  in  each  case  with  the  approval  of  the  Lord  of  oeputy  by 
Chancellor  and  subject  to  such  regulations  as  the  Lord  Chancellor  may  registoar. 
from  time  to  time  make,  appoint  a  deputy,  and  all  acts  authorized  or 
required  to  be  done  by,  to,  or  before  a  district  registrar  may  be  done 
by,  to,  or  before  any  deputy  so  appointed :  Provided  always,  that  in 
no  case  such  appointment  shall  be  made  for  a  period  exceeding  three 
months.    This  section  shall  come  into  force  at  the  time  of  the  passing 
of  this  Act. 

[Sect.  23  appoints  a  yice-admiral,  jndge,  and  officers  of  the  Vice- Admiralty 
Court.] 

Repeal  and  Definitions, 

[Sect.  24,  repealiDg  certain  sections  of  the  Church  Discipline  Act,  the  Judicature 
Act,  1873,  and  the  Judicature  Act,  1876,  is  repealed  by  the  Statute  Law  Bevision 
Act,  1883.] 

25.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Deflnitions: 
expressions  have  the  meaning  hereinafter  respectively  assigned  to 
them ;  that  is  to  say, 

'<  High  judicial  ofBce  "  means  any  of  the  following  offices;  that  is  to  "  ^i(rh 

sav  i^*»*J, 

»*y>  office ; " 

The  office  of  Lord  Chancellor  of  Oreat  Britain  or  Ireland,  or  of 
paid  judge  of  the  Judicial  Committee  of  the  Privy  Council,  or  of 
judge  of  one  of  her  Majesty's  superior  Courts  of  Great  Britain 
and  Ireland : 

^'Superior  Courts  of  Great  Britain  and  Ireland"  means  and 
includes, — 

Afl  to  England,  her  Majesty's  High  Court  of  Justice  and  her  "superior 

•-.  _,  Courts:" 

PL,  y 
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39  &  40  Vict.  Majesty's  Court;  of  Appeal,  and  the  superior  Courts  of  law  and 

^'     *  ^'     '  equity  in  England  as  they  existed  before  the  constitution  of  her 

Majesty's  High  Court  of  Justice ;  and 
As  to  Ireland,  the  superior  Courts  of  law  and  equity  at  Dublin; 

and 
As  to  Scotland,  the  Court  of  Session. 
"  error."  "  Error  "  includes  a  writ  of  error  or  any  proceedings  in  or  by  way  of 

error. 


title  of  Act. 


<o  Vict.  c.  9.  JUDICATURE  ACT,  1877. 

40  VICT.  Cap.  9. 

An  Act  for  anienditig  the  Supreme  Court  of  Judicature  ActSj  1873 
and  1875.  [24th  April,  1877.] 

Be  it  snacted,  &o.  as  follows : 
Constraotion        1.  This  Act  shall,  BO  far  as  is  consistent  with  the  tenor  thereof, 
Sfji^Sf^^w       ^®  construed  as  one  with  the  Supreme  Court  of  Judicature  Acts,  1873 
and  1875,  and  together  with  the  said  Acts  may  be  cited  as  the  Supreme 
Court  of  Judicature  Acts,  1873,  1875,  1877,  and  this  Act  may  be  cited 
separately  as  '*  The  Supreme  Court  of  Judicature  Act,  1877." 

[Sect.  2  gives  power  to  appoint  an  additional  jadge  of  the  High  Gonit  of 
Justice.] 

[By  sect.  3,  the  judge  appointed  is  to  be  in  the  same  position  as  if  he  had  been 
appointed  a  puisne  judge  of  the  High  Court  in  pursuance  of  the  Judicature  Aota, 
1673  and  1876,  and  to  be  attached  to  the  Chancery  Division.] 

[Sect.  4  provides  that  the  ordinary-  judges  of  the  Court  of  Appeal  shall  be  styled 
Lords  Justices  of  Appeal,  and  the  judges  of  the  High  Court  ox  Justice  (other  than 
the  Presidents  of  Divisions)  shaU  be  styled  Justices  of  the  High  Court.  By  sect.  8 
of  the  Judicature  Act,  1881,  the  exception  of  Presidents  of  Diviuons  is  not  to  apply 
to  any  future  judge  of  the  Probate  Division.] 

[Sect.  6  defines  a  puisne  judge ;  it  is  partly  repealed  by  Statute  ikw  Bevision 
Act,  1883.] 

[Sect.  6,  providing  for  the  continuation  until  Ist  January,  1879,  of  seofc.  84  of 
the  Judicature  Act,  1876,  is  repealed  by  Statute  Law  Bevision  Act,  1883.] 
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0.  78. 
42  &  43  VIOT.  Cap.  78.  

An  Act  to  amend  the  Supreme  Court  of  Judicature  Acts. 

[15th  August,  1879.] 
Be  it  enaoted,  &c.  as  follows : 

Preliminary, 

1.  This^'Act  shall  be  construed  as  one  with  the  Supreme  Court  of  Conatrootion 
Judicature  Acts,  1873,  1875,  and  1877,  and  may  be  cited  together  with  ^^  s^ort 
those  Acts  as  the  Supreme  Court  of  Judicature  Acts,  1873  to  1879,  and  ' 
separately  as  the  Supreme  Court  of  Judicature  (Officers)  Act,  1879.        o.  66. 

2.  This  Act  shall,  except  where  it  is  otherwise  ezpressed,  come  into  ^^  ^  ^^  Vi°*- 
operation  on  the  twenty-eighth  day  of  October,  one  thousand  eight  40  &  41  yiot. 
hundred  and  seyenty-nine,  which  day  is  in  this  Act  referred  to  as  the  ^'  ^• 
commencement  of  this  Act.  ^"t^TS^'t 

3.  In  this  Act  *'  existing  "  means  existing  at  the  commencement  of  T)Qfln't]      f 
this  Act.  «  existing." 

Central  Office. 

4.  There  shall  be  established  a  central  office  of  the  Supreme  Court  Establiah* 

of  Judicature.  °^*  ^'  « 

oontral  omo6. 

6.  There  shall  be  concentrated  in  and  amalgamated  with  the  central  certain  offices 
office  the  following  offices ;  namely,  amalgamated 

The  record  and  writ  clerks  office :  ^  °®^*»^ 

The  enrolment  office ; 
The  report  office ; 
The  offices  of  the  masters  of  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions,  including  the  bills  of  sale  office ; 
The  offices  of  the  associates  in  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions ; 
The  Crown  office  of  the  Queen's  Bench  Division ; 
The  Queen's  remembrancer's  office ; 
The  office  of  the  registrar  of  certificates  of  acknowledgments  of  deeds 

by  married  women ; 
The  office  of  the  registrar  of  judgments;  and 
such  other  offices  of  the  Supreme  Court  as  may  from  time  to  time  be 
amalgamated  with  the  central  office  by  rules  of  court. 

6.  There  shall  be  transferred  to  the  central  office, —  Transfer  of 

(a.)  The  existing  record  and  writ  clerks ;  certain  officers 

The  existing  derk  of  enrolments ;  office. 

The  existing  clerks  in  the  report  office ; 
The  existing  masters  of  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions ; 
The  existing  associates  in  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions ; 
The  existing  Queen's  remembrancer ; 

V2 
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42  k  43  Vict. 
c  78,  B.  6. 


Central  office 
to  be  under 
control  of 
masters  of 
Supreme 
Court. 


First  masterB 
of  Supreme 
Court. 


BamneaBof 
oeotral  office. 


Tlie  existing  Queen's  coroner  and  attorney,  and  the  ezifiting 
master  of  the  Cro\ni  office  other  than  the  Queen's  coroner 
and  attorney ; 
The  existing  registrar  of  certificates  of  aclmowledgment  of  deeds 

by  married  women ;  and 
The  existing  registrar  of  judgments ; 
with  their  respective  clerks  and  messengers,  or  the  clerks  and  messen- 
gers employed  in  their  respective  offices  : 

(b.)  Such  of  the  existing  officers  employed  under  the  registrars  of 
the  Probate,  Divorce,  and  Admiralty  Division  as  the  judges 
of  that  division  respectively  select  as  necessary  for  the  per- 
formance of  the  duties  to  be  performed  in  the  central  office ; 
and 
(c.)  Such  other  officers  of  and  persons  employed  in  the  Supreme 
Court  or  the  offices  thereof  as  are  from  time  to  time  trans- 
ferred to  the  central  office  by  rules  of  court. 
7.  The  central  office  shall  be  under  the  control  and  superintendence 
of  officers  called  masters  of  the  Supreme  Court  of  Judicature. 

Provided  that  the  existing  clerk  of  enrolments  shall  as  long  as  he 
continues  to  hold  that  office  retain  his  control  and  superintendence  over 
the  business  heretofore  performed  in  his  office  and  over  the  persons  for 
the  time  being  employed  in  the  performance  of  that  business. 

8. — (1.)  The  first  masters  of  the  Supreme  Court  of  Judicature  shall 
be — 
The  existing  masters  of  the  Queen's  Bench,  Common  Pleas,  and 

Exchequer  Divisions ; 
The  existing  Queen's  coroner  and  attorney ; 
The  existing  master  of  the  Crown  office  other  than  the  Queen's 

coroner  and  attorney ; 
The  existing  record  and  writ  clerks ;  and 

The  existing  associates  in  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions. 

[Snb-B.  2.  Salaries  of  first  masters.] 

(3.)  A  vacancy  in  the  office  of  any  master  of  the  Supreme  Court 
other  than  a  master  being  Queen's  coroner  and  attorney  or  master  of 
the  Crown  office,  shall  not  be  filled  until  the  number  of  masters  is 
reduced  to  eighteen. 

[Sect.  9  makes  proTisioii  for  the  appomtmeiit  and  removal  of  officers  of  central 
office.] 

[Sect.  10  prescribes  qualification  of  masters.] 

[Sect.  11.  ICssters  to  hold  office  during  good  behaviour.] 

12.-^1.)  The  business  to  be  performed  in  the  central  offioe  shall, 
subject  to  rules  of  Court,  comprise  all  the  business  performed  in  the 
offices  by  or  in  pursuance  of  this  Act  amalgamated  with  the  central 
office,  and' shall  be  distributed  among  the  several  officers  of  the  central 
office  in  such  manner  as  may  be  directed  by  rules  of  Court. 
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(2.)  The  Beveral  officers  of  the  central  office  shall  be  interchangeable  42  &  43  Vict, 
one  "with  another,  and  shall  be  capable  of  performing  and  liable  to  ^  '  "'  ' 
perform  the-  duties  of  each  other  in  any  department  of  the  office,  and 
generally  shall  perform  such  duties  and  have  such  powers  in  relation 
to  the  business  of  the  Supreme  Court  as  may  be  directed  by  rules  of 
Ck>urt,  subject  to  this  qualification,  that  the  duties  required  to  be  per- 
formed by  any  officer  tran^erred  to  the  central  office  by  or  in  pursu- 
ance of  this  Act  shall,  except  as  far  as  they  are  modified  with  his 
consent,  be  the  same  as  or  analogous  to  those  which  he  performed 
before  being  so  transferred. 

(3.)  Subject  as  aforesaid,  all  officers  of  the  central  office  shall  con- 
tinue to  perform  the  duties  heretofore  performed  by  them  in  their 
respectiye  offices,  ajid  to  have  and  exercise  the  powers  heretofore  vested 
in  them,  in  the  same  manner,  as  nearly  as  may  be,  as  if  this  Act  had 
not  passed. 

13.  The  clerks  employed  in  the  central  office  shall  be  classified  as  Claasification 
principal  clerks,  first-class  clerks,  second-class  clerks,  and  copying  central  office, 
clerks,  or  in  such  other  manner  as  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  from  time  to  time  directs. 

14. — (1.)  The  offices  specified  in  the  first  part  of  the  first  schedule  Abolition  of 
to  this  Act  are  hereby  abolished  as  from  the  commencement  of  this  o®^*"^  offioee 

■^  and  oontina- 

Act.  anoe  of  others. 

(2.)  Each  of  the  offices  specified  in  the  second  part  of  the  first 

schedule  to  this  Act  shall  be  abolished  on  the  occurrence  of  the  next 

vacancy  therein. 

(3.)  On  and  after  the  occurrence  of  the  next  vacancy  in  any  of  the 

offices  specified  in  the  third  part  of  the  first  schedule  to  this  Act,  the 

senior  master  for  the  time  being  of  the  Supreme  Court  shall  hold  and 

perform  the  duties  of  the  office,  with  such  additional  salary  in  respect 

of  the  office  of  Queen's  remembrancer  as  the  Lord  Chancellor,  with  the 

concurrence  of  the  Treasury,  may  determine. 

(4.)  Provided  as  follows : — 

(a.)  For  the  purposes  of  this  section  the  existing  masters  of  the 

Queen's  Bench,  Common  Pleas,   and  Exchequer  Divisions 

shall  collectively  rank  as  senior  to  the  other  first  masters  of 

the  Supreme  Court ; 

(b.)  Subject  as  aforesaid,  each  of  the  first  masters  of  the  Supreme 

Court  shall,  for  the  purposes  of  this  section,  rank  in  seniority 

according  to  the  date  of  his  first  appointment  to  an  office  in 

the  Supreme  Court,  or  in  any  Court  of  which  the  jurisdiction 

has  been  transferred  to  the  Supreme  Court. 

Salaries  and  Pensions, 

[Seotfl.  15 — 21  contain  provisionB  as  to  salaxiee,  pensions,  &o.  of  officers  of  Supreme 
Court.] 

l^ules  of  Court. 
22.-— (1.)  Section  seventeen  of  the  Supreme  Court  of  Judicature  Act,  Making 
1875,  as  amended  by  section  seventeen  of  the  Appellate  Jurisdiction  q^^^^' 
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42  &  43  Vict.  Act,  1876,  filiall  extend  to  authorize  the  making,  in  pursuance  of  those 
— '. — L  sections,  of  rules  of  Court  under  or  for  the  purposes  of  this  Act,  and 

38  &  39  Vict,    under  or  for  the  purposes  of  any  Act  passed  after  the  passing  of  this 

39  &  40  Vict.    Act  which  expressly  or  by  implication  authorizes  or  directs  the  making 
o.  69.  Qf  rules  of  Court,  and  also  under  or  for  the  purposes  of  any  Act  passed 

before  the  passing  of  this  Act,  which,  so  far  as  unrepealed,  expressly 
or  by  implication  authorizes  or  directs  the  making  of  any  orders,  rules, 
or  regulations  for  any  purpose  for  which  rules  of  Court  can  be  made 
under  the  above-mentioned  sections,  or  for  any  similar  purpose ;  provided 
that  where  the  concurrence  of  the  Treasury  is  required  in  making  rules 
of  Court,  or  any  such  orders,  rules,  or  regulations,  rules  of  Court 
under  this  section  shall  not  be  made  without  that  concurrence. 

(2.)  Such  rules  of  Court  as  are  requisite  for  bringing  this  Act  into 
operation  shall  be  made  as  soon  as  may  be  after  the  passing  of  this  Act, 
but  no  rules  of  Court  made  under  this  Act  shall  come  into  operation 
before  the  commencement  of  this  Act. 

Supplemental, 

Saving  rights       23.  Subject  to  the  express  provisions  of  this  Act,  the  officers  trans- 
tonSemd       ^^^^  ^7  OT  in  pursuance  of  this  Act  shall  have  the  same  rank  and 
hold  their  offices  by  the  same  tenure  and  upon  the  same  terms  and  con- 
ditions, and  receive  the  same  salaries,  and,  if  entitled  to  pensions,  be 
entitled  to  the  same  pensions  as  if  this  Act  had  not  passed. 

J  Sect.  24  provides  that  doubts  as  to  status,  &c.  of  officers  shall  be  determined  by 
9S  of  Court.] 

[Sect,  26  relates  to  compensation  for  prejudice  to  right  or  privilege.] 

[Sect.  26  contains  saving  as  to  payment  of  fees.] 


Construction  27.  Any  enactment  or  document  referring  to  an  officer  or  office 
meSs^&o  abolished  by  or  under  this  Act,  shall,  as  far  as  it  continues  applicable, 
referring  to      be  construed  as  referring  to  the  officer  or  office  substituted  by  or  under 

offiSraffected  *^  ^^^  ^^^  "^^®®  ^^  Court  may  be  made  for  determining  what  officer 
by  this  Act.      or  office  is  so  substituted. 

Name  of  new  28.  The  buildings  erected  under  the  Courts  of  Justice  Building  Act, 
2T&f29^ct.  ^ ^^^'  *^^  *^®  Courts  of  Justice  Concentration  (Site)  Act,  1 865,  together 
c.  48.  with  all  additions  thereto,  shall  be  styled  the  Eoyal  Courts  of  Justice. 

28^&  29  Vict.  29.  Whereas  by  reason  of  the  provisions  of  the  Supreme  Court  of 
j^^^^  ^1  Judicature  Act,  1873,  and  the  Acts  amending  the  same,  including  this 
enactments  Act,  divers  enactments  relating  to  officers  and  offices  of  the  Supreme 
i^'^Se  Court,  and  to  the  making  of  orders,  rules,  and  regulations  for  purposes 

86  &  37  Vict,  connected  with  the  Supreme  Court,  have  become  unnecessary,  and  it  is 
®*  ^^'  expedient  that  they  be  specifically  repealed,  therefore  the  Acts  specified 

in  the  second  schedule  to  this  Act  are  hereby  repealed  to  the  extent 

specified  in  the  third  colunm  of  that  schedule : 
Provided  that — 
(1.)  This  repeal  shall  not  affect— 
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(a.)  Anything  done  or  suffered  before  the  commencement  of  this  Act  42  &  43  Vict. 
under  any  enactment  repealed  by  this  Act ;  or  ^'     '  "'   ^' 

(b.)  Any  rights  duty,  or  liability  acquired,  imposed,  or  incurred  by 
or  under  any  enactment  hereby  repealed ;  or 

(c.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 
any  offence  committed  against  any  enactment  hereby  re- 
pealed; or 

(d.)  The  institution  or  prosecution  to  its  termination  of  any  legal 
proceeding,  or  other  remedy  for  ascertaining,  enforcing,  or 
recoyering  any  such  liability,  penalty,  forfeiture,  or  punish- 
ment as  aforesaid ;  or 

(e.)  The  yalidity  of  any  rule,  order,  or  regulation  made  imder  any 
enactment  hereby  repealed ;  and 

(2.)  In  particular,  but  without  prejudice  to  the  generality  of  the 
foregoing  provisions,  the  repeal  effected  by  this  section  shall 
not  deprive  any  person  who  at  the  commencement  of  this  Act 
enjoys  any  compensation,  pension,  retiring  annuity,  super- 
annuation allowance,  or  salary  mentioned  in  any  enactment 
repealed  by  this  section,  of  his  right  to  receive  the  same 
compensation,  pension,  retiring  annuity,  superannuation 
allowance,  or  salary,  or  of  any  right  he  may  have  to  receive 
any  progressive  or  prospective  increase  of  salary,  or  to  obtain 
any  promotion,  or  succession,  or  any  pension,  retiring  annuity, 
or  superannuation  allowance,  or  affect  or  diminish  any  such 
right,  or  affect  any  right  of  appointment  vested  in  any 
existing  judge,  or  alter  the  duties,  conditions,  or  restrictions 
attached  to  any  office  held  by  any  existing  officer ;  and 

(3.)  This  repeal  shall  not  revive  any  enactment,  right,  office,  privi- 
lege, matter,  or  thing  not  in  force  or  existing  at  the  com- 
mencement of  this  Act. 


BOHEDULES. 


FIRST  SCHEDULE.  filection  14. 

Febst  Fast. 

Qfieet  to  b$  aboliihed  as  from  eommeneemmi  of  Act. 

The  offices  of— 

Record  and  Writ  Qerk: 

Master  in  the  Qaeen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the 

High  Court  of  Jnstice : 
Associate  in  the  Qneen's  Bench,  Common  Fleas,  and  Exchequer  Divisions  of  the 

High  Court  of  Justice. 

Sxooin)  Past. 

Offien  to  he  aholithed  on  next  vacancy. 

The  offices  of— 

Clerk  of  Enrolments : 
Cleric  of  Petty  Bag. 
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42  &  43  Vict, 
c.  78. 


Section  29. 
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TnntD  Pabt. 

Offices  to  beJilUd  on  vacancy  by  the  Senior  Master  of  the  Supreme  Court. 

The  offices  of— 

Queen's  Remembrancer : 

Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married  Women : 

Registrar  of  Judgments. 

SECOND  SCHEDULE. 

Enaoticekts  bepbaled. 

[This  schedule  contains  a  long  list  of  statutes  which  it  is  not  thought  necessary 
to  produce.  Amongst  those  partly  repealed  are  Sir  Gleorge  Turner's  Act,  the 
Master  in  Chancery  Abolition  Act,  the  Chancery  Procedure  Act,  1862,  Lord  Caims's 
Act,  and  the  Common  Law  Procedure  Acts,  1852,  1854,  and  1860.  See  also  the 
Statute  Law  Reyision  and  Civil  Procedure  Act,  1883.] 


44  &  45  Vict, 
c.  68. 


Short  title. 


Master  of  the 
Rolls  to  be 
Judge  of 
Appeal  only. 
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44  &  45  VICT.  Cap.  68. 

An  Ad  to  amend  (he  Supreftie  Court  of  Judicature  Acts ;  and  for 
other  purposes.  [27th  August,  1881.] 

Whereas  it  is  expedient  to  amend  the  constitution  of  her  Majesty's 
Court  of  Appeal,  and  to  make  further  provision  concerning  the 
Supreme  Court  of  Judicature  and  the  officers  thereof,  and  such  other 
matters  as  are  hereinafter  mentioned : 

Bo  it  enacted,  &c.,  as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  Act, 
1881. 

2.  From  and  after  the  passing  of  this  Act  the  present  and  every 
future  Master  of  the  Eolls  shall  cease  to  bo  a  judge  of  her  Majesty's 
High  Court  of  Justice,  but  shall  continue  by  virtue  of  his  office  to  be 
a  judge  of  her  Majesty's  Court  of  Appeal,  and  shall  retain  the  same 
rank,  title,  salary,  right  of  pension,  patronage,  and  powers  of  appoint- 
ment or  dismissal,  and  all  other  powers,  privileges,  and  disqualifica- 
tions now  and  heretofore  belonging  to  the  said  office  of  Master  of  the 
BoUs  and  all  other  duties  of  the  said  office  except  that  of  a  judge  of 
her  Majesty's  High  Court  of  Justice:  provided  that  the  present 
Master  of  the  Eolls  shall  not  by  virtue  of  this  Act  be  subject  to  any 
disqualification  to  which  he  is  not  by  law  now  subject,  nor  shall  be 
required  to  act  under  any  commission  of  assize,  nisi  prius,  oyer  and 
terminer,  or  gaol  delivery ;  and  the  existing  personal  officers  of  the 
Master  of  the  HoUs  shall  continue  to  be  attached  to  him  and  be  under 
his  authority,  and  to  hold  their  respective  offices  upon  the  same 
tenure  and  in  the  same  manner  in  all  respects  as  if  this  Act  had  not 
passed ;  provided  also,  that  any  Master  of  the  Eolls  to  be  hereafter 
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appointed  sliall  be  under  an  obligation  to  go  circuits  and  to  act  as  a  44  &  46  \^ot. 

commissioner  under  conunissions  of  assize,  or  other  commissions  autho-  ' 

rized  to  be  issued  in  pursuance  of  the  Supreme  Court  of  Judicature 

Act,  1873,  in  the  same  manner  in  aU  respects  as  he  would  have  been 

under  the  last-mentioned  Act,  or  any  Acts  or  Act  amending  the  same, 

if  he  had  continued  to  be  a  judge  of  the  Chancery  Division  of  the 

High  CoTirt  of  Justice. 

3.  The  vacancy  now  existing  among  the  ordinary  judges  of  the  said  Existing 
Court  of  Appeal  shall  not  be  filled  up,  and  the  number  of  ordinary  ^^^"^ 
judires  of  that  Court  shall  henceforth  be  five.  AppcMd  not 

[By  aeot.  4,  the  Prendent  of  the  Probate,  Divoroe  and  Admiralty  Diriaion  is  to  np. 
he  an  ez-offido  judge  of  the  Court  of  Appeal.] 

6.  It  shall  be  lawful  for  her  Majesty  to  supply  the  vacancy  in  the  New  jadge 
High  Court  of  Justice,  to  be  occasioned  by  the  removal  therefrom  of  o^j^^t^ad 
the  Master  of  the  Bolls,  by  the  appointment,  immediately  after  the  of  Master  of 
passing  of  this  Act,  and  from  time  to  time  afterwards,  of  a  judge,  ^^  KoUs. 
who  shall  be  in  the  same  position  as  if  he  had  been  appointed  a  puisne 
judge  of  the  said  High  Court  in  pursuance  of  the  Judicature  Acts, 
1873  and  1875 ;  and  all  the  provisions  of  the  Supreme  Court  of  Judi-  36  &  37  Viot 
cature  Acts,  1873  and  1875,  for  the  time  being  in  force  in  relation  to  33  ^'39  yi^^ 
the  qualification  and  appointment  of  puisne  judges  of  the  said  High  c.  77. 
Court,  and  to  their  duties  and  tenure  of  office,  and  to  their  precedence, 
and  to  their  salaries  and  pensions,  and  to  the  officers  to  be  attached  to 
the  persons  of  such  judges,  and  all  other  provisions  relating  to  such 
puisne  judges,  or  any  of  them,  with  the  exception  of  such  provisions 
as  apply  to  existing  judges  only,  shall  apply  to  the  judge  appointed 
in  pursuance  of  this  section,  in  the  same  manner  as  they  apply  to  the 
other  puisne  judges  of  the  said  High  Court  respectively.    The  judge 
so  appointed  shcJl  be  attached  to  the  Chancery  Division  of  the  said 
High  Court,  subject  to  such  power  of  transfer  as  is  in  the  Supreme 
Court  of  Judicature  Act,  1873,  mentioned. 

6.  The  power  given  to  her  Majesty  by  the  Supreme  Court  of  Judi-  Judge  under 
cature  Act,  1877,  to  appoint  a  judge  of  the  High  Court  of  Justice  in  J]^  *  *^  ^^**' 
addition  to  the  number  of  judges  authorized  to  be  appointed  by  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875,  may  be  exercised 

by  her  Majesty  from  time  to  time,  so  as  at  all  times  to  make  due  pro- 
vision for  the  business  of  the  Chancery  Division  of  the  High  Court  of 
Justice :  provided  that  no  such  appointment  shall  be  made  unless  or 
until  the  number  of  judges  attached  for  the  time  being  to  the  Chan- 
cery Division  of  the  High  Court,  other  than  the  Lord  Chancellor,  is, 
by  death,  resignation,  or  otherwise,  reduced  below  five. 

7.  The  Lord  Chancellor  shall  have  power  by  order  under  his  hand  Rolls  Court 
to  direct  that  the  Court  and  chambers,  heretofore  used  by  the  Master  ^^J^^o*^^ 
of  the  Bolls  as  a  judge  of  the  Chancery  Division  of  the  High  Court  of 

Justice,  shall  (so  long  as  may  be  necessary  or  convenient)  be  used  by 
such  judge  of  the  said  Chancery  Division  of  the  said  High  Court  as 
shall  be  in  any  such  order  in  that  behalf  named ;  and  the  chief  and 
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44  &  45  Vict,  other  clerks,  and  other  officers,  heretofore  attached  to  the  said  Court 
^'  *  ^'  and  chambers  respectively,  shall  (subject  to  any  rules  or  orders  of 
Court)  be  and  continue  attached  to  the  judge  to  be  named  in  any  such 
order,  and,  after  such  Court  and  chambers  shall  have  ceased  to  be  so 
used,  to  the  judge  to  whom  the  business  previously  transacted  in  such 
Court  and  chambers  respectively  shall  be  for  the  time  being  assigpied. 

[Bj  sect.  8,  any  future  PreHident  of  the  Probate,  &o.  Divifiion  is  to  be  styled 
**  Jufitice."    See  Judicature  Act,  1877,  s.  4.] 

[Sect.  9  relates  to  appeals  ander  the  Divorce  Act ;  and  sect.  10  to  appeals  against 
decrees  nisi  for  dissolution  or  nullity  of  marriage.] 

Qualification  11.  A  judge  who  was  not  present  and  acting  as  a  member  of  a  Divi- 
sit  on  appeals,  ^ional  Court  of  the  High  Court  of  Justice,  at  the  time  when  any  ded- 
sion  which  may  be  appealed  from  was  made,  or  at  the  argument  of  the 
case  decided,  shall  not,  for  the  purposes  of  the  fourth  section  of  the 
Supreme  Court  of  Judicature  Act,  1875,  be  deemed  to  be,  or  to  have 
been,  a  member  of  such  Divisional  Court. 
In  cases  of  12.  In  any  case  of  urgency  arising  during  the  absence  from  illness 

oneju^«  *  ^^  *^y  other  cause  or  during  any  vacancy  in  the  office  of  any  judge  of 
may  officiate  the  High  Court  of  Justice  to  whom  any  cause  or  matter  may  have 
or  ano  er.  ^^^^^  according  to  the  course  of  the  said  Court  or  of  any  division  thereof 
specially  assigned,  it  shall  be  lawful  for  any  other  judge  of  the  said 
Court,  who  may  consent  so  to  do,  to  hear  and  dispose  of  any  applica- 
tion for  an  injunction  or  other  interlocutory  order  for  or  on  behalf  of 
the  judge  so  absent,  or  in  the  place  of  the  judge  whose  office  may  have 
so  become  vacant. 

[Sect.  13  relates  to  selection  of  judges  for  trial  of  election  petitions.] 

[Sect.  14  relates  to  the  joxisdiotion  of  the  High  Court  in  registiation  and  election 
cases.] 

[Sect.  16  relates  to  criminal  appeals;  sect.  16  to  proceedings  with  regard  to 
nomination  of  sheriffs ;  sect.  17  to  the  presentation  and  swearing  of  the  Lord 
Mayor ;  and  sect.  18  to  the  Centad  Criminal  Court]. 

Power  to  19.  The  power  of  making  rules  of  Court,  conferred  by  section  seven- 

™*d^  ^®?  teen  of  the  Appellate  Jurisdiction  Act,  1876,  upon  the  several  judges 
40  Vict.  o.  69.  therein  mentioned,  shall  henceforth  be  vested  in  and  exercised  by  any 
five  or  more  of  the  following  persons,  of  whom  the  Lord  Chancellor 
shall  be  one ;  namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Bolls,  the  President  of  the  Probate,  Di- 
vorce and  Admiralty  Division  of  the  High  Court  of  Justice,  and  four 
other  judges  of  the  Supreme  Court  of  Judicature  to  be  from  time  to 
time  appointed  for  the  purpose  by  the  Lord  Chancellor  in  writing  under 
his  hand,  such  appointment  to  continue  for  such  time  as  shall  be  speci- 
fied therein. 

[Sect.  20  extends  the  pxovisions  of  the  Courts  of  Jnstioe  (Salaries  and  Funds). 
Act,  1869,  s.  14.] 

[Sect.  21.    Notice  of  vaoanoiee  in  olfioM  of  Supreme  Court«] 
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22.  And  whereas  by  the  Judicature  ActS;  1873,  1875  and  1877,  and  44  &  45  Vict, 
the  Supreme  Court  of  Judicature  (Officers)  Act,  1879,  no  provision  is    ^      *  ^ 
made  for  the  appointment  of  district  registrars  of  the  High  Court  of  -^pointment 
Justice  other  than  persons  holding  or  having  held  the  offices  in  section  remtrara, 
sixty  of  the   Supreme  Court  of  Judicature  Act,  1873,  and  section  42&43yiot. 
thirteen  of  the  Supreme  Court  of  Judicature  Act,  1875,  respectively  ^'     ' 
mentioned :  Be  it  enacted,  that  if  on  any  vacancy  in  the  office  of  dis- 
trict registrar  under  the  said  Acts,  or  upon  the  appointment  hy  any 
Order  in  Council  to  be  hereafter  made  of  any  new  district  within  which 
there  shall  be  a  district  registrar  (unless  by  such  Order  in  Council  it 
shall  be  otherwise  directed),  it  shall  appear  to  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury,  that  from  the  nature  and  amount  of 
the  business  to  be  transacted  by  such  district  registrar  it  is  expedient 
that  such  office  should  be  conferred  upon  a  person  not  so  qualified  as 
aforesaid,  it  shall  be  lawful  for  the  Lord  Chancellor,  with  the  con- 
currence of  the  Treasury,  to  appoint  to  such  office  any  solicitor  of  the 
Supreme  Court  of  Judicature  of  not  less  than  five  years'  standing. 

A  district  registrar  shall  not,  either  by  himself  or  his  partner,  be 
directly  or  indirectly  engaged  as  solicitor  or  agent  for  a  party  to  any 
proceeding  whatsoever  in  the  district  registry  of  which  he  is  registrar. 

[Sect.  23.  Appointment  of  persons  to  keep  order,  &o.,  in  Boyal  Ooxuts  of 
Jostioe.] 

24.  The  powers  which  by  an  Act  passed  in  the  session  of  the  sixth  Powers  as  to 
and  seventh  years  of  her  present  Majesty,  intituled  **  An  Act  for  con-  J^^y^'t 
Bolidating  and  amending  several  of  the  Laws  relating  to  Attomies  and  o.  73. 
Solicitors  practising  in  England  and  Wales,"  and  by  sect.  14  of  the 
Supreme  Court  of  Judicature  Act,  1875,  and  by  the  Solicitors  Act,  23&24yiot. 
1860,  and  by  the  Solicitors  Act,  1877,  and  by  any  Act  amending  the  Sn  &  4i  Vct 
said  Acts  respectively,  are  vested  in  the  Master  of  the  Bolls  jointly  c.  62. 
with  the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  Lord  Chief    . 
Baron  of  the  Court  of  Exchequer,  or  with  any  of  them,  or  jointly 
with  the  Presidents  of  the  Queen's  Bench,   Common  Pleas,   and 
Exchequer  Divisions  of  the  High  Court,  or  with  any  of  them,  shall 
henceforth  be  vested  in  the  Master  of  the  Bolls,  with  the  concurrence 
of  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of  England,  or  (in 
ease  of  difference)  of  one  of  them,  and  anything  required  by  the  said 
Acts  to  be  done  to  or  before  the  said  Lord  Chief  Justices  and  Lord 
Chief  Baron,  or  the  said  Presidents  jointly  with  the  Master  of  the 
Bolls,  may  be  done  to  or  before  the  Master  of  the  Bolls,  the  Lord 
Chancellor,  and  the  Lord  Chief  Justice  of  England. 

Provision  may  be  made  by  the  Master  of  the  Bolls,  with  the  con- 
currence of  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of  England, 
or  (in  case  of  difference)  of  one  of  them,  for  the  care  and  custody  of 
the  roll  of  solicitors  after  the  abolition  of  the  office  of  Clerk  of  the 
Petty  Bag  (a). 

(«}  As  to  Bolioitors,  see  Judioatore  Act,  1873,  s.  87 ;  Jndioatnre  Aot,  1876,  s.  14. 
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44  &  45  Vict.       [By  sect.  25,  the  Lord  Chief  Justice  of  England  i£  to  have  the  powezB  of  the  Chief 
o.  68,  8.  25.     Justice  of  the  Common  Pleas  and  the  Chief  Baron  of  the  Exchequer.] 


Commis- 
sioners for 
acknowledg- 
ments by 
married 
women. 


26.  And  whereas  under  tlie  Act  of  the  third  and  fourth  years  of 
King  William  the  Fourth,  chapter  seventy-four,  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas  was  empowered  to  appoint  such 
proper  persons  as  he  should  think  fit  to  be  perpetual  commissioners 
for  taking  the  acknowledgments  by  married  women  of  deeds  to  be 
executed  by  them  as  in  the  same  Act  provided,  and  such  commissioners 
were  made  removable  by  and  at  the  pleasure  of  the  said  Lord  Chief 
Justice ;  and  by  divers  subsequent  Acts  provision  was  made  for 
further  and  other  duties  to  be  performed  by  such  commissioners :  And 
whereas  the  present  Lord  Chief  Justice  of  England  was  before  and 
down  to  the  time  of  his  appointment  to  that  office  Lord  Chief  Justice 
of  the  Common  Pleas,  and  after  his  appointment  to  be  Lord  Chief 
Justice  of  England  no  other  person  was  appointed  to  be  Lord  Chief 
Justice  of  the  Common  Pleas,  and  that  office  has  since  been  abolished : 
Be  it  enacted  and  declared,  that  every  appointment  of  any  person  to 
be  a  commissioner  for  taking  such  acknowledgments  and  performing 
such  other  duties  as  aforesaid,  and  every  order  for  the  removal  of  any 
person  from  such  office  of  commissioner,  which  shall  have  been  made 
by  the  present  Lord  Chief  Justice  of  England  at  any  time  since  hia 
appointment  to  that  office,  or  shall  be  hereafter  made  by  the  Lord 
Chief  Justice  of  England  for  the  time  being,  shall  be  and  be  deemed 
to  have  been  valid  and  effectual  in  the  law,  to  all  intents  and  purposes 
whatsoever,  in  the  same  manner  as  if  it  had  been  made  by  a  Lord 
Chief  Justice  of  the  Common  Pleas  before  the  abolition  of  that  office. 


[Sect.  27.    Powers  to  make  rules  for  praotioe  of  County  Courta.] 
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0.  61. 
47  &  48  VICrr.  Cap.  61.  

An  Act  to  amend  the  Supreme  Court  of  Judicature  Acta  ;  and  for 
other  purposes.  [14th  August,  1884.] 

Wheseas  it  is  expedient  to  make  further  provision  concerning  the 
Supreme  Court  of  Judicature,  and  the  officers  thereof,  and  such  other 
matters  as  are  hereinafter  mentioned : 

Be  it  enacted,  &c.  as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  Sl^ort  title. 
Act,  1884 ;  and  this  Act,  together  with  the  Supreme  Court  of  Judica- 
ture Acts,  1873  to  1879,  and  the  Supreme  Court  of  Judicature  Act, 

1881,  may  be  cited  as  the  Supreme  Court  of  Judicature  Acts,  1873  to 
1884. 

2.  This  Act  shall  come  into  operation  on  the  twenty-fourth  day  of  Commenoe- 
October,  one  thousand  eight  hundred  and  eighty-four,  which  day  is  in  ^^^  ^^  ^^' 
this  Act  referred  to  as  the  commencement  of  this  Act. 

[Seot.  3.   Procedenoe  of  Breaident  of  Probate,  ftc.  Diyision.] 

[Sect.  4  relates  to  the  Queen's  Benoh  Dhrision.] 

5.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  be  lawful  for  Absence, 
any  judge  of  any  division  of  the  High  Court,  who  may  consent  so  to  Tni^ffi^ 
do,  to  sit  and  act  for  or  on  behalf  of  any  other  judge  of  the  High  p  number  of 
Court  absent  from  illness  or  any  other  cause,  or  in  the  place  of  any  1^^^' 
judge  whose  office  has  become  vacant,  or  as  an  additional  judge  of 

any  division  for  the  purpose  of  hearing  any  causes  or  matters  which 
may  be  assigned  to  him  by  the  Lord  Chancellor,  or  any  applications 
therein ;  and  while  so  sitting  and  acting  any  such  judge  shall  have 
aU  the  power  and  authority  which  such  other  judge  would  have  had, 
or  which  ordinarily  belong  to  a  judge  of  such  division,  as  the  case  may 
be.  Provided  that  no  such  additional  judge  shall  sit  and  act  in  any 
division,  except  with  the  concurrence  of  the  respective  Presidents  of 
the  division  to  which  such  judge  belongs,  and  of  the  division  in  which 
he  may  have  been  requested  to  sit  and  act  as  additional  judge ;  and 
the  assignment  to  such  judge  of  any  causes  or  matters,  depending  in 
the  division  in  which  he  shall  so  sit  and  act,  shall  likewise  not  be 
made  except  with  the  concurrence  of  the  President  of  such  last* 
mentioned  division. 

6.  Any  proceeding  in  any  cause  or  matter  assigned  to  any  judge  of  Power  of  one 
the  High  Court  of  Justice,  may  at  any  time,  upon  the  request  and  on  J^  im^er 
behalf  of  such  judge,  be  heard  and  disposed  of  by  any  other  judge 

of  the  same  division,  who  may  be  willing  to  hear  and  dispose  of  the 
same,  without  any  transfer :  Provided  that,  if  any  party  to  such  pro* 
ceeding  shall  object  to  the  same  being  so  heard  and  disposed  of,  the 
same  shall  not  be  so  heard  and  disposed  of  without  the  concurrence 
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47  ft  48  Vict,  of  tlie  Lord  Chancellor,  to  be  signified  by  an  order  in  ^rriting  under 
"•  ^^'  "•  '^-     his  hand. 

»  ■ 

[Bj  sect.  7,  jadgea  of  County  Courts  are  to  haye  OTOiy  qnalificatioa  ooofeired  on 
Queen* 8  oounsel  by  13  &  14  Yict.  o.  25.] 


Judge  may 
order  trial  by 
an  official 
referee  in 
certain  cases. 


Causes  which 
may  be  re- 
ferred to 
arbitrator 
may  be 
referred  to 
official 
referee. 


Parties  under 
agreement  of 
reference  may 
refer  to  official 
referee. 


Saving  as 
to  district 
reg^istrars. 

Summary 

applications 

under 

statutes. 

18  &  19  Yict. 

c.  134,  s.  16. 


Business 
-which  Court 
is  not  em- 
powered to 
dispose  of  in 


[Sect.  8  relates  to  appeals  from  referees,  Qneen's  Bench  Division.] 

9.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  now  pending  or  hereafter  commenced  before  the  High  Oourt 
of  Justice  or  Court  of  Appeal,  in  which  all  parties  who  are  under  no 
disability  consent  thereto,  the  Court  or  a  judge  may  at  any  time,  on 
such  terms  as  may  be  thought  proper,  order  the  whole  cause  or  matter 
to  be  tried  before  an  official  referee,  who  shall  have  power  to  direct  in 
what  manner  the  judgment  of  the  Court  shall  be  entered,  and  to 
exorcise  the  same  discretion  as  to  costs  as  the  Court  or  judge  could 
have  exercised. 

10.  In  all  cases  in  which  the  Court  or  a  judge  may,  under  sections 
three,  six,  or  twelve  of  the  Common  Law  Procedure  Act,  1854,  direct 
any  matter  to  be  ascertained  by  a  master  or  referred  to  an  arbitrator, 
or  to  an  officer  of  the  Court,  or  appoint  an  arbitrator,  such  Court  or 
judge  may  direct  such  matter  to  be  ascertained  by  or  referred  to  an 
official  referee,  who  shall  in  that  case  perform  all  such  duties  and 
exercise  all  such  powers  as  would  have  been  performed  or  oould  have 
been  exercised  by  such  master,  arbitrator,  or  officer. 

11.  Whenever  the  parties  to  any  deed  or  instrument  in  writing, 
made  or  executed  after  the  commencement  of  this  Act,  or  any  of  them, 
shall  agree  that  any  existing  or  future  difference  between  them,  or  any 
of  them,  shall  be  referred  to  an  official  referee,  it  shall  be  the  duty 
of  any  one  of  the  official  referees  to  whom  application  shall  be  made 
for  the  purpose,  subject  to  any  order  which  may  be  made  by  the 
Court  or  a  judge  for  the  transfer  of  the  matter  to  any  other  official 
referee,  or  otherwise,  to  hear  and  determine  any  difference  so  agreed 
to  be  referred,  and  every  such  agreement  shall  be  deemed  to  be  an 
agreement  to  refer  to  arbitration  within  the  meaning  of  sections  eleven 
and  seventeen  of  the  Common  Law  Procedure  Act,  1854. 

12.  Nothing  in  this  Act  shall  interfere  with  any  existing  provisions 
as  to  any  proceedings  before  district  registrars. 

13.  The  provisions  of  section  sixteen  of  the  Act  eighteen  and  nine- 
teen Victoria,  chapter  one  hundred  and  thirty-four,  shall  extend  to  all 
applications  under  any  Act  of  Parliament  heretofore  passed,  or 
hereafter  to  be  passed,  under  or  by  virtue  of  which  the  High  Court  of 
Justice,  or  any  judge  thereof,  is  empowered  to  make  orders  in  respect 
of  trust  funds,  or  any  other  matters,  upon  petition  presented,  or 
motion  made,  in  a  summary  way  (a). 

(a)  Sect.  16  of  the  Act  here  referred  to  (Despatch  of  Business  (Court  of  Chanoeiy) 
Act,  1865)  is  as  foUows:^"  And  whexeas  by  divers  Acts  of  Parliament  the  Court 
of  Chancery  is  empowered  to  make  orders  in  respect  of  the  disposition  of  trust 
funds,  and  other  matters  imder  its  jurisdiction,  upon  petition  presented  or  motion 
made  in  a  summary  way,  without  bill,  but  such  nrders  cannot  be  made  in  respect 
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of  tlie  same  maiten  upon  applioation  at  ohamben :  Be  it  therefore  enacted,  that  47  ft  48  Viot. 
the  biuinees  to  be  disposed  of  by  the  Master  of  the  Bolls  and  the  Vioe-Ohanoellon,     o.  61,  s.  13. 

respectiyely,  while  sitting  at  Chambers,  shall  comprise  such  of  the  matters  in  respect  • 

of  whioh  tne  Court  of  Chancery  is  so  as  aforesaid  empowered  to  make  orders  in  a  *  summary 
summary  way,  as  the  Lord  Chancellor,  with  the  advice  and  assistance  of  the  Master  ^A7>  niay  be 
of  the  Bolls  and  the  Vice-chancellors,  or  any  two  of  them,  may  by  any  general  dispoeed  of  at 
order  direot."    The  section  has  not  been  repealed  either  expressly  or  by  implication ;  chambers, 
see  JSx  parte  Mayor  of  London^  26  Ch.  D.  384. 

14.  Where  any  person  neglects  or  refuses  to  comply  with  a  judg-  ?*^*^*"\®' 
znent  or  order  directing  him  to  execute  any  conveyance,  contract,  or  by  order  of 
other  document,  or  to  indorse  any  negotiable  instrument,  the  Court  the  Court, 
may,  on  such  terms  and  conditions  (ii  any)  as  may  be  just,  order  that 
such  conveyance,  contract,  or  other  document  shall  be  executed,  or 
that  such  negotiable  instrument  shall  be  indorsed  by  such  person  as 
the  Court  may  nominate  for  that  purpose ;  and  in  such  case  the 
conveyance,  contract,  document,  or  instrument  so  executed  or  indorsed 
shall  operate  and  be  for  all  purposes  available  as  if  it  had  been 
executed  or  indorsed  by  the  person  originally  directed  to  execute  or 
indorse  it. 

[Sect.  16.  Proceedings  in  quo  warranto  to  be  deemed  civil  proceedings.] 

16.  Section  one  of  the  Act  seventeen  and  eighteen  Victoria,  chapter  -^endment 
thirty-four,  entitled,  "  An  Act  to  enable  Courts  of  law  in  England,  vict.  o.  34 
Ireland,  and  Scotland  to  issue  process  to  compel  the  attendance  of  b.  1. 
witnesses  out  of  their  jurisdiction,  and  to  give  effect  to  the  service  of 

such  process  in  any  part  of  the  United  Kingdom,"  is  hereby  amended 
so  as  to  authorise  and  empower  a  judge  of  the  High  Court  to  make 
orders  as  therein  mentioned  as  well  when  the  Court  is  sitting  as  at  any 
other  time. 

17.  If  it  shall  appear  to  the  Court  or  a  judge  that  any  proceeding  Power  to 
now  pending  or  hereafter  commenced  in  the  High  Court  of  Justice  by  ter^ade^" 
way  of  inteipleader,  in  which  the  amount  or  value  of  the  matter  in  proceedings 
dispute  does  not  exceed  the  sum  of  five  hundred  pounds  (being  the  ^^'"^^^ 
limit  of  the  equitable  jurisdiction  given  to  County  Courts  by  the 

County  Courts  Act,  1865)  may  be  more  conveniently  tried  and  deter-  28  k  29  Vict, 
mined  in  a  County  Court,  the  Court  or  judge  may  at  any  time  order    '     * 
the  transfer  thereof  to  any  County  Court,  in  which  an  action  or  pro- 
ceeding might  have  been  brought  by  any  one  or  more  of  the  parties  to 
such  interpleader  against  the  others  or  other  of  them,  if  there  had 
been  a  trust  to  be  executed  concerning  the  matter  in  question ;  and 
every  such  order  shall  have  the  same  effect  as  if  it  had  been  for  the 
transfer  of  a  suit  or  proceeding  imder  section  eight  of  the  County  30  &  31  Vict. 
Courts  Act,  1867 ;  and  the  County  Court  shall  have  jurisdiction  and  ^'  ^^^* 
authority  to  proceed  therein,"  as  may  be  prescribed  by  any  County 
Court  rules  for  the  time  being  in  force. 

18.  The  jurisdiction  of  an  inferior  Court  in  cases  of  counterclaim  Jnrisdictioxi 

under  sections  eighty-nine  and  ninety  of  the  Supreme  Court  of  Tudica-  nL^^°' 

ture  Act,  1873,  shdl  not  be  excluded  by  reason  (1)  that  any  such  coanter- 

olaims. 
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47  &  48  Viot.  oounterclaim  involyes  matter  not  within  the  local  jimsdiction  of  such 

t*    Rl     ■    1  ft 

J '  inferior  Court,  but  within  the  jurisdiction  of  any  other  inferior  Court 

^*fift  ^^  ^^'  ^  England ;  or  (2)  that,  where  the  counterclaim  involyes  more  than 
one  cause  of  action,  as  to  each  of  which  the  defendant  might  haye 
maintained  a  separate  action,  each  such  cause  of  action  being  within 
the  jurisdiction  of  the  Court,  the  aggregate  amount  of  the  oounter- 
claim exceeds  the  jurisdiction  of  the  Court ;  or  (3)  that  the  counter- 
claim is  for  an  amount  of  money  exceeding  the  jurisdiction  of  the 
Court,  provided  that  the  plaintiff  does  not  object  in  writing,  within 
such  time  as  may  be  prescribed  by  any  rules,  to  the  Court  giving  relief 
exceeding  that  which  the  Court  would  have  had  jurisdiction  to 
administer  prior  to  the  commencement  of  this  Act.  In  any  case  where 
the  counterclaim  involves  matter  beyond  the  jurisdiction  of  the  Court, 
notwithstanding  the  provisions  of  this  section,  the  Court  may,  on  such 
terms  (if  any)  as  the  Court  may  think  just,  either  adjourn  the  hearing 
of  the  case,  or  stay  execution  on  the  judgment,  for  such  time  as  may 
be  necessary  to  enable  any  party  to  apply  to  remove  the  proceedings 
into  the  High  Court  of  Justice,  or  to  enable  the  defendant  to  prosecute 
in  a  Court  of  competent  jurisdiction  an  action  for  the  purpose  of 
establishing  his  counterclaim ;  and  in  default  of  any  such  application 
being  made,  or  action  brought,  the  Court  shall,  after  the  expiration  of 
the  time  limited,  have  jurisdiction  to  hear  and  determine  the  whole 
matter  in  controversy,  to  the  same  extent  as  if  all  parties  had  consented 
thereto. 
[Sect.  19  relatM  to  patronage  under  42  k  43  Vict,  o,  78.] 

[Sect.  20  relates  to  salaries  and  penaionB.] 

[Sect.  21  relates  to  the  appointment  of  drcnit  officers.] 

[Sect.  22  abolishes  the  offices  of  the  sworn  clerks  formerly  attached  to  the  office 
of  the  Chancery  examiners.] 

[By  sect.  23,  the  power  to  make  roles  conferred  by  sect.  17  of  the  Jadicatore  Act, 
1875,  and  enactments  amending  the  same  is  to  indude  the  power  to  make  roles  for 
regolating  the  prooedore  on  appeals  from  inferior  Courts  to  the  High  Court.] 

[Sect.  24  relates  to  rules  for  inferior  Courts.] 
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Thb  following  orders  and  rules  may  be  cited  as  *'  The  Eules  of  the 
Supreme  Court,  1883,"  they  shall  come  into  operation  on  the  twenty- 
fourth  day  of  October,  1883,  and  shall  also  apply,  so  far  as  may  be 
practicable  (unless  otherwise  expressly  provided),  to  all  proceedings 
taken  on  or  after  that  day  in  all  causes  and  matters  then  pending. 

The  orders  and  rules  mentioned  in  Appendix  O.  hereto  are  hereby 
annulled,  and  the  following  orders  and  rules  shall  stand  in  lieu  thereof. 

For  Appendix  O.,  see  infra.  See  also  the  Statute  Law  Revision  and  Civil  Fro- 
cedure  Act,  1883,  and  the  schedule  thereto,  which  repeals  several  important  statutes. 
As  to  the  author!^  under  which  these  rules  are  made,  see  Judicature  Act,  1875, 
8.  17;  Appellate  Jurisdiction  Act,  1876,  s.  17;  Judicature  (Officers)  Act,  1879, 
8.  22  ;  Judicature  Act,  1881,  b.  19 ;  Ex  parte  Mayor  of  London,  lb  Ch.  D.  384. 

For  interpretation  of  terms,  see  Ord.  LXXI.,  poit.  As  to  the  application  of  the 
orderB  and  rules  to  proceedings  pending  on  October  24th,  1883,  see  Bell  v.  Earl  of 
KUmortf,  W.  N.  (1883),  207 ;  E.  t.  F,  ih.  207. 

The  Rules  as  issued  have  no  marginal  notes. 

OEDEE  I. 

FOBM  AND  COMMENCSMEirr  07  AcTION. 

1.  All  actions  which,  previously  to  the  commencement  of  the  prin-  Institution  of 
dpal  Act  (a),  were  commenced  by  writ  in  the  superior  Courts  of  *®  ^^' 
common  law  at  Westminster,  or  in  the  Court  of  Common  Pleas  at 
Lancaster,  or  in  the  Court  of  Pleas  at  Durham,  and  all  suite  {h)  which, 
prcYiously  to  the  commencement  of  the  principal  Act  (a),  were  com- 
menced by  bill  or  information  (c)  in  the  High  Court  of  Chancery,  or 
by  a  cause  in  rem  or  in  personam  in  the  High  Court  of  Admiralty,  or 
by  citation  or  otherwise  in  the  Court  of  Probate,  shall  be  instituted  in 
the  High  Court  of  Justice  by  a  proceeding  to  be  called  an  action {d), 

(a)  The  '*  principal  Act "  means  the  Judicature  Act,  1873 ;  see  Ord.  LXXI.  r.  1,   **  Principal 
poet.  Act." 

{b)  As  to  suits  inyolying  less  than  20/.,  see  Judicature  Act,  1873,  s.  67,  and  note  g|||^  f^,. 
thereto,  ante,  p.  271.     If  the  plaintiff  in  an  action  founded  on  contract  does  not  triflinff 
recover  more  than  60/.  he  will  (in  the  absence  of  special  order)  only  get  County  amouSs. 
Court  costs  (Ord.  LXV.  r.  12,  and  cases  there  cited,  poet). 

{e)  The  title  "  information  "  ought  not  now  to  be  used,  and  was  struck  out  of  a  Information, 
statement  of  claim  by  Jessel,  M.  R.  (Attorney 'General  ▼.  Shrewehury  Bridge  Co., 
W.  N.  (1880),  23 ;  42  L.  T.  79).  Where  there  is  no  relator  the  Attorney-General's 
signature  on  the  writ  is  not  required ;  but  where  there  is  a  relator  (whether  a 
person  or  a  body  corporate)  the  original  writ  (not  the  copy  filed)  must  be  signed  by 
the  Attorney-General ;  and  if  any  amendment  be  made  it  must  be  authorized  by  his 
signaturo  on  the  original  writ  or  draft  (Central  Office  Practice  Rules,  Ord.  LXI. 
r.  33,  infra).  See  alro  Caldwell  v.  Fagham  Sarbour  Co.,  2  Ch.  D.  221,  where  an 
action  was  turned  into  an  information  and  action. 

Before  the  name  of  any  person  can  be  used  as  relator  his  written  authority  for  Written 
that  purpose  must  be  filed  in  the  central  office  or  district  renstry  (Ord.  XVI.  r.  20).  authority  to 
In  a  pressing  case  the  au^ority  may  be  allowed  to  be  filed  after  the  institution  of  be  filed, 
the  suit  {A,'G.  v.  Murray,  13  W.  R.  66 ;  A.-G.  v.  mitshire,  46  L.  J.  Ch.  63). 

(d)  '* Action*'  means  a  civil  proceeding  commenced  by  writ,  or  in  such  other  <<  Action." 
manner  as  may  be  prescribed  by  rules  of  Court  (Judicature  Act,  1873,  s.  100,  ante, 
p.  276).    As  to  cases  in  which  notice  of  action  is  required,  see  Addison  on  Torts,  Notice  of 
p.  712.    Where  the  action  is  for  an  injunction  to  restrain  a  nuisance,  notice  is  not  action, 
necessary ;  see  Flower  ▼.  Local  Board  of  Low  Leyton,  6  Ch.  B.  347 ;  26  W.  R.  428; 
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A.'G.Y.  Hackney  Local  Boards  20  Eq.  626 ;  Baker  r.  Corporatum  of  Wuhioch^  W.  N. 
(1877),  66  ;  and  see  also  Foat  y.  Mayor  of  Margate,  11  Q.  B.  D.  299. 

2.  All  other  proceedings  in  and  applications  to  the  High  Court  may, 
subject  to  these  rules,  be  taken  and  made  in  the  same  manner  ae  thej 
would  have  been  taken  and  made  in  any  Court  in  which  any  proceed- 
ing or  application  of  the  like  kind  could  have  been  taken  or  made 
if  the  Acts  {e)  had  not  been  passed  (/). 

(e)  **The  Acts  "  mean  the  Judicature  Acts,  1873—1879,  the  Appellaie  Juriadic- 
tion  Act,  1876,  and  the  Judicature  Act,  1881  (Ord.  LXXI.  r.  1). 

(/)  See  Judicature  Act,  1875,  s.  21,  ante,  p.  284,  and  Ord.  TiXXTI.  r.  2,  infra, 
which  continue  the  existing  practice  where  not  inconsistent  with  the  Aot  or  roles. 
Where  there  is  a  difference  between  the  old  chancery  and  common  law  practioe,  and 
the  new  rules  contain  no  provision  on  the  point,  that  practice  is  to  prevail  which 
the  Court  considers  the  more  convenient ;  see  Fowler  y.  Barttow,  20  Gh.  D.  240 ; 
Keichiyyin  Gas  Co,  v.  Armstrong  (C.  A.),  13  Ch.  D.  310 ;  Nurse  v.  Durnfordy  ibid., 
764. 


Commence- 
ment by  writ 
of  summons. 


Indorsement. 


OEDEE  n. 

Wkit  of  Summons  and  Pbooedubb,  &o. 

1.  Every  action  in  the  High  Court  shall  be  commenced  by  a  writ  of 
summons,  which  shall  be  indorsed  (y)  with  a  statement  of  the  nature 
of  the  claim  made,  or  of  the  relief  or  remedy  required  in  the  action  (A), 
and  which  shall  specify  the  division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigpiied  (t). 

(g')  As  to  the  indorsement,  see  Ord.  III.,  infra, 

{n)  If  the  plaintiff  seeks  for  an  injunction,  a  reoeiver,  or  any  speoiBl  order  or 
relief,  it  is  usual  and  proper  to  indorse  the  writ  with  a  specific  claim  for  this  purpose ; 
but  it  is  not  absolutely  necessary  (Judicature  Act,  1873,  s.  25  (8),  ante,  p.  259 ;  Ord. 
L.  r.  6,  infra ;  Coleboume  t.  Colebourne,  1  Ch.  D.  690 ;  Norton  v.  Gover,  W.  N. 
(1877),  206 ;  Ord.  III.  r.  2,  post,  p.  307) ;  and  a  defective  indorsement  may  be 
amended  (Ord.  XXVIII.  r.  1,  infra), 

(t)  The  writ  of  summons  in  an  action  in  the  Chancery  Diyision  mnst  also  be 
marked  by  the  officer  issuing  it  with  the  name  of  one  of  the  judges  of  the  Chanoery 
Diyision  to  whom  for  the  time  being  duunbers  are  attacned  (Ord.  V.  r.  9,  post^ 
p.  312). 

As  to  the  requisite  statements  on  the  face  of  the  writ  where  it  is  issued  oat  of  a 
district  registry,  see  Ord.  V.  rr.  3,  4,  post,  p.  312. 

2.  Any  costs  occasioned  by  the  use  of  any  forms  (j)  of  writs,  and 
of  indorsements  thereon,  other  or  more  prolix  than  the  forms  here- 
inafter prescribed,  shall  be  borne  by  the  party  using  the  same,  unless 
the  Court  or  a  judge  shall  otherwise  direct  {k). 

(J)  For  forms  of  write  and  indorsements,  see  Appendix  A.,  infra,* 

(k)  See  also  Ord.  LXV.  r.  27  (20),  post,  as  to  costs  of  unneceesaiy  matter. 

Form  of  writ.  3.  The  writ  of  summons  for  the  conmiencement  of  an  action  shall, 
except  in  the  cases  in  which  any  different  form  is  hereinafter  proTided, 
be  in  one  of  the  Forms  Nos.  1,  2,  3  and  4,  in  Appendix  A.,  Part  I., 
with  such  variations  as  circumstances  may  require  (/). 

Title  of  writ         (0  ^^^^  these  forms,  see  post,    VariationB  may  be  allowed  in  a  proper  case  {Saeom 

in  adminis-       v.  I'urner,  3  Gh.  D,  275  ;  Keats  y.  Bhillips,  W.  N.  (1878),  186).    In  the  case  of  an 

tration  actioo.  administration  action  the  writ  must  be  intituled  '*  In  the  matter  of  the  estate  of 

A.  B.  deceased.    Between  &c.'* ;  see  Eyre  v.  Cox,  24  W.  R.  317.    The  object  of  this 

is  to  enable  the  action  to  be  indexed  under  the  name  of  the  estate  to  be  administered. 


Marking  writ 
with  name  of 
a  judge. 

District 
registry. 

Coste  of 
prolixity. 
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4.  No  writ  of  summoiis  for  service  out  of  the  jurisdiction,  or  of       Qrd-  P- 

which  notice  is  to  be  given  out  of  the  jurisdiction,  shall  be  issued  ^^^^  f^^ 

without  the  leave  of  the  Court  or  a  judge  (w).  ?®T^5?  ?P*  ^ 

^      o    \    /  juriadiction. 

(m)  Aj  to  semoe  out  of  the  joiiadiction  generallj,  see  Ord.  XI.,  pott. 

Applications  for  leave  to  issue  a  writ  for  seryice  out  of  the  junediction,  and  for  ApplieationB 
leave  to  serre  out  of  the  jurisdiction  the  writ  when  issued,  are  made  at  Chambers,  for  leave  to 
and  either  simultaneously  or  separately.    When  they  are  made  separately,  a  copy  issue  and 
of  the  writ  is  brought  to  the  chief  derk,  and  a  verbal  statement  made  to  him  of  leave  to  serve 
the  nature  of  the  action,  whereupon,  uziless  the  case  is  one  which  requires  to  be  in  the 
brought  under  the  personal  consideration  of  the  judg^,  a  coxirse  which  is  adopted  Chancery 
in  allbut  very  plain  cases,  the  dWef  derk  indorses  on  the  copy  of  the  writ  the  leave  Division, 
to  issue  it,  and  the  subsequent  order  for  leave  to  serve  is  made  upon  affidavit 
intituled  in  the  action.    If  the  applications  are  made  simultaneously,  the  applica- 
tion for  leave  to  serve  must  be  supported  by  an  affidavit  intituled  in  the  matter 
of  the  intended  action  {Stigand  v.  Stigand^  19  Ch.  D.  460,  not  following  Yoitng  v. 
Brauey,  1  Ch.  D.  277). 

When  the  defendant  is  neither  a  British  subject  nor  in  British  dominions,  notice  Notice  in  lieu 
of  the  writ,  and  not  the  writ  itself,  is  served  upon  him  (Old.  XI.  r.  6,  pont),  of  writ. 

An  order  for  leave  to  issue  need  not  be  drawn  up  (Ora.  LII.  r.  14,  pont). 

The  Court  will  not  allow  service  on  an  ambassador  of  a  writ  against  a  foreign 
sovereign  {StewartT.  Bank  of  England,  W.  N.  (1876),  263). 

5.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction,  or  of  Form  of  writ 
which  notice  is  to  be  given  out  of  the  jurisdiction,  shall  be  in  one  of  *°^^/^^!^. 
the  Forms  Nos.  6,  6,  7  and  8  in  Appendix  A.,  Part  I.,  with  such  varia-  diction, 
tions  as  circumstances  may  require.     Such  notice  shall  be  in  one  of 

the  Forms  Nos.  9  and  10  in  the  same  part,  with  such  variations  as 
circumstances  may  require  (n). 

(n)  For  the  forms  here  referred  to,  Bee  post, 

6.  No  writ  shall  hereafter  be  issued  under  the  Summary  Procedure  Bills  of  Ex- 
on  Bills  of  Exchange  Act,  1855  (18  &  19  Vict.  c.  67)  (o).  ^^^«^  ^^^* 

(o)  This  Act  is  repealed  by  the  Statute  Law  Bevision  and  Civil  Procedure  Act, 
1883,  46  &  47  Yict.  c.  49,  s.  4. 

[Rule  7  relates  to  the  writ  in  Admiralty  actions.] 

8.  Every  writ  of  summons,  and  also  (unless  by  any  statute  or  by  Date  and 
these  rules  it  is  otherwise  provided)  every  other  writ,  shall  bear  date  of'^g^Jnimms 
on  the  day  on  which  the  same  shall  be  issued,  and  shaU  be  tested  in 
the  name  of  the  Lord  Chancellor,  or,  if  the  of^ce  of  Lord  Chancellor 
ahall  be  vacant,  in  the  name  of  the  Lord  Chief  Justice  of  England  (/?). 

(p)  As  to  vacancies  in  these  offices,  see  Ord.  LXXII.,  pott.    A  mistake  in  the 
Utte  is  unimportant  (JTetton  v.  Stalker,  47  L.  T.  444^. 
A  writ  is  issued  by  being  sealed  by  the  proper  officer,  see  Ord.  V.  r.  11. 

OEDEE  m. 
Indobsemekts  of  Cladc. 

1.  GQie  indorsement  of  daim  shall  be  made  on  every  writ  of  sunamons  indorsement 
before  it  is  issued.  o<  daun. 

2.  In  the  indorsement  required  by  Order  11.,  Bule  1,  it  shall  not  bo  Precise 

essential  to  set  forth  the  precise  ground  of  complaint,  or  the  precise  ^^™^^! 

remedy  or  relief  to  which  the  plaintiff  considers  himself  entitled  (y).       need  not  be 

stated. 
(q)  See  note  (A),  ante,  p.  306.    Whenever  a  statement  of  claim  is  delivered,  the 
plaintiff  may  alter  his  claim  without  amending  the  indorsement  on  the  writ  (Oid. 
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Ord.  III. 


Account. 


Form  of 
indorsement. 


Where 
plaintiff  or 
defendant 
Bues  or  is 
sued  in  a 
representative 
capacity. 


Special 
indorsement 
in  case  of 
liquidated 
demand. 


Advantage  of 

irpeoialin* 

oonmunit. 


XX.  r.  4,  post^  p.  362).  As  to  amendments  g-enerally,  see  Ord.  XXVIII.  t.  1,  posiy 
p.  362 ;  and  the  Central  Office  Practice  Rules,  given  in  note  to  Ord.  LXI.  r.  33, 
infra. 

Where  the  plaintiff  seeks  for  an  account,  the  writ  must  be  indorsed  with  a  claim 
for  this  purpose,  see  rule  8,  poatf  p.  309. 

3.  Tlie  indorsement  of  claim  shall  be  to  the  effect  of  such  of  the 
Forms  in  Appendix  A.,  Part  III.,  as  shall  be  applicable  to  the  case,  or, 
if  none  be  found  applicable,  then  such  other  similarly  concise  form  as 
the  nature  of  the  case  may  require  (r). 

(r)  For  these  forms,  see  infra. 

4.  If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defendants  is 
sued,  in  a  representative  capacity,  the  indorsement  shall  show,  in 
manner  appearing  by  such  of  the  Forms  in  Appendix  A.,  Part  IH., 
sect.  7,  as  shall  be  applicable  to  the  case,  or  by  any  other  statement 
to  the  like  effect,  in  what  capacity  the  plaintiff  or  defendant  sues  or  is 
sued  («). 

(a)  For  these  forms,  see  infra.  Where  a  creditor  seeks  to  have  the  real  and 
personal  estate  of  a  deceased  debtor  administered  by  the  Court,  he  must  sue  on  be- 
half of  himself  and  other  the  creditors,  and  the  writ  must  be  indorsed  accordingly 
(JForraker  v.  Pryer,  2  Ch.  D.  109;  Re  Roylf,  5  Ch.  D.  640  ;  Re  Vincent,  26  W.  R. 
94  ;  W.  N.  (1877),  249  ;  Adcock  v.  Petera,  W.  N.  (1876),  139;  Richardson  v.  Leake, 
W.  N.  (1879),  181)  ;  aecna^  where  administration  of  the  personal  estate  onlvis  sought 
(Re  Blount,  27  W.  R.  8G5 ;  Re  Greaves,  18  Ch.  D.  p.  664) ;  see  also  Ord.XVI.  r.  9, 
post,  p.  336.  If  either  party  wish  to  deny  the  representative  character  of  the  other, 
he  must  do  so  speciAcally ;  see  Ord.  XXI.  r.  6,  post,  p.  363. 

[Rule  6  relates  to  Probate  actions.] 

6.  In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the  defendant,  with  or  with- 
out interest,  arising  (A.)  upon  a  contract,  express  or  implied,  (as,  for 
instance,  on  a  bill  of  exchange,  promissory  note,  or  cheque,  or  other 
simple  contract  debt) ;  or  (B.)  on  a  bond  or  contract  under  seal  for  pay- 
ment of  a  liquidated  amount  of  money ;  or  (0.)  on  a  statute  where 
the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or  in  the 
nature  of  a  debt  other  than  a  penalty ;  or  (D.)  on  a  guaranty,  whether 
under  seal  or  not,  where  the  claim  against  the  principal  is  in  respect 
of  a  debt  or  liquidated  demand  only ;  or  (E.)  on  a  trust ;  or  (F.)  in 
actions  for  the  recovery  of  land,  with  or  without  a  claim  for  rent  or 
mesne  profits,  by  a  landlord  against  a  tenant  whose  term  has  expired 
or  has  been  duly  determined  by  notice  to  quit,  or  against  persons 
claiming  under  such  tenant ;  the  writ  of  summons  may,  at  the  option 
of  the  plaintiff,  be  specially  indorsed  with  a  statement  of  his  claim, 
or  of  the  remedy  or  relief  to  which  he  claims  to  be  entitled  (/).  Such 
special  indorsement  shall  be  to  the  effect  of  such  of  the  Forms  in 
Appendix  0.,  sect.  4,  as  shall  be  applicable  to  the  case  (ti). 

(0  Supposing  the  plaintiff  to  have  speoially  indorsed  his  writ,  then — 

(1)  If  the  defendant  does  not  appear,  the  plaintifi  may  enter  final  jadgment 

(Ord.  XIII.  rr.  3, 4,  post,  p.  327) ;  though,  indeed,  this  applies  in  every  ease 
in  which  the  writ  is  indorsed  for  a  Hqmdated  demand,  whether  epeeiaUy  or 
otherwise  {ibid.), 

(2)  Notwithstanding  appearance,  the  plaintiff  may  sign  final  judgment  onleas 

the  defendant  can  satisfy  the  judge  that  he  ought  to  be  ulowed  to  defend 
(Ord.  XIY.  r.  1,  post,  p.  830). 
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(3)  No  Btatement  of  claim  is  necessary,  or  indeed  allowable  (Ord.  XX.  r.  I,       Ord.  III. 
poit,  p.  361).  

Under  the  old  rule  the  indorsement  had  to  giro  particulars  of  the  amount 
claimed  after  giving  credit  for  any  payment  or  set-off.  As  to  what  was  a  sufficient 
indorsement  under  this  rule,  see  Smith  y.  Wilson^  6  G.  P.  D.  25 ;  Walker  v.  Hickt, 
3  Q.  B.  D.  8  ;  ParpaiU  v.  Dickenson,  26  W.  R.  479;  W.  N.  (1878),  61 ;  Mton  v. 
Hanintz,  W,  N.  (1879),  194;  41  L.  T.  621;  Teatman  v.  Snow,  28  W.  R.  674; 
Godden  t.  Cortten,  6  0.  I*.  D.  17.  An  action  on  a  foreign  judgment  is  within  this 
rule  (Grant  v.  Eatton,  W.  N.  (1883),  218). 

Tms  rule  applies  in  the  case  of  an  action  by  mortgagee  against  mortgagfor  who  Reoorery  of 
has  attorned  tenant  to  him  [Daubuz  t.  Lavingion,  13  Q.  B.  D.  347) ;  but  see  Hobson  land. 
V.  Monk,  W.  N.  (1884),  17.      It  does  not  apply  to  an  action  by  landlord  against 
tenant  under  a  forfeiture  clause  {Burnt  v.  Waljord,  W.  N.  (1884),  31 ;  Mansergh  y. 
Rimell,  W.  N.  (1884),  34). 

(w)  As  to  these  forms,  see  infra.  The  use  of  them  when  applicable  is  obli- 
gatory (Ord.  XIX.  r.  6,  post,  p.  366). 

7.  Wherever  the  plaintiff's  claim  is  for  a  debt  or  liquidated  demand  Amount  of 
only,  the  indorsement,  besides  stating  the  nature  of  the  claim,  shall    ®^^^ 
state  the  amount  claimed  for  debt,  or  in  respect  of  such  demand,  and  indorsed, 
for  costs  respectively,  and  shall  further   state,  that  upon   payment 
thereof  within  four  days  after  service,  or  in  case  of  a  writ  not  for 

service  within  the  jurisdiction  within  the  time  allowed  for  appearance, 
further  proceedings  will  be  stayed  {w).  Such  statement  shall  be  in  the 
Form  in  Appendix  A.,  Ft.  lU.,  sect.  3(^).  The  defendant  may,  notwith« 
standing  such  payment,  have  the  costs  taxed,  and  if  more  than  one- 
sixth  shall  be  disallowed,  the  plaintifiE's  solicitor  shall  pay  the  costs  of 
taxation  (y). 

Uc)  The  use  of  this  indorsement  is  obUgfatory.  As  to  the  effect  of  such  an 
indorsement,  see  Jaequot  y.  Bottra,  6  Mee.  k  W,  p.  166. 

(x)  For  form,  see  infra, 

{j/}  Of.  the  Solicitors'  Act,  1843,  s.  37,  ante,  p.  2.  If  the  plaintiff  accept  pay- 
ment after  the  four  days  the  defendant  is  entitled  to  haye  the  costs  taxed  under 
this  rule  (ffoole  y.  Eamshato,  39  L.  T.  410  ;  W.  N.  (1878),  227). 

8.  In  all  cases  in  which  the  plaintifP,  in  the  first  instance,  desires  to  Claim  for  an 
have  an  account  taken,  the  writ  of  summons  shall  be  indorsed  with  a  **^^^** 
claim  that  such  account  be  taken  (z). 

(s)  When  the  writ  is  thus  indorsed  an  order  for  the  account  can  be  made  at 
chambers ;  see  Ord.  XV.  r.  1,  post,  p.  332,  and  cases  there  cited. 

In  the  old  rules  the  words  were  *'  ordinary  account,"  and  it  was  held  that  this 
did  not  include  an  account  on  the  footing  of  wilful  neglect  (Re  Bowen,  20  Gh.  D. 
638). 

OEDER  IV. 

Indobsement  of  Addbess. 

1.  In  all  cases  where  a  writ  of  summons  is  issued  out  of  the  Central  Indorsement 
Office,  the  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  indorse  upon  °^  address, 
the  writ  and  notice  in  lieu  of  service  of  a  writ  the  address  of  the 
plaintiff,  and  also  his  own  name  or  firm  and  place  of  business,  and  also, 
if  his  place  of  business  shall  be  more  than  three  miles  from  the  prin^ 
cipal  entrance  of  the  central  hall  at  the  Eoyal  Courts  of  Justice,  another 
proper  place,  to  be  called  his  address  for  service,  which  shall  not  be 
more  than  three  miles  from  the  principal  entrance  of  the  central  hall 
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Old.  IV.  at  the  Eoyal  Courts  of  Justice,  where  writs,  notices,  pleadings,  peti- 
tions, orders,  summonses,  warrants,  and  other  documents,  proceedings, 
and  written  communications  may  be  left  for  him.  And  where  any  such 
solicitor  is  only  agent  of  another  solicitor,  he  shall  add  to  his  own  name 
or  firm  and  place  of  business  the  name  or  firm  and  place  of  business  of 
the  principal  solicitor  (a). 

(a)  As  to  service  of  orders,  &c.,  generally,  see  Ord.  L2LVli.,  infra. 

This  rule  does  not  enable  a  defendant  where  one  plaintiff  sues  on  behalf  of  others 
to  call  for  the  address  of  their  solicitors  [Leaihley-^,  Mc Andrew,  W.  N.  (1876),  259  ; 
but  as  to  partners,  see  Ord.  VII.  r.  2,  post,  p.  314. 

^^"®°^®^*        2.  In  all  cases  where  a  writ  of  summons  is  issued  out  of  the  central 
where  office,  a  plaintiff  suing  in  person  shall  indorse  upon  the  writ  and  notice 

plaintiff  sues  in  lieu  of  service  of  a  writ  his  place  of  residence  and  occupation,  and 
also,  if  his  place  of  residence  shall  be  more  than  three  miles  from  the 
principal  entrance  of  the  central  hall  at  the  Boyal  Courts  of  Justice, 
another  proper  place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  three  miles  from  the  principal  entrance  of  the  central 
hall  at  the  Royal  Courts  of  Justice,  where  writs,  notices,  pleadings, 
petitions,  orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for  him  (&). 

(b)  If  the  plaintiff's  address  is  not  stated,  or  not  correctly  stated,  he  may  be 
ordered  to  amend  the  writ  by  inserting  his  correct  address,  and  in  default  of  his  so 
doing  the  action  may  be  stayed ;  if  he  resides  abroad,  security  for  costs  may  be 
required  {Kenny  v.  Hollinga,  Seton,  1644).  As  to  security  for  costs  generally,  see 
Ord.  LXV.  r.  6,  and  notes  thereto,  infra. 


Where  writ 
issued  out  of 
district 
registry. 


3.  In  all  cases  where  a  writ  of  summons  is  issued  out  of  a  district 
registry  the  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  indorse 
upon  the  writ,  and  notice  in  lieu  of  service  of  a  writ,  the  address  of 
the  plaintiff,  and  his  own  name  or  firm  and  place  of  business,  which 
shall,  if  his  place  of  business  be  within  the  district  of  the  reg^try,  be 
an  address  for  service,  and  if  such  place  be  not  within  the  district,  he 
shall  add  an  address  for  service  within  the  district,  and,  where  the 
defendant  does  not  reside  within  the  district,  he  shall  add  a  further 
address  for  service,  which  shaU  not  be  more  than  three  miles  from  the 
principal  entrance  of  the  central  hall  at  the  Boyal  Courts  of  Justice ; 
and  where  the  solicitor  issuing  the  writ  is  only  agent  of  another 
solicitor,  he  shall  add  to  his  own  name  or  firm  and  place  of  business 
the  name  or  firm  and  place  of  business  of  the  principal  solicitor. 
Where  the  plaintiff  sues  in  person,  he  shall  indorse  upon  the  writ, 
and  notice  in  lieu  of  service  of  a  writ,  his  place  of  residence  and 
occupation,  which  shall,  if  his  place  of  residence  be  within  the  district, 
be  an  address  for  service,  and  if  such  place  be  not  within  the  district, 
he  shall  add  an  address  for  service  within  the  district,  and,  where  the 
defendant  does  not  reside  within  the  district,  he  shall  add  a  further 
address  for  service,  which  shall  not  be  more  than  three  miles  from 
the  principal  entrance  of  the  central  hall  at  the  Boyal  Courts  of 
Justice  (c). 

{e)  Where  a  writ  ia  issued  out  of  a  district  registry  and  served  outside  the 
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district,  notioe  of  appearance  must  be  sent  to  the  address  for  senrice  within  the       Ord.  IV. 

district;  notice  of  appearance   given  at  the  address  for  service  in  London  is  

insufficient  {Smith  y.  Dobbin,  3  Ex.  B.  338). 

4.  In  all  cases  where  proceedings  are  commenced  otherwise  than  by  Where 
writ  of  summons,  the  preceding  rules  of  this  order  shall  apply  to  the  S>mmenc^ 
document  by  which  such  proceedings  shall  be  originated  as  if  it  were  otherwise 
a  writ  of  summons.  ^^  ^^  ^*- 

OEDEE  V. 

ISSTTE  OF  WbITS  OF  StTMMOITS. 

I,  Place  of  Issue. 

1.  In  any  action  other  than  a  probate  action,  the  plaintiff  {d)  Issue  of  writ 
wherever  resident  may  issue  (e)  a  writ  of  summons  out  of  any  district  J^^^isky^ 
registry. 

{d)  No  one  can  issue  a  writ  but  a  solicitor  or  the  plaintiff  in  person  ;  if  anyone  Who  may 
else  issues  a  writ,  the  writ  and  all  subsequent  proceedings  will  be  set  aside  ( JFood  issue  writ. 
Y.  Sfvan,  26  Sol.  J.  134).    An  action  commenced  by  a  solicitor  without  authority 
will  be  dismissed  with  costs  to  be  paid  by  him.     {Xexcbiggin-by-the-Sea  Gas  Co.  v. 
Armstrong,  13  Ch.  D.  310 ;  Nuru  v.  Dumford,  ibid,,  764). 

(e)  The  Court  may  inquire  at  what  period  of  the  day  a  writ  was  issued  {Clarke  v.  Issuing  a 
Bradlaugh,  8  Q.  B.  D.  63).  writ  is  not  a 

2.  Every  writ  of  summons  not  issued  out  of  a  district  registry  shall  J^f^^'^, 
be  issued  out  of  the  central  office  (/).  out  of  central 

OuS.ce 
(/)  All  writs  issued  in  London  are  issued  out  of  the  Writ  Appearance  and 

Judgment  Department  of  the  Central  Office ;  see  Ord.  LXI.  r.  1,  pott, 

3.  In  all  cases  where  a  defendant  neither  resides  nor  carries  on  Place  of 

business  ( g)  within  the  district  out  of  the  registry  whereof  a  writ  of  defendant's 

o       tf  ^  appearance. 

Bununons  is  issued,  there  shall  be  a  statement  on  the  face  of  the  writ  of 

summons  that  such  defendant  may  cause  an  appearance  to  be  entered 

at  his  option  either  at  the  district  registry  or  at  the  central  office,  or  a 

statement  to  the  like  effect. 

{§)  As  to  the  meaning  of  ''  resides  or  cazries  on  business,"  see  Daniell,  p.  819, 
and  cases  there  cited. 
See  forms.  Appendix  A.,  Fart  I.,  Nos.  S,  4,  infra. 

4.  In  all  cases  where  a  defendant  resides  or  carries  on  business  Appearance 
within  the  district,  and  a  writ  of  simimons  is  issued  out  of  the  district  **  -^^ 
registry,  there  shall  be  a  statement  on  the  face  of  the  writ  of  summons 

that  the  defendant  do  cause  an  appearance  to  be  entered  at  the  district 
registry,  or  a  statement  to  the  like  effect  (A). 

{h)  See  forms.  Appendix  A.,  Part  I.,  Nos.  3,  4,  infra, 

n.  Assignment  of  Causes^  Sfc, 

5.  Subject  to  the  power  of  transfer,  every  person  by  whom  any  Assignment 
cause  or  matter  may  be  commenced  in  the  High  Court  of  Justice,  of  cajisetoa 
which  would  have  been  within  the  non-exdusive  cognizance  of  the  High  Court. 
High  Court  of  Admiralty  if  the  principal  Act  had  not  passed,  shall 

assign  such  cause  or  matter  to  any  one  of  the  divisions  of  the  said 
High  Court,  including  the  Probate,  Divorce  and  Admiralty  Division, 
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Ord.  V.  as  he  may  think  fit,  by  marking  the  document  by  which  the  same  is 
commenced  with  the  name  of  the  division,  and  giving  notice  thereof 
to  the  proper  officer  of  the  Court  (i). 

(t)  As  to  the  causes  and  matters  specially  assigned  (subject  to  rules  of  Court)  to 
the  Chancery  Division,  see  Judicature  Act,  1873,  s.  34,  ante^  p.  263 ;  and  as  to  the 
power  of  the  plaintiff  to  choose  in  what  diviaion  he  will  bring  his  action,  see 
Judicature  Act,  1875,  s.  11,  ante^  p.  281. 

As  to  transfers,  see  Ord.  XLIX.,  post,  and  notes  thereto. 

[Rules  6,  7  and  8  apply  only  to  actions  in  the  Queen's  Bench  Diyiaion.] 

Causes  and  9.  Subject  to  the  power  of  transfer,  and  to  the  special  provision 

mencod  in  the  contained  in  sub-section  (e.)  of  this  rule,  and  subject  also  to  the  power 
Chancery  of  the  Lord  Chancellor  by  order  from  time  to  time  otherwise  to  direct, 
be  assigned  ©very  cause  or  matter  which  shall  hereafter  be  commenced  in  the 
to  and  marked  Chancery  Division  shall  be  assigned  to  and  marked  with  the  name  of 
name  of  a  ^^®  ^^  *^®  j^^^g^s  thereof  in  manner  hereinafter  mentioned,  and  shall 
judge.  no  longer  be  marked  with  the  name  of  such  judge  as  the  plaintifE  or 

petitioner  may  in  his  option  think  fit : — 

(a.)  Where  the  commencement  is  by  writ,  it  shall  be  the  duty  of  the 
officer  issuing  such  writ  to  mark  the  same  with  the  name  of 
one  of  the  judges  of  the  Chancery  Division  to  whom  for  the 
time  being  chambers  are  attached  (to  be  ascertained  in  the 
manner  now  used  in  the  distribution  of  business  amongst  the 
conveyancing  counsel  of  the  Court)  {/) ; 

{j)  Am  to  the  oonyeyanoing  counsel  and  the  mode  in  which  btuineas  is  distiibated 
among  them,  see  Ord.  LI.,  Part  II. 

(b.)  Where  the  commencement  is  by  originating  sunmions,  such 
summons  shall  be  taken  out  in  the  writ  department  of  the 
central  office,  and  it  shall  be  the  duty  of  the  officer  issuing 
such  summons  to  mark  the  same  with  the  name  of  one  of  the 
said  judges,  to  be  ascertained  in  manner  aforesaid; 

(c.)  Where  the  commencement  is  by  notice  of  motion,  such  notice  of 
motion  shall  be  brought  to  the  writ  department  of  the  central 
office,  and  it  shall  be  the  duty  of  the  officer  by  whom  origi- 
nating summonses  are  issued  to  mark  the  same  with  the 
name  of  one  of  the  said  judges,  to  be  ascertained  in  manner 
aforesaid ; 

(d.)  Where  the  commencement  is  by  petition,  such  petition  shall 
be  brought  to  the  office  of  the  registrars  of  the  Chancery 
Division,  and  shall  be  marked  by  an  officer  to  be  charged  by 
the  registrars  with  that  duty  with  the  name  of  one  of  the 
said  judges,  to  be  ascertained  in  manner  aforesaid ; 

(e.)  Where  a  cause  or  matter  has  been  assigned  to  one  of  the  said 
judges  as  above  mentioned,  every  subsequent  writ,  summons, 
or  petition,  relating  to  the  administration  of  the  same  trust, 
or  the  winding-up  of  the  same  company,  or  so  connected 
therewith  as  to  be  conveniently  dealt  with  by  the  same  judge, 
shall  whenever  practicable  be  marked  by  the  proper  officer 
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with  the  name  of  such  judge ;  and  the  party  or  solicitor  pre-       Ord.  V, 
senting  such  writ,  summons,  or  petition  shall,  if  there  be  to 
his  knowledge  such  relation  or  connexion,  so  certify;  such 
certificate  shall  be  in  the  Form  No.  19,  in  Appendix  A.,  Part  I., 
with  such  variations  as  circumstances  may  require  {k), 

(k)  For  this  form  see  tn/ra. 

m.   Generally. 

10.  Writs  of  summons  shall  be  prepared  by  the  plaintiff  or  his  soli-  Preparation 
citor,  and  shall  be  written  or  printed,  or  partly  written  and  partly  ^  ^"^  * 
printed,  on  paper  of  the  same  description  as  by  these  rules  directed  in 

the  case  of  proceedings  directed  to  be  printed  (J), 

(t)  The  Central  Office  Practice  Rules  (Ord.  LXI.  r.  33,  and  note  thereto,  infra)  Central  office 
contain  the  foUowing  general  proviflionB  as  to  writs  of  summons : —  practice  roles. 

Writs  of  summons  issued  before  the  Judicature  Acts  came  into  force  may  be 
renewed  without  an  order. 

A  female  plaintifi  must  be  described  as  "spinster,"  '* married  woman,"  or 
"  widow,"  and  if  an  infant,  as  an  infant. 

Where  an  infant  is  plaintiff,  tiie  authority  of  the  next  friend  (duly  attested]  must 
be  filed  before  the  writ  of  summons  can  be  issued. 

1 1 .  Every  writ  of  summons  shall  be  sealed  by  the  proper  officer,  and  "^nt  to  be 
shall  thereupon  be  deemed  to  be  issued  (m). 

(m)  The  Court  may  inquire  at  what  time  of  the  day  a  writ  was  issued  {Clarke  y. 
Bradlaugh,  8  Q.  B.  D.  63.) 

As  to  the  issue  of  writs,  see  Ord.  LXI.,  jpo«/,  providing  for  the  distribution  of 
business  in  the  central  office. 

12.  The  plaintiff  or  his  solicitor  shall,  on  presenting  any  writ  of  Writ  to  be 
summons  for  sealing,  leave  with  the  officer  a  copy,  written  or  printed,  ^^  **  central 
or  partly  written  and  partly  printed,  on  paper  of  the  description  afore- 
said, of  such  writ  and  all  the  indorsements  thereon,  and  such  copy 

shall  be  signed  (n)  by  or  for  the  solicitor  leaving  the  same,  or  by  the 
plainti^  himself  if  he  sues  in  person. 

(n)  Copies  of  writs  of  summons  should  be  signed  with  the  name  of  the  solicitor, 
or  solicitor's  clerk  suing  them  out,  thus,  <'  C.  D.  &  Co. ;"  or,  '<  A.  B.  for  C.  D.  i 
Co."  The  stamp  is  to  be  on  the  copy  writ  filed  (Centoal  Office  Practice  Rules ; 
Ord.  LXI.  r.  33,  and  note  thereto,  infra). 

13.  The  officer  receiving  such  copy  shall  file  the  same,  and  an  entry  Copy  of  writ 
of  the  filing  thereof  shall  be  made  in  a  book  to  be  called  the  Cause  ^  °®  *^" 
Book  (o),  which  is  to  be  kept  in  the  manner  in  which  cause  books  are 

now  kept,  and  the  action  shall  be  distinguished  by  the  date  of  the 
year,  a  letter,  and  a  number,  in  the  manner  in  which  causes  are  now 
distinguished  in  such  cause  books;  and  when  such  action  shall  be 
commenced  in  a  district  registry  it  shall  be  further  distinguished  by 
the  name  of  such  registry. 

(o)  As  to  the  cause  book,  see  Central  Office  Practice  Rules,  Ord.  LXI.  r.  33. 

14.  Notice  to  the  proper  officer  (j?)  of  the  assignment  of  an  action  Notice  of 
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Ord.V. 


assigninent 
of  action. 

"  Proper 
officer.'* 


to  any  division  of  the  Court  shall  be  sufficiently  given  by  leaving  with 
him  the  copy  of  the  writ  of  summons. 

(p)  As  to  the  meaning  of  <' proper  officer,"  see  Ord.  LXXI.  r.  1,  infra. 

[Rule  15  relates  to  Probate  actions.] 

[Rules  16  and  17  relate  to  Admiralty  actions.] 


Issue  of 

concurrent 

writs. 


OEDER  VI. 

CONCTJBEENT  WbITS. 

'  1 .  The  plaintiff  in  any  action  may,  at  the  time  of  or  at  any  time 
during  twelve  months  after  the  issuing  of  the  original  writ  of  summons, 
issue  one  or  more  concurrent  writ  or  writs,  each  concurrent  writ  to 
bear  teste  of  the  same  day  as  the  original  writ,  and  to  be  marked  with 
a  seal  bearing  the  word  ''  concurrent,"  and  the  date  of  issuing  the 
concurrent  writ ;  and  such  seal  shall  be  impressed  upon  the  writ  by 
the  proper  officer  :  Provided  always,  that  such  concurrent  writ  or  writs 
shall  only  be  in  force  for  the  period  during  which  the  original  writ  in 
such  action  shall  be  in  force  {g), 

(q)  As  to  the  cases  in  which  concurrent  writs  are  required,  see  Daniell,  p.  326. 

Writs  for  2.  A  writ  for  service  within  the  jurisdiction  may  be  issued  and 

"^*d*^th^*\"*  marked  as  a  concurrent  writ  with  one  for  service,  or  whereof  notice  in 
jurisdiction  lieu  of  service  is  to  be  given,  out  of  the  jurisdiction ;  and  a  writ  for 
may^be  con-     service,  or  whereof  notice  in  lieu  of  service  is  to  be  given,  out  of  the 

jurisdiction  may  be  issued  and  marked  as  a  concurrent  writ  with  one 

for  service  within  the  jurisdiction. 


current. 


Solicitor  on 
demand  to 
declare 
whether 
writ  issued 
by  his 
authority. 


Partners 
suing  in 
name  of  their 
firm  to  give, 
on  demand, 
names,  &c. 
of  partners. 


OEDEB  YTL. 

I.   DiSCLOSTJEE  BY  SoLIOITOBS  AND   PLAINTIFFS. 

1.  Every  solicitor  whose  name  shall  be  indorsed  on  any  writ  of 
summons  shall,  on  demand  in  writing  made  by  or  on  behalf  of  any 
defendant  who  has  been  served  therewith  or  has  appeared  thereto, 
declare  forthwith  in  writing  whether  such  writ  has  been  issued  by 
him  or  with  his  authority  or  privity ;  and  if  such  solicitor  shall 
declare  that  the  writ  was  not  issued  by  him  or  with  his  authority  or 
privity,  all  proceedings  upon  the  same  shall  be  stayed,  and  no  further 
proceedings  shall  be  taken  thereupon  without  leave  of  the  Court  or  a 
judge. 

2.  When  a  writ  is  sued  out  by  partners  in  the  name  of  their 
firm,  the  plaintiffs  or  their  solicitors  shall,  on  demand  in  writing 
by  or  on  behalf  of  any  defendant,  forthwith  declare  in  writing  the 
names  and  places  of  residence  of  all  the  persons  constituting  the 
firm  on  whose  behalf  the  action  is  brought.  And  if  the  plaintiffs 
or  their  solicitors  shall  fail  to  comply  with  such  demand,  all  pro- 
ceedings in  the  action  may,  upon  an  application  for  that  purpose, 
be  stayed  upon  such  terms  as  the  Court  or  a  judge  may  direct.    And 
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when  the  names  of  the  partners  are  so  declared,  the  action  shall     Oid.  Vn. 
proceed  in  the  same  manner  and  the  same  consequences  in  all  respects 
ahall  follow  as  if  they  had  been  named  as  the  plaintifPs  in  the  writ. 
But  all  proceedings  shall,  nevertheless,  continue  in  the  name  of  the 
firm(r). 

(r)  By  Ord.  XVI.  r.  14,  any  party  to  an  action  by  or  againat  partners  in  the  name 
of  their  firm,  may  apply  by  sunmona  to  a  jud^  for  the  names  of  the  partners,  to  be 
furnished  and  yeiified  m  snch  manner  as  the  judge  may  direct.  As  to  proceedings 
by  and  against  partners  in  the  name  of  tiieir  nrm  generally,  see  Ord.  Dl.,  Pt.  Ux., 
XT.  6,  7,  pottf  p.  818. 

n.  Change  of  Solioitobs. 

3.  A  party  suing  or  defending  by  a  solicitor  shall  be  at  liberty  to  Change  of 
change  his  solicitor  («)  in  any  cause  or  matter,  without  an  order  for  that 
purpose,  upon  notice  of  such  change  being  filed  in  the  central  office, 
or  in  the  district  registry,  if  the  cause  or  matter  is  proceeding  therein ; 
but  until  such  notice  is  filed  and  a  copy  thereof  served,  and  (in  causes 
or  matters  pending  in  the  Chancery  Division)  left  in  the  chambers  of 
the  judge  to  whom  the  cause  or  matter  is  assigned,  the  former 
solicitor  shall  be  considered  the  solicitor  of  the  party. 

{t)  Where  there  was  a  special  contract  respecting  the  employment  of  a  solicitor.  Special 
and  an  order  of  course  to  ^ang«  solicitors  was  obtained,  the  special  contract  being  contract  as 
suppressed,  snch  order  was  discharged  with  costs  {Xieharda  y.  Searborough  Market  to  employ- 
ee., 17  Bear.  83 ;  Jmkim  y.  Brytmt,  3  Drew.  70 ;   and  see  Tbpping  y.  Searwn.  2  ment  of  a 
H.  &  If.  205).  BoUdtor. 

ORDER  Vm. 

Renewal  of  Wbtt. 

1.  No  original  writ  of  summons  shall  be  in  force  for  more  than  Benewal  of 
twelve  months  {t)  from  the  day  of  the  date  thereof,  including  the  day  ^^^ 
of  such  date ;  but  if  any  defendant  therein  named  shall  not  have  been 
served  therewith,  the  plaintiff  may,  before  the  expiration  of  the  twelve 
months,  apply  to  the  Court  or  a  judge  for  leave  to  renew  the  writ ; 
and  the  Oourt  or  judge,  if  satisfied  that  reasonable  efforts  have  been 
made  to  serve  such  defendant,  or  for  other  good  reason,  may  order 
that  the  original  or  concurrent  writ  of  summons  be  renewed  for  six 
months  from  the  date  of  such  renewal  inclusive,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ.  And  the  writ  shall  in 
such  case  be  renewed  by  being  marked  with  a  seal  bearing  the  date 
of  the  day,  month,  and  year  of  such  renewal ;  such  seal  to  be  provided 
and  kept  for  that  purpose  at  the  proper  office,  and  to  be  impressed 
upon  the  writ  by  the  proper  officer,  upon  delivery  to  him  by  the 
plaintiff  or  his  solicitor  of  a  memorandum  in  Form  No.  18  in  Appendix 
A.,  Part  L,  with  such  variations  as  circumstances  may  require ;  and  a 
writ  of  summons  so  renewed  shall  remain  in  force,  and  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  and  for  all  other  purposes, 
from  the  date  of  the  issuing  of  the  original  writ  of  summons. 

(<)  The  twelve  months  run  from  the  date  of  issue  (Re  Jonee^  JByre  y.  Cbr,  26 
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Prodaction 
of  renewed 
writ. 


liost  writ. 


Ord.  VIII.      W.  R.  303  ;  46  L.  J.  Ch.  316  ;  W.  N.  (1877),  38,  where  there  had  been  an  amend- 

— — — —   ment).     In  that  caae  the  Court  allowed  the  writ  to  be  renewed  under  R.  8.  C.  1876, 

Ord.  LVII.  r.  6,  (now  Ord.  LXTV.  r.  7,  pott) ;  but  where  the  Statate  of  LhnitationB 

had  run  in  the  meantime,  renewal  was  refused  (Doyle  y.  Kaufman^  3  Q.  B.  D.  7,  340). 

2.  The  production  of  a  writ  of  sTimmoiis  purporting  to  be  marked 
with  the  seal  of  the  Court,  showing  the  same  to  have  been  renewed  in 
manner  aforesaid,  shall  be  sufficient  evidence  of  its  haying  been  so 
renewed,  and  of  the  commencement  of  the  action  as  of  the  first  date  of 
such  renewed  writ  for  all  purposes. 

3.  Where  a  writ,  of  which  the  production  is  necessary,  has  been 
lost  (t^),  the  Court  or  a  judge,  upon  being  satisfied  of  the  loss,  and  of 
the  correctness  of  a  copy  thereof,  may  order  that  such  copy  shall  be 
sealed  and  served  in  lieu  of  the  original  writ. 

Filed  copj  of        M  The  filed  copy  of  a  writ  that  haa  been  lost  may  be  treated  as  a  duplicate,  but 
lost  writ.  only  by  leave  of  a  practice  master,  and  on  the  party  giving  an  undertaking  to  pro« 

duce  the  orig^inal  at  the  central  office  when  found  (C.  0.  Pr.  Rules ;  Ord.  T/TT, 

r.  33,  infra). 

OEDEE  IX. 

Seevicb  of  Writ  of  Summons. 

I,  Mode  of  Service, 

1.  No  service  of  writ  shall  be  required  when  the  defendant,  by  his 
solicitor,  xmdertakes  in  writing  {w)  to  accept  servioe  and  enters  an 
appearance. 


Undertaking 
to  accept 
service. 


Ord.  Xn. 
r.  18. 

Service  of 
writ  personal 
or  substi" 
tuted. 


Personal 
■enrioe. 


When  service 

maybe 

effected. 

Service  of 

amended 

writ. 

"Prompt 

personal 

service." 


{w)  A  solicitor  not  entering  an  appearance  in  pursuance  of  his  written  undertaking 
so  to  do  is  liable  to  an  attacl^ent  (Ord.  XII.  r.  18,  poH^  p.  324). 

2.  When  service  is  required  the  writ  shall,  wherever  it  is  practicable, 
be  served  in  the  manner  in  which  personal  service  is  now  made  («),  but 
if  it  be  made  to  appear  to  the  Court  or  a  judge  that  the  plaintiff  is 
from  any  cause  unable  to  effect  prompt  personal  service  (y),  the  Court 
or  judge  may  make  such  order  for  substituted  or  other  service  (2),  or 
for  the  substitution  for  service  of  notice  (a),  by  advertisement  or  other- 
wise, as  may  be  just. 

See  Ord.  LXVII.  r.  6,  pott. 

(x)  Personal  service  is  Kcnerally  effected  by  delivering  a  copy  of  the  writ  to  the 
defendant  personally,  and  at  the  same  time  diowing  him  the  o^pmal  if  demanded  ; 
see  Foole  y.  Gould,  1  H.  &  N.  99;  Hawthorn  y.  Harrie,  23  W.  R.  214;  see  also 
Ord.  LXVII.  rr.  1,  6,  post.  If  the  defendant  refuses  to  receive  the  copy  of 
the  writ,  and  he  be  then  informed  of  the  nature  of  the  process,  and  the  copy  be 
thrown  down  in  his  presence,  it  is  sufficient  personal  service  (B9U  y.  Vincent,  7  D. 
&  R.  233). 

Service  on  Sunday  is  wholly  void  (Maekreth  y.  NiehoUon,  19  Ves.  367  ;  Taylor  y. 
Fhillipa,  3  East,  166).  On  oUier  days,  except  Saturday,  service  must  be  effected 
before  six  ;  on  Saturday  it  must  be  before  two  (Ord.  LXIV.  r.  11). 

An  amended  writ  must  be  served  in  the  same  way  as  an  original  writ  {The  CtU" 
eiopeia,  4P.  D.  188). 

(y)  Under  this  rule  if  the  plaintiff  cannot  effect  ^*  prompt  personal  service,"  he  may 
obtain  leave  either  (i)  to  eerve  a  tubstitute  in  Ueu  of  the  defendant  himself,  or  (ii), 
instead  of  serving  the  defendant,  to  ^ive  notice,  by  advertisement  or  otherwise  as  the 
Court  may  direct.  Such  leave  may  be  obtained  when  the  defendant  absconds  or 
keeps  out  of  the  way  {Cook  y.  Dey,  2  Ch.  D.  218 ;  Harriton  v.  StetcanUon,  2  Ha. 
630  ;  Hcle  v.  Ogle,  ibid,  623  ;  Zulueta  v,  Vincent,  16  Beav.  272 ;  Cope  r,  Ruteell,  2  Ph. 
404) ;   and  sulwtituted  service  has  been  allowed  where  the  defendant  was  not 
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abfloonding,  but  residing  permanentlj  abroad  {Grifitha  v.  Cotaper,  2  De  Q.  F.  k  J.       Ord.  IX. 
208 ;  and  see  Deanes  v.  Kitchin,  13  Eq.  461). 


(s)  As  to  the  general  principle  on  which  substituted  servioe  is  allowed,  see  Rope  Substituted 
T.  Mop€f  19  Beav.  237 ;  4  Be  G.  M.  &  G.  328 ;  Wolverhampton,  ^e,  Oo.  y.  Bond,  29  or  other 
W.  R.  599 ;  W.  N.  (1881),  6.  The  principle  seems  to  be  that  the  substitute  must  service, 
be  either  (a)  an  authorized  agent  to  receive  service,  or  (0)  a  person  who  will  be 
morallj  certain  to  communicate  the  fact  of  service  to  the  party  sought  to  be  served 
{Re  Slade,  30  W.  R.  28  ;  Furber  v.  King  (No.  1),  29  W.  R.  536).  See  also  Heald  v. 
Sayy  9  W.  R.  369  ;  Bicker  v.  Clarke,  11  W.  R.  635.  Thus  substituted  service  has 
been  ordered  on  the  agents  (Joneey.  Cargill,  11  L.  T.  566;  Jackson  v.  Shanks^  13 
W.  R.  287  ;  Sobhouae  v.  Courtney ,  12  Sim.  140) ;  solicitors  ^Hbrn^y  v.  Holmes,  4  Ha. 
306  ;  Mope  v.  Carnegie,  1  Eq.  126 ;  Jftees  v.  BrailUy,  22  L.  T.  470  ;  Dicker  v.  Clarke, 
11  W.  R.  635 ;  9  Jur.  N.  S.  636 ;  Howkins  v.  Bennett,  1  Giff.  215 ;  Bidsdale  Allanlee 
V.  G,  W.  Ry.  Co.,  W.  N.  (1869),  269) ;  or  attorney  ( ?r<?ymowM  v.  Lambert,  3  Beav. 
333)  of  the  party ;  but  the  Court  has  refused  to  order  it  where  the  agpent  or  solicitor 
was  not  actmg  in  the  matter  of  the  suit,  and  refused  to  accept  the  agency  {Hurst  v. 
Hurst,  1  De  G.  &  S.  694 ;  Webb  v.  Salmon,  2  Ha.  251 ;  and  see  Furber  t.  King 
(No.  1),  29  W.  R.  636 ;  Asiatic  Banking  Co.  v.  Anderson,  13  L.  T.  272)  ;  and  see 
further  as  to  service  on  solicitors,  Dymond  v.  Croft,  3  Ch.  D.  512  ;  Armitage  v.  Fitt» 
William,  W.  N.  (1875),  238  ;  Waters  v.  Waters,  24  W.  R.  190.  Substituted  service 
has  been  allowed  on  a  general  agent  {Jones  v.  Cargilt) ;  on  a  solicitor  with  general 
power  of  attorney  {Forster  v.  Menzies,  16  Beav.  568,  and  see  Barker  y.  Fiele,  11 
W.  R.  658) ;  on  the  master  of  a  vessel  for  the  owners  {Hart  v.  Herwig,  8  Ch.  860 ; 
21  W.  R.  663) ;  and  on  a  solicitor  in  spite  of  his  objecting  to  accept  it  {Governors  of 
Grey  Coat  Hospital  v.  Westminster  Commissioners,  1  De  G.  &  J.  254). 

Substituted  service  may  be  ordered  when  the  defendant  is  sued  in  the  name  of  a  Where 
firm,  and  no  person  having  control  or  management  can  be  found  at  the  place  of  defendant 
business  {ShiUito  v.  Child  ^  Co.,  W.  N.  (1883),  208).  sued  in  name 

Substituted  service  has  all  the  efPect  of  personal  service  {Watt  y.  Bamett,  3  of  firm. 
Q.  B.  D.  p.  186).    But  it  can  only  be  had  where  personal  service  (if  there  were  not  Substituted 
difficulties  in  the  way)  would  be  possible  {Sloman  v.  Governor  of  New  Zealand,  1   service  effect 
G.  P.  D.  567,  where  the  defendant  was  a  colonial  government,  and  could  not,  ^f        ' 
tiierefore,  in  any  case  be  effectually  served  with  a  writ). 

Servioe  may  be  ordered  to  be  effected  by  leaving  a  copy  of  the  writ  at  the  plaintiff's  Service  at 
bouse,  or  with  his  wife,  and  by  advertising ;  see  Cook  v.  Ley,  2  Ch.  D.  218  ;  Bank  of  defendant's 
Whitehaven  y.  Thompson,  W.  N.  (1877),  45 ;  Capes  v.  Brewer,  W.  N.  (1875),  193 ;  house. 
24  W.  R.  40  ;  and  see  also  Mallows  v.  Bannister,  W.  N.  fl882),  183. 

(a)  Service  may  be  effected  by  sending  notice  through  the  post,  either  with  or  Substitution 
without  an  advertisement  in  addition ;  see  Ord.  LXVII.  r.  6,  post ;  Rafael  v.  Ongley,  of  notice  for 
34  L.  T.  124;  Capes  y.  Brewer;  Hamilton  v.  Bavies,  W.  N.   (1880),  82;  or  notice  service, 
may  be  ordered  to  be  given  by  advertisement  alone,  without  any  service  ( Whitley  y. 
Honeywell,  24  W.  R.  851 ;  Hartley  y.  Bilke,  35  L.  T.  706 ;  Hyde  v.  Large,  19  Eq. 
48) ;  and  as  to  errors  in  the  advertisements,  see  Jones  y.  Brandon,  3  Jur.  N.  S.  1146  ; 
Shepherd  Y.  Stone,  W.  N.  (1868),  170. 

See  further,  as  to  substituted  service,  Crane  y.  Jullion,  2  Ch.  D.  220 ;  Meek  y. 
Miehaelsen,  W.  N.  (1876),  111 ;  Hunt  y.  Austin,  9  Q.  B.  D.  598. 

In  a  suit  against  a  foreign  state  substituted  service  on  its  minister  in  England  Where 
maybe  ordered  {Smith  v.  Weguelin,  W.  N.  (1867),  273).  defendant  is 

Where  an  order  has  been  made  and  judgment  obtained  the  defendant  may  still  be  ft  foreign 
allowed  to  come  in  and  defend  if  a  proper  case  can  be  shown  ( Watt  y.  Bamett,  state. 
3  Q.  B.  D.  183,  366).  ...  .  Leave  to 

An  order  for  substituted  service  is  obtained  ex  parte  either  on  motion  or  summons ;  defend, 
and  the  application  must  be  supported  by  a  proper  affidavit.    See  Ord.  X.,  post,  ^^     1 
p.  320.    The  order  must  be  served  with  the  writ ;  and  it  must  be  stated  in  the      i??*  ^1^ 
order  that  it  is  to  be  served ;  and  the  service  must  be  effected  in  accordance  with  the  ®^"*P*'^^ 
terms  of  the  order  (DanieU,  p.  339).  "bS^®  d 

Where  theorder  limits  no  time  for  appearance,  an  appearancemust  be  entered  within  ^°^^^^^* 
eight  days  from  service  or  from  the  appearance  of  the  advertisements,  if  any,  which-  Time  for 
ever  is  the  later  {Cooky,  hey,  2  Ch.  D.  218  ;  Crcmey.  JuUion,  2  Ch.  D.  220).    Where  appearance, 
the  defendant  is  out  of  the  jurisdiction  the  order  names  the  time  (Ord.  XI.  r.  5, 
post,T^.  322). 

U.  On  particular  Defendants. 

3.  When  husband  and  wife  are  both  defendants  to  the  action,  they  Service  on 
shall  both  be  served  unless  the  Court  or  a  judge  shall  otherwise  ^^»"idand 
order  {h). 

{b)  As  to  actions  by  or  against  married  women,  see  Ord.  XVI.  r.  16,  post,  p.  338, 
and  notes  thereto. 
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4.  When  an  infant  is  a  defendant  to  tlie  action,  service  on  his  father 
or  guardian,  or  if  none,  then  upon  the  person  with  whom  the  infant 
resides  or  under  whose  eare  he  is  (c),  shall,  unless  the  Court  or  a  judge 
otherwise  orders,  be  deemed  good  service  on  the  infant ;  provided  that 
the  Court  or  judge  may  order  that  service  made  or  to  be  made  on  the 
infant  shall  be  deemed  good  service. 

{e)  In  Christie  v.  Cameron,  4  W.  R.  589,  service  on  the  rector  of  a  college  of  wliioh 
the  infant  was  an  undergraduate  was  held  sufficient,  the  plaintiff  heing  unable  to 
discover  where  the  defendant's  father  lived.  See  also  Smith  v.  Marshall,  2  Atk.  70 ; 
2'hompson  v.  Jones,  8  Yes.  141 ;  Ord.  XIII.  r.  1,  and  note  thereto,  post,  p.  326. 

As  to  proceedings  by  or  against  infants  generally,  see  Ord.  XVI.  r.  16,  and 
notes  thereto,  post,  p.  338. 

5.  When  a  lunatic  or  person  of  unsound  mind  not  so  found  by 
inquisition  is  a  defendant  to  the  action,  service  on  the  committee 
of  the  lunatic,  or  on  the  person  with  whom  the  person  of  unsound 
mind  resides  or  under  whose  care  he  is((^),  shall,  imless  the  Court 
or  a  judge  otherwise  orders,  be  deemed  good  service  on  such  de- 
fendant. 

((/)  In  Than  v.  Smith,  27  W.  R.  617 ;  S.  C.  nom.  Thorn  v.  Smith,  W.  N.  (1879), 
81,  service  was  ordered  on  the  keeper  of  an  asylum,  in  which  a  person  of  unsound 
mind  so  found  but  who  had  no  committee,  was  residing.  The  keeper  of  an  asylum 
is  bound  to  allow  a  writ  to  be  served,  and  if  he  hinders  the  service  he  will  be 
liable  to  attachment  (Denison  v.  Hardings,  W.  N.  (1867),  17).  Service  upon  the 
manager  of  the  lunatic's  business  is  bad  {Fore  Street  Co,  v.  Durrani,  10  Q.  B.  B. 
471 ;  31  W.  R.  768).  See  also  jB^  Pepper,  60  L.  T.  680 ;  32  W.  R.  765 ;  W.  N. 
(1884),  141 ;  J)e  Montbrun  v.  Hirsch^  27  Sol.  J.  199  ;  Ord.  XVI.  r.  17,  pott,  p.  338. 

HI.  On  Partners  and  other  Bodies. 

6.  Where  persons  are  sued  as  partners  in  the  name  of  their  firm, 
the  writ  shall  be  served  either  upon  any  one  or  more  of  the  partners, 
or  at  the  principal  place  within  the  jurisdiction  of  the  business  of 
the  partnership  upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership  business  there;  and, 
subject  to  these  rules,  such  service  shall  be  deemed  good  service  upon 
the  firm. 

7.  Where  one  person  carrying  on  business  in  the  name  of  a  firm 
apparently  consisting  of  more  than  one  person  shall  be  sued  in  the 
firm  name,  the  writ  may  be  served  at  the  principal  place  within  the 
jurisdiction  of  the  business  so  carried  on  upon  any  person  having  at 
the  time  of  service  the  control  or  management  of  the  business  there  {e) ; 
and  such  service,  if  sufficient  in  other  respects,  shall  be  deemed  good 
service  on  the  person  so  sued. 

(^)  See  ShUlitOY.  Child i  Cb.,  W.  N.  (1883),  208,  cited afi<#,  p.  317. 

Where  a  person  residing  abroad  cames  on  businefls  in  this  oountry,  the  writ  may 
be  served  at  his  place  of  businefls  under  this  rule  (0*2feil  v.  CUuon,  46  L.  J.  Q.  B. 
191).  Aa  to  the  case  of  a  lunatic,  see  For9  Street  Co,  v.  JDurratU,  10  Q.  B.  D.  471 ; 
31  W.  R.  768,  cited  in  note  {d)  above. 

8.  In  the  absence  of  any  statutory  provision  regulating  service  of 
process,  every  writ  of  sunmions  issued  against  a  cozx>oration  aggregate 
may  be  served  on  the  mayor  or  other  head  officer,  or  on  the  town 
derk,  derk,  treasurer,  or  secretary  of  such  corporation  (/} ;  and  eyeiy 


BULES  OF  THE  SUPREME  COURT,  1883.  319 

writ  of  summons  issued  against  tlie  inhabitants  of  a  hundred  or  other  Ord.  IX. 
like  district  may  be  served  on  the  high  constables  thereof,  or  any  one 
of  them,  or,  where  there  is  no  high  constable,  on  any  other  acting 
chief  officer  of  police  of  the  county  in  which  such  himdred  or  district 
is  situate ;  and  every  writ  of  summons  issued  against  the  inhabitants 
of  any  county  of  any  city  or  town,  or  the  inhabitants  of  any  franchise, 
liberty,  city,  town,  or  place,  not  being  apart  of  a  hundred  or  other  like 
district,  on  some  peace  officer  thereof :  and  where  by  any  statute  (y) 
provision  is  made  for  service  of  any  writ  of  summons,  bill,  petition, 
summons,  or  other  process  upon  any  corporation,  or  upon  any  society 
or  fellowship,  or  any  body  or  number  of  persons,  whether  corporate  or 
imincorporate,  every  writ  of  summons  may  be  served  in  the  manner  so 
provided. 

(/)  A  foreign  coTporation  carrying  on  busineas  in  England  may  be  served  by  Corporations, 
serring  the  head  officer  of  the  Engliah  branch  {Newby  y.  Van  Oppen,  L.  R.  7  Q.  B.  how  served. 
293  ;  and  see  Falmer  v.  OouUPa  Co.,  W.  N.  (1884),  63).  Bat  service  on  a  booking 
clerk  of  a  Scotch  railway  company  at  a  station  on  an  English  line,  over  which  the 
company  had  running  powers,  was  held  insufficient  {Maekeretk  v.  OUuffow  Ry.  Co,, 
L.  K.  8  Ex.  149).  Neither  a  colonial  {Sloman  v.  Governor  of  New  Zealand^  1  C.  P.  D. 
563),  nor  a  foreign  (Strotuberg  v.  Republic  of  Coeta  Itiea,  29  W.  B.  125)  government 
is  a  corporation  capable  of  being  served  with  a  writ  under  the  above  rule. 

(^)  ^  to  statutory  provisions,  see  the  Companies  Act,  1862,  25  &  26  Vict.  c.  89,  Statutory 
8.  62,  which  provides  that  any  summons,  notice,  order  or  other  document  may  be  provisions, 
served  upon  uie  company  by  leaving  the  same,  or  sending  it  by  post  in  a  prepaid 
letter  addressed  to  the  company  at  their  registered  office.  A  similar  provision  is 
contained  in  the  Companies  Clauses  Act  (8  &  9  Vict.  c.  16,  s.  135),  the  Lands 
Clauses  Act  (8  &  9  Vict.  c.  18,  s.  134),  and  the  Railways  Clauses  Act  (8  &  9  Vict. 
0.  20,  s.  138). 

Where  the  business  of  a  company  had  virtually  ceased,  but  the  company  had 
never  been  dissolved,  service  was  ordered  on  the  late  chairman  and  secretary 
(Gaekell  v.  Chambers,  26  Beav.  252  ;  5  Jur.  N.  S.  52). 

Where  the  secretary  himself  sued  the  company,  and  served  one  director,  it  was 
held  (under  the  Companies  Clauses  Act,  s.  135)  that  the  service  was  bad  (Lawreneon 
v.  Jktblin  By,  Co.,  W.  N.  (1877),  149). 

IV.  In  particular  Actions. 

9.  Service  of  a  writ  of  summons  in  an  action  to  recover  land  (A)  Service  of 
may,  in  case  of  vacant  possession (i),  when  it  cannot  otherwise  be  ^* "taction 
effected,  be  made  by  posting  a  copy  of  the  writ  upon  the  door  of  the  land, 
dwelling-house  or  other  conspicuous  part  of  the  property. 

(A)  As  to  what  is  an  action  to  recover  land,  see  Ord.  XVTII.  r.  2,  and  notes 

thereto,  poet,  p.  353. 

(t)  As  to  vacant  possession,  see  Itaacs  v.  Diamond,  W.  K.  (1880),  75.  Vacant 

possession. 
[Rules  10 — 14  relate  to  Admiralty  actions.] 

V.  Generality, 

15.  The  person  serving  a  writ  of  summons  shall,  within  three  days  Indorsement 

at  most  after  such  service  (k),  indorse  on  the  writ  the  day  of  the  month  ®'  ^*®  ^' 

service. 

and  week  of  the  service  thereof,  otherwise  the  plaintiff  shall  not  be  at 
liberty,  in  case  of  non-appearance,  to  proceed  by  default ;  and  every 
affidavit  of  service  of  such  writ  shall  mention  the  day  on  which  such 
indorsement  was  made.  This  rule  shall  apply  to  substituted  as  well  as 
other  service. 

{k)  Where  the  indorsement  was  inadvertently  omitted  to  be  made  within  the 
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three  days  the  Court  extended  the  time,  bat  a  new  affidavit  of  servioe  was  required 
(Haatinga  v.  Hurley,  16  Ch.  D.  734 ;  29  W.  R.  440 ;  and  see  Snroat  v.  Pw*rt<, 
W.  N.  (1883),  76,  for  form  of  order). 


Sabetituted 
Berrice. 


Serrioe  out  of 
the  juris- 
diotion. 


OEDER  X. 

Substituted  Service. 

Eyeiy  application  to  the  Court  or  a  judge  for  an  order  iox  substi- 
tuted or  other  service,  or  for  the  substitution  of  notice  for  service,  shall 
be  supported  by  an  affidavit  setting  forth  the  grounds  upon  which  the 
application  is  made  (/). 

(/)  As  to  substituted  serrice  generally,  see  Ord.  IX.  r.  2,  and  notes  thereto,  ante, 
p.  316,  and  Ord.  LXVII.  r.  6,  post. 

Unless  the  order  shall  otherwise  direct,  a  oopy  of  the  order,  and  of  the  writ,  shall 
be  deemed  to  have  been  served  on  the  day  following*  the  day  on  which  a  prepaid 
letter  containing  such  copy  shall  have  been  posted  (C.  O.  Pr.  R.,  Ord.  LXL  r.  33, 
infra,) 

ORDER  XI. 

Seevice  out  of  the  Jurisdiction. 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or  notice  of  a 

writ  of  summons  may  be  allowed  by  the  Court  or  a  judge  whenever — 

(a.)  The  whole  subject-matter  of  the  action  is  land  situate  within  the 

jurisdiction  (with  or  without  rents  or  profits)  ;  or 
(b.)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  (m) 

land  or  hereditaments  situate  within  the  jurisdiction,  is  sought 

to  be  construed,  rectified,  set  aside,  or  enforced  in  the  action ; 

or 

(m)  See  Caaey  v.  Amott,  2  C.  P.  D.  24 ;  Agnew  ▼.  Uaher,  W,  N.  (1884),  220;  231. 

(o.)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily 
resident  within  the  jurisdiction  ;  or 

(d.)  The  action  is  for  the  administration  of  the  personal  estate  of  any 
deceased  person,  who  at  the  time  of  his  death  was  domiciled 
within  the  jurisdiction,  or  for  the  execution  (as  to  property, 
situate  within  the  jurisdiction)  of  the  trusts  of  any  written 
instrument,  of  which  the  person  to  be  served  is  a  trustee, 
which  ought  to  be  executed  according  to  the  law  of  England ; 
or 

(e.)  The  action  is  founded  on  any  breach  or  alleged  breach  within 
the  jurisdiction  of  any  contract  wherever  made,  which, 
aocoiding  to  the  terms  thereof  ought  to  be  performed  within 
the  jurisdiction,  unless  the  defendant  is  domiciled  or  ordinarily 
tesident  in  Scotland  or  Ireland  (n) ;  or 

(n)  QeeSarrit  v.  Beming,  13  Ch.  D.  208;  Cretawell  v.  Parker,  11  Ch.  D.  601, 
dedded  imder  tiie  repealed  mlea.  If  the  defendant  is  domioiled  in  SooUand  or 
Ireland  the  Court  has  no  power  to  allow  service  out  of  the  jurisdiction  {Lendere  y. 
Andereon,  12  Q.  B.  D.  60) ;  and  see  Agnew  t.  Ueher,  where  defendtfnts  in  Scotland 
were  sued  for  rent  of  premises  in  Liyerpool. 
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(f )  Any  injunotion  is  souglit  as  to  anything  to  be  done  witliin  the     Ord.  XI. 

jurisdiction,  or  any  nuisance  within  the  jurisdiction  is  sought  ' 

to  be  prevented  or  removed,  whether  damages  are  or  are  not 
also  sought  in  respect  thereof  (o) ;  or 

(o)  See  Ex  parte  McThail,  12  Gh.  D.  632,  decided  under  the  repealed  rule. 

Where  the  defendants  carried  on  business  at  Aberdeen  but  sold  goods  (alleged  to  Injunction, 
be  an  infringement  of  the  plaintiff's  patent)  at 'Liverpool,  the  Court  allowed  the  writ 
in  an  action  for  an  injunction,  and  damages  to  bo  eerred  in  Scotland  {Speckhart  y. 
CampM,  W.  N.  (1884),  24).    Sed  quare. 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper 

party  to  an  action  properly  brought  against  some  other  person 
duly  served  within  the  jurisdiction  (/?). 

(p)  See  LightoxcUr  ▼.  LighttncUrt  W.  N.  (1884),  8 ;  Yorkshire  Tramway  Co,  v. 
BglingUm  Co.,  W.  N.  (1884),  200.  This  sub-section  does  not  apply  to  service  out  of 
the  jurisdiction  of  a  third  party  notice  on  a  third  party  domiciled,  or  ordinarily  resident 
in  Scotland  {Speller  v.  Brutol  Navigation  Co.,  13  Q.  B.  D.  96  ;  32  W.  R.  670). 

No  leave  will  be  given  to  serve  a  defendant  out  of  the  jurisdiction  except  in  the  Service  not 
cases  above  speoifiea  (Eager  v.  Johnstone,  22  Ch.  D.  86).  allowed 

"Within  the  jurisdiction"  means  the  territorial  jurisdiction,  which  does  not  except  in 
extend  below  low  water  mark ;  see  Ee  Smith,  1  P.  D.  300 ;  The  Vivar,  ^  P.  D,  29 ;  casen  specified 
Harris  v.  Owners  of  the  Franeonia,  2  C.  P.  D.  173  ;  E.  y,  Keyn,  2  Ex.  D,  63.  in  the  rules. 

The  objection  that  the  cause  of  action  is  not  such  that  a  writ  ought  to  be  issued  -rn-xv*    i.v 
out  of   the  jurisdiction  cannot  be  raised   by  statement  of    defence    {Preston  v.    ."\^\'^  . 
Lamont,  1  Ex.  D.  861).    A  foreign  corporation  may  be  served  abroad;  see  Seott  v.  j'liisaiction. 
Eoyal  Wax  Candle  Co.,  1  Q.  B.  D.  404 ;    Westman  v.  Aktiebolaget,  ^c.,  1  Ex.  D.  237. 
As  to  petitions  and  summonses  in  liquidations,  see  Ee  Bonelli,  18  Eq.  655  ;  Shurmer 
V.  Hodge,  W.  N.  (1866),  304 ;  Ee  British  Imperial  Corporation,  5  Ch.  749.     If  the 
defendant  is  in  Eng^nd  he  can  be  served  whoever  he  is,  and  wherever  the  cause 
of  action  arose:  perlEield,  J.,  Falmer  y.  Gould's  Co,  W.  N.  (1884),  63. 

2.  Where  leave  is  asked  from  the  Court  or  a  judge  to  serve  a  writ.  Service  in 
under  the  last  preceding  rule,  in  Scotland  or  in  Ireland,  if  it  shall  Scotland  or 
appear  to  the  Court  or  judge  that  there  may  be  a  concurrent  remedy 
in  Scotland  or  Ireland  (as  the  case  may  be)  the  Court  or  judge  shall 
have  regard  to  the  comparative  cost  and  convenience  of  proceeding  in 
England,  or  in  the  place  of  residence  of  the  defendant,  or  person  sought 
to  be  served,  and  particularly  in  cases  of  small  demands  to  the  powers 
and  jurisdiction,  under  the  statutes  establishing  or  regidating  them,  of 
the  Sheriffs'  Courts,  or  Small  Debts  Courts  in  Scotland,  and  of  the  Civil 
Bill  Courts  in  Ireland,  respectively  {q), 

(q)  This  rule  is  taken  from  Ord.  XI.  r.  1  a,  1876,  as  to  which  see  Fowler  y,  Barstow, 
20  Ch.  D.  240 ;  FxparU  MeFhail,  12  Ch,  D,  632, 

[Bule  3  applies  only  to  Probate  actions.] 

4.  Every  application  for  leave  to  serve  such  writ  or  notice  on  a  Evidence  on 
defendant  out  of  the  jurisdiction  shall  be  supported  by  affidavit  (r),  or  *PPjioa*ioa 
other  evidence,  stating  that  in  the  belief  of  the  deponent  the  plaintiff  serve  out  of 
has  a  good  cause  of  action,  and  showing  in  what  place  or  country  such  ^^^^" 
defendant  is  or  probably  may  be  found,  and  whether  such  defendant 
is  a  British  subject  or  not  («),  and  the  grounds  upon  which  the  appli- 
oation  is  made ;  and  no  such  leave  shall  be  granted  unless  it  shall  be 
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Affidavit. 


Limiting" 
time  for 
appearance. 


Time  for 
appearance. 


Notice  in  lieu 
of  service. 


Notice,  how 
to  be  given. 


made  sufi&ciently  to  appear  to  the  Court  or  judge  that  the  case  is  a 
proper  one  for  service  out  of  the  jurisdiction  under  this  order. 

(r)  As  to  the  affidavit  see  Great  Australian  Co,  v.  Martin,  6  Ch.  D.  1 ;  Shearman 
V.  Findlaij,  32  W.  B.  122.  Affidavits  are  admissible  on  behalf  of  the  defendant  to 
show  the  cause  of  action  did  not  arise  within  the  jurisdiction  {FotcUr  ▼.  Sarttotc, 
20  Ch.  D.  240).  To  obtain  leave  to  serve  a  defendant  in  Scotland  or  Ijeland,  the 
affidavit  should  show  in  what  respect  it  would  be  cheaper  and  more  oonvenient  to 
lay  the  case  in  England ;  see  TFoodt  y.  Mclnnes,  4  C.  P.  D,  67  ;  Tottenham  v.  Barry, 
12  Ch.  D.  797. 

(s)  If  the  defendant  resides  in  Scotland  or  Ireland,  the  omission  of  the  statement 
that  ho  is  a  British  subject  is  not  material  {Fowler  ▼.  Barttotc,  20  Ch.  D.  240). 

5.  Any  order  giving  leave  to  effect  such  service  or  give  such  notice 
shall  limit  a  time  (/)  after  such  service  or  notice  within  which  such 
defendant  is  to  enter  an  appearance,  such  time  to  depend  on  the  place 
or  country  where  or  within  which  (m)  the  writ  is  to  be  served  or  the 
notice  given. 

(0  As  to  the  time  for  appearance  in  case  of  a  liquidation  summons,  see  Se  Britith 
Imperial  Corporation^  5  Ch.  D.  749. 

(u)  The  service  need  not  be  limited  to  any  particular  spot ;  thus  leave  was  given 
to  serve  the  defendant  '* in  Scotland *\Blenkin8opp v.  Blenkinsopp,  2  Ph.  1) ;  "in  the 
Grand  Duchy  of  Baden "  {Preston  v.  Dickinson,  9  Jur.  919) ;  "in  the  City  of  New 
York  or  elsewhere  in  the  United  States"  {Kinnaird  v.  Kinnaird,  18  L.  T.  62) ;  but 
not**  in  Scotland  or  elsewhere  out  of  the  jurisdiction*'  {PhosphO' Guano  Co,  y.  Guildy 
17  Eq.  432). 

The  order  for  service  out  of  the  jurisdiction  may  provide  for  service  of  interroga- 
tories and  the  issuing  of  an  injunction  {Tounff  v.  Brassey,  1  Ch.  D.  277). 

6.  When  the  defendant  is  neither  a  British  subject,  nor  in  British 
dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served 
upon  him. 

7.  Notice  (v)  in  lieu  of  service  shall  be  given  in  the  manner  in  which 
writs  of  summons  are  served  (to), 

(t )  See  form  of  notice,  App.  A.,  Part  I.,  No.  9,  post.  As  to  proof  of  service  of  notice, 
see  Bustros  v.  Bustros,  14  Ch.  D.  849. 
(u)  See  Ord.  DC.  r.  2,  ante,  p.  316. 


Appoarano 
in  London. 

£ntiy. 


Appearance 
in  district 
registry. 


OEDEE  Xn. 
Affeabance. 

1.  Except  in  the  cases  otherwise  provided  for  by  these  rules  a 
defendant  shall  enter  his  appearance  in  London. 

2.  Appearances  entered  in  London  shall  be  entered  in  the  central 
office. 

[Bule  3  applies  only  to  Probate  and  Admiralty  actions.] 

4.  If  any  defendant  to  a  writ  issued  in  a  district  registry  resides 
or  carries  on  business  within  the  district,  he  shall  appear  in  the 
district  registry  (x). 

{x)  See  Ord.  V.  r.  4,  ante,  p.  311. 


Appearance 
inoistrict 


5.  If  any  defendant  neither  resides  nor  oaxries  on  business  in  the 
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district,  Le  may  appear  either  in  the  district  registry  or  at  the  central     Ord.  XII. 

office  (y).  xegistryor 

(y)  See  Ord.  V.  r.  3,  ante,  p.  311.  ^*^  ^®^- 

6.  If  a  sole  defendant  appears,  or  all  the  defendants  appear  in  the  When  action 
district  registry,  or  if  all  the  defendants  who  appear  appear  in  the  J^s^^^™ 
district  registry  and  the  others  make  default  in  appearance,  then,  re^rj. 
subject  to  the  power  of  removal  in  Order  XXXY.,  Bules  13  to  16 
provided,  the  action  shall  proceed  in  the  district  registry. 

7.  If  the  defendant  appears,  or  any  of  the  defendants  appear,  in  When  action 
London  the  action  shall  proceed  in  London ;  provided  that  if  the  Court  LondwT^  "* 
or  a  judge  shall  be  satisfied  that  the  defendant  appearing  in  London 

is  a  merely  formal  defendant,  or  has  no  substantial  cause  to  interfere 
in  the  conduct  of  the  action,  such  Court  or  judge  may  order  that  the 
action  may  proceed  in  the  district  registry,  notwithstanding  such 
appearance  in  London. 

8.  A  defendant  shall  enter  his  appearance  to  a  writ  of  summons  by  Entry  of 
delivering  to  the  proper  officer  (z)  a  memorandum  in  writing  (a)  dated  «^PP^ara^ce. 
on  the  day  of  its  delivery,  and  containing  the  name  of  the  defendant's 
solicitor,  or  stating  that  the  defendant  defends  in  person.    He  shall  at 

the  same  time  deliver  to  the  officer  a  duplicate  of  the  memorandum, 
which  the  officer  shall  seal  with  the  official  seal,  showing  the  date  on 
which  it  is  sealed,  and  then  return  it  to  the  person  entering  the 
appearance,  and  the  duplicate  memorandum  so  sealed  shall  be  a 
oertifioate  that  the  appearance  was  entered  on  the  day  indicated  by 
the  seal. 

iz)  For  the  meaning  of  "  proper  officer,"  see  Ord.  LXXT.  r.  1,  infra,  **  Proper 

a)  For  form  of  memorandmn  see  Appendix  A.,  Fart  II.,  No.  1,  po»i.  officer." 

9.  A  defendant  shall,  on  the  day  on  which  he  enters  an  appearance  Notice  of 
to  a  writ  of  summons,  give  notice  of  his  appearance  (Form  No.  2  in  *PP«arance. 
Appendix  A.,  Fart  II.)  to  the  plaintiff's  solicitor,  or,  if  the  plaintiff 

sues  in  person,  to  the  plaintiff  himself.  The  notice  may  be  given 
either  by  notice  in  writing  served  in  the  ordinary  way  at  the  address 
for  service  (which,  in  the  case  of  ,a  writ  issued  out  of  a  district 
registry,  must  be  the  address  for  service  within  the  district),  or  by 
prepaid  letter  directed  to  that  address  and  posted  on  the  day  of  enter- 
ing appearance  in  due  course  of  post,  and  shall  in  either  case  be 
accompanied  by  the  sealed  duplicate  memorandum  (h). 

(&)  For  this  form  see  infra. 

10.  The  solicitor  of  a  defendant  appearing  by  a  solicitor  shall  state  Defendant's 
in  such  memorandum  his  place  of  business,  and,  if  the  appearance  is  ^^^^'f 
entered  in  the  central  office,  a  place,  to  be  called  his  address  for  ssrvice. 
service,  which  shall  not  be  more  than  three  miles  from  the  principal 
entrance  of  the  central  hall  at  the  Boyal  Courts  of  Justice,  and  if  the 
appearance  is  entered  in  a  district  registry,  a  place,  to  be  called  his 

address  for  service,  which  shall  be  within  the  district,  and  where  any 
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Address  for 
service  of 
defendant 
appearing  in 
person. 


Memorandum 
of  appearance 
without 
address  not 
to  bo  re- 
ceived. 

Illusory 
address. 


such  solicitor  is  only  agent  of  another  solicitor,  he  shall  add  to  his  own 
name  or  firm  and  place  of  business  the  name  or  firm  and  place  of 
business  of  the  principal  solicitor. 

1 1 .  A  defendant  appearing  in  person  shall  state  in  such  memorandum 
his  address  (o)  and,  if  the  appearance  is  entered  in  the  central  office, 
a  place,  to  be  called  his  address  for  service,  which  shall  not  be  more 
than  three  miles  from  the  principal  entrance  of  the  central  haU  at  the 
Royal  Courts  of  Justice,  and  if  the  appearance  is  entered  in  a  district 
registry,  a  place,  to  be  called  his  address  for  service,  which  shall  be 
within  the  district. 

(e)  See  note  to  rule  12. 

12.  If  the  memorandum  does  not  contain  such  address  it  shall  not 
bo  received ;  and  if  any  such  address  shall  be  illusory  or  fictitious  (rf) 
the  appearance  may  be  set  aside  by  the  Court  or  a  judge,  on  the 
application  of  the  plaintiff. 

{d)  When  a  defendant  gives  an  address  for  service  at  which  he  cannot  be  found 
and  where  there  is  no  person  authorized  to  take  in  documents  such  address  ia 
illusory,  and  the  appearance  will  be  set  aside  {A,  v.  S.,  "W.  N.  (1883),  174  ;  — v.  — , 
W.  N.  (1884),  241.) 


Memorandum       13.  The  memorandum  of  appearance  shall  be  in  the  Form  No.  1  in 
0  appearance,  ^pp^n^i^  ^^  p^rt  II.  (e),  with  such  variations  as  circumstances  may 
require. 

{e)  For  this  form,  see  post. 


Entry  in 
cause  book. 

Partners,  how 
to  appear. 


Judgment. 


Appearance 
of  person 
carrying  on 
business  in 
name  of  a 
firm. 

Where  several 
defendants 
appear  by  one 
solicitor. 

Where 
solicitor  fails 
to  appear. 


14.  Upon  receipt  of  a  memorandum  of  appearance,  the  officer  shall 
forthwith  enter  the  appearance  in  the  cause  book. 

15.  Whore  persons  are  sued  as  partners  in  the  name  of  their 
firm,  they  shall  appear  individually  in  their  own  names ;  but  all  sub- 
sequent proceedings  shall,  nevertheless,  continue  in  the  name  of  iho 
firm(/). 

(/)  The  judgment  must  be  against  the  firm,  and  cannot  be  entered  against  one 
member  of  it  who  has  failed  to  appear  (^Jackson  y.  LUeh/ieUl,  8  Q.  B.  D.  474).  See 
further  as  to  actions  against  partners  m  the  name  of  their  firm,  Davis  y.  Morris, 
10  Q.  B.  D.  436  ;  Munster  v.  JRiilton,  11  Q.  B.  D.  435  ;  reversing  S.  0.  bslow,  10 
Q.  B.  D.  475. 

16.  Where  any  person  carrying  on  business  in  the  name  of  a 
firm  apparently  consisting  of  more  than  one  person  shall  be  sued  in 
the  name  of  the  firm,  he  shall  appear  in  his  own  name;  but  all 
subsequent  proceedings  shall,  nevertheless,  continue  in  the  name^  of 

the  firm. 

17.  If  two  or  more  defendants  in  the  same  action  shall  appear  by 
the  same  solicitor  and  at  the  same  time,  the  names  of  all  the  defendants 
so  appearing  shall  be  inserted  in  one  memorandum. 

18.  A  solicitor  not  entering  an  appearance  or  putting  in  bail,  or 
paying  money  into  Court  in  lieu  of  bail  in  an  Admiralty  action  in  rem, 
in  pursuanoe  of  his  written  undertaking  so  to  do  shall  be  liable  to  an 
attachment. 
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[Rules  19 — 21  apply  only  to  Admiralty  aotioxiB.]  0^  211. 

22.  A  defendant  may  appear  at  any  time  before  judgment.    If  he  Time  for 
appear  at  any  time  after  the  time  limited  by  the  writ  for  appearance,    PP®*""^^- 
he  shall  not,  unless  the  Court  or  a  judge  shall  otherwise  order,  be 
entitled  to  any  further  time  for  delivering  his  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  writ. 

[Rule  23  applies  only  to  Probate  actions.] 

JRule  24  applies  only  to  Admiralty  aotions  in  r#m.] 

25.  Any  person  not  named  as  a  defendant  in  a  writ  of  summons  for  Appearance 
the  recovery  of  land  (^)  may  by  leave  of  the  Court  or  a  judge  appear  ^^  perron  in 
and  defend,  on  filing  an  affidavit  showing  that  he  is  in  possession  of  uLl 

the  land  either  by  himself  or  by  his  tenant. 

(^)  As  to  what  is  an  action  for  the  reooTery  of  land,  see  OledMU  r.  Hunter ^  14 
Ch.  D.  492,  and  other  oases  cited  in  note  («0  to  Ord.  XVIII.  r.  2,  pott^  p.  363. 

26.  Any  person  appearing  to  defend  an  action  for  the  recovery  of  Appearance 
land  (A)  as  landlord,  in  respect  of  property  whereof  he  is  in  possession  ?°*\^^di°^ 
only  by  his  tenant,  shall  state  in  his  appearance  that  he  appears  as 
landlord. 

(A)  See  note  to  role  26. 

27.  Where  a  person  not  named  as  defendant  in  any  writ  of  summons  Appearance 
for  the  recovery  of  land  (t)  has  obtained  leave  of  the  Court  or  a  judge  ^7  P®rro^ 
to  appear  and  defend,  he  shall  enter  an  appearance,  according  to  the  obtained 
foregoing  rules  of  this  order,  intituled  in  the  action  against  the  party  JfV^®  J® 
named  in  the  writ  as  defendant,  and  shall  forthwith  give  notice  of 

such  appearance  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he  sues 
in  person,  and  shall  in  all  subsequent  proceedings  be  named  as  a  party 
defendant  to  the  action. 

(»)  See  note  to  role  26. 

28.  Any  person  appearing  to  a  writ  of  summons  for  the  recovery  of  Notice  to 
land  (A)  shall  be  at  liberty  to  limit  his  defence  to  a  part  only  of  the  defend  for 
property  mentioned  in  the  writ,  describing  that  part  with  reasonable 
certainty  in  his  memorandum  of  appearance,  or  in  a  notice  intituled 

in  the  action  and  signed  by  him  or  his  solicitor.  Such  notice  shall 
be  served -within  four  days  after  appearance;  and  an  appearance, 
where  the  defence  is  not  limited  as  above  mentioned,  shall  be  deemed 
an  appearance  to  defend  for  the  whole. 

(k)  See  note  to  rule  2o. 

£9.  The  notice  mentioned  in  the  last  preceding  rule  shall  be  in  the  Form  of 
Form  No.  3  in  Appendix  A.,  Part  11.,  with  such  variations  as  oircum-  ^^i^e. 
stanoes  may  require  (/). 

(Q  If  or  this  form,  ieepotL 
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Person  in 
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30.  A  defendant  before  appearing  shall  be  at  liberty,  without 
obtaining  an  order  to  enter  or  entering  a  conditional  appearance,  to 
serve  notice  of  motion  to  set  aside  the  service  upon  him  of  the  writ 
or  of  notice  of  the  writ,  or  to  discharge  the  order  authorising  such 
service. 

OEDEE  Xni, 

Default  of  Appeabance. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of  summons  for 
a  defendant  who  is  an  infant  or  a  person  of  unsound  mind  not  so  found 
by  inquisition  the  plaintiff  shall,  before  further  proceeding  with  the 
action  against  the  defendant,  apply  to  the  Court  or  a  judge  for  an 
order  that  some  proper  person  be  assigned  guardian  of  such  defendant, 
by  whom  he  may  appear  and  defend  the  action.  But  no  such  order 
shall  bo  made  unless  it  appears  on  the  hearing  of  such  application  that 
the  writ  of  summons  was  duly  served,  and  that  notice  of  such  applica- 
tion was,  after  the  expiration  of  the  time  allowed  for  appearance,  and 
at  least  six  clear  days  before  the  day  in  such  notice  named  for  hearing 
the  application,  served  upon  or  left  at  the  dwelling-house  of  the  person 
with  whom  or  under  whose  care  such  defendant  was  at  the  time  of 
serving  such  writ  of  simmions,  and  also  (in  the  case  of  such  defendant 
being  an  infant  not  residing  with  or  under  the  care  of  his  father  or 
guardian)  served  upon  or  left  at  the  dwelling-house  of  the  father  or 
guardian,  if  any,  of  such  infant,  unless  the  Court  or  judge  at  the  time 
of  hearing  such  application  shall  dispense  with  sudi  last-mentioned 
service  (m). 

{m)  This  rule  is  substantially  identical  with  Cons.  Ord.  VII.  r.  3,  exoept  that 
it  is  obligatory  whereas  that  was  permissiye ;  see  Taylor  v.  iVtfc,  29  W.  K.  627  ; 
44  L.  T.  614;  W.  N.  (1881),  74;  see  further  Ord.  XVI.  rr.  16-21  as  to  persons 
tinder  disability. 

As  to  the  appointment  of  a  guardian  for  an  infant  to  answer  in  a  special  case,  see 
note  to  Ord.  XXXTV.  r.  1.  If  no  relation  wiU  act  (see  Mwirc  v.  Flatel,  7  Beav. 
683 ;  Moere  y.  CantUy^  10  Hare,  App.  zxir.),  the  Court  wiU  name  a  soUdtor 
guardian  ad  litem  {Thomat  v.  ThontM,  7  Beav.  47 ;  JBidduiph  v.  Camoyt^  9  Beay.  648) ; 
but  attend  to  the  recommendation  of  the  defendant's  familv  iCharlUm  v.  Wett.  3 
DeG.P.&J.  166). 

A  ^rson  under  disability  wiU  not  be  appointed  guardian  ad  Utem^  nor  the 
plaintiff  in  the  suit.  But  there  is  no  objection  to  appointing  a  d^endiuit  who  has 
not  a  conflicting  interest  (Anon.f  18  Jur.  770) ;  for  example,  a  lunatic's  brother  who 
was  a  co-defendant,  and  nad  no  adyerse  interest  was*appointed  his  guardian  ad 
litem  in  JSonfield  y.  Grant,  10  W.  B.  276.  See  Sandfard  v.  Sandfird,  11  W.  B.  336  ; 
Gee  V.  Gee,  12  W.  B.  187 ;  Biddulph  v.  Dayrell,  16  L.  J.  Ch.  820,  where  the  wife's 
soHcitor  was  appointed  guardian  ad  litem  of  her  husband,  a  lunatic  defendant,  on 
proof  that  the  husband  had  no  adyerse  interest ;  and  Leeee  v  ICniffht,  10  W.  B.  711, 
where  a  mother,  who  had  made  a  claim  to  dower  adyerse  to  her  children,  was  re« 
quired  to  make  a  epedal  api>lication  to  be  appointed  their  guardian  ad  litem  (though 
bLq  had  already  been  appointed  by  a  common  order).  See,  too,  Awm,,  9  Hare, 
App.  zzyii.,  where  it  was  said  the  Court  would  prefer  some  adult  and  competent 
relatiye,  haying  no  adverse  interest,  to  a  solicitor  or  other  stranger. 

When  the  guardian  dies,  a  special  application  to  appoint  a  new  one  is  neoessanr 
(Needham  v.  Smith,  6  Beav.  130). 

A  guardian  ad  litem  wiU  not  be  appointed  to  a  person  merely  because  he  is  in 
weak  health  {JFiUyame  v.  Sodge,  1  K.  &  G-.  616).  In  an  old  case  where  the 
defendant's  competency  was  dirouted,  an  inquiry  was  directed  {Lee  v.  JBtydm-, 
6Madd.  294).  ^     ' 
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A  person  of  great  age  and  incapable  of  giving  a  oontinuoaB  attention  to  business     Ord.  XIII. 
may  be  ordered  to  defend  bj  guardian  ad  litem  {Ninotnan  y.  Selfe,  11  W.  R.  7G1 ; 


SUtlY.  Cobb,  ibid.  298).  Of  great  age. 

A  lunatic  defendant  may  move  to  discharge  the  guardian  on  his  rooovery,  and  Order  dis- 
shonld  do  so,  or  he  will  continue  liable  for  we  costs  of  the  solicitor  appointed  by  charged  on 
his  guardian  {FrampUm  t.  WPVW,  11  W.  R.  1018;  Blyih  v.  Green,  W.  ^.  (1876),  lunatic's 
*i^)«  recovery. 

Where  a  defendant  was  of  unsound  mind,  and  confined  in  an  asylum,  the  Court,  j^^qi^^^jq  ^ 
on  proof  that  she  was  made  aware  of  the  general  nature  of  the  claim  against  her,  novlnm 
appointed  a  guazdian  under  Cons.  Ord.  VII.  r.  3  (EUi»Um  v.  Sheldrake,  2  X.  T.  48) ;  »^^'™- 
imd  see  J20  Pepper,  W.  N.  (1884),  141 ;  60  L.  T.  680 ;  32  W.  R.  766. 

In  the  case  of  a  lunatic  found  so  br  inquisition,  the  committee  will  be  appointed  Lunatic  so 
gnardian  as  of  course.    If  the  committee  nave  an  adverse  interest  another  guardian  found, 
will  be  appointed  (Wifrth  y.  Maekmzi$,  3  M.  &  a.  363). 

It  is  qute  irregular  for  a  plaintiff  to  instruct  a  solicitor  to  take  steps  on  behalf  of 
B  defendant  of  unsound  mina,  though  in  tJie  same  interest,  without  applying  to  the 
Court  {Campe  y.  Marshall,  8  Ch.  462). 

Where  the  notice  was  served  at  the  house  of  the  mother  of  the  infants  and  her  Service  of 
second  husband,  the  father  being  proved  to  be  dead,  such  service  was  held  to  be  notice  on 
sufficient  {Eitch  y.  WeUt^  8  Beay.  676 ;  see,  too,  Baker  v.  Holmea^  Dick.  18 ;  Thomp-  person  under 
9on  y.  Jonee,  8  Yes.  141 ;  Lane  y.  Hardwieke,  6  Beav.  222).    So  where  the  infant  whose  care 
defendants  were  concealed  in  their  mother's  house  to  avoid  service,  it  was  held  that  the  infant 
putting  a  copy  of  the  subpoena  under  the  door  of  the  mother's  dwelling-house  was  resides, 
good  service  (Cletrk  v.  Watert,  Smith's  Ch.  Pr.,  p.  253).    In  another  case  service  on 
the  rector  of  the  college  of  which  the  infant  was  an  imdergraduate  member,  was 
held  sufficient,  the  plaintiff  bemg  unable  to  discoyer  where  the  father  lived  [Christie 
y.  Cameron,  4  W.  R.  689).    But  service  on  the  undo  of  an  infant,  not  being  his 
guardian,  is  improper  (Blaekmore  y.  Sowett,  30  L.  T.  (O.  B.)  101) ;  and  where  the 
mfant  was  articled  to,  and  resident  with,  a  suxgeon,  and  it  appeared  from  the  affi- 
davit that  the  notice  was  served  upon  him  while  so  residing,  but  it  did  not  stato 
that  the  notice  was  served  either  personally  upon  or  at  the  dwelling-house  of  the 
BUigeon,  the  service  was  held  insnftoient  {Taylor  y.  Aneley,  9  Jur.  1056). 

Though  the  rule  applies  to  Infants  residmg  abroad  {O^Brien  y.  Maitland,  10  W.  R.  Service  dis- 
375  ;  Anderson  y.  Slather,  10  Jur.  383),  yet  where  an  infant  defendant,  having  no  pensed  with. 
substantial  interest  in  the  suit,  was  abroad,  the  Court  dispensed  with  service  of 
notice  of  the  application  {Lambert  y.  Turner,  10  W.  R.  335 ;  Turner  v.  Snowdon,  2 
Dr.  &  S.  266 ;  see  Chaffers  v.  Baker,  6  De  Q.  M.  &  Q-.  482 ;  Lingren  v.  Lingren,  7  Beav. 
66) ;  and  where  service  could  not  be  effected  the  Court  ordered  amendment  by 
stnking  out  the  name  of  the  infant,  saving  just  exceptions  {Blaekmore  v.  Howett). 

The  rule  applies  to  the  case  of  proceedings  commenced  by  originating  summons  Originating 
(Be  Pepper,  W.  N.  (1884),  141 ;  60  L.  T.  680  ;  32  W.  R.  766J.  summons. 

Sunday  was  reckoned  as  one  of  the  six  days  {Brewster  v.  Thorp,  11  Jur.  C).  «  Six  clear 

days." 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of  Bummons,  and  Affidavit  of 
the  plaintiff  ia  deBiroua  of  proceeding  upon  default  of  appearance  Mrvioe. 
under  any  of  the  following  rules  of  this  order,  or  under  Ord.  XY. 

r.  1,  he  shall,  before  taking  such  proceeding  upon  default,  file  an 
affidavit  of  service  (n),  or  of  notice  in  lieu  of  service,  as  the  case  may 
be. 

(n)  As  to  filing  affidavits,  flee  Ord.  XXXVIII.  r.  10,  p(»t.    Affidavits  of  service  Affidavit  of 
must  state  when,  where,  how,  and  by  whom  service  was  effected  (Ord.  LXVII.  service, 
r.  9,  post). 

For  form  of  affidavit,  see  App.  B.,  No.  23,  post.  In  Bustros  v.  Bustros,  14  Ch. 
D.  849,  it  was  held  that  an  affidavit  that  the  defendant  had  been  personally  served 
with  a  '*  notice  in  writing,  a  true  copy  of  which  is  hereunto  annexed,"  was  suffi- 
cient. 

3.  Where  the  writ  of  summons  is  indorsed  for  a  liquidated  demand,  Pinal  judg* 
whether  specially  (o)  or  otherwise,  and  the  defendant  fails,  or  all  the  ^^|.  ii^JoJ^ed 
defendants,  if  more  than  one,  fail,  to  appear  thereto,  the  plaintiff  may  for  Hquidated 
enter  final  judgment  {p)  for  any  sum  not  exceeding  the  sum  indorsed    ®™*^  * 

on  the  writ,  together  with  interest  at  the  rate  specified  (if  any),  or  (if 
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no  rate  be  specified)  at  the  rate  of  five  per  cent,  per  annum,  to  the 
date  of  tlie  judgment,  and  costs. 

(o)  As  to  specially  indorsing  a  writ,  see  Ord.  III.  r.  6,  ante,  p.  308,  and  note 
thereto. 

(p)  For  the  mode  of  entering  judgment  in  the  Chancery  Division  on  default  of 
appearance,  see  Seton,  p.  12. 

4.  Wliere  the  writ  of  summons  is  indorsed  for  a  liquidated  demand, 
"wlietliGr  specially  or  otherwise,  and  there  are  several  defendants,  of 
whom  one  or  more  appear  to  the  writ,  and  another  or  others  of  them 
fail  to  appear,  the  plaintiff  may  enter  final  judgment,  as  in  the  pre- 
ceding rule,  against  such  as  have  not  appeared,  and  may  issue  execu- 
tion upon  such  judgment  without  prejudice  to  his  right  to  proceed 
with  the  action  against  such  as  have  appeared. 

5v  Where  the  writ  is  indorsed  with  a  claim  for  detention  of  goods  (y) 
and  pecuniary  damages,  or  either  of  them,  and  the  defendant  fails,  or 
all  the  defendants  if  more  than  one  fail,  to  appear,  the  plaintiff  may 
enter  interlocutory  judgment  and  a  writ  of  inquiry  shall  issue  to  assess 
the  value  of  the  goods  and  the  damages,  or  the  damages  only,  as  the 
case  may  be,  in  respect  of  the  causes  of  action  disclosed  by  the  in- 
dorsement on  the  writ  of  summons.  But  the  Court  or  a  judge  may 
order  that,  instead  of  a  writ  of  inquiry,  the  value  and  amount  of 
damages,  or  either  of  them,  shall  be  ascertained  in  any  way  which  the 
Court  or  judge  may  direct  (r). 

{q)  See  Cobbett  t.  LewiHyW.  N.  (1884),  62 ;  Ivory  t.  CruikshanJ^,  W.N.  (1875),  249. 
(r)  See  MaedonaJd  v.  Antelme,  W.  N.  (1884),  12,  where  an  inquiry  as  to  damages 
was  ordered  before  a  master. 

6.  Where  the  writ  is  indorsed  as  in  the  last  preceding  rule  men- 
tioned, and  there  are  several  defendants,  of  whom  one  or  more  appear 
to  the  yfiii,  and  another  or  others  of  them  fail  to  appear,  the  plaintiff 
may  sign  interlocutory  judgment  against  the  defendant  or  defendants 
so  failing  to  appear,  and  the  value  of  the  goods  and  the  damages,  or 
either  of  them,  as  the  case  may  be,  may  be  assessed,  as  against  the 
defendant  or  defendants  suffering  judgment  by  default,  at  the  same 
time  as  the  trial  of  the  action  or  issue  therein  against  the  other  de« 
fendant  or  defendants,  unless  the  Court  or  a  judge  shall  otherwise 
direct.  Provided  that  the  Court  or  a  judge  may  order  that  instead  of 
a  writ  of  inquiry  or  trial,  the  value  and  amount  of  damages,  or  either 
of  them,  shall  be  ascertained  in  any  way  which  the  Court  or  judge 
may  direct. 

7.  Where  the  writ  is  indorsed  with  a  claim  for  detention  of  goods 
and  pecuniary  damages,  or  either  of  them,  and  is  further  indorsed  for 
a  liquidated  demand,  whether  specially  or  otherwise,  and  any  de- 
fendant fails  to  appear  to  the  writ,  the  plaintiff  may  enter  final  judg- 
ment for  the  debt  or  liquidated  demand  interest  and  costs  against  the 
defendant  or  defendants  failing  to  appear,  abd  interlocutory  judgment 
for  the  value  of  the  goods  and  the  damages,  or  the  damages  only,  as 
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the  case  may  be,  and  proceed  as  mentioned  in  such  of  the  preceding    Ord.  XIII. 
rules  of  this  order  as  may  be  applicable. 

8.  In  case  no  appearance  shall  be  entered  in  an  action  for  the  reco-  Where  claim 
Tery  of  land  (*),  within  the  time  limited  by  the  writ  for  appearance,  or  ^|  j^^        ^ 
if  an  appearance  be  entered  but  the  defence  be  limited  to  part  only, 

the  plaintiflP  shall  be  at  liberty  to  enter  a  judgment  that  the  person 
whose  title  is  asserted  in  the  writ  shall  recover  possession  of  the  land, 
or  of  the  part  thereof  to  which  the  defence  does  not  apply. 

(a)  As  to  what  is  an  action  for  the  xecoyery  of  land,  see  Ord.  XVIII.  r.  2, 

9.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne  profits,  arrears  Joining  daim 
of  rent,  or  damages  for  breach  of  contract,  upon  a  writ  for  thereco-  ^^^^^^^ 
Tery  of  land  (/)  he  may  enter  judgment  as  in  the  last  pifbceding  rjule 
mentioned  for  the  land ;  and  may  proceed  as  in  the  other  preceding 

rules  of  this  order  mentioned  as  to  such  other  claim  so  indorsed. 

{t)  Ko  oilier  daim  than  those  mentioned  in  tliia  rale  can,  except  by  leave,  be 
joined  with  a  daim  for  tiie  reooyery  of  land  (Ord.  XVHI.  r.  2,  pott), 

10.  Where  judgment  is  entered  pursuant  to  any  of  the  preceding  Setting  aside 
rules  of  this  order,  it  shall  be  lawful  for  the  Court  or  a  judge  to  set  j^idgment. 
aside  or  vaxy  such  judgment  upon  such  terms  as  may  be  just  (u). 

(ff)  Where  no  irreparable  wrong  wUl  be  done  to  the  plaintiff,  mere  lapse  of  time 
ia  not  a  bar  to  an  application  to  set  aside  a  judgment  (Atwood  v.  Ckichett^r^  3  Q. 
B.  D.  722).    See  also  WaU  t.  Bamett^  3  Q.  B.  D.  183,  363. 

11.  Where  a  defendant  fails  to  appear  to  a  writ  of  summons  issued  Judgment  for 
out  of  a  district  registry,  and  the  defendant  had  the  option  of  enter-  ^*"*  ^^ 

.,1  .  »       1  y  appearance 

ing  an  appearance  either  in  the  district  registry  or  m  the  central  in  district 

office,  judgment  for  want  of  appearance  shall  not  be  entered  by  the  re^tiy. 

plaintiff  until  after  such  time  as  a  letter  posted  in  London  on  the  pre* 

vious  eyening,  in  due  time  for  deHyery  to  him  on  the  following  morning, 

ought,  in  due  course  of  post,  to  haye  reached  him. 

12.  In  all  actions  not  by  the  rules  of  this  order  otherwise  specially  Procedure  in 
proyided  for  («),  in  case  the  party  served  with  the  writ,  or  in  Admiralty  default  of   ^ 
actions  in  rem  the  defendant,  does  not  appear  within  the  time  limited  acti^^ot 
for  appearance,  upon  the  filing  by  the  plaintiff  of  a  proper  affidavit  of  specially  pro- 
seryice,  and,  if  the  writ  is  not  specially  indorsed  under  Ord.  HI.  ^* 

r.  6,  of  a  statement  of  claim,  the  action  may  proceed  as  if  such  party 
had  appeared,  subject,  as  to  actions  where  an  account  is  claimed,  to 
the  proyisions  of  Ord.  XY. 

(v)  As  to  moving  for  judgment  on  admissions  in  a  partition  action  where  one  de«  Partition, 
f endant  does  not  appear  and  all  the  other  defendants  appear  and  defend,  see  Partom 
T.  Rarrit,  6  Ch.  D.  694. 

Where  a  defendant  did  not  appear  and  the  statement  of  claim  was  filed  against  Foredosme, 
him,  an  order  for  immediate  f oredosure  absolute  was  directed,  but  before  it  was 
drawn  up  the  usual  foreclosure  judgment  was  substituted  {FaUy  y.  Flinty  W.  N. 
(1879),  86,  100;  48  L.  J.  Ch.  691 ;  27  W.  B.  629,  695). 

[Rule  13  applies  only  to  Admiralty  aotiona  in  rem.1 
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bond  within 

8  &  9  wm. 

III.  c.  11. 


14.  Where  the  writ  is  indorsed  with  a  claim  on  a  bond  within  8  &  9 
Will.  m.  0.  11  (mj),  and  the  defendant  fails  to  appear  thereto,  no 
statement  of  claim  shall  be  delivered,  and  the  plaintiff  may  at  once 
suggest  breaches  by  delivering  a  suggestion  thereof  to  the  defendant 
or  his  solicitor,  and  proceed  as  mentioned  in  the  said  statute  and  in 
3  &  4  wm.  IV.  c.  42,  B.  16. 

(w)  As  to  this  Act,  see  rreatoti  v.  Dania,  L.  R.  8  Ex.  19. 


indorsed. 


ORDER  XIV. 

Leave  to  sign  Judgment  and  Defend  where  Wbit  specially  indorsed. 

Application  to  1.  Where  the  defendant  appears  to  a  writ  of  summons  specially  in- 
ment^where  <lorsod  under  Ord.  m.  r.  6,  the  plaintiff  may,  on  affidavit  made  by 
writ  specially  himself,  or  by  any  other  person  who  can  swear  positively  to  the  facts, 
verifying  the  cause  of  action  and  the  amount  claimed  (if  any),  and 
stating  that  in  his  belief  there  is  no  defence  to  the  action,  apply  to  a 
judge  for  liberty  to  enter  final  judgment  for  the  amount  so  indorsed, 
together  with  interest,  if  any,  or  for  recovery  of  the  land  (with  or 
without  rent  or  mesne  profits),  as  the  case  may  be,  and  costs.  The 
judge  may  thereupon,  unless  the  defendant  by  affidavit  op  otherwise 
shall  satisfy  him  that  he  has  a  good  defence  to  the  action  on  the  merits, 
or  disclose  such  facts  as  may  be  deemed  sufficient  to  entitle  him  to 
defend,  make  an  order  empowering  the  plaintiff  to  enter  judgment 
accordingly  {x). 


Foreign 
judgments. 

CJorporation. 

Defendant 
must  be  per- 
sonally liable. 


Recovery  of 
land. 


Dismissal  of 
snmmons. 

Affidavit. 
Costs. 


Appeal. 


{x)  The  provisions  of  this  order  extend  to  actions  on  foreign  judgments  {Grant 
T.  £a8ton,  13  Q.  B.  D.  302) ;  and  to  cases  where  tiie  defendant  is  a  corporation 
(Shelf ord  v.  Louth  By,^  4  Ex.  D.  317).  But  the  plaintiff's  case  most  be  clear  (BayY, 
Barker^  4  Ex.  D.  279) ;  and  no  order  can  be  made  unless  the  defendant  is  personally 
liable  (Durrant  v.  JRicketts,  8  Q.  B.  D.  177 ;  Ortner  v.  FiUgibhon^  60  L.  J.  Ch.  17, 
where  the  defendant  was  a  married  woman).  Under  the  present  law,  however,  the 
procedure  may  be  adopted  against  a  married  woman  {Bursill  v.  Tanner,  13  Q.  B.  D. 
691,  qu.  vid,  for  the  proper  form  of  the  order  giving  leave  to  enter  final  judgment). 

The  time  for  delivering  a  statement  of  defence  does  not  run  between  the  time  of 
the  taking  out  and  the  hearing  of  a  summons  under  this  order ;  see  Eobson  v.  Mofiki, 
W.  N.  (1884),  8. 

A  writ  may  be  specially  indorsed  in  an  action  by  mortgagee  against  mortgagor  to 
recover  possession  of  the  mortgaged  premises  imder  an  attornment  clause  (Daubuz 
V.  Zavinyion,  13  Q.  B.  D.  347 ;  but  see  Mobson  v.  Monk,  W.  N.  (1884),  17) ;  but  not, 
it  eeenis,  in  an  action  by  landlord  against  tenant  to  recover  possession  under  a  for- 
feiture clause  {Bums  v.  Waif  ord,  W.  N.  (1884),  31).  See  cuso  Mansergh  v.  Bimell, 
W.  N.  a884),  34. 

The  dismissal  of  a  summons  tmder  this  order  is  no  bar  to  a  fresh  application  on 
fresh  materials  (^<^«^a/v.  Jacobowitz,  W.  N.  (1884),  17). 

The  plaintiffs  affidavit  need  not  be  made  before  his  summons  Is  issued  {Begg  y. 
Cooper,  27  W.  E.  224 ;  40  L.  T.  29). 

As  to  costs,  where  less  than  60/.  is  recovered,  see  Bye  v.  Ktrby,  W.  K.  (1883),  195 ; 
Daviea  v.  Stevens,  W.  N.  (1884),  9.    See  ahio  W.  N.  (1884),  Pt.  II.  p.  90 ;  poet,  p.  631 . 

The  fact  that  the  defendant  has  gone  into  liquidation  since  action  brought  will 
not  prevent  judgment  being  given  against  him  if  the  Court  of  Bankruptcy  has 
refused  to  stay  the  action  {Clifford  v.  Budds,  W.  N.  (1884),  40). 

An  appeal  from  an  order  for  judgment  under  this  rule  must  be  brought  within  21 
days  {Standard  Co,  v.  La  Grange,  3  0.  P.  D.  67 ;  Fhillipe  v.  Momfray,  W.  N. 
(1883),  40). 

An  order  giving  leave  to  sign  judgment,  unless  a  sum  is  paid  before  a  day  named, 
need  not  be  serv^  upon  the  defendant  before  judgment  is  signed  under  it  {Sopton 
V.  Bobertson,  W.  N.  (1884),  77). 
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2.  The  application  by  the  plaintiff  for  leave  to  enter  final  judgment     Ord.  XTV. 
under  the  last  preceding  role  shall  be  made  by  summons  returnable  not  Application. " 
less  than  four  dear  days  after  service,  accompanied  by  a  copy  of  tho  to  be  by 
affidavit  and  exhibits  referred  to  therein. 

3.  The  defendant  may  show  cause  against  such  application  by  affi-  Defendant 
davit,  or  (except  in  actions  for  the  recovery  of  land)  by  offering  to  bring  SSe^against 
into  Court  the  sum  indorsed  on  the  writ  (y).    Such  affidavit  shall  state  am>licationby 
whether  the  defence  alleged  goes  to  tho  whole  or  to  part  only,  and  (if  so)  paym^tlnto 
to  what  part,  of  the  plaintiff's  daim.     And  the  judge  may,  if  he  think  Court. 

fit,  order  the  defendant,  or,  in  the  case  of  a  corporation,  any  officer 
thereof,  to  attend  and  be  examined  upon  oath  (2) :  or  to  produce  any 
leases,  deeds,  books,  or  documents,  or  copies  of  or  extracts  therefrom. 

(y)  Ab  to  the  general  principles  of  giving  leave  to  defend,  Bee  Wallingford  v.  Leave  to 
Mutual  Society^  6  App.  Gas.  p.  704.  The  order  onW  applies  to  cases  that  are  really  defend, 
undefended  ( Thompton  y.  Marthallf  28  W.  R.  220) .  If  the  defendant  can  show  a  primd 
faeU  defence  (Harriam  v.  BotUnheim,  26  W.  B.  362],  or  (without  disputing  the 
claim)  has  a  substantial  counter-claim  [Anglo- Italian  Bank  v.  Davietf  W.  N.  (1877), 
263;  W.  N.  (1878),  10 ;  38  L.  T.  197) ;  or  a  set-off  {Grooms  v.  Mathhone,  41  L.  T. 
591),  or  is  a  surety  who  has  not  aclmowledg^  that  he  is  indebted,  and  there  is 
nothing  to  show  that  the  defence  is  merely  for  dday  (Ltoyd^a  Banking  Co,  v.  Ogle^  I 
Ex.  D.  262),  he  will  be  aUowed  to  defend ;  and  see  further,  Runnaelei  v.  Meaguita, 
1  Q.  B.  D.  416;  Beekingham  v.  Owen,  W.  N.  (1878),  216;  Thomo  v.  Seel,  ibid,; 
Golding  v.  Wharton  Saltworka  Co,,  1  Q.  B.  D.  374  ;  Fuller  t,  Alexander,  47  L.  T.  443  ; 
Jkivie  V.  Spenee,  1  G.  P.  J),  721. 

Where  the  nature  of  the  claim  involves  taking  an  account  Ord.  XIV.  is  not  Account, 
applicable  ( Wallingford  v.  Mutual  Society), 

Hearsay  evidence  is  admissible  for  the  purpose  of  resisting  the  plaintiff's  applioa*  Hearsay 
tion  (Sarrieon  v.  Bottenheim,  26  W.  B.  362).  evidence. 

A  aefendant  is  not  necessarily  entitled  to  defend  merely  because  he  brings  the  Bringing 
Bum  oUumed  into  Gourt  {Crunw  t.  Gavendieh,  6  £z.  D.  211).  money  into 

As  to  conditional  leave  to  defend,  see  Bay  v.  Barker,  4  jSx.  D.  279 ;  and  rule  6,  Gourt. 
poet,  p.  332.    Where  leave  to  defend  has  been  g^ven  an  appeal  will  not  readily  bo  OonditionAl 
entertained  (Pajwy<m»i  v.  Coutpae,  W.  N.  (1880),  109).    The  judge  may  allow  the  J^ye  to 

Slaintiff  to  nle  affidavits  in  reply  to  the  defendant's  affidavit  (Oirvin  v.  Grepe,  13  At,*tmA 
!h.D.  174;  28W.  R.  123;  Botherham  v.  Friest,  49  L.  J.  G.  P.  105;  Davie  v.  ^™''; 
Spenee,  1  G.  P.  D.  719).  Appeal. 

(s)  The  power  of  examining  parties  gnven  by  this  rule  is  only  to  be  exercised  in  Plaintiff  may 
exceptional  oases  {MUlard  v.  Baddeley,  W.  N.  (1884),  96).  file  affidavits 

in  reply. 

4.  If  it  appear  that  the  defence  sot  up  by  the  defendant  applies  onlj  Examination 
to  a  part  of  the  pLuntifP's  chiim,  or  that  any  part  of  his  claim  is  j  ?^  ^^' 
admitted,  the  plaintiff  shall  have  judgment  forthwith  for  such  part  of  may  be  given 
his  claim  as  the  defence  does  not  apply  to  or  as  is  admitted,  subject  to  ^^'  P^  ^^ 
such  terms,  if  any,  as  to  suspending  execution,  or  the  payment  of  claimed, 
the  amount  levied  or  any  part  thereof  into  Court  by  the  sherifP,  the 

taxation  of  costs,  or  otherwise,  as  the  judge  may  think  fit.  And  tho 
defendant  may  be  allowed  to  defend  as  to  the  residue  of  the  plaintiff's 
daim  (a). 

(a)^As  to  this  rule  see  Dennis  v.  Seymour,  4  Ex.  D.  80;  Eanmerv,  Flight,  24 
W.  B.  346 ;  36  L.  T.  279. 

5.  If  it  appears  to  the  judge  that  any  defendant  has  a  good  defence  Judgment 
to  or  ought  to  be  permitted  to  defend  the  action,  and  that  any  other  J^n^t  ^^ 
defendant  has  not  such  defence  and  ought  not  to  be  permitted  to  defend,  of  the  def en- 
the  former  may  be  permitted  to  defend,  and  the  plaintiff  shall  be       *"  ^^' 
entitled  to  enter  final  judgment  against  the  latter^  and  may  issue  exe- 
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leave  to 
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with  usual 
directions. 
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cution  upon  such  judgment  without  prejudice  to  his  right  to  proceed 
with  his  action  against  the  former. 

6.  Leave  to  defend  may  be  given  unconditionally  or  subject  to  such 
terms  as  to  giving  security,  or  time  and  mode  of  trial  (in  cases  which, 
under  these  rules,  may  be  tried  without  a  jury)  or  otherwise,  as  the 
judge  may  think  fit  (5). 

(/>)  As  to  conditional  leave  to  defend,  see  Jlay  v.  Barker^  4  Ex.  D.  279.  Wherd 
the  defendant  has  brought  money  into  Court  as  a  condition  of  being  allowed  to 
defend  and  gets  judgment  in  his  favour,  he  is  entitled  to  a  return  of  the  money, 
although  the  plaintifE  has  given  notice  of  appeal  {Yorkshire  Banking  Co,  v.  Beatson, 
(2),  4  C.  P.  D.  213). 

OEDER  XV. 

Application  foe  an  Accottnt. 

1.  Where  a  writ  of  summons  has  been  indorsed  for  an  account, 
under  Ord.  III.  r.  8  (c),  or  where  the  indorsement  on  a  writ  of  summons 
involves  taking  an  account,  if  the  defendant  either  fails  to  appear,  or 
does  not  after  appearance,  by  affidavit  or  otherwise,  satisfy  the  Court 
or  a  judge  that  there  is  some  preliminaiy  question  to  be  tried,  an  order 
for  the  proper  accounts,  with  all  necessary  inquiries  and  directions  now 
usual  in  the  Chancery  Division  in  similar  cases  (</)  shall  be  forthwith 
made. 

Order  for  (c)  Eor  Ord.  III.  r.  8,  see  ante,  p.  309.    Under  the  corresponding  repealed  role 

accounts.  (which,  however,  was  limited  to  cases  of  **  ordinary  account  "j  it  was  held  that  an 

account  against  an  executor  on  the  footing  of  wilful  default  (as  to  which  see  poatf 
p.  397),  could  not  be  ordered  {Re  Bowefi,  20  Ch.  J),  638^.  The  present  rule  contains 
no  such  restriction,  and  extends  to  all  cases  in  which  the  plaintiff  in  the  first 
instance  desires  to  have  an  account  taken.  The  words  "or  where  the  indorsement 
on  a  writ  of  summons  involves  taking  an  account,"  were  not  in  the  repealed  rule. 
Fonn of  order.  {d)  For  form  of  order,  see  Seton,  p.  8  ;  but  the  words  added  at  the  end  of  that 
form  "  and  the  judgpe  not  requiring  any  trial  of  this  action  other  than  this  applica- 
tion "  are  not  to  be  used  indiscriminately  so  as  to  prejudice  any  issues  that  may  be 
raised  by  the  subsequent  pleadings  {Gaiti  ▼.  Webster ^  12  Ch.  D.  771). 

The  usual  decree  for  administration  of  the  real  and  personal  estate  of  a  deceased 
person  may,  it  is  said,  be  made  under  this  order  fSeton,  pp.  801,  803,  848  ;  ted  qu) ; 
but  not,  it  seems,  an  order  for  foreclosure  in  default  oif  payment  by  the  mortgagor 
of  what  may  be  found  due  from  him  {Lloyd  t.  Zloyd,  26  W.  R.  672) ;  and  in  a 
recent  case.  Bacon,  V.-C.  refused  to  make  a  redemption  decree  on  a  summons 
under  the  order,  saying  it  was  a  mistake  to  imagine  that  the  order  was  meant  to 
enable  the  Couit  to  do  what  would  be  equivalent  to  making  a  decree ;  and  his 
lordship  limited  the  order  to  one  for  accounts  only  {ClorerY.  JFilttBuildinff  Society,  60 
L.  T.  382;  32  W.  R.  896;  W.  N.  (1884),  110;  and  see  Borthwick  t.  Bansford^ 
W.  N.  (1884),  199).     But  see  contra,  Daviea  t.  Smith,  W.  N.  (1884),  242. 

An  order  for  an  account  may  be  made,  and  the  account  taken,  in  the  Queen's 
Bench  Division  {York  t.  Stowers,  W.  N.  (1883),  174) ;  but  see  Leelie  t.  Cliford,  60 
L.  T.  691. 


Administra- 
tion. 

Foreclosure. 


Order  may  be 
made  in 
Queen's 
Bench  Divi- 
Blon. 

Application 
to  be  by 
summons. 


2.  An  application  for  such  order  as  mentioned  in  the  last  pre* 
ceding  rule  shall  be  made  by  stumnons,  and  be  supported  by  an 
affidavit  when  necessary,  filed  on  behalf  of  the  plaintiff,  stating 
ooncisely  the  grounds  of  his  daim  to  an  account.  The  application  may 
be  made  at  any  time  after  the  time  for  entering  an  appearance  has 
expired  (0). 

{e)  See  further  as  to  the  power  of  the  Cotut  to  order  accomiis,  Ord.  XXXIII« 
XT.  2^-9,  poit,  Pi  397,  eeg. 
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OHDEE  XVI. 

Pabties. 
I.  Generally. 

1.  All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any  Joinder  of 
relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  ciaiminir 
alternative  (/).    And  judgment  may  be  given  for  such  one  or  more  jointly,  sever- 
of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such  relief  ^^Ji^tive 
as  he  or  they  may  be  entitled  to,  without  any  amendment.    But  the 
defendant,  though  unsuccessful,  shall  be  entitled  to  his  costs  occa- 
sioned by  so  joining  any  person  who  shall  not  be  found  entitled  to 

relief,  unless  the  Court  or  a  judge  in  disposing  of  the  costs  shall 
otherwise  direct  (y). 

(/)  See  £ooth  v.  Briseoff  2  Q.  B.  D.  496,  where  it  was  held  that  eight  persons  Joinder  of 
(not  jointly  interested)  might  join  in  hringing  an  action  of  libel,  but  that  the  plaintiffs, 
oamages  ought  to  be  separately  assessed.     See,  however,  Appletan  v.  Chapel  Town 
Faper  Co.,  46  L.  J.  Ch.  276. 

(g)  The  rule  makes  no  alteration  in  the  practice  as  regards  security  for  costs  Security  for 
{D* Hormusffee  v.  Grey,  10  Q.  B.  D.  13^.  oosts. 

A  joinder  which  is  embarrassing  will  be  struck  out  {Smith  r,  Richardson,  4  G.  P. 
D.  112). 

2.  Where  an  action  has  been  commenced  in  the  name  of  the  wrong  Substitution 
person  as  plaintiff,   or  where  it  is  doubtful  whether  it  has  been  ^Jj^j^^^^*^  ^' 
oonmienced  in  the  name  of  the  right  plaintiff,  the  Court  or  a  judge 

may,  if  satisfied  that  it  has  been  so  conmienced  through  a  bond  fide 
mistake  (A),  and  that  it  is  necessary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  to  be  substituted  or 
added  as  plaintiff  upon  such  terms  as  may  be  just  (>). 

(A)  A  mistake  in  law  is  within  the  rule  (Duekett  v.  Oover,  6  Ch.  D.  82).    But  Mistake  in 
there  must  have  been  a  hon&Jide  mistake  {Clowes  y.  Hilliard,  4  Ch.  D.  413).  law. 

{%)  As  to  the  time  and  mode  of  application,  see  r.  12,  post,  p.  337,  and  note  Substitutinir 
thereto.  qp  addinir 

As  to  the  conditions  on  which  the  assignor  of  a  debt  will  be  added  as  plaintiff  plaintiffs! 
when  an  action  has  been  commenced  by  the  assignee,  see  Turquand  y.  Fearon,  4 
Q.  B.  D.  280 ;  and  as  to  substituting  infant  eestuis  qui  trust  as  plaintiffs  instead  of 
their  trustee,  see  Tildealey  y.  Harper,  3  Ch.  D.  277. 

Where  an  action  was  brought  by  a  tenant  for  life  for  specific  performance  of  an  Cases, 
agreement  to  accept  a  lease  and  tne  plaintiff  died,  and  it  was  then  discoyered  she 
had  no  power  of  leasing,  the  Court  added  her  executor  and  the  remaindermen  as 
co-plaintiffs  {Long  y.  Crossley,  13  Ch.  D.  388).  Where  a  paying  company  payed  a 
road  and  contracted  with  the  yestry  to  keep  it  in  repair,  and  the  road  was  damaged 
by  a  tramway  company,  the  yestry  was  substituted  as  plaintiff  in  lieu  of  the 
paying  company  in  an  action  against  the  tramway  company  ( Val  de  Travers  Co,  y. 
Londm  Tramways  Co.,  48  L.  J.  C.  P.  312;  W.  N.  (1879),  46).  Where  a  share- 
holder brought  on  behalf  of  himself  and  the  other  shareholders  an  action  which 
ought  to  haye  been  brought  in  the  name  of  the  company,  the  company  was  added 
as  a  co-plaintiff  {Duekett  y.  Oover,  6  Ch.  D.  82) ;  and  so  where  the  plaintiffs  had 
assigned  to  a  company  all  their  rights  under  an  ag^reement,  which  they  sought  to 
set  aside  {Muston  y.  Tobin,  W.  N.  (1880),  19).  And  see  r.  11,  post,  p.  336,  and  notes 
thereto. 

3.  Where  in  an  action  any  person  has  been  improperly  or  unnoces-  Improper 
sarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set  up  a  counter-  piSntiff^ 
claim  or  set-off,  he  may  obtain  the  benefit  thereof  by  establishing  his  where  Uiere  is 
set-off  or  counterclaim  as  against  the  parties  other  than  the  co-plaintiff  clSm^w 'set- 
off. 
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60  joined,  notwithgtanding  the  misjoinder  of  suoh  plaintiff  or  any 
proceeding  consequent  thereon. 

4.  All  persons  may  be  joined  as  defendants  against  whom  the  right 
to  any  relief  (k)  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative  {I),  And  judgment  may  be  given  against  such  one  or  more 
of  the  defendants  as  may  be  foimd  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment. 

{k)  It  has  been  held  that  a  solicitor,  an  agfent,  or  an  arbitrator  might  be  made  a 
party  simply  for  the  purpose  of  praying  costs  against  him  (Maihiat  v.  YetU,  46 
L.  T.  497;  ji.'G,  v.  Vestry  of  BermoncUey,  23  Oh.  D.  60;  and  see  Eeatley  v. 
Kewiony  19  Oh.  D.  326) ;  but  no  other  person  could  be  made  a  party  merely  for 
this  purpose  {JFeiae  v.  WardU,  19  Eq.  172 ;  see  AttwoodY,  Small,  6  01.  &  F.  232; 
A,-0.  V.  Vestry  of  Bermondsey,  where  it  was  held  that  it  did  not  extend  to  corpo- 
rators or  vestrymen).  Having  regard,  however,  to  the  decision  of  the  Oourt  of 
Appeal  in  the  recent  case  of  Bur  stall  v.  Beyftu,  26  Oh.  D.  35,  it  may  be  doubted 
whether  this  rule  is  still  in  existence,  and  it  woi:dd  certainly  not  be  bbIq  to  make  a 
solicitor  a  party  merely  in  order  to  ask  costs  against  him,  except  in  a  very  strong 
case ;  see  also  Barnes  y.  Addy,  9  Oh.  244. 

(/)  As  to  the  alternatives  being  inconsbtent,  see  Honduras  By,  Co.  t.  l^tcker,  2 
Ex.  D.  301  ;  Bvans  v.  Buck,  4  Oh.  D.  432  ;  Child  y,  Stenniny,  5  Oh.  D.  695 ;  Bayot 
V.  Easton,  7  Oh.  D.  1 ;  Howell  v.  JVest,  W.  N.  (1879),  90. 


Defendant  not      5.  It  shall  not  be  necessary  that  every  defendant  shall  be  interested 
to*aU  th^  ^     ^^  ^^  ^^  *^®  relief  prayed  for,  or  as  to  every  cause  of  action  included 
relief  claimed,  in  any  proceeding  against  him;  but  the  Court  or  a  judge  may  make 
such  order  as  may  appear  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  e:spense  by  being  required  to  attend  any  pro- 
ceedings in  which  he  may  have  no  interest  (m). 

{m)  See  Cox  v.  Barker,  3  Oh.  D.  359. 

Parties  jointly      6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  same 
^ble!^  action  all  or  any  of  the  persons  severally,  or  jointly  and  severally 

liable  on  any  one  oontraot^  including  parties  to  bills  of  exchange  and 

promissory  notes  (n). 


Cons.  Ord. 
Vn.  r.  2. 


As  to  suing 
trustees,  &o. 
separat^y 
from  co- 
trustees. 

Where  the 
suit  will  lead 
to  a  general 
adminis- 
tration. 

Where  co- 
trustee never 
acted. 


(n)  This  rule  is  similar  to  Oons.  Ord.  YII.  r.  2  (now  repealed),  by  whidh  it  was 
provided  as  follows : — 

Where  the  plaintiff  has  a  joint  and  several  demand  against  several  persons, 
dither  as  principals  or  sureties,  it  shall  not  be  necessary  to  bring  before  the  Oourt, 
as  parties  to  a  suit  oonoerning  suoh  demand,  all  the  persons  liable  thereto ;  but  tiie 
plaintiff  may  proceed  against  one  or  more  of  the  persons  severally  liable. 

The  following  cases  were  decided  under  the  repealed  rule  as  to  suing  partners  or 
trustees  separately  from  their  oo-partners  or  oo-trusteea ;  Coppard  v.  Allen,  2  De  Q. 
J.  &  S.  173,  180 ;  M'Gaehen  v.  Dew,  16  Beav.  84  ;  Devaynes  v.  Bobinsm,  24  Beav. 
99 ;  Atkinson  v.  Maekreth,  2  £q.  670 ;  Gray  v.  Lewis,  8  £q.  626 ;  8  Oh.  1052 ; 
St,  Aubyn  v.  Smart,  3  Oh.  646 ;  Blumer  t.  Greyory,  18  Eq.  621,  627 ;  from  which 
it  would  seem  that  where  a  yeneral  account  and  yeneral  administration  was  sought, 
or  might  be  involved  in  the  suit,  all  the  partners  or  trustees  should  be  parties ;  but 
where  such  persons  were  sought  to  be  made  liable  for  an  ascertained  amount,  the 
consolidated  order  applied. 

The  personal  representative  of  an  ezeoutor  or  trustee  who  has  never  acted  or 
received  assets  was  not,  even  before  this  rule,  a  necessary  party  to  a  suit  for  admi- 
nistration of  the  estate :  see  Bitt  ▼.  Brewster,  Dick.  37 ;  and  comp.  Masters  y. 
Barnes,  2  Y.  &  0.  0.  0.  616,  with  Satl  v.  Austin,  2  Ooll.  670,  and  Holland  v.  iVtor, 
1  M.  &  K.  237,  where  the  executor  had  both  acted  and  received  assets. 

In  JVilson  v.  Bhodes,  8  Oh.  D.  777,  Fry,  J.,  held,  following  Ferry  v.  Knoit,  6 
Beav.  293,  that  where  a  breach  of  trust  had  been  oommitted,  the  executors  of  a 
trustee  by  whom  a  fund  had  been  appropriated  might  be  sued  without  making  the 
other  trustees  parties.  See  also  Zloyd  y.  Bimmaek,  7  Oh.  D.  398,  where  two  out  of 
three  defendants  jointly  and  fleveially  liable  to  the  plaintiff  became  bankrupt. 
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7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is    Ord.  XVI. 
entitled  to  redress,  he  may,  in  such  manner  as  hereinafter  mentioned,  YHiero  U  is 
or  as  may  be  prescribed  by  any  special  order,  join  two  or  more  doubtful 
defendaats,  to  the  intent  that  the  question  as  to  which,  if  any,  of  the  I!^u^l^f' 
defendants  is  liable,  and  to  what  extent,  may  be  determined  as  between 

all  parties  (o). 

(o)  See  note  to  role  4. 

8.  Trustees,  executors,  and  administrators  may  sue  and  be  sued  on  Trustees, 
behalf  of  or  as  representing  the  property  or  estate  of  which  they  are  Sdadmkiis- 
trustees  or  representatives,  without  joining  any  of  the  persons  bene-  trators 
fioially  interested  in  the  trust  or  estate,  and  shall  be  considered  as  beneficiaries, 
representing  such  persons;  but  the  Court  or  a  judge  may,  at  any 

stage  of  the  proceedings,  order  any  of  such  persons  to  be  made  parties 
either  in  addition  to  or  in  lieu  of  the  previqusly  existing  parties  {p). 

(p)  This  rule  is  an  extension  of  15  &  16  Vict.  c.  86,  s.  42  (9),  which  it  was  held  Where 
did  not  apply  where  the  Izustees had  disclaimed  (Younff  t.  Ward,  10  Ha.  App.  Iviii) ;  trustees,  &o, 
and  see  Stanafleld  v.  Ilobson,  16  Beav.  189.    The  above  rule  as  to  representation  is  represent 
one  of  general  application.    Thus,  it  has  been  held  that  trustees  represent  their  their  eesluU 
cetttdt  que  trust  in  creditors  suits  {Smith  y.  Andrews,  4  W.  R.  353) ;  admioistration  que  trust, 
suits  []>ensem  y.  Elworthy,  9  Ha.  App.  xlii) ;  actions  for  foreclosure  (Starufleld  y. 
ITobson),  and  redemption  {Mills  v.  Jennings,  13  Gh.  D.  649;  6  App.  Gas.  698); 
actions  for  partition  (Ooodrieh  y.  Marsh,  W.  N.  (1878),  186;  Simps<m  v.  Denny,  10 
Gh.  D.  28 ;  Staee  y.  Gage,  8  Gh.  D.  451 ;  26  W.  B.  606) ;  and  actions  to  obtain  a 
declaration  of  forfeiture  {TFhite  y.  Chitty,  14  W.  R.  366) ;  and  that  executors  with 
a  power  of  sale,  and  devisees  in  trust  subject  to  payment  of  debts,  are  within  the 
rule  {Shaw  y.  Hardingham,  2  W.  B.  657  ;  Smith  y.  Andrews).  But  an  executor  with 
only  an  implied  power  of  sale  has  been  held  not  to  be  within  the  rule  {Bolton  y. 
Stannard,  4  Jur.  N.  S.  576 ;  see,  however,  22  &  23  Vict.  0.  35,  ss.  14,  16). 

A  friendly  society  which  had  no  treasurer  or  board  to  represent  it,  and  nad  become  Trustees  of 
insolvent,  and  long  since  oeased  to  exist,  was  held  to  be  sufficiently  represented  on  friendly 
the^reoord  by  the  trustees  {Fare  y.  Clegg,  29  Beay.  589).    See,  too,  Bromley  y.  society. 
WiUiams,  1  N.  R.  413. 

'  On  the  other  hand,  trustees  were  held  not  to  represent  their  eestuis  que  trust  on  a  Not  in  suit 
bill  to  set  aside  a  settlement  (Beed  y.  JPrest,  1  K.  &  J.  183) ;  and  in  a  suit  to  restore  to  set  aside 
trust  property  instituted  by  the  representatives  of  a  trustee  against  his  co-trustee,  a  settlement, 
both  of  whom  had  committed  breaches  of  trust,  in  which  some  of  the  eestuis  que 
trust  had  concurred,  such  eestuis  que  trust  were  held  necessary  parties  {Jesse  y.  Bennett, 
6  Be  Q.  3C.  &  G.  609 ;  see,  too,  Devaynes  y.  Robinson,  24  Beav.  86,  99,  and  Fayne  y. 
Farker,  1  Gh.  327). 

Trustees  cannot  represent  some  of  the  eestuis  que  trust  in  any  contention  inter  se, 
but  only  where  the  contention  is  between  all  the  eestuis  que  trust  on  the  one  hand 
and  a  stranger  on  the  other  {Hamond  v.  Walker,  3  Jur.  K.  S.  686 ;  Fayne  v.  Farker) ; 
and  when  trustees  do  not  agree  as  to  realizing  a  security  and  an  action  is  brought 
by  one  trustee  for  that  purpose,  the  eestuis  que  trust  should  be  parties  {Butler  y. 
Buthr,  7  Oh.  D.  116). 

Trustees  brought  an  action  to  set  aside  mortgages,  making  their  beneficiaries  Costs  where 
defendants ;  the  Oourt  of  Appeal  held  that  the  beneficiaries  were  improperly  joined,  beneficiaries 
and  an  order  that  the  mortgagees  (against  whom  relief  was  obtained)  shoiud  pay  improperly 
their  costs  was  discharged  {Cooper  y.  Vesey,  20  Oh.  D.  611).  joined, 

9.  IThere  there  are  numerous  persons  having  the  same  interest  Where  there 
in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue  or  be  ^^^^^^^iia 
sued,  or  may  be  authorised  by  the  Court  or  a  judge  to  defend  in  such  same  interest, 
cause  or  matter,  on  behalf  or  for  the  benefit  of  all  persons  so  inte- 
rested ($'). 

{q)  As  to  the  practice  of  one  person  suing  on  behalf  of  himself  and  others,  see  Suits  by  one 
Daniell,  p.  229  seq,,  and  cases  there  ooUected.  It  has  been  applied  in  many  cases,  member  of  a 
e.g,   suits  by  creditors,  next   of  kin,  legatees,  testamentary  appointees   of   a  class  on 
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Ord.  XVI.      married  woman,  proprietors  of  a  trading  concern,  ahareholders  of  an.  unregistered 

company,  foreign  bondholders,  tenants  of  a  manor,  inhabitants  of  a  pfuish,  and 

behalf  of  others.    As  a  general  rule,  it  must  appear  that  the  relief  sought  by  the  plaintiff  is 

himself  and  beneficial  to  those  he  imdertakes  to  represent.  Where  one  person  sues  on  behalf  of 
the  others.  others,  their  names  and  addresses  cannot  be  obtained  under  Ord.  VII.  r.  2  {Leathley 
Y.  MeAtidrexCy  W.  N.  (1876),  259).  For  recent  cases  on  representatiye  suits  see 
WatsQti  V.  Cave,  17  Ch.  D.  19 ;  Draser  v.  Cooper^  21  Ch.  D.  718  (bondholder'g 
actions,  where  one  of  the  parties  represented  dissented  from  the  plaintiff*s  proceed- 
ings, and  see  Wihon  v.  Church,  9  Ch.  D.  652) ;  Commissioners  of  Setters  t.  Geiiatlu, 
a  Ch.  P.  610  ;  Dc  Mart  v.  Stevemon,  1  Q.  B.  D.  313. 

[Rule  10  applies  only  to  Probate  actions.] 

Misjoinder  of  1 1 .  No  cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder 
parties  not  to  Qp  nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or  matter 
deal  with  the  matter  in  controyersy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The  Court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  either  upon  or  without  the  application 
of  either  party,  and  on  such  terms  as  may  appecu*  to  the  Court  or  a 
judge  to  be  just,  order  that  the  names  of  any  parties  improperly 
joined,  whether  as  plaintiffs  or  as  defendants,  be  struck  out,  and  that 
the  names  of  any  parties,  whether  plaintiffs  or  defendants,  who  ought 
to  have  been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the  cause  or 
matter,  be  added.  No  person  shall  be  added  as  a  plaintiff  suing  with* 
out  a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under  any  dis* 
ability,  without  his  own  consent  in  writing  thereto.  Every  party 
whose  name  is  so  added  as  defendant  shall  be  served  with  a  writ  of 
summons  or  notice  in  manner  hereinafter  mentioned,  or  in  such 
manner  as  may  be  prescribed  by  any  special  order,  and  the  proceed<» 
ings  as  against  such  party,  shall  be  deemed  to  have  begun  only  on  the 
service  of  such  writ  or  notice  (r). 


Parties  may- 
be struck  out 
or  added. 


Cases  under 
15  &  16  Vict. 
c.  86,  s.  49,  as 
to  misjoinder. 

Costs  where 
plaintiff's 
action  is 
defective  aa 
to  parties. 

Striking  out 
and  adding 
parties. 


(r)  This  rule  is  an  extension  of  16  &  16  Vict.  o.  86,  b.  49  (now  repealed),  by 
which  suits  were  not  to  be  dismissed  for  misjoinder  of  plaintiffs,  out  the  Court  was 
to  modify  its  decree  according  to  special  drcumstanoes.  See  Monies  y.  GuedaiUi, 
10  W.  R.  486 ;  Betts  v.  Thompson,  6  Ch.  736 ;  UmfreviUe  v.  Johnson,  10  Ch.  680, 
where  two  owners  of  distinct  properties  joined  in  a  suit  to  restrain  a  nuisance ;  and 
see  for  a  similar  case,  AppUton  t.  Chapel  Town  Paper  Co,,  46  L.  J.  Ch.  278. 

The  defendant  is  entitled  to  the  costs  occasioned  where  a  plaintiff's  action  la 
defectiye  as  to  parties,  and  so  is  struck  out  of  the  paper.  See  Friee  y.  BorringUm^ 
2  Beay.  286  ;  Mitchell  y.  Bailey,  3  Madd.  61 ;  Mason  y.  Franklin^  1  Y.  &  C.  Ch.  242, 
decided  under  Cons.  Ord.  XL.  r.  21. 

Defendants  were  struck  out  on  their  own  applioation,  though  they  had  put  in  % 
statement  of  defence  ( Vallanee  y.  Birmingham  Investment  Corporation^  2  Ch.  jD.  369}  • 
See  Aberaman  Iron  Works  y.  Wickens,  4  Ch.  101. 

The  Court  refused  to  add  parties,  on  behalf  of  whom  on  action  was  instituted 
under  r.  9,  as  plaintiffs,  in  order  to  make  them  liable  for  costs  (De  Hart  y.  Stevenson^ 
I  Q.  B.  D.  313).  Any  one  who  might  have  been  fairly  joined  as  a  defendant  Under 
r.  4  may  be  added  (Edwards  y.  Lowther,  24  W.  R.  434,  where  a  proprietor  of  a 
newspaper  was  added  as  a  co-defendant  with  the  publisher  after  issue  joined ;  and 
see  Honduras  By,  Co»  y.  Tucker,  2  Ex.  D.  301).  In  an  action  for  specific  perform- 
ance  by  a  mortgagee  selling  under  his  i)0wer  of  sale,  residuary  legatees  for  whom 
the  mortgagee  had  been  a  trustee  claimed  an  interest  in  the  property ;  but  a  motion 
to  add  them  as  defendants  was  refused  with  costs,  as  their  presence  waq  not  neoesr 
sary  to  enable  the  Court  effectually  and  completely  to  adjudicate  on  and  settle  the 
questions  of  tiUe  inyolyed  in  the  action  (Harry  y.  Davey,  2  Ch.  D.  721 ;  24  W.  R. 
676).  When  a  company  haying  a  right  of  action  against  a  former  director  for 
breach  of  trust,  assigned  its  property,  &c.  (but  not  the  right  of  action),  to  a  new 
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company,  it  was  held  that  the  new  oompanj  oould  not  join  the  direoton  of  the  old     Oid.  XVI. 

company  as  plaintiffs,  and  so  sue  for  the  breach  of  trust  {Xeto  WettmmtUr  Brewery   

▼.  Hannah,  W.  N.  (1876),  216;  W.  N.  (1877),  35). 

The  Attorney-General  was  added  as  informant  by  amendment  {Dttke  of  Sutherland  Adding 

▼.  Tumtall  Board,  21  W.  R.  244).  Attorney- 

Plaintiffs  were  added  or  substituted  under  the  repealed  rule  (whioh  was  sub-  GeneraL 

stantially  the  same  as  the  present  one),  in  the  following  cases : — Long  ▼.  Crouley,  13  Gases. 

Ch.  D.  388  ;   Walter  v.  Smith,  46  L.  T.  473.    Defendants  were  added  in  Day  v.  Mad- 

elife,  24  W.  R.  844  ;    Kino  v.  Budkin,  6  Ch.  D.  160 ;   Ashley  v.  Taylor,  10  Oh.  D. 

768.    Applications  to  add  parties  were  refused  in  Xorrie  v.  Beazley,  2  0.  P.  D.  80 ; 

MUU  V.  Griffiths,  46  L.  J.  Q.  B.  771 ;  Eyre  y.  Morering,  W.  N.  (1884),  68. 

Fresh  parties  cannot  be  added  after  final  judfonent  [A.-G.  v.  Corporation  o/Bir^ 

mingham,  15  Ch.  D.  423 ;  Heard  v.  Borgwardt,  W.  N.  (1883),  173).     But  subsequent 

incumbrancers  were  added  in  a  forecloauro  suit  after  judgment  had  been  pronounced, 

but  before  it  was  passed  and  entered  {Keith  y.  Butcher ^  25  Ch.  B.  760).     And  if  the 

proposed  new  party  consents  he  maybe  added  after  judgment  and  issue  of  the  chief 

clerk's  certificate  {Be  Mason,  W.  N.  (1883),  134,  147). 
In  Seear  y.  Lawson,  16  Ch.  D.  121,  a  trustee  in  bankruptcy  oommenced  an  action, 

and  then  assigned  his  interest  pendetite  lite.    The  assignee  was  ordered  to  amend 

the  title  of  the  action,  and  to  introduce  such  avermenii  into  the  statement  of  claim 

as  would  disclose  his  title. 
^  Under  an  order  to  strike  out  the  name  of  one  defendant,  and  givinflr  ffoneral 

liberty  to  amend,  the  plaintiff  may  not  strike  out  the  name  of  anomer  derondant 

(Wymer  Y,  Dodds,  11  Ch.  D.  436). 
Where,  in  an  action  against  a  corporation,  one  of  its  officers  was  made  a  party 

merely  for  purposes  of  discovery,  his  name  was  struck  out  (WiUon  ▼.  Church, 9 

Ch.D.662).      i'^-^  ^'  ^  ' 

The  practice  has  been  that  if  plaintiffs  are  struck  out  after  any  of  the  defendants 
have  appeared,  the  continuing  plaintiff  must  giro  security  for  costs  iFellowes  v. 
J)eere,  3  Bear.  363  ;  Drake  y.  Symes,  3  Be  G.  F.  &  J.  491).  An  infant  plaintiff,  on 
oominff  of  age,  being  desirous  of  retiring  from  the  suit,  was  made  a  defendant 
instead  {Bieknell  v.  Bicknell,  32  Beay.  381). 


12.  Any  application  to  add  or  strike  out  or  substitute  a  plaintiff  or  Application 
defendant  may  be  made  to  the  Court  or  a  judge  at  any  time  before  ^^^Jf^ 
trial  bj  motion  or  summons,  or  at  the  trial  of  tbe  action  in  a  summary 
manner  (a). 

(«)  The  application  is  nsually  made  by  summons  at  chambers  ( Wilson  y.  Church, 
9  Ch.  D.  652];  it  should  not  be  made  ex  parte  (Tildesley  y.  Harper,  3  Oh.  D.  277  ; 
but  see  Ord.  XVII.  r.  4,  post,  p.  351,  and  cases  there  cited). 

13.  Where  a  defendant  is  added  or  substituted,  the  plaintiff  shall,  Seryioeof 
unless  otherwise  ordered  by  the  Court  or  a  judge,  file  an  amended  copy  Y^?*  dln?''^ 
of  and  sue  out  a  writ  of  summons,  and  serve  such  new  defendant  with 

such  writ  or  notice  in  lieu  of  service  thereof  in  the  same  manner  as 
original  defendants  are  served  (/). 

{t)  As  to  consolidated  actions,  see  Be  Worthy,  4  Oh.  D.  180,  which,  howeyer,  is  Consolidated 
not  quite  correctly  reported.    See  also  Austen  y.  Bird,  W.  N.  (1881),  129.  actions, 

II.  Partners* 

14.  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners  Snits  by  or 
may  sue  or  be  sued  in  the  name  of  the  respective  firms,  if  any,  of  which  SSs^wme 
such  persons  were  co-partners  at  the  time  of  the  accruing  of  the  cause  of  firm. 

of  action ;  and  any  party  to  an  action  may  in  such  case  apply  by  sum- 
mons to  a  judge  for  a  statement  of  the  names  of  the  persons  who  were, 
at  the  time  of  the  accruing  of  the  cause  of  action,  co-partners  in  any 
such  firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  judge  may  direct.    Provided  that,  in  the  case  of  a 

¥r  Z 


338 


EULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  XVI. 


Discloflnre  of 
names  of 
partners. 

Suit  against 
individual  in 
name  of  firm. 


co-partnership  which  has  been  dissolyed,  to  the  knowledge  of  the 
plaintiff,  before  the  commencement  of  the  action,  the  writ  of  summons 
shall  be  served  upon  every  person  sought  to  be  made  liable  (u). 

(m)  This  is  a  modification  of  the  repealed  rule  10  (1875),  as  to  which  see  Ex  parte 
Toung,  19  Ch.  D.  124  ;  Ex  parte  Blain,  12  Gh.  D.  522 ;  Davie  y.  Morrie,  10  Q.  B.  D. 
436. 

As  to  disclosure  of  the  names  of  the  partners,  see  Fike  v,  Keene^  24  W.  R.  322; 
W.  N.  (1876),  36. 

15.  Any  person  carrying  on  business  in  the  name  of  a  firm  appa- 
rently consisting  of  more  than  one  person  may  be  sued  in  the  name  of 
such  firm  (r). 

(r)  See  Ord.  IX.  r.  7,  ante,  p.  318,  and  note  thereto. 

A  firm  cannot  enter  an  appearance ;  see  Taylor  y.  Collier,  W.  N.  (1882),  83. 


Suits  b^  and 

agrainst 

infants; 

and  married 
women. 

Next  friend 
of  infant. 


RemoTal  of 
next  friend. 


Death  of  next 
friend. 

Security  for 
costs  from 
next  friend 
of  infant. 


Next  friend 
bankrupt. 

Guardian  duf 
litem. 


Married 
women. 


111.  Persons  under  Disahility. 

16.  Infants  may  sue  as  plaintiffs  by  their  next  friends  {to),  in  the 
manner  heretofore  practised  in  the  CJhancery  Division,  and  may,  in 
like  manner,  defend  by  their  guardians  appointed  for  that  purpose  (x). 
Married  women  may  sue  and  be  sued  as  provided  by  the  Married 
Women's  Property  Act,  1882  (y). 

(w)  Any  person  may  commence  an  action  as  next  friend  of  an  infant,  but  he 
thereby  renders  himself  liable  for  the  costs  of  the  suit.  As  between  himself  and 
the  infant,  however,  the  next  friend  will  be  entitled  to  his  costs  of  a  suit  reaeonably 
and  properly  instituted,  even  though  it  fail ;  and  in  general,  as  between  solicitor  and 
client.  See  Bligh  v.  Tredgett,  6  De  G.  &  8m.  74  ;  Clayton  ▼.  Clarke,  9  W.  B.  718, 
reversing  S.  G.  2  Giff.  675 ;  Brown  v.  Weatherhead,  4  Ha.  122 ;  Falmer  v.  Jonee,  22 
W.  B.  909  ;  Morgan  &  Wnrtzburg  on  C!osts,  p.  351,  eeq, 

A  defendant  or  other  person  having  any  adverse  interest  to  the  infant  should  not 
be  next  friend  {Lewis  v.  Nobbs,  8  Gh.  D.  591 ;  Gee  v.  Gee,  12  W.  B.  187) ;  and  may 
be  removed  on  this  ground  alone  {Re  Burgess,  25  Gh.  B.  243).  In  general,  the 
next  friend  should  be  some  relative  or  friend,  and  not  a  mere  volunteer  (Foster  y. 
Cantley,  10  Ha.  App.  xxiy.) ;  a  g^iardian  may  sue  as  next  friend. 

If  the  next  friend  fail  to  do  his  duty,  e.  g.  will  not  proceed  with  the  suit  ( fFard 
y.  Ward,  3  Mer.  706),  or  appeal  when  desired  to  do  so  (Dupuy  v.  Welsford,  28  W. 
B.  762  ;  W.  N.  (1880),  121),  he  may  be  removed  (Dan.  p.  Ill) ;  but  he  will  first  be 
heard  in  his  own  defence  {Be  Corsellis,  W.  N.  (1884),  126). 

On  the  death  of  the  next  friend  the  nearest  paternal  relations  of  the  infant  are 
entitled  to  nominate  the  new  next  friend,  and  the  order  appointing  him  need  not 
be  supported  by  any  affidarit  as  to  his  fitness  {Talbot  v.  Tall^t,  17  Eq.  347). 

Security  for  costs  cannot  be  required  from  the  next  friends  of  infants  (either 
original  or  substituted)  on  the  ground  of  poverty,  as  the  Gourt  is  always  anxious 
that  questions  in  which  infants  are  concerned  should  be  brought  under  its  notice, 
and  it  has  ajurisdiction  over  suits  by  infants  to  stay  them  if  improper  {Fellows  v. 
Barratt,  1  Keen,  119 ;  Murrell  v.  Clapham,  8  Sim.  74 ;  Nalder  y.  BCawkins,  2  My. 
&  K.  243).    It  was  otherwise  in  the  case  of  married  women. 

As  to  tne  effect  of  a  next  friend  becoming  bankrupt,  see  Wilton  v.  ffUl,  2  De  G. 
M.  &  G.  807  ;  Maeann  v.  Borrodaile,  16  W.  B.  175  ;  Ex  parte  Claxton,  7  Gh.  532. 

{x)  Guardians  ad  litem  for  an  infant  defendant  are  appointed  on  the  plaintiff's 
application,  if  the  infant  has  not  appeared,  under  Ord.  AIII.  r.  1,  ante,  p.  326.  As 
to  the  person  who  will  be  appointed,  see  note  (m),  p.  326,  ante  ;  when  the  guardian 
dies  a  special  application  for  a  new  one  must  be  made  {Needham  y.  Smith,  6  Beav. 
130). 

Consents  as  to  procedure  may  be  given  by  guardians  ad  litem,  see  rule  21,  post. 

As  to  costs  of  a  solicitor  appointed  guardian  ad  litem,  see  Ord.  LXV.  r.  13,  post, 

{y)  As  to  actions  by  and  against  married  women,  see  the  Married  Women's  Pro- 
perty Act,  1882,  ante,  p.  192,  and  notes  thereto. 


Suits  by  and        17.  Where  limaticB  and  persons  of  unsound  mind  not  so  found  by 
r^aSw  and    .^^^^^^^^  might  respectively  before  the  passing  of  the  principal  Act 
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liave  sued  as  plaintifPs  or  would  have  been  liable  to  be  sued  as  def en-    Ord.  XYI. 
dants  in  any  action  or  suit,  tbey  may  respectively  sue  as  plaintiffs  in  peiBonsof 
any  action  by  tbeir  committee  or  next  friend  according  to  the  practice  «n«omid 
of  tlie  Chancery  Division,  and  may  in  like  manner  defend  any  action 
by  their  committees  or  guardians  appointed  for  that  purpose  (z). 

(z)  In  the  Chancery  Division  a  lunatic  sues  bj  the  committee  of  his  estate,  if  Lu&fttio 
any ;  or  if  none,  or  none  who  can  sue,  by  his  next  friend ;  but  the  committee  must  plaintiff, 
obtain  the  sanction  of  the  Lord  Chancellor  or  Lords  Justices  before  suing  (Dan. 
pp.  117,  118).    A  lunatic  made  defendant  defends  by  the  committee  of  his  estate,  Defendant, 
who,  as  well  as  the  lunatic,  is  a  necessary  party.    If  he  has  no  committee,  or  the 
committee  is  a  plaintiff  or  other  person  having  an  adverse  interest,  he  defends  by  a 
guardian  ad  litem.    The  committee  must  obtain  the  sanction  of  the  Lord  Chan- 
cellor or  the  Lords  Justices  before  defending  (Dan.  pp.  181,  182). 

Persons  of  unsound  mind  not  so  found,  and  persons  incapacitated  by  age  or  infir-  Persons  of 
mity,  sue  by  a  next  friend  and  defend  by  a  guardian  ad  litem  (Dan.  pp.  118,  182).  unsound  mind 
For  recent  cases  on  proceedings  by  and  on  bSialf  of  lunatics  ana  persons  of  unsound  or  otherwise 
mind,  see  Beall  v.  Smith,  9  Ch.  98  (a  very  important  case) ;  JPalmer  v.  Walesby,  3  incapable. 
Ch.  732  (where  the  supposed  lunatic  turned  out  to  be  sane) ;  Be  Edwarda,  10  Ch.  D.  Poom 
605  (infant  ward  of  Court  of  unsound  mind) ;    Wilder  v.  Pigott,  31  W.  R.  377  ' 

(election) ;  Ite  Afarman,  8  Ch.  D.  266.  The  Chancery  Division  has  power,  in  the 
administration  of  the  trusts  of  the  property  of  a  person  of  unsound  mind  not  so 
found,  to  give  directions  for  his  maintenance,  but  has  no  jurisdiction  to  appoint  a 
guardian  of  his  person  {Re  Bligh,  12  Ch.  D.  364 ;  Ite  Brandon,  13  Ch.  D.  773,  cor- 
recting Vane  v.  Vane,  2  Ch.  D.  124).    See  also  Be  T.,  16  Ch.  D.  78. 

18.  An  Infant  shall  not  enter  an  appearance  except  by  his  guardian  Infant  to 
ad  litem.    No  order  for  the  appointment  of  such  guardian  shall  be  ^^^^ 
necessaiy,  but  the  solicitor  applying  to  enter  such  appearance,  shall  ad  litem. 
make   and   file  an  affidavit  in  the  Form  No.   8  in  Appendix  A., 

Part  n.  (a),  with  such  variations  as  circumstances  may  require. 

(a)  See  this  form,  poetf  676. 

19.  Every  infant  served  with  a  petition  or  notice  of  motion,  or  Appearance 
summons  in  a  matter,  shall  appear  on  the  hearing  thereof  by  a  ^^m^&I 
g^uardian  ad  litem^  in  all  cases  in  which  the  appointment  of  a  special 
gpiardian  is  not  provided  for.    No  order  for  the  appointment  of  such 
guardian  shall  be  necessary,  but  the  solicitor  by  whom  he. appears 

shall  previously  make  and  file  an  affidavit  as  in  the  last  rule  men- 
tioned. 

20.  Before  the  name  of  any  person  shall  be  used  in  any  action  as  Writt^ 
next  friend  of  any  infant,  or  other  party,  or  as  relator,  such  person  neS  toaad  or 
shall  sign  a  written  authority  to  the  solicitor  for  that  purpose,  and  the  relator, 
authority  shall  be  filed  in  the  central  office,  or  in  the  district  registry, 

if  the  cause  or  matter  is  proceeding  therein  {h). 

iP)  In  a  pressing  case  the  authority  may  be  allowed  to  be  filed  after  the  institu- 
tion of  the  suit  (-4..(?.  v.  Murray,  13  W.  R.  66 ;  A.-Q,  v.  WilUhire,  46  L.  J.  Ch.  63). 

21.  In  all  causes  or  matters  to  which  any  infant  or  person  of  Consents  as  to 
unsound  mind,  whether  so  found  by  inquisition  or  not,  or  person  P«>o«durein 
under  any  other  disability,  is  a  party,  any  consent  as  to  the  mode  of  sons  under 
taking  evidence  or  as  to  any  other  procedure  shall,  if  given  with  the  diaability. 
consent  of  the  Court  or  a  judge  by  the  next  friend,  guardian,  com- 
mittee, or  other  person  acting  on  behalf  of  the  person  under  disability, 

have  the  same  force  and  effect  as  if  such  party  were  tmder  no  dis- 
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Ord.  XVI.  ability  and  had  given  such  consent.  Provided  that  no  such  consent  by 
any  committee  of  a  lunatic  shall  be  valid  as  between  him  and  the 
lunatic  unless  given  with  the  sanction  of  the  Lord  Chancellor  or  Lords 
Justices  sitting  in  Lunacy  (c). 

{c)  This  rule  is  taken  from  the  General  Order,  5th  Febmary,  1861,  r.  24.  See 
KnatchbuUY,  Fowle,  1  Ch.  D.  604;  Fryer  y,  Jftsemm,  W.  N.  (1876),  3;  33  L.  T. 
779 ;  Leeming  v.  Murray ^  28  W.  R.  339. 

IV.  Proceedings  hy  or  against  Paupers, 

Suits  by  or  22.  Any  person  may  be  admitted  in  the  manner  heretofore  aocus* 

pauwrs.  tomed  to  sue  or  defend  as  a  pauper  on  proof  that  he  is  not  worth  25/., 

his  wearing  apparel  and  the  subject-matter  of  the  cause  or  matter  only 

excepted  {d). 

(rf)  See  note  (/)  to  rule  31. 

Case  to  be  laid      23.  A  person  desirous  of  suing  as  a  pauper  shall  lay  a  case  before 
cornel  counsel  for  his  opinion  whether  or  not  he  has  reasonable  grounds  for 

proceeding. 
Case  to  be  24.  No  person  shall  be  permitted  to  sue  as  a  pauper  unless  the  case 

the  Court  ^*^^  before  counsel  for  his  opinion,  and  his  opinion  thereon,  with  an 
affidavit  of  the  party,  or  his  solicitor,  that  the  case  contains  a  full  and 
true  statement  of  all  the  material  facts  to  the  best  of  his  knowledge 
and  belief,  shall  be  produced  before  the  Court  or  judge  or  proper 
officer  to  whom  the  application  is  made,  and  no  fee  shall  be  payable  by 
a  pauper  to  his  counsel  or  solicitor. 
Court  fees.  25.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall  not  be 

liable  to  any  Court  fee  («). 

{e)  See  Thomas  y.  Ellis,  8  Gb.  D.  618. 

Assigninent         26.  Where  a  person  is  admitted  to  sue  or  defend  as  a  pauper,  the 
BolStOT    ^'    Court  or  a  judge  may,  if  necessary,  assign  a  counsel  or  solicitor,  or  both, 

to  assist  him,  and  a  counsel  or  solicitor  so  assigned  shall  not  be  at 

liberty  to  refuse  his  assistance  unless  he  satisfies  the  Court  or  judge 

that  he  has  some  good  reason  for  refusing. 
Pauper  not  27.  Whilst  a  person  sues  or  defends  as  a  pauper  no  person  shall 

TOmuiwSLn.  ^^®>  ^'  agree  to  take,  or  seek  to  obtain  from  him  any  fee,  profit,  or 

reward,  for  the  conduct  of  his  business  in  the  Court,  and  any  person 

who  takes,  or  agrees  to  take,  or  seeks  to  obtain  any  such  fee,  profit, 

or  reward  shall  be  guilty  of  a  contempt  of  Court. 
Dispanpering.      28.  If  any  person  admitted  to  sue  or  defend  as  a  pauper  gives,  or 

agrees  to  give,  any  such  fee,  profit  or  reward,  he  shall  be  forthwith 

dispaupered,  and  shall  not  be  afterwards  admitted  again  in  the  same 

cause  to  sue  or  defend  as  a  pauper. 
Notices,  &c.         29.  No  notice  of  motion  shall  be  served  or  summons  issued,  and  no 
b^  TOliclto^     petition  shall  be  presented,  on  behalf  of  any  person  admitted  to  sue  or 

defend  as  a  pauper,  except  for  the  discharge  of  his  solicitor,  unless  it 

is  signed  by  his  solicitor. 
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30.  It  sball  be  the  duty  of  the  solicitor  assigned  to  a  person     Ord.  XVI. 
admitted  to  sue  or  defend  as  a  pauper  to  take  care  that  no  notice  No  step  to  be 
is  served,  or  summons  issued,  or  petition  presented,  without  good  t^^i  without 
cause. 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  Costs. 
as  a  pauper  shall,  unless  the  Court  or  a  judge  shall  otherwise  direct, 

be  taxed  as  in  other  cases  (/). 

(/)  These  roles  as  to  pauper  suits  are  taken  from  Cons.  Ord.  VII.  rr.  8 — 11,  but 
26/.  is  substituted  for  6/.  As  to  pauper  suits  generally,  see  AlUn  v.  MeFherson^ 
6  Beav.  469  ;  Davie*  v.  Nix<m,  11  W.  R.  62 ;  Bird  v.  Bird^  17  W.  R.  156. 

It  was  held  that  the  61,  meant  bl.  arailable  for  the  suit  (Dresser  y.  Morton^  2  Ph.  Suing  in 
286).    Where  a  person's  property  was  not  worth  6/.  independently  of  the  property  formd 
the  subject  of  the  suit,  but  he  was  in  present  possession  of  that  property,  he  was  pauperis, 
disp&upend  (Speneer  v.  Bryant,  11  Yes.  49 ;  Btdgway  v.  Edwards,  9  Ch.  143  ;  Taprell  Affidavit. 
y.  Taykr,  9  B^v.  493  ;  Butler  v.  Gardener,  12  Bear.  626 ;  and  see  Burry  Port  Com- 
pany y.  Bowser,  26  L.  J.  Ch.  319) ;  so  was  an  officer,  though  his  half-pay  was  liable  Officer  on 
to  be  taken  through  his  haying  passed  through  the  Insolyent  Court  (Boddington  y.  half -pay. 
Woodley,  6  Beay.  666) ;  and  a  person  who  offered  to  redeem  a  mortgage  [Fowler  y. 
Davies,  16  Sim.  182) ;  and  it  was  held  not  enough  that  he  should  swear  that  he  had 
only  6/.  "  afterpayment  of  his  just  debts  '*  {Perry  y.  Walker,  1  CoU.*  229). 

An  executor,  thouj^  without  assets,  cannot  sue  or  defend  in  formd  pauperis  Executor  &o. 
{Oldjield  y.  Cobbett,  1  Fh.  613) ;  seeus,  where  he  is  also  interested  as  legatee  (Bayly  ' 

Y.  Bayly,  11  Beay.  266 ;  JBverson  y.  Matthews,  3  W.  R.  169 ;  Flattery  y.  Anderson, 
11  Ir.  Eq.  Rep.  686;  Parkinson  y.  Chambers,  3  W.  R.  343;  Martin  y.  WhUmore, 
17  W.  R.  809 ;  Rogers  y.  Hooper,  1  W.  R.  474) ;  and  in  general  the  same  rule 
applies  to  aU  persons  filling  representatiye  characters  {St,  Victor  y.  Devereux,  6  Beay. 
684 ;  Paradiee  y.  Sheppard,  1  Dick.  136). 

Iiifants  may  under  special  circumstances,  it  seems,  sue  by  their  next  friends  in  Infants. 
formd  pauperis  {Lindsay  y.  Tyrrell,  24  Beay.  124 ;    2  De  G.  &  J.  7).    A  peeress  was  peeress 
admitted  to  sue  in  formd  pauperis  { Wellesley  y.  Wellesley,  16  Sim.  1). 

The  application  to  sue  in  formd  pauperis  should,  it  seems,  be  made  by  ex  parte  Application 
motion  (Re  Zewin,  W,  N.  (1884),  224  ;  and  see  Lindsay  y.  Tyrrell).  ex  parte. 

Counsel  and  solicitor  will  not  be  assigned  to  a  defendant  under  r.  26,  upon  the  Assigning 
application  of  the  plaintiff  (Garrod  y.  Holden,  4  Beay.  246 ;    see  Watkins  y.  Parker,  solicitor  and 
8  M.  &  C.  370) ;  after  they  haye  been  assigned  the  pauper  cannot  be  heard  in  person  counsel 
(Parkinson  y.  Hanbury,  4  De  G.  M .  &  G.  608). 

A  person  may  appeal  in  formd  pauperis  (Bland  y.  Lamb,  2  J.  &  W.  402  ;    Crouch  Appeals  and 
y.  WaUer,  4  De  G.  &  J.  48 ;  FitUm  y.  Macclesfield,  1  Vem.  263  ;  Bradberry  y.  Brooke,  other  pro- 
4  W.  R.  699  ;    Grimwood  y.  Shave,  6  W.  R.  482 ;    Phillips  y.  Phillips,  8  Jur.  N.  S.   ceedings  in 
146 ;  but  see  Be  Johnson,  3  N.  R.  666).    When  an  order  to  sue  in  formd  pauperis  formd 
had  been  made  in  the  Court  below,  it  was  held  unnecessary  to  obtain  a  fresh  order  pauperis, 
to  appeal  in  formd  pauperis  (Drennan  y.  Andrew,  1  Ch.  300). 

So  a  person  may  be  examined  pro  interesse  suo  in  formd  pauperis  (James  y.  Dore,  2 
Dick.  728),  or  present  a  petition  (Be  Money,  13  Beay.  109;  Ex  parte  Eakewell,  3  De 
G.  If.  &  G.  116) ;  or  sue  as  a  creditor  of  a  joint-stock  company  which  is  being 
wound  up  (Ex  parte  Fry,  1  Dr.  &  Sm.  318). 

A  party  suing  in  formd  pauperis,  though  unsuccessful,  cannot  be  ordered  to  pay  When  pauper 
costs,  unless  he  has  been  unsuccessful  by  his  own  default  in  proceeding.    See  WiU  pnyg  costs. 
kineon  y.  Belcher,  2  Bro.  C.  C.  272  ;  and  see  also  Parkinson  y.  Hanbury,  4  De  G.  M. 
&  G.  608. 

A  person  who  during  the  pendency  of  a  suit  obtains  an  order  to  sue  or  defend  in 
formd  pauperis  may  be  ordwed  to  pay  costs  upto  the  date  of  the  order  (Prince  Albert 
y.  Strange,  13  Jur.  607 ;  Smith  y.  Pawson,  2  De  G.  &  Sm.  490). 

A  party  who  has  obtained  the  order  to  sue  in  formd  pauperis  must  serye  notice  Costs  where 
thereof  on  the  other  side,  and  if  he  omits  such  seryice,  mold  fide,  i.  e,,  with  the  in«  order  not 
tention  of  getting  dives  costs  if  he  succeeds,  but  paying  pauper  costs  if  he  fails,  aeryed. 
he  will  haye  to  pay  dives  costs  in  respect  of  a  step  taken  in  the  suit  before  such 
•aeryice  (Ballard  y.  Catling,  2  Keen,  606  ;  Smith  y.  Pawson,  2  De  G.  &  Sm.  490). 

If  the  order  was  obtajned  irregfolarly,  and  on  suppression  of  a  material  .circum-  A  party  may 
stance  (N6u)eU  y.  Whittaker,  6  Beay.  407) ;  or  if  at  any  tune  pending  the  suit  the  be  dis- 
^arty  suing  or  defending  in  formd  pauperis  becomes  of  abiUty  to  sue,  or  to  defend  panperod  on 
himself,  the  Court  will  dispauper  him  (Perry  y.  Walker,  1  Coll.  229 ;  and  see  cases  becoming 
in  the  reporter's  note) ;  but  under  certain  circumstances  he  may  be  re-admitted  to  sue  of  ability  to 
or  defend  in  formd  pauperis*    The  mere  possession  of  property,  howeyer,  is  not  suf  -  sue  or  defend 
ficient  if  it  is  wrongful  (Perry  y.  Walker,  1  Y.  &  Coll.  C.  C.  676) ;  nor  wiU  the  cir-  himself, 
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cumstance  of  the  pauper  having  sued  another  person  at  law  not  in  fonnd  pauperis 
{ibid.)y  or  the  pauper  being  in  regular  employment  {ibid.),  be  sufficient.  If  it  is 
made  to  appear  to  the  Court  that  the  party  was  not  in  fact  **  a  pauper"  when  he 
made  his  amdavit,  the  order  will  be  discharged  with  costs  (Eomilly  v.  Grint,  2  Beav. 
186;  and  see  Goldsmith  v.  Goldsmith^  5  Hare,  123;  Mather  y.  Skelnierdiw,  7  Beav. 
267) ;  and  a  person  may  be  dispaupered,  though  indebted  and  embarrassed  {Ferry 
V.  Waiker,  1  Coll.  229 ;  RorniUy  v.  Grint), 

The  circumstance  of  a  subscription  having  been  made  to  help  the  plaintiff  in  the 
suit,  however  objectionable  on  the  ground  of  maintenance,  is  no  ground  for  dis- 
paupering (Corbett  v.  Corbetty  16  Ves.  409). 

It  was  held  to  be  too  late  three  years  after  the  order,  and  after  the  defendants 
had  answered,  and  the  plaintiff  haa  filed  replication,  to  move  to  discharge  for 
irregularity  an  order  for  the  plaintiff  to  sue  informd  pauperis  (Farkinson  v.  Hanbury^ 
4  De  G.  M.  &  G.  608  ;  St.  Victor  v.  Devereux,  6  Beav.  686). 

So,  if  a  pauper  behaves  vexatiously  in  the  conduct  of  the  suit,  he  may  be  dis- 
paupered ( Wayner  v.  Mears,  3  Sim.  127 ;  Daintree  v.  HayneSy  12  Jur.  694  ;  Ferry  v. 
Walker,  1  Coll.  229) ;  but  vexatious  conduct  in  a  former  suit,  is  no  ground  for  dis- 
paupering {Corbett  v.  Corbett). 

The  application  to  dispauper  is  made  by  special  motion  on  notice,  Dan.  p.  91. 

A  pauper  solicitor  may  be  ordered  to  pay  personally  the  costs  of  irregular  pro- 
ceedings {Brown  v.  Dawson^  2  Hog.  76). 

V*  Administration  and  Execution  of  Trusts. 

32.  In  any  case  in  whicli  the  right  of  an  heir-at-law  or  the  next  of 
kin  or  a  class  shall  depend  upon  the  construction  which  the  Court  or  a 
judge  may  put  upon  an  instrument,  and  it  shall  not  be  known  or  shall 
be  difficult  to  ascertain  who  is  or  are  such  heir-at-law  or  next  of  kin 
or  class,  and  the  Court  or  judge  shall  consider  that  in  order  to  save 
expense  or  for  some  other  reason  it  will  be  convenient  to  have  the 
questions  of  construction  determined  before  such  heir-at-law,  next  of 
kin  or  class  shall  have  been  ascertained  by  means  of  inquiry  or  other- 
wise, the  Court  or  judge  may  appoint  some  one  or  more  persons  to 
represent  such  heir-at-law,  next  of  kin  or  class,  and  the  judgment  of 
the  Court  or  judge  in  the  presence  of  such  persons  shall  be  binding 
upon  the  heir-at-law,  next  of  kin  or  class  so  represented  (y). 

{g)  See  Re  Feppitt,  4  Ch.  D.  230 ;  Seton,  1632,  for  form  of  order.  See  also  BssiU 
V.  MusUm,  W.  N.  (1878),  179. 

33.  Any  residuary  legatee  or  next  of  kin  entitled  to  a  judgment  or 
order  for  the  administration  of  the  personal  estate  of  a  deceased  person, 
may  have  the  same  without  serving  the  remaining  residuary  legatees 
or  next  of  kin. 

34.  Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and 
any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold, 
and  who  may  be  entitled  to  a  judgment  or  order  for  the  administration 
of  the  estate  of  a  deceased  person,  may  have  the  same  without  serving 
any  other  legatee  or  person  interested  in  the  proceeds  of  the  estate. 

85.  Any  residuary  devisee  or  heir  entitled  to  the  like  judgment  or 
order,  may  have  the  same  without  serving  any  co-residuary  devisee  or 
co-heir. 

36.  Any  one  of  several  cestuis  que  trust  under  any  deed  or  instru- 
ment entitled  to  a  judgment  or  order  for  the  execution  of  the  trusts  of 
the  deed  or  instrument,  may  have  the  same  without  serving  any  other 
cestui  que  trust. 
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37.  In  all  oases  of  actions  for  the  prevention  of  waste  or  otherwise     Ord.  XVI. 
for  the  protection  of  property,  one  person  may  sue  on  behalf  of  himself  Aotion  by 
and  all  persons  having  the  same  interest.  9"®  ^^^ 

38.  Any  executor,  administrator,  or  trustee  entitled  thereto  may  of  property, 
have  a  judgment  or  order  against  any  one  legatee,  next  of  kin,  or  Adminisfara* 
cestui  que  trust  for  the  administration  of  the  estate  or  the  execution  of  ^^^**  "^ 

the  trusts  (h).  executor, 

,  ^     adminirtrator 
(A)  The  general  administratioii  of  an  estate  cannot  be  carried  on  witbont  all  the  or  tmatee. 
executors  or  accounting  trustees  being  parties  (Latch  y.  Latchy  10  Cb.  464] ;  and  if  ^y^  executors 
the  legal  personal  representatiye  of  a  testator  is  not  made  a  party  to  a  suit  for  the  ^nu^t  be 
admizustration  of  his  real  and  personal  estate,  no  decree  can  be  made,  although  the  p^j^^^g  ^  g^^ 
trustees  of  the  realty  and  an  executor  de  soti  tort  are  before  the  Court  {Rowsell  y,  J^^  cpeneral 
Morris f  17  Eq.  20,  Jessel,  M.  R.,  where  the  cases  are  discussed).    So,  in  the  case  of  adnunistra- 
an  intestate,  a  general  administrator,  and  not  a  mere  administrator  ad  litem,  is  ^^^ 
a  necessary  party  (DotodeswellY,  Dotvdeawell,  9  Ch.  D.  294).    See  also  Seton,  p.  812. 
As  to  a  suit  by  a  creditor  against  a  residuary  legatee  (who  had  received  assets) 
without  making  the  surviving  executor  a  party,  see  Hunter  v.  JbtM^,  4  Ex.  D.  256 ; 
27  W.  R.  637 ;  and  see  also  Cleffg  t.  Rowland,  3  Eq.  368. 

39.  The  Court  or  a  judge  may  require  any  person  to  be  made  a  Conduct  of 
party  to  any  action  or  proceeding,  and  may  give  the  conduct  of  the  *°*'®^« 
action  or  proceeding  to  such  person  as  he  may  think  fit,  and  may 

make  such  order  in  any  particular  case  as  he  may  think  just  for  placing 
the  defendant  on  the  record  on  the  same  footing  in  regard  to  costs  as 
other  parties  having  a  common  interest  with  him  in  the  matters  in 
question  (t ). 

(t)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  sect.  42,  r.  7. 
Where  two  actioDs  are  brought  for  the  administration  of  the  same  estate,  the 
general  rule  is  that  the  plaintiff  in  the  first  action  has  the  conduct  of  the  proceedings, 
adthough  the  judgment  is  first  obtained  in  the  second  action  {Melior  y.  Swire  (C.  A.), 
21  Ch.  B.  647 ;  Toumaend  y.  Totemend,  23  Ch.  D.  100) ;  and  see  Seton,  p.  325 ; 
Daniell,  p.  1953,  where  the  cases  are  collected. 

If,  however,  the  first  suit  is  not  properly  constituted  the  rule  will  not  apply ;  see 
^  MeRae,  25  Ch.  D.  16,  where  the  croditor  of  a  partnerthip  firm  brought  an  action 
for  administration  against  the  executor  of  a  deceased  partner,  and  then  a  separate 
creditor  brought  a  similar  action  against  the  executor. 

Where  there  is  only  one  action  the  plaintiff  has  the  conduct  of  it  unless  the  Court 
in  its  discretion  gives  the  conduct  to  some  other  party ;  see  e,  ^.,  Allen  v.  Norris, 
W.  N.  (1884),  118,  where  the  conduct  of  the  action  was  taken  away  from  the 
plaintiffs,  on  the  ground  that  they  were  the  accounting  parties. 

40.  Wherever,  in  any  action  for  the  administration  of  the  estate  of  Service  of 

a  deceased  person  or  the  execution  of  the  trusts  of  any  deed  or  instru-  i^srme^t  ot 
ment,  or  for  the  partition  or  sale  of  any  hereditaments,  a  judgment  or  persons  in- 
an  order  has  been  pronounced  or  made —  terested. 

(a.)  Under  Order  XV. ; 

(b.)  Under  Order  XXXTTT. ; 

(c.)  Affecting  the  rights  or  interests  of  persons  not  parties  to  the 
action ; 
the  Court  or  a  judge  may  direct  that  any  persons  interested  in  the 
estate  or  under  the  trust  or  in  the  hereditaments,  shall  be  served  with 
notice  of  the  judgment  or  order ;  and  after  such  notice  such  persons 
shall  be  bound  by  the  proceedings,  in  the  same  manner  as  if  they  had 
originally  been  made  parties,  and  shall  be  at  liberty  to  attend  the  pro- 
oeedings  under  the  judgment  or  order.    Any  person  so  served  may, 
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Effect  of 
Borving  notice 
of  judgment. 


Old.  XVI.     within  one  month  after  such  service,  apply  to  the  Court  or  judge  to 
discharge,  vary,  or  add  to  the  judgment  or  order  {k). 

(k)  This  rule  is  taken  from  15  &  16  Vict.  o.  86,  s.  42,  r.  8,  and  Cons.  Old.  XXIII. 
r.  18,  both  now  repealed. 

The  effect  of  seryice  of  the  judgment  or  order  is  to  bind  the  interest  of  the 
-penona  served  in  the  subject-matter  of  the  suit,  see  Doody  y.  Higgins,  9  Ha.,  App. 
xxxii. ;  but  they  cannot  be  made  to  account  without  some  independent  proceeding 
to  enforce  the  liability  (Walker  v.  Seligmann,  12  Eq.  152;  but  see  Re  Itees,  15  Ch. 
D.  490) ;  nor,  on  the  other  hand,  can  direct  relief,  e.g,,  based  on  wilful  default  of 
trustees,  be  given  on  their  behalf  as  if  they  were  plaintiffs  ( Whitney  ▼.  Smith, 
4Ch.  513). 

Notice  of  the  judgment  or  order  may,  by  leave,  be  served  out  of  the  jurisdiction 
(Strong  v.  Moore,  22  L.  J.  Ch.  917;  Chalmers  v.  Laurie,  10  Hare,  App.  xxvii.; 
Maybery  v.  Brooking,  7  De  G.  M.  &  G.  673) ;  and  see  Lee  v.  Sturrock,  W,  N. 
(1876),  226. 

Where  a  person  served  with  the  decree  afterwards  married,  the  proper  way  to 
bring  the  trustees  of  the  marriage  settlement  before  iho  Court  was  held  to  be  by 
service  of  the  decree  (White  v.  Stewart,  35  Beav.  304) ;  but  when  trustees  appointed 
after  decree  obtained  an  order  of  course  to  attend  the  proceedings,  it  was  discharged 
as  irregular  (Colyer  v.  Colyer,  11  W.  K.  355]. 

When  persons  served  with  notice  of  a  judgment  or  order  do  not  attend  proceed- 
ings at  chambers,  it  is  not  necessary  before  signing  the  certificate  to  serve  them 
with  a  summons  to  proceed  (Oreett  v.  Measures,  W.  N.  (1866),  122). 
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41.  It  shall  not  be  necessary  for  any  person  served  with  notice  of 
any  judgment  or  order,  to  obtain  an  order  for  liberty  to  attend  the 
proceedings  under  such  judgment  or  order,  but  such  person  shall  be  at 
liberty  to  attend  the  proceedings  upon  entering  an  appearance  in  the 
central  of&ce  in  the  same  manner,  and  subject  to  the  same  provisions, 
as  a- defendant  entering  an  appearance  (/). 

(I)  Notwithstanding  this  rule  anyone  attending  unnecessarily  would  probably  be 
made  to  pay  aU  the  costs  occasioned  by  such  attendance ;  see  Sharp  v.  Lush, 
10  Ch.  D.  468. 


Entry  of 
memorandum 
of  service. 

Form  of 
notice  of 
judgment. 


Service  on 
infant  or 
person  of 
unsound 
mind. 

Action  to 
execute  trusts 
of  will. 


Court  may 
proceed 
without 
representative 
of  deceased 
person  or  may 
appoint  one. 


42.  A  memorandum  of  the  service  upon  any  person  of  notice  of  the 
judgment  or  order  in  any  action  under  rule  40  shall  be  entered  in  the 
central  office  upon  due  proof  by  affidavit  of  such  service. 

43.  Notice  of  a  judgment  or  order  served  pursuant  to  rule  40  shaU 
be  entitled  in  the  action  and  there  shall  be  endorsed  thereon  a  memo- 
randum in  the  Form  No.  28  in  Appendix  G.  (m). 

(m)  For  this  form,  see  post, 

44.  Notice  of  a  judgment  or  order  on  an  infant  or  person  of  unsound 
mind  not  so  f  oimd  by  inquisition  shall  be  served  in  the  same  manner 
as  a  writ  of  summons  in  an  action. 

45.  In  any  cause  or  matter  to  execute  the  trusts  of  a  will  it  shall  not 
be  necessary  to  make  the  heir-at-law  a  party,  but  the  plaintiff  shall  be 
at  liberty  to  make  the  heir-at-law  a  party  where  he  desires  to  have  the 
will  established  against  him. 

46.  If  in  any  cause,  matter,  or  other  proceeding  it  shall  appear  to 
the  Court  or  a  judge  that  any  deceased  person  who  was  interested  in 
the  matter  in  question  has  no  legal  personal  representative,  the  Court 
or  judge  may  proceed  in  the  absence  of  any  person  representing  the 
estate  of  the  deceased  person,  or  may  appoint  some  person  to  represent 
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his  estate  for  all  tlie  purposes  of  the  cause,  matter,  or  other  proceeding  Ord.  XVT. 
on  such  notice  to  such  persons,  if  any,  as  the  Court  or  judge  shall 
think  £t,  either  specially  or  generally  by  public  advertisement,  and  the 
order  so  made,  and  any  order  consequent  thereon,  shall  bind  the  estate 
of  the  deceased  person  in  the  same  manner  in  every  respect  as  if  a  duly- 
constituted  legal  personal  representative  of  the  deceased  had  been  a 
party  to  the  cause,  matter,  or  proceeding  (n). 

(n)  This  rule  is  substantially  identical  with  15  &   16  Vict.  c.  86,  s.  44,  now  15  &  16  Vict, 
repealed.    It  may  be  presumed,  therefore,  that  the  decisions  on  that  section  will  still  c.  86,  s.  44, 
be  followed  by  the  Courts.  and  decisions 

An  action  for  administration  is  defective  when  there  is  no  legal  personal  repre-  thereon, 
sentatdve  before  the  Court  {Rowsell  t.  Morris,  17  Eq.  20)  except  by  consent  {Jones  v. 
Foulke*,  10  W.  R.  55). 

See  as  to  administrators  ad  litem  appointed  bythe  Probate  Division,  Groves  v.  Levi, 
9  Ha.  App.  zlvii.  n. ;  JFilliams  y.  Allen,  10  W.  R.  512,  reversing  S.  C,  32  Bear. 
656  ;  and  20  &  21  Vict.  c.  77  (the  Probate  Act). 

The  Court  will  not  appoint  a  person  to  represent  an  estate  where  there  is  personal 
responsibility  (Fyfis  Case,  17  W.  B.  870) ;  and  see  JDevaynes  v.  Robinson^  24  Beav. 
86 ;  and  WUliams  y.  Allen  ;  nor  would  the  Court  order  money  to  be  paid  out  to  an 
administrator  ad  litem  {ibid.) :  and  it  is  enacted  by  the  Probate  Act,  20  &  21  Vict. 
0.  77,  s.  70,  **  that  the  administrator  so  appointed  shall  have  all  the  rights  and 
powers  of  a  general  administrator  other  than  the  right  of  distributing  the  residue  of 
such  personal  estate.^ '  The  administrator  may  also  be  appointed  receiver  of  the  rents 
of  real  estate  (s.  71).  By  the  73rd  section  of  the  same  Act,  the  Court  of  Probate 
may,  ''whenever  it  shall  appear  necessary  or  convenient  by  reasou  of  the  insolvency 
of  the  deceased  or  other  special  circumstances,"  appoint  a  nominee  of  its  own  to  be 
admimstrator  of  the  personal  estate  of  a  deceased  person,  and  "  every  such  adminis- 
tration may  be  limited  as  the  Court  shall  seejlt.^*    See  £e  John  Jones,  6  W.  B.  276. 

A  person  may  be  appointed  to  represent  an  heir,  or  next  of  kin,  or  a  class,  for  Appointing 
the  purpose  of  construing  an  instrument  on  which  their  right  may  depend ;  persons  to 
see  Ord.  XVI.  r.  32,  ante,  jp.  342.  represent 

It  was  held  that  the  section  was  not  intended  to  apply  to  cases  (1)  Where  there  estate, 
is  no  difficulty  in  obtaining  representation :  see  Long  v.  Storie,  Kay,  App.  xii.  (in  r>«io  ^om 
which  case  V.-C.  Wood  refused  to  act  behind  the  back  of  a  person  wno  was  on       .  aunlv— 
the  point  of  administering  to  the  estate);   JFoodhouse  y.   Woodhouse,  8  Eq.  514.   (\\ -^fhra na 
(2)  Where  the  interest  of  the  party  sought  to  be  bound  is  not  otherwise  represented  Vin    i^  { 
m  the  suit  {Coxy.  Stephens,  11  W.  B.  929) ;  see  Gibson  v.   Wilh,  21  Beav.  620;   "{? •  J^ 
Headden  v.  Emmott,  22  L.  T.  O.  S.  166,  the  dicta  in  which  case,  however,  must  be  ODtainrng  re- 
taken with  some  qualification  (see  the  observations  of  the  Master  of  the  BoUs  in  P'®*®'^  *  *^^ » 
Lean  of  Ely  v.  Gay  ford,  16  Beav.  561).    So  a  general  representative  is  required  (2)  Where 
when  a  decree  is  sought  against  the  very  party  to  be  represented,  as  where  a  sub-  interest  of 
mortgagee  sought  a  decree  for  foreclosure,  without  making  the  personal  representa-  party  to  be 
tives  of  the  firat  mortgagee  parties  {Rowlands  v.  Evans,  33  Beav.  202  ;  Bruiton  v.  bound  is  not 
Birch,  22  L.  J.  Ch.  911) ;  the  objection  will  not  apply,  however,  when  the  heir-at-  represented ; 
law  and  executors  named  in  the  will  of  a  deceased  person,  whose  estate  may  be  ^3)  Where 
charged  by  the  suit,  are  parties,  though  the  executors  have  not  proved  {Goddard  v.  Mneral  ad- 
SasUtm,  3  W.  B.  357) ;  comp.  Ex  parte  Cramer,  9  Ha.  App.  xlvii. ;   Williams  v.  ministration 
Rowlands,  3  N.  B.  233.    Nor  does  the  section  apply  (3)  where  the  object  of  the  jg  Bought  • 
suit  is  not  only  to  bind  but  to  administer  the  estate  of  the  intestate  {Silver  v.  Stein,   .  .  ^     ,  * 
1  Drew.  295 ;  but  see  Jones  v.  Foulkes,  10  W.  B.  56) ;  see  also  20  &  21  Vict.  c.  77,   W  Or  the 
s.  70,  supra.    In  James  y.  Aston,  2  Jur.  N.  S.  224 ;  Maclean  v.  Dawson,  27  Beav.  21,  administratop 
the  bill  was  filed  to  set  aside  transactions  on  the  ground  of  fraud  of  the  intestate,  ^  ^*fVX 
but  as  the  result  of  such  setting  aside  would  have  been  an  administration  decree,  it  ^^J~[    have 
was  held  tiiat  the  section  did  not  apply.    (4)  Nor  where  a  personal  representative  *°  ^  active, 
of  the  intestate  would  have  active  duties  to  perform  in  the  execution  of  a  decree 
{Fowler  v.  Bayldon,  9  Ha.  App.  Ixxviii.).    So  the  Court  will  not,  under  this  section, 
appoint  a  person  to  receive  a  sum  of  money  in  Court,  payable  to  a  deceased  person, 
though  the  amount  be  small  {Rawlins  v.  MeMahon,  1  JDrew.  225) ;  and  even  where 
a  representative  has  been  appointed  in  the  suit,  it  will  not  direct  the  money  to  be 
paid  to  him,  but  will  order  it  to  be  carried  over  to  a  separate  account  {Byam  y. 
Sutton,  19  Beav.  646).    Where  one  of  two  trustees  died  after  the  chief  clerk's  certi- 
ficate, the  cause  was  allowed  to  proceed  in  the  absence  of  his  representative  {Moore 
y.  Morris,  13  "Eq.  139).    In  the  last  case  Lord  Bomilly,  M.  B.,  said  the  section  did 
not  appl^  (1)  miere  the  estate  of  the  deceased  person  is  that  which  is  being  admi- 
nisto^  in  the  suit ;  (2)  Where  the  interest  oz  the  deceased  person  is  adverse  to 
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that  of  the  plaintiff ;  (3)  Where  the  representative  of  the  deceased  person  has  active 
duties  to  perform. 

Where  a  necessary  party  to  a  suit  had  disappeared  many  years  before  in 
Australia,  and  it  was  not  certain  that  he  was  dead,  so  that  his  legal  personal 
representative  could  not  be  made  a  party,  a  represcntjative  ad  litem  to  protect  his 
interest  was  appointed  (Mortimer  v.  Mortitner,  11  W.  R.  740). 

Where  there  is  any  difficulty  in  obtaining  representation  to  the  intestate^s  estate, 
and  it  is  not  important  that  his  interest  should  be  represented,  the  Court  will  act 
under  the  rule.  Thus,  where  an  action  was  brought  by  an  equitable  mortgagee  of  a 
policy  of  insurance  against  the  ioaurance  company,  the  Insured  having  died  intes- 
tate and  insolvent,  and  the  mortgage  debt  exceeding  the  amount  due  on  the  policy, 
the  Court  dispensed  with  a  personal  representative  [Curtius  v.  Caledonian  Insurance 
Co.,  19  Ch.  D.  634  ;  but  see  Webster  v.  British  Assurance  Co,,  15  Ch.  D.  169).  See 
also  Chaffers  v.  Headlam,  9  Ha.  App.  xlvi.  ;  Cox  v.  Stephens,  11  W.  R.  929.  So 
where  there  were  two  executors,  co-defendants,  and  one  of  them  who  was  also  a 
residuary  legatee,  but  who  had  not  proved  the  will,  or  acted  in  the  trusts  thereof, 
died  insolvent  and  without  a  representative,  after  the  usual  order  for  taking  the 
accounts  had  been  made,  it  was  held  that  the  suit  might  proceed,  as  if  his  legal 
personal  representative  had  been  served  and  had  appeared ;  see  Sogers  v.  Jones,  1 
Sm.  &  G.  17  ;  Bavies  v.  Boulcott,  1  Dr.  &  Sm.  23 ;  Ashmall  v.  Wood,  4  W.  R.  60, 
110  ;  cf.  Bessant  v.  Noble,  26  L.  J.  Ch.  236  ;  Band  v.  Handle,  2  W.  R.  331,  where  a 
representative  was  dispensed  with ;  Twynam  v.  Porter,  W.  N.  (1869),  228 ;  Jlatf' 
ward  V.  Fyle,  7  Ch.  634.  And,  as  a  general  rule,  the  Court,  it  seems,  will  incline  to 
act  under  the  rule,  when  the  next  of  kin  expressly  refuses  to  administer  {Hate  v. 
Vickers,  1  W.  R.  242  ;  Tarrett  v.  Xfoyrf,  2  Jur.  N.  S.  371) ;  or  pays  no  attention  to 
a  notice  calling  upon  him  to  administer  ( Whiteaves  v.  Melville,  5  W.  R.  676  ;  Bavies 
V.  Boulcott ;  see  Joint  Stock  Discount  Company  v.  Broum,  8  Eq.  376) ;  or  dies  without 
doing  so  {Swallow  y.  Binns,  9  Ha.  App.  xlviii. ;  but  see  20  &  21  Vict.  c.  77,  s.  73, 
ante,  under  which  the  Court  of  Probate  may  grant  limited  administration  to  its  own 
nominee). 

In  a  suit  for  an  account  of  a  trading  association  in  India,  and  contribution,  the 
Court  appointed  the  Indian  executor  of  a  deceased  associate  his  representative  under 
the  section  {Sutherland  y.  Be  Virenne,  2  Jur.  N.  S.  301).  And  where  a  defendant, 
interested  in  an  estate  which  was  beins'  administered  by  the  Court,  died  abroad, 
and  his  executors  proved  the  will  abroad  but  refused  to  prove  it  in  this  oountiy,  the 
Master  of  the  Rolls  (following  Havetson  v.  Todhunter,  22  L.  J.  Ch.  76)  appointed  a 
representative  of  the  deceased  defendant  in  order  that  the  suit  might  be  revived 
Claim  remote,  against  him  {^Bliss  v.  Putnam,  29  Beav.  20).  The  section,  too,  was  held  to  apply 
where  the  claim  of  the  deceased  defendant  was  consequent  upon  a  remote  possibility ; 
see  Eobbs  v.  Reid,  W.  N.  (1876),  95.  So  a  claim  for  the  appointment  of  new 
trustees  was  allowed  to  proceed  in  the  absence  of  a  personal  representative  of  a 
deceased  person,  when  sucn  deceased  person  had  an  interest  in  the  trust  funds,  in 
the  event  of  the  death  of  his  child  (the  infant  plaintiff,  but  had  died  indebted,  and 
without  any  other  property  {Magnay  v.  Davidson,  9  Ha.  App.  Ixxxii.) ;  and  i/or^tort, 
when  the  interests  of  tne  deceased  defendant  are  identical  with  those  of  the  plaintiff, 
or  with  those  of  other  parties  represented ;  see  Hewetson  v.  Todhunter  ;  Cox  v.  Taylor^ 
22  L.  J.  Ch.  910;  and  lAmg  v.  Storie,  Kay,  App.  xii.,  where  a  subsequent  mort- 
g^g^e  (one  of  eight  persons  standing  in  a  precisely  similar  situation,  and  in  respect 
of  whose  mortgages  only  one  right  of  redemption  was  given),  having  died  after  a 
decree  for  foreclosure,  the  Court,  there  being  difficulty  in  obtcdning  representation 
to  his  estate,  held  that  the  suit  might  proceed  without  any  person  representing  it, 
see  the  marginal  note  ;  and  comp.  Ahrey  v.  Newman,  10  Ha.  App.  Iviiii.,  n.,  "miere 
a  declaration  that  children  took  per  capita,  and  not  per  stirpes,  was  made  in  the 
absence  of  the  personal  representatives  of  the  deceased  cluldren;  and  see  also 
Tarrett  v.  Lloyd,  2  Jur.  N.  S.  371,  where  on  a  bill  filed  for  the  sj^edfic  performance 
of  an  agreement  for  a  lease  entered  into  by  four  defendants  in  jomt  tenancy,  one  of 
whom  died  after  the  suit  was  instituted,  intestate  and  insolvent,  the  Court,  on  the 
next  of  kin  appearing  in  Court,  and  declining  to  take  out  administration  (see  Davies 
y.  Boukott,  1  Dr.  &  Sm.  23),  ordered  a  person  to  be  appointed  to  represent  the 
estate  of  itie  deceased  person,  and  Williams  y.  Allen,  10  W.  R.  612,  reversing  S,  C. 
29  Beav.  292,  where  the  suit  was  instituted  against  a  trustee  to  make  him  per- 
sonally liable  for  trust  funds  come  into  the  hands  of  tenants  for  life,  and  the  Lords 
Justices  held  that  the  estates  of  such  tenants  for  life  were  sufficiently  represented 
by  an  administrator  ad  litem.    See  also  Williams  on  Executors. 

Where  a  decree  had  been  made  in  ignorance  of  the  death  of  a  defendant  before 
decree,  a  statement  was  inserted  that  the  Court  proceeded  in  the  absence  of  Ids  per* 
Bonal  representative  {Bueker  y.  Seholejleld,  1  K.  R.  180). 

Where  a  cause  was  ordered  to  stand  over  for  want  of  parties,  with  liberty  to  the 
pl^tiff  to  amend,  by  adding  them  or  their  representatives,  a  motion  that  the  suit 
might  proceed  in  the  absence  of  a  representatiye  of  one  of  such  parties  who  had  died 
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without  leaying  one,  was  refoBed  with  costs  (Wiiliams  ▼.  Page,  27  Bear.  373).    In      Ord.  XVI. 

Wmffrove  t.  Thimpsonf  11  Ch.  D.  419,  a  sole  plaixitiff  died  intestate  and  insolvent :   

the  Court  appointed  a  person  to  represent  his  estate  so  that  the  defendant  might  be 
able  to  move  to  dismim  for  want  of  prosecution. 

The  proper  person  to  be  appointed  under  this  rule  is  the  person  who  would  be  Who  will  and 
appointed  administrator  ad  liUm  (Dean  of  Ely  v.  Gayford,  16  fieav.  361).     Where  a  will  not  be 
defendant  in  a  suit  died  and  his  will  was  not  proved  in  consequence  of  a  contest  as  appointed. 
to  one  of  his  testamentary  papers,  the  Court  appointed  the  executor  named  in  his 
will  to  represent  him  {Hele  v.  Lord  Bexhy,  16  JBeav.  340.     Cf .  Ashmall  v.  Wood,  4 
W.  B.  60).    So  the  executor  of  a  testator  who  had  proved  the  will  in  India,  but  Executor 
had  refuMd  to  take  out  letters  of  administration  in  England,  was  appointed  to  who  proved 
represent  his  estate  (Sutherland  v.  De  Virtnney  2  Jur.  N.  S.  301 ;  see,  too,  Hewetaon  abroad, 
y.  Todhunter,  22  L.  J.  Ch.  76).    But  where  a  will  appointing  a  person  executrix, 
and  giving  the  testator's  estate  to  her,  was  being  contested  in  the  Probate  Court, 
l^e  Court  refused  to  appoint  such  person  to  represent  the  testator's  estate  in  a  suit 
to  take  the  partnenhip  accounts  of  a  firm  of  which  the  testator  was  a  member 
{MowlandB  v.  Evana,  33  Beav.  202). 

In  Swallow  v.  Binnty  9  Ha.  App.  xlvii.,  the  executors  of  a  father  (who  had  sur-  Executors  of 
vived  and  become  the  next  sole  of  kin  of  his  deceased  children)  were  appointed  to  next  of  kin. 
represent  the  estates  of  his  deceased  children.    In  The  Dean  of  Ely  v.  Gayford,  16  yf\j^yf^ 
Beav.  661,  a  widow  was  appointed  to  represent  the  estate  of  her  husband,  who  was 
a  tenant  for  life  of  tithes,  and  had  died  without  a  personal  representative. 

No  order  can  be  made  without  the  consent  of  the  person  sought  to  be  appointed  Consent  must 
{Hill  V.  Bonner,  26  Beav.  372 ;  The  Prince  of  Wale$,  ^e.  Company  v.  Paltner,  26  Beav.  be  given. 
606).    In  a  suit  instituted  to  establish  a  settlement,  the  Court  refused  to  appoint  a 
person  disputing  the  settlement,  and  already  appointed  receiver  of  the  deceased 
settlor's  estate,  to  represent  the  settlor  ( Vaq/  v.  Vaey,  1  L.  T.  267). 

As  to  the  form  of  the  order,  see  ffe^  v.  Zord  Bexley,  16  Beav.  340 ;  TFhiUinffton  Form,  &o.  of 
T.  Gooding,  10  Ha.  App.  xxix. ;  Seton  on  Decrees,  p.  1631.  Before  the  order  is  order, 
drawn  up  notice  should  be  given  to  the  persons  entitled  to  administer  U)avies  v. 
Boulcotty  1  I^w.  &  Sm.  23) ;  but  it  seems  that  the  order  may  be  made  at  the 
bearing  {Hewetaon  v.  Todhtmter,  22  L.  J.  Ch.  76  ;  Mendea  v.  Guedalla,  10  W.  B.  486). 
This  course  was  pursued  in  Lloyd  v.  Aitwood,  L.  J.  Nov.  3,  1868.  In  Chaffera  v. 
Meadlam,  9  Ha.  App.  xlvi.,  it  was  made  on  motion  on  notice  to  all  parties. 

Where  duties  were  payable  and  a  representative  ad  litem  had  been  appointed  Duties 
under  the  section,  the  Court  dispensed  with  production  of  letters  of  administration  payable, 
on  evidence  that  the  Commissioners  of  Inland  Bevenue  would  be  willing  to  accept 
a  sum  equal  to  administration  du^  without  the  production  of  an  actual  grant  of 
letters  of  administration  (Re  Ranking,  6  Eq.  601). 

The  Court  cannot  appoint  a  person  to  represent  the  possible  estate  of  unborn 
children  under  legal  limitations  (Milea  v.  Jarvia,  W.  N.  (1883),  203). 

47.  In  any  cause  or  matter  for  the  administration  of  the  estate  of  a  Appearance 
deceased  person,  no  party  other  than  the  executor  or  administrator  againstestate 
shall,  unless  by  leave  of  the  Court  or  a  judge,  be  entitled  to  appear  in  adnu- 
either  in  Court  or  in  chambers  on  the  claim  of  any  person  not  a  party  ^i^ng  °^ 

to  the  cause  or  matter  against  the  estate  of  the  deceased  person  in 
respect  of  any  debt  or  liability  (o).  The  Court  or  a  judge  may  direct 
or  give  liberty  to  any  other  party  to  the  cause  or  matter  to  appear, 
either  in  addition  to  or  in  the  place  of  the  executor  or  administrator, 
upon  such  terms  as  to  costs  or  otherwise  as  they  or  he  shall  think  fit. 

(o)  Persons  who  appear  unnecessarily  may  have  to  pay  all  the  costs  occasioned  by 
their  appearance  (Sharp  v.  Lttah,  10  Ch.  D.  473 ;  27  W.  B.  628 ;  and  see  Bowyer  v. 
Marahall,  W.  N.  (1879),  12;  Bay  v.  Batty,  21  Ch.  D.  830). 

G^eraUy  speaking,  when  a  claim  is  brought  against  the  estate  in  an  administra- 
tion suit  the  executor  or  administrator  alone  should  attend  (Smith  v,  Watta,  22  Ch.  D. 
12). 

YI.  Third  Party  Procedure. 

48.  Where  a  defendant  claims  to  be  entitled  to  contribution,  or  Where 
indemnity  over  against  any  person  not  a  party  to  the  action,  he  may,  ^^^^q. 
by  leave  of  the  Court  or  a  judge,  issue  a  notice  (hereinafter  called  the  tribution  or 
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Ord.  XVI.  third-party  notice)  to  that  effect,  stamped  with  the  seal  with  which 
writs  of  summons  are  sealed.  A  copy  of  such  notice  shall  be  filed  with 
the  proper  officer,  and  served  on  such  person  according  to  the  rules 
relating  to  the  service  of  writs  of  summons.  The  notice  shall  state  the 
nature  and  grounds  of  the  claim,  and  shall,  unless  otherwise  ordered 
by  the  Court  or  a  judge,  be  served  within  the  time  limited  for 
delivering  his  defence.  Such  notice  may  be  in  the  form  or  to  the 
effect  of  the  Form  No.  1  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require,  and  therewith  shall  be  served  a  copy  of 
the  statement  of  claim,  or  if  there  be  no  statement  of  claim,  then  a 
copy  of  the  writ  of  summons  in  the  action  (p), 

(p)  Under  the  present  rules  a  third  party  can  be  brought  in  only  where  the 
defendant  claims  contribution  or  indemnity  ;  and  this  rule  prescribes  the  defendant's 
course  when  his  claim  is  agxiinst  a  third  person  not  a  party  to  the  action.  As  to  his 
course  when  his  claim  is  against  a  co-defendant,  see  rule  56,  post^  p.  350,  and  the 
cases  there  cited. 

Where  a  lessor  sues  his  lessee  for  breach  of  covenant  to  repair,  the  latter  cannot 
bring  in  a  sub-lessee  as  third  party,  although  the  covenant  to  repair  in  the  under- 
lease is  identical  in  its  terms  with  that  in  the  lease  {Fontifes  v.  Foord,  12  Q.  B.  D. 
152).     See  also  Catton  v.  Bennett,  26  Ch.  D.  161. 

Where  an  action  was  brought  to  compel  the  defendants  to  register  the  plaintiff 
as  the  owner  of  certain  shares,  and  the  defendants  had  received  notice  from  a  person 
abroad  not  to  register  the  plaintiff,  as  the  shares  in  question  had  been  transferred 
to  him,  the  Court  refused  to  give  leave  to  serve  a  third-party  notice,  doubting  if  it 
were  a  claim  for  indemnity  within  the  rule  (Hutchison  v.  Colorado  Co.,  W.  N.  (1884), 
40).  In  Coles  v.  Civil  Service  Association,  26  Ch.  D.  529,  it  was  held  by  Kay,  J., 
that  the  proper  order  when  an  indemnity  is  claimed  is  this : — If  the  third  party 
admits  his  liability  to  indemnify  the  defendant,  the  Court  should  give  him  liberty 
to  defend  the  action.  If  he  does  not  admit  his  liability,  then  the  Court  should  give 
him  liberty  to  appear  at  the  trial  and  take  such  part  therein  as  the  judge  shall 
think  proper  to  allow,  and  should  direct  the  question  as  to  his  liability  to  indemnify 
the  defenaant  to  be  determined  immediately  after  the  trial  of  the  action.  The  third 
party  cannot  counter-claim  against  the  original  plaintiff  {Fden  v.  Weardale  Co., 
W.  N.  (1884),  232). 

See,  for  a  case  of  indemnity,  Finlay  v.  Scott,  W.  N.  (1884),  8,  where  the  contracts 
tmder  which  the  plaintiffs  claimed  against  the  defendants,  and  the  defendants 
against  the  third  parties,  were  identical ;  and  see  also  Jacobs  v.  JBroum,  W.  N. 
(1884),  -23. 

To  entitle  a  defendant  to  indemnity  under  the  rule  there  most  be  a  contract  to 
indemnify  {Speller  v.  Bristol  Navigation  Co.,  13  Q.  B.  D.  96). 

A  married  woman  without  separate  estate  cannot  be  brought  in  as  third  party  by 
her  husband  (Jones  v.  ElderUm,  W.  N.  (1884),  39).  But  a  married  woman  may  be 
brought  in  as  third  party  by  a  stranger,  and  an  order  made  against  her  separate 
estate.     See  Gloucestershire  Banking  Co.  v.  Fhillipps,  12  Q.  B.  D.  533. 

Leave  will  be  refused  if  the  plaintiff  would  be  prejudiced  in  his  action  by  its 
being  granted  (Associated  Home  Co.  v.  TFhichcord,  8  Ch.  I).  457  ;  Wye  Valley  By.  v. 
Eawes,  16  Ch.  D.  489).  Notice  of  the  application  should  be  given  to  the  plaintiff  (t^.). 

As  to  the  power  of  a  third  party  to  bring  in  subsequent  parties,  see  Yorkshire 
Waggon  Co.  v.  Newport  Coal  Co.^  5  Q.  B.  D.  269  ;  Fowler  v.  Enoop,  36  L.  T.  219  ; 
W.  N.  (1877),  68 ;  Walker  v.  Balfour,  26  W.  R.  511 ;  Withamr.  Vane,  28  W.  B.  276. 
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49.  If  a  person  not  a  party  to  the  action,  who  is  served  as  mentioned 
in  rule  48  (hereinafter  called  the  third  party),  desires  to  dispute  the 
plaintiff's  claim  in  the  action  as  against  the  defendant  on  whose  behalf 
the  notice  has  been  given,  or  his  own  liability  to  the  defendant,  the 
third  party  must  enter  an  appearance  in  the  action  within  eight  days 
from  ike  service  of  the  notice.  In  default  of  his  so  doing,  he  shall  be 
deemed  to  admit  the  validity  of  the  judgment  obtained  against  such 
defendant,  whether  obtained  by  consent  or  otherwise,  and  his  own 
liability  to  contribute  or  indemnify,  as  the  case  may  be,  to  the  extent 
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daimed  in  the  third-party  notice.    Provided  always,  that  a  person  so     Ord.  XVI. 
served  and  failing  to  appear  within  the  said  period  of  eight  days,  may 
apply  to  the  Court  or  a  judge  for  leave  to  appear,  and  such  leave  may 
be    given  upon  such  terms,  if   any,  as  the  Court  or  judge  shall 
think  fit. 

50.  Where  a  third  party  makes  default  in  entering  an  appearance  Where  third 
in  the  eiction,  in  case  the  defendant  giving  the  notice  suffer  judgment  Center 

by  default,  he  shall  be  entitled  at  any  time,  after  satisfaction  of  the  appearance 
judgment  against  himself,  or  before  such  satisfaction  by  leave  of  the  ^^^^  Slir- 
Court  or  a  judge,  to  enter  judgment  against  the  third  party  to  the  ment  by- 
extent  of  the  contribution  or  indemnity  claimed  in  the  third-party  ^®^*'"*'- 
notice :  provided  that  it  shall  be  lawful  for  the  Court  or  a  judge  to  set 
aside  or  vary  such  judgment  upon  such  terms  as  may  seem  just  (q), 

{q)  See  Jabloehkof  Co,  v.  McMurdo,  W.  N.  (1884),  94. 

51.  Where  a  third  party  makes  default  in  entering  an  appearance  in  Where  third 
the  action,  in  case  the  action  is  tried  and  results  in  favour  of  the  app^  and 
plaintiff,  the  judge  who  tries  the  action  may,  at  or  after  the  trial,  enter  plaintifl 
such  judgment  as  the  nature  of  the  case  may  require,  for  the  defendant 

giving  the  notice  against  the  third  party:  provided  that  execution 
thereof  be  not  issued  without  leave  of  the  judge  until  after  satisfaction 
by  such  defendant  of  the  verdict  or  judgment  against  him.  And  if  the 
action  is  finally  decided  in  the  plaintiff's  favour,  otherwise  than  by 
trial,  the  Court  or  a  judge  may,  on  application  by  motion  or  summons, 
as  the  case  may  be,  order  such  judgment,  as  the  nature  of  the  case  may 
require  to  be  entered  for  the  defendant,  giving  the  notice  against  the 
third  party  at  any  time  after  satisfaction  by  the  defendant  of  the  amoimt 
recovered  by  the  plaintiff  against  him. 

52.  If  a  third  party  appears  pursuant  to  the  third-party  notice,  the  Application 
defendant  giving  the  notice  may  apply  to  the  Court  or  a  judge  for  J^  ^^«"^* 
directions,  and  the  Court  or  judge,  upon  the  hearing  of  such  application, 

may,  if  satisfied  that  there  is  a  question  proper  to  be  tried  as  to  the 
liability  of  the  third  party  to  make  the  contribution  or  indemnity 
claimed,  in  whole  or  in  part,  order  the  question  of  such  liability,  as 
between  the  third  party  and  the  defendant  giving  the  notice,  to  be  tried 
in  such  manner,  at  or  after  the  trial  of  the  action,  as  the  Court  or  judge 
may  direct ;  and,  if  not  so  satisfied,  may  order  such  judgment  as  the 
nature  of  the  case  may  require  to  be  entered  in  favour  of  the  defendant 
giving  the  notice  against  the  third  party  (r). 

(r)  Under  this  rule,  judgment  against  a  third  party  who  has  appeared  pursuant 
to  a  third-party  notice,  but  on  an  application  by  the  defendant  for  directions  declines 
to  state  any  defence,  may  be  ordered,  if  the  judge  is  not  satisfied  that  there  is  any 
question  proper  to  be  tried  as  to  the  liability  of  the  third  party  (Olowestenhir^ 
Banking  Co.  y.  Phillippa,  12  Q.  B.  D.  633).  See  also^<;//y.  Badehzen,  W,  N.  (1883), 
208 ;  CaUter  t.  Chapman^  W.  N.  (1884),  31 ;  Borough  v.  Jamet^  W.  N.  (1884),  32 ; 
and  the  oases  cited  in  notes  to  r.  48,  ante^  p.  348. 

53.  The  Court  or  a  judge  upon  the  hearing  of  the  application  men-  Third  party 

tioned  in  rule  52,  may,  if  it  shall  appear  desirable  to  do  so,  give  the  leave  to 

defend. 
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Old.  XVI.  third  party  liberty  to  defend  the  action,  upon  such  tenus  as  may  be 
just,  or  to  appear  at  the  trial  and  take  such  part  therein  as  may  be  just, 
and  generally  may  order  such  proceedings  to  be  taken,  documents  to 
be  delivered,  or  amendments  to  be  made,  and  give  such  directions  as  to 
the  Court  or  judge  shall  appear  proper  for  haying  the  question  most 
conveniently  determined,  and  as  to  the  mode  and  extent  in  or  to  which 
the  third  party  shall  be  bound  or  made  liable  by  the  judgment  in  the 
action  (5). 

(0  See  MaeAlliiter  y.  Bishop  of  Rochetter,  6  G.  P.  D.  194  ;  Witham  y.  Fcim,  49 
L.  J.  Ch.  242  ;  Schneider  v.  Batty  8  Q.  B.  D.  701 ;  The  Bianea^  8  P.  D.  91 ;  Colee  t. 
Civil  Service  Association ^  26  Ch.  D.  629,  cited  in  note  [p)  to  r.  48,  ante^  p.  348. 

Costi.  54.  The  Court  or  a  judge  may  decide  all  questions  of  costs,  as  be- 

tween a  third  party  and  the  other  parties  to  the  action,  and  may  order 
any  one  or  more  to  pay  the  costs  of  any  other,  or  others,  or  give  such 
direction  as  to  costs  as  the  justice  of  the  case  may  require  (/). 

(t)  See  Jahlochkoff  Co,  y.  MeMurdo,  W.  N.  (1884),  94  ;  Bates  y.  BureheU^  W.  N. 
(1884),  108. 

55.  Where  a  defendant  claims  to  be  entitled  to  contribution  or 
indemnity  against  any  other  defendant  to  the  action  (u),  a  notice 
may  be  issued  and  the  same  procedure  shall  be  adopted,  for  the  deter- 
mination of  such  questions  between  the  defendants  as  would  be  issued 
and  taken  against  such  other  defendant,  if  such  last-mentioned 
defendant  were  a  third  party;  but  nothing  herein  contained  shall 
prejudice  the  rights  of  the  plaintiff  against  any  defendant  in  the 
action. 

Claim  against      (^)  Where  the  claim  is  against  a  00-defendant  no  leave  is  leqoired  before  issning 
co-defendant     ^^  notice ;  but  of  course  the  defendant  may  move  to  discharge  the  service  {Towte  y. 

Lovnidgey  26  Ch.  D.   76).     See  also  ButUnr  v.  ButUr^  14  Ch.  D.  329;  Sawyer  y. 

Sawyer,  W.  N.  (1883),  181,  212  ;  Flower  v.  Todd,  W.  N.  (1884),  47. 
In  Catton  v.  Bennett,  26  Ch.  B.  161,  a  Tender  sued  for  specific  performance, 

making  the  auctioneer  who  held  the  deposit  a  co-defendant.    The  defence  was, 

that  the  purchaser  had  been  misled  by  the  auctioneer's  advertisement,  to  which  the 

plaintiff  replied,  denying  the  auctioneer's  authority  to  issue  the  advertisement. 

Held,  that  the  purchaser  could  not  claim  indemnity  against  his  co-defendant,  the 

auctioneer. 


Where 
defendant 
claims  con- 
tribution or 
indemnity 
against  co- 
defendant. 


Fft>oeeding8 
not  to  abate 
by  marriage, 
death  or 
bankruptcy, 
or  become 
defective  by 
devolution  of 
estate. 


ORDER  XVn. 

Chakoe  07  Fabtibs  by  Death,  &o. 

1.  A  cause  or  matter  shall  not  become  abated  by  reason  of  the 
marriage,  death  or  banlcruptcy  of  any  of  the  parties,  if  the  cause  of 
action  survive  or  continue  (v) ;  and  shall  not  become  defective  by  the 
assignment,  creation,  or  devolution  of  any  estate  or  title  pendente  lite  ; 
and,  whether  the  cause  of  action  survives  or  not,  there  shall  be  no 
abatement  by  reason  of  the  death  of  either  party  between  the  verdict 
or  finding  of  the  issues  of  fact  and  the  judgment,  but  judgment  may 
in  such  case  be  entered,  notwithstanding  the  death. 

This  order  does  not  alter  the  law  as  to  what  actions  do  and  what  do  not  sorvive, 
see  Kirk  v.  Tbdd,  21  Ch.  D.  484.  As  to  the  survival  of  actions,  see  FhiUipe  y. 
Bomfray,  24  Ch.  D.  439 ;  Kirk  v.  TM. 
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(9)  The  rale  applies  only  where  the  cause  of  action  '*  sarTivee  or  continues'*  in    Ord.  XYII. 
some  person  who  is  before  the  Court ;  aooordinglj,  where  a  aoU  plaintiff  becomes 


bazilcrupt,  the  action  is  at  an  end  {Eldridgey,  Burgess,  7  Ch.  D.  411 ;  Jackson  t.  N,  Abatement 
J?.  £y.  Co.,  6  Ch.  D.  844 ;  see  also  Zloyd  y.  Dimmack,  7  Ch.  D.  398 ;  Warder  y.  of  cause  or 
Saunders,  10  Q.  B.  D.  114 ;  Twyeross  y.  Grant,  4  C.  P.  D.  40).  matter. 

2.  In  case  of  the  marriage,  death,  or  bankruptoj,  or  deyolution  of  Husband,  &c. 
estate  by  operation  of  law,  of  any  party  to  a  cause  or  matter,  the  J^^^rty  or  ^ 
Court  or  a  judge  may,  if  it  be  deemed  necessary  for  the  complete  seryed  with 
Bettlement  of  all  the  questions  involved,  order  that  the  husband,  per-  ^®"^' 
Bonal  representative,  trustee,  or  other  successor  in  interest,  if  any,  of 

Biich  party  be  made  a  party,  or  be  served  with  notice  in  such  manner 
and  form  as  hereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
judge  shall  think  just,  and  shall  make  such  order  for  the  disposal  of 
the  cause  or  matter  as  may  be  just  {w). 

(to)  On  the  bankruptcy  of  a  sole  plaintiff  he  cannot  continue  the  action ;  if  his  Bankruptcy, 
trustee  declines  to  proceed  with  it,  the  action  may  be  stayed  by  a  judge  at  CSiambers ; 
if  there  are  two  trustees,  and  one  refuses  to  go  on,  the  other  may  have  an  order  to 
continue,  making  his  co-tmstee  a  defendant :  see  Jackson  y.  JV.  £.  Rtf,  Co,,  6  Ch. 
D.  844 ;  Warder  y.  Saunders,  10  Q.  B.  D.  114  ;  Re  Hopkins,  30  W.  R.  601.  Where 
the  defendant  in  an  action  on  a  bill  of  exchange  became  bankrupt,  the  Court 
refused  to  allow  the  action  to  proceed  against  the  trustee  {Barter  y.  Dubeux,  7  Q.  B. 
D.  413). 

As  to  the  plaintiff's  course  when  the  sole  defendant  in  a  creditor's  administration 
suit  dies,  pending  an  application  for  the  appointment  of  a  receiver,  see  Cash  v. 
Farker,  12  Ch.  D.  293. 

3.  In  case  of  an  assignment  (ir),  creation,  or  devolution  of  any  Continuation 

estate  or  title  pendente  lite,  the  cause  or  matter  may  be  continued  by  or  ^  P«x*«d- 

against  the  person  to  or  upon  whom  such  estate  or  title  has  come  or 

devolved. 

(:r)  See  Semr  y.  Zateson,  16  Ch.  D.  121.  If  a  party  to  a  foreclosure  suit  has  Assignment 
assigned  his  interest  after  decree,  the  assignee  may  be  made  a  party  even  after  the  pendente  Hte. 
order  for  foreclosure  absolute  {Campbell  y.  Holyland,  7  Ch.  D.  166). 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  Order  to 
other  event  occurring  after  the  commencement  of  a  cause  or  matter,  **^^^®' 
and  causing  a  change  or  transmission  of  interest  or  liability  (y),  or  by 
reason  of  any  person  interested  coming  into  existence  after  the  com* 
menoement  of  the  cause  or  matter,  it  becomes  necessary  or  desirable 

that  any  person  not  already  a  party  should  be  made  a  party,  or  that 
any  person  already  a  party  should  be  made  a  party  in  another 
capacity,  an  order  that  the  proceedings  shall  be  carried  on  between 
the  continuing  parties,  and  such  new  party  or  parties,  may  be 
obtained  ex  parte  on  application  to  the  Court  or  a  judge,  upon  an 
allegation  of  such  change,  or  transmission  of  interest  or  liability,  or  of 
such  person  interested  having  come  into  existence  (z). 

(y)  See  Re  Ooold,  W.  N.  (1884),  186. 

(z)  The  order  is  obtained  in  Chambers,  or  by  petition  of  course,  or  by  motion  of  Order  to 
course  (Rofey  y.  Miller,  24  W.  R.  109 ;  W.  «.  (1875),  226 ;  Darey  y.  Whittaker,  continue,  how 
33  L.  T.  178;  W.N.  (1876),  17;  Walker  y.  Blaekmore,  W.  N.  (1876),   112;  cf.  obtained. 
Crane  v.  Loftus,  24  W.  B.  93  ;  Seton,  1630). 

An  executor  who  obtains  an  order  to  continue,  renders  himself  personally  liable  Costs, 
for  the  costs  of  the  action  {Boynton  y.  Boyntcn,  4  App.  Cas.  733) ;  and  see  Borne- 
man  y.  Wilson,  28  Ch.  D.  63  ;   Watson  y.  HoUiday,  20  Ch.  D.  780  ;  31  W.  B.  636, 
where  trustees  in  bankruptcy  of  a  defendant  had  to  pay  the  costs. 

As  to  the  course  on  the  appointment  of  a  new  trustee  in  a  bankruptcy,  see  Pooley*s  Trustee  in 
Trustee  v.  Whetham,  28  Ch.  D.  38.  bankruptcy. 
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Ord.  XVII. 

Death  of 
appellant. 

Counter- 
claim. 


Birth  of  an 
infant 
pendente  lite. 


"  Cause  or 
matter." 

Title  of 
action. 

Person  at- 
tending pro- 
ceedings. 

Service  of 
order  to 
continue. 


Application 
to  discharge 
order. 


Person  under 
disabilitj. 


Order  to 
proceed. 


On  the  death  of  an  appellant  his  executor  may  carry  on  the  appeal  under  the 
common  order  of  revivor  (Ranson  v.  FattoHy  17  Ch.  D.  767). 

An  order  of  revivor  oi  the  original  action  obtained  by  the  plaintiff  agunst  the 
representatives  of  a  deceased  defendant  who  had  delivered  a  counterclaim  does  not 
authorize  them  to  continue  the  counterclaim  against  the  plaintiff ;  a  separate  order 
is  necessary  [Andrew  y.  Aitkeny  21  Ch.  D.  175), 

After  a  great  lapse  of  time  the  right  to  revive  is  not  absolute,  and  the  Court  will 
exercise  a  discretion  as  to  allowing  it ;  see  Curtis  v.  Sheffield^  20  Ch.  D.  398  ;  Futsell 
V.  Dotcdin^y  27  Ch.  D.  237. 

Where  proceedings  have  been  taken  in  an  action  after  it  has  become  defective 
by  the  birth  of  an  infant  who  is  a  necessary  party,  the  infant  should  be  made  a 
party  by  the  common  order  to  carry  on  proceedings  between  the  continuing  parties 
and  the  infant;  and  the  order  should  go  on  to  direct  an  inquiry  whether  any 
proceedings  affecting  the  interest  of  the  infant  have  been  taken  in  the  action  since 
its  birth,  and,  if  so,  whether  it  will  be  fit  and  proper  and  for  the  benefit  of  the 
infant  that  he  should  be  bound  thereby ;  and  if  so  certified  the  infant  to  be  bound  ac- 
cordingly. If  the  inquiry  be  answered  in  the  negative,  the  plaintiff  or  person  having 
the  conduct  can  still  proceed  by  supplemental  action  {Peter  v.  Thotnas-Feter,  26  Ch. 
D.  181 ;  and  see  Seton,  1527,  Form  3). 

A  petition  may  of  course  be  ordered  to  be  carried  on  by  an  executor ;  see,  e.  g., 
Jte  Atkins,  1  Ch.  D.  82 ;  Be  Dynevor  Co.,  W.  N.  (1878),  199,  decided  under  the  rules 
of  1876. 

As  to  altering  the  title  of  the  action  where  an  order  of  revivor  is  obtained,  see 
Miller  v.  Huddlestone,  W.  N.  (1881),  171 ;  Seear  v.  Lawson,  16  Ch.  D.  121. 

A  person  attending  the  proceedings  under  an  administration  judgment  may 
obtain  an  order  to  revive  {Burstall  v.  Fearon,  24  Ch.  D.  126). 

5.  An  order  obtained  as  in  the  last  preceding  rule  mentioned  shall, 
unless  the  Court  or  judge  shall  otherwise  direct,  be  served  upon  the 
continuing  party  or  parties,  or  their  solicitors,  and  also  upon  each  such 
new  party,  unless  the  person  making  the  application  be  himself  the 
only  new  party,  and  the  order  shall  from  the  time  of  such  service, 
subject  nevertheless  to  the  next  two  following  rules,  be  binding  on  the 
persons  served  therewith,  and  every  person  served  therewith  who  is  not 
already  a  party  to  the  cause  or  matter  shall  be  bound  to  enter  an 
appearance  thereto  within  the  same  time  and  in  the  same  manner  as 
if  he  had  been  served  with  a  writ  of  summons. 

6.  Where  any  person  who  is  under  no  disability  or  under  no  disabi- 
lity other  than  coverture,  or  being  under  any  disability  other  than 
coverture,  but  having  a  guardian  ad  litem  in  the  cause  or  matter  shall 
be  served  with  such  order  as  in  rule  4  mentioned,  such  person  may 
apply  to  the  Court  or  a  judge  to  discharge  or  vary  such  order  at  any 
time  within  twelve  days  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability  other  than  cover- 
ture, and  not  having  a  guardian  ad  litem  in  the  cause  or  matter,  is 
served  with  any  order  as  in  rule  4  mentioned,  such  person  may  apply 
to  the  Court  or  a  judge  to  discharge  or  vary  such  order  at  any  time 
within  twelve  days  from  the  appointment  of  a  guardian  ad  litem  for 
such  party,  and  imtil  such  period  of  twelve  days  shall  have  expired  such 
order  shall  have  no  force  or  effect  as  against  such  last-mentioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter  dies,  and 
the  cause  of  action  survives,  but  the  person  entitled  to  proceed 
fails  to  proceed,  the  defendant  (or  the  person  against  whom  the  cause 
or  matter  may  be  continued)  may  apply  by  summons  to  compel  the 
plaintiff  (or  the  person  entitled  to  proceed)  to  proceed  within  such  time 
as  may  be  ordered ;  and  in  default  of  such  proceeding,  judgment  may 
be  entered  for  the  defendant,  or,  as  the  case  may  be,  for  the  person 
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against  whom  the  cause  or  matter  might  have  been  continued ;  and  in    Ord.  XVn. 
BXLch  case,  if  the  plaintiff  has  died,  execution  may  issue  as  in  the  case 
provided  for  by  Ord.  XLII.  r.  23. 

9.  Where  any  cause  or  matter  becomes  abated  or  in  the  case  of  any  Entry  of 
BTich  change  of  interest  as  is  by  this  order  provided  for,  the  solicitor  *^**®^?®^t*^ 
for  the  plaintiff  or  person  having  the  conduct  of  the  cause  or  matter, 

as  the  case  may  be,  shall  certify  the  fact  to  the  proper  officer,  who  shall 
cause  an  entry  thereof  to  be  made  in  the  cause-book  opposite  to  the 
name  of  such  cause  or  matter  (a). 

(a)  This  rule  is  taken  from  Cons.  Ord.  XXI.  r.  7. 

10.  Where  any  cause  or  matter  shall  have  been  standing  for  one  Abated  causea 
year  in  the  cause-book  marked  as  **  abated,"  or  standing  over  generally,  ©ut  of  cause- 
Buch  cause  or  matter  at  the  expiration  of  the  year  shall  be  struck  out  book. 

of  the  cause-book  (i). 

(&)  ThiB  rule  Ijb  almost  identioal  with  Cons.  Ord.  XXI.  r.  8.  Under  special  cir- 
cumstanoes  a  cause  has  (by  consent)  been  retained  {Brooke  t.  Ihddy  6  Jur.  N.  S. 
664). 

OEDEE  XVni. 
JonTDEB  OF  Causes  of  Action. 

1.  Subject  to  the  following  rules  of  this  order,  the  plaintiff  may  Joinder  of 
unite  in  the  same  action  several  causes  of  action,  but  if  it  appear  to  the  ^^^  *^ 
Court  or  a  judge  that  any  such  causes  of  action  cannot  be  conveniently 

tried  or  disposed  of  together,  the  Court  or  judge  may  order  separate 
trials  of  any  of  such  causes  of  action  to  be  had,  or  may  make  such 
other  order  as  may  be  necessary  or  expedient  for  the  separate  disposal 
thereof  (c). 

{e)  Cf.  the  provisions  of  Ord.  XVI.,  ante,  p.  333.    As  to  alternative  claims,  see  Altematiye 
Boffot  V.  Eaaton,  7  Ch.  D.  1 ;  Child  v.  SUnning,  7  Oh.  D.  413  ;  11  Ch.  D.  82  ;  Smith  claims. 
v.  RieharcUotiy  4  0.  F.  D.  112.    Where  the  cause  of  action  against  one  defendant  is 
totally  disconnected  with  that  against  the  other  defendants  except  so  far  as  it  arises 
out  of  an  incident  in  the  same  transaction  there  is  a  misjoinder  (Burstall  v.  Beyfuu^ 
26  Ch.  D.  36). 

2.  No  cause  of  action  shall  unless  by  leave  of  the  Court  or  a  judge  What  causes 
be  joined  with  an  action  for  the  recovery  of  land  except  claims  in  te  joined  with 
respect  of  mesne  profits  or  arrears  of  rent  or  double  value  in  respect  action  to 

of  the  premises  claimed,  or  any  part  thereof,  and  damages  for  breach  '®<'°^®'^  ^*^^- 
of  any  contract  under  which  the  same  or  any  part  thereof  are  held  or 
for  any  wrong  or  injury  to  the  premises  claimed  {d). 

(<Q  Leave  to  join  causes  of  action  under  this  rule  must  be  obtained  before  the  Leave  to  be 

writ  is  issued  {Pileher  v.  Sinds,  1 1  Ch.  D.  906  ;  see,  however,  Mttsgrave  v.  Stevens,  obtained 

W.  N.  (1881),  163) ;  and  the  rule  applies  to  a  counter-claim  {Compton  v.  Freston,  before  writ 

21  Ch.  D.  138).  issued. 

A  foreclosure  action  is  an  action  for  the  recoveiy  of  land  within  the  meaning  ^y^at  is  an 

of  this  rule  {Hoary.  Loe,  W.  N.  (1884),  241,  not  following  Tawell  v.  Slate  Co.,  3  action  for  the 

Ch.  D.  629  ;    and  see  Harlock  v.  Ashberry,  19  Ch.  D.  639  ;  Heath  v.  Ftigh,  7  App.  recovery  of 

Cas.  236 ;  6  Q.  B.  D.  346 ;   Wood  v.  Wheater,  22  Ch.  D.  281) ;  but  an  action  "to  ig^^     ^ 
establish  title  to  land,''  not  claiming  possession,  is  not  {Oledhill  y.  Hunter,  14  Ch.  D. 
492,  not  following  JThetstone  v.  Bewia,  1  Ch.  D.  99). 
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Ord.  XVIII.        Leave  has  been  griven  to  join  with  an  action  for  recovery  of  land  a  claim  for  a 

receiver  {Allen  v.  Kennett^  24  W.  R.  845) ;  for  adminifitration  of  personal  estate 

Causes  of  (pitching  v.  Kitching,  24  W.  R.  901  ;  W.  N.  (1876),  225 ;   WheUUme  v.  Dewit,  1 

action  joined     Ch.  D.  99) ;  for  delivery  up  and  cancellation  of  a  deed  and  further  relief  {CooJe  v. 
with  action  to  Enchmarchy  2  Ch.  D.  Ill) ;  for  the  conveyance  of  property  vested  in  the  defendant 
recover  land,     as  trustee  (Manisty  v.  Kenealy^  24  W.  R.  918) ;  for  damages  for  trespass  and  assault 
{Dennis  v.  Crompton,  W.  N.  (1882),  121). 

Claims  for  declaration  of  title,  declaration  that  a  lease  was  granted  under  a 
mistake,  recovery  of  rents  and  profits,  a  receiver,  and  possession  may  be  combined 
without  leave ;  see  Gledhill  v.  Hunter.     See  also  Kendrick  v.  Roberts^  30  W.  R.  366. 


Claims  by 
trustee  in 
bankruptcy. 

By  or  against 
husband  and 
wife. 

By  or  against 
executor  or 
adminis- 
trator. 


Joint  and 
several  claims. 

Proviso  as 
to  IT.  4,  6,  6. 

Order  to  con- 
fine the 
action. 


Exclusion  of 
causes  of 
action. 


3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  unless  by 
leave  of  the  Court  or  a  judge,  be  joined  with  any  claim  by  him  in  any 
other  capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  joined  with 
claims  by  or  against  either  of  them  separately. 

5.  Claims  by  or  against  an  executor  or  administrator  as  such  may 
be  joined  with  claims  by  or  against  him  personally,  provided  the  last- 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor 
or  administrator  (c). 

(e)  See  Padwick  v.  Scott,  2  Ch.  B.  736.  The  rule  does  not  apply  to  counter- 
claims [Macdonald  v.  Carington,  4  C.  F.  D.  28). 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by  them 
or  any  of  them  separately  against  the  same  defendant. 

7.  The  last  three  preceding  rules  shall  be  subject  to  Bules  1,  8 
and  9  of  this  order. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  in  the  same 
action  several  causes  of  action  which  cannot  be  conveniently  disposed 
of  together,  may  at  any  time  apply  to  the  Court  or  a  judge  for  an 
order  confining  the  action  to  such  of  the  causes  of  action  as  may  be 
conveniently  disposed  of  together. 

9.  If,  on  the  hearing  of  such  application  as  in  the  last  preceding 
rule  mentioned,  it  shall  appear  to  the  Court  or  a  judge  that  the 
causes  of  action  are  such  as  cannot  all  be  conveniently  disposed  of 
together,  the  Court  or  judge  may  order  any  of  such  causes  of  action  to 
be  excluded,  and  consequential  amendments  to  be  made,  and  may 
make  such  order  as  to  costs  as  may  be  just  (/). 

(/)  See  Smith  v.  Hiehardwn,  4  C.  P.  D.  112. 


Rules  of 
pleading. 

Pleading. 


ORDER  XIX. 

Pleading  Generally. 

1.  The  following  rules  of  pleading  shall  be  used  in  the  High  Court 
of  Justice  {ff). 

(^)  As  to  the  definition  of  a  "  pleading,"  see  Judicature  Act,  1873,  8.  100,  ante, 
p:  277. 


Statement  of        2.  The  plaintiff  shall,  subject  to  the  provisionB  of  Ord.  XX.,  and  at 
meut  of      "     ^^^^  ^^^^  ^^^  ^  ^^^^  manner  as  therein  prescribed,  deliver  to  the 
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defendant  a  statement  of  his  claim,  and  of  the  relief  or  remedy  to     Ord.  XIX. 
which  he  claims  to  be  entitled.     The  defendant  shall,  subject  to  the  defence  and 
provisions  of  Ord.  XXI.,  and  at  such  time  and  in  such  manner  as  reply, 
therein  prescribed,   deliver  to  the  plaintiff  his  defence,  set-off,   or 
counterclaim  (if  any),  and  the  plaintiff  shall,  subject  to  the  provisions 
of  Ord.  XXm.,  and  at  such  time  and  in  such  manner  as  therein  pre- 
scribed, deliver  his  reply  (if  any)  to  such  defence,  sot-off,  or  counter- 
claim (A).     Such  statements  shall  be  as  brief  as  the  nature  of  the  case 
will  admit,  and  the  taxing  officer  in  adjusting  the  costs  of  the  action 
shall  at  the  instance  of  any  party,  or  may  without  any  request,  inquire 
into  any  unnecessary  prolixity,  and  order  the  costs  occasioned  by  such 
prolixity  to  be  borne  by  the  party  chargeable  with  the  same  (i'). 

(A)  A  plaintiff  may  reply  by  trarene  or  by  confession  and  avoidance,  or  by  both  Reply, 
combined  (Hall  t.  Eve,  4  Ch.  I).  341).  _    ,.  . 

{•)  See  Davy  ▼.  Garrett,  7  Ch.  D.  473  ;  and  see  Ord.  LXV.  r.  27  (20),  pott.  Prolixity. 

3.  A  defendant  in  an  action  may  set  off  or  set  up  by  way  of  counter-  Set-off  and 
claim  against  the  claims  of  the  plaintiff,  any  right  or  claim,  whether  by  defendant. 
Buch  set-off  or  counterclaim  sound  in  damages  or  not,  and  such  set-off 
or  counterclaim  shall  have  the  same  effect  as  a  cross  action,  so  as  to 
enable  the  Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross  claim.  But  the  Court  or  a  judge 
may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the  opinion 
of  the  Court  or  judge  such  set-off  or  counterclaim  cannot  be  con- 
yenienUy  disposed  of  in  the  pending  action,  or  ought  not  to  be  allowed, 
refuse  permission  to  the  defendant  to  avail  himself  thereof  {k). 

{k)  This  mle  is  sufficiently  vide  to  allow  a  counterclaim  to  include  any  case  Set-off  and 
raised  by  way  of  defence,  whether  it  is  or  is  not  connected  with,  or  of  the  same  counterclaim, 
character  as,  the  plaintiff's  claim,  and  whether  it  sound  in  damages  or  not ;  see 
Oray  v.  Webb,  21  Ch.  D.  802 ;  Beddall  v.  Maitland,  17  Ch.  D.  174  ;  see,  however, 
FelUu  Y.  Neptune  Iruuranee  Company,  5  C.  P.  D.  34  ;  28  W.  R.  406  ;  Macdonald  v. 
CaringUm,  4  C.  P.  D.  28.  Thus  the  defendant  to  an  action  for  an  account  may 
coimterclaim  for  damages  for  arrest  under  a  writ  of  ne  exeat  {Lees  y.  Patterson,  7 
Ch.  D.  866)  ;  a  claim  to  enforce  a  separation  deed  may  be  met  by  a  counterclaim 
for  a  judicial  separation  (Bemnt  y.  Wood,  12  Ch.  D.  606) ;  an  action  for  rent  by  a 
set-off  for  the  price  of  goods  supplied  to  the  plaintiff,  and  a  counterclaim  for 
damages  and  specific  penormance  of  an  agreement  for  a  lease  (Attcood  v.  Miller, 
W.  N.  (1876),  11) ;  and  see  Hodson  y.  Mochi,  8  Ch.  D.  669;  Hwfgone  y.  Tweed,  10 
Ch.  D.  369).  Nor  is  it  essential  to  a  counterclaim  that  it  should  show  a  claim  to 
an  amount  equalling  the  plaintiff's  claim  (Moatyn  y.  West  Mostyn  Co.,  1  C.  P.  D. 
146) ;  and  where  a  defendant  is  sued  by  two  plaintiffs  jointly,  he  may  counterclaim 
against  them  separately  {Manchester,  Sheffield  and  Lincolnshire  ky.  v.  Brooks,  2  Ex.  D. 
243).  As  to  a  set-off  and  counterclaim  for  damages  against  the  assignee  of  a  chose 
in  action  for  breach  of  contract  by  the  assignor,  see  Young  y.  Kitehin,  3  Ex.  D.  127; 
Fellas  y.  Neptune  Insurance  Co.,  6  C.  P.  D.  34. 

But  a  set-off  or  counterclaim  can  only  be  for  matters  for  which  an  action  would  Must  be  for 
lie :  see  Bawley  v.  Hawley,  1  Q.  B.  D.  460  ;   Newell  y.  National  Provincial  Bank,  1  matters  for 
C.  P.  D.  496  ;  Birmingham  Estates  Co.  y.  Smith,  13  Ch.  B.  606 ;  Oathercole  y.  Smith,  which  an 
17  Ch.  D.  4.    And  though  by  Judicature  Act,  1873,  s.  24  (3),  the  defendant  may  action  would 
have  relief  not  only  ag^ainst  the  plaintiff  but  also  against  any  other  person  whether  a  lie. 
party  to  the  action  or  not,  still  in  this  case  the  relief  sought  must  (by  the  words  of 
the  section)  '*  relate  to  or  be  connected  with  the  original  subject  of  the  cause  or 
matter*'  (Barber  y.  Blaiberg,  19  Ch.  D.  476  ;   Padwick  y.  Scott,  2  Ch.  D.  736) ;  and 
further,  no  counterclaim  can  be  set  up  which  does  not  seek  relief  against  the  plain- 
tiff, either  separately  or  jointly  with  some  other  person  (Fumess  y.  Booth,  4  Ch.  D. 
686  ;  Harris  y.  Gamble,  6  Oh.  D.  748;   Warner  y.  Twining,  24  W.  R.  636;  Treleven 
v.  Bray,  45  L.  J.  Ch.  113 ;  1  Ch.  D.  176). 
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Ord.  XIX. 


Counter- 
claim is  in 
effect  a  crosS' 
action. 


Disallowance 
of  set-off  or 
counter- 
claim. 

Revivor. 


Facts,  not 
evidence,  to 
be  pleaded. 


Pleadings  to 
be  aign^. 


Fonns  of 
pleadings. 


Accordingly,  if  the  defendant  claims  indemnity  or  contribution  against  a  third 
party  in  which  the  plaintiff  is  not  interested,  and  wishes  to  bring  such  third  party 
into  the  action,  he  must  adopt  the  course  pointed  out  by  Ord.  X"VT.  rr.  iS  et  seq., 
ante,  p.  347  ;  but  he  cannot  proceed,  by  way  of  counterclaim. 

It  is  no  objection,  however,  that  the  third  party  added  by  the  counterclaim  could 
not  have  been  a  party  to  the  plaintiff* s  original  claim ;  see  Turner  v.  Hednetford  Go* 
Co.yZ  Ex.  D.  145.  A  defendant  cannot  counterclaim  either  against  the  plaintiff 
or  a  third  party  in  the  alternative  [Central  African  Co.  v.  Grovdy  48  L.  J.  Ex.  610) ; 
nor  can  a  third  party,  brought  in  by  a  coimterclaim,  counterclaim  against  the  de- 
fendant who  brought  him  in  {Street  v.  Gover^  2  Q.  B.  D.  498).  "^ot  can  a  third 
party  brought  in  under  Ord.  XVI.  r.  48,  counterclaim  against  the  plaintiff  {Eden 
V.  jrcardale  Co.,  W.  N.  (1884),  232).  But  a  plaintiff,  in  reply  to  a  defendant's 
counterclaim,  may  counterclaim  in  respect  of  a  cause  of  action  arising  at  the  same 
time  and  out  of  the  same  transaction  as  the  defendant's  counterclaim  {Toke  v. 
Andrews,  8  Q.  B.  D.  428). 

A  counterclaim  is,  in  effect,  a  cross  action,  and  therefore  a  plaintiff  by  discon- 
tinuing his  action  after  a  counterclaim  has  been  delivered,  cannot  put  an  end  to  it 
so  as  to  prevent  the  defendant  from  enforcing  against  him  the  causes  of  action  con- 
tained in  the  counterclaim.  See  Ord.  XXI.  r.  16,  post,  p.  364  ;  and  see  MeGowan 
V.  Middleton,  11  Q.  B.  D.  464 ;  overruling  Vavasseur  v.  Krupp,  16  Ch.  D.  474,  both 
decided  under  the  Rules  of  1875. 

The  Court  in  its  discretion  may  disallow  a  set-off  or  counterclaim  ;  see,  for  in- 
stances, Ord.  XXI.  r.  16,  post,  p.  364,  and  note  thereto.  In  such  case,  the  Court 
of  Appeal  will  not  interfere  except  under  very  special  droumstances  [Huggons  y. 
Tweed,  10  Ch.  D.  359). 

An  order  to  revive  the  original  action  against  the  representatives  of  a  deceased 
defendant  does  not  authorize  them  to  prosecute  a  counterclaim  (Andr$w  t.  Aitken^ 
21  Ch.  D.  175). 

As  to  the  difference  between  set-off  and  counterclaim,  see  Gathercole  y.  Smith,  7 
Q.  B.  D.  626  ;  Stooke  v.  Taylor,  6  Q.  B.  D.  669. 

Where  there  is  an  agreement  to  refer  the  subject-matter  of  a  counterclaim,  the 
counterclaim  will  be  stayed  on  the  application  of  the  plaintiff  {Spartali  y.  Van 
Hoom,  W.  N.  (1884),  32). 

4.  Every  pleading  shall  contain,  and  contain  only,  a  statement  in  a 
summary  form  of  tlie  material  facts  on  which  the  party  pleading  relies 
for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  evidence  by 
which  they  are  to  be  proved,  and  shall,  when  necessary,  be  divided 
into  paragraphs,  numbered  consecutively.  Dates,  stuns,  and  numbers 
shall  be  expressed  in  figures  and  not  in  words.  Signature  of  coimsel 
shall  not  be  necessary ;  but  where  pleadings  have  been  settled  by 
counsel  or  a  special  pleader  they  shall  be  signed  by  him ;  and  if  not  so 
settled  they  shall  be  signed  by  the  solicitor,  or  by  the  party  if  he  sues 
or  defends  in  person  (/). 

(/)  In  an  action  to  recover  land,  the  statement  of  claim  must  ahow  how  the 
plaintiff's  title  is  made  out  {Philipps  v.  Fhilippt,  4  Q.  B.  D.  127) :  and  so  in  an 
action  on  the  covenants  in  a  lease,  the  plaintiff  claiming  as  assign  of  the  reversion 
must  show  how  the  reversion  became  vested  in  him  {Davis  v.  James,  26  Ch.  D.  778). 
In  an  action  to  restrain  the  obstruction  of  a  right  of  way,  the  plaintiff  must  ahow 
whether  he  claims  by  prescription  or  grant,  and  with  reasonable  certainty  the  ter- 
mini of  the  way,  and  its  coiu^e  {Harris  v.  Jenkins,  22  Ch.  D.  481). 

The  rule  that  evidence  is  not  to  be  pleaded  applies  to  admissions  as  well  as  to 
other  evidence  {Davg  v.  Garrett,  7  Ch.  D.  473). 

5.  The  forms  in  Appendices  C,  D.  and  E.,  when  applicable,  and 
where  they  are  not  applicable  forms  of  the  like  character,  as  near  as 
may  be,  shall  be  used  for  aU  pleadings,  and  where  such  forms  are 
applicable  and  sufficient  any  longer  forms  shall  be  deemed  prolix,  and 
the  costs  occasioned  by  such  prolixity  shall  be  disallowed  to  or  borne 
by  the  party  so  using  the  same,  as  the  case  may  be  (m). 

(m)  For  these  fonns,  see  infra  ;  and  see  as  to  their  uae,  The  Isis,  8  P.  D.  227 ;  32 
W.  R.  171. 
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6.  In  all  cases  in  which  the  party  pleading  relies  on  any  mis-     Ord.  XIX. 
representation,  fraud,  breach  of  trust,  wilful  default,  or  undue  influ-  Particulars  of 
ence,  and  in  all  other  cfuses  in  which  particulars  may  be  necessary  miflrepreeen- 
beyond  such  as  are  exemplified  in  the  forms  aforesaid,  particulars  be  stated.  ' 
(with  dates  and  items  if  necessary)  shall  be  stated  in  the  pleading  (n) ; 
provided  that,  if  the  particulars  be  of  debt,  expenses,  or  damages,  and 

exceed  three  folios,  the  fact  must  be  so  stated,  with  a  reference  to  fuU 
particulars  already  delivered  or  to  be  delivered  with  the  pleading. 

(fi)  See  Seligfnann  y.  Young^  W.  N.  (1884),  93.  The  plaintiffs  sued  their  agents 
for  an  account,  allegingc  fraud  in  general  terms.  The  defendants  denied  the 
charges,  and  pleaded  a  settled  aooonnt.  The  plaintiffs  applied  for  production  of 
documents.  Cotton,  L.  J.,  held,  affirming  Bacon,  V.-C,  that  the  plaintiffs  were 
not  bound  to  give  particulars  of  fraud  under  this  rule  before  obtaining  discovery. 
Fry,  L.  J.,  held,  that  the  allegations  of  fraud  not  being  sufficient  to  open  a  settled 
account,  the  allegations  ought  to  be  made  sufficient  ^fore  discovery  was  allowed 
(WhyU  V.  Ahreni,  26  Ch.  D.  717). 

7.  A  further  and  better  statement  of  the  nature  of  the  claim  or  Further  and 
defence,  or  further  and  better  particulars  of  any  matter  stated  in  any  ^>«*ter  state- 
pleading,  notice,  or  written  proceeding  requiring  particulars,  may  in 

aU  cases  be  ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as 
may  be  just  (o). 

(o)  See  Seligmann  v.  Young,  W.  K.  (1884),  93  ;  Blaekie  v.  Oamaaton,  ibid,  222. 

8.  The  party  at  whose  instance  particulars  have  been  delivered  Time  for 
imder  a  judge's  order  shaU,  unless  the  order  otherwise  provides,  have  S^I^Sm*^'^ 
the  same  length  of  time  for  pleading  after  the  delivery  of  the  parti- 
culars that  he  had  at  the  return  of  the  summons.     Save  as  in  this  rule 
provided,  an  order  for  particulars  shall  not,  unless  the  order  otherwise 
provides,  operate  as  a  stay  of  proceedings,  or  give  any  extension  of 

time. 

9.  Every  pleading  which  shall  contain  less  than  ten  folios  {p)  (every  Pleadings 
figure  being  counted  as  one  word)  may  be  either  printed  or  written,  prf^J^^   ^ 
or  partly  printed  and  partly  written,  and  every  other  pleading,  not 

being  a  petition  or  summons,  shall  be  printed. 

{p)  A.  folio  is  seventy- two  words  (Ord.  LXV.  r.  27  (14),  infra), 

10.  Every  pleading  or  other  document  required  to  be  delivered  to  a  Pleadings  and 
party,  or  between  parties,  shall  be  delivered  in  the  manner  now  in  use  jj^^^ 

to  the  solicitor  of  every  party  who  appears  by  a  solicitor,  or  to  the  delivered, 
party  if  he  does  not  appear  by  a  solicitor,  but  if  no  appearance  has 
been  entered  for  any  party,  then  such  pleading  or  document  shall  be 
delivered  by  being  filed  with  the  proper  officer  (y). 

{g^j  See  as  to  this  rule  generally,  Dj/mondv,  Cj-oft,  3  Ch.  D.  512;  a  notice  of  Delivery  by 
motion  may  be  filed  {Dynumd  v.  Croft;  Morton  v.  Miller ^  3  Ch.  D.  616).  filing. 

Filing  is  unnecessary  when  personal  service  has  been  effected  {Whitaker  v. 
Thuratony  W.  N.  (1876),  232  ;  Henskaw  v.  Jtenshaw,  W.  N.  (1880),  7). 

In  the  Chancery  Division  judgments,  orders,  notices  of  motion  tor  attachment, 
and  other  documents  requiring  personal  service,  cannot  be  filed  in  default  of  appear- 
ance without  an  order  or  leave  of  a  master,  and  no  pleadings  or  documents  can  be 
filed  under  this  rule  unless  an  affidavit  of  service  or  an  office  copy  thereof  be  first 
produced  to  the  officer  (C.  O.  Pr.  Bules,  post,  p.  527). 


358 


RULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  XIX. 


"Proper 
officer.' ' 

Pleadings  to 
be  delivered 
and  marked. 


Plea  of  not 
guilty. 


Allegations  of 
fact  must  be 
Bpecificallj 
denied. 


Gonditiona 
precedent. 


Hatters  to  be 
pleaded. 


Where  a  defcndiint  becomes  bankrupt  after  notice  of  trial,  and  an  order  of  revivor 
is  made  and  served  on  the  trustee,  it  is  not  necessary  to  file  the  pleadings  if  the 
trustee  does  not  appear  (Chorlton  v.  Dickie,  13  Ch.  D.  160). 

As  to  the  meaning  of  **  proper  officer,"  see  Ord.  LXXI.  r.  1,  infra. 

11.  Every  j)leading  shall  be  delivered  between  parties,  and  shall 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
delivered,  the  reference  to  the  letter  and  number  of  the  action,  the 
division  to  which  the  judge  (if  any)  to  whom  the  action  is  assigned 
belongs,  the  title  of  the  action,  and  the  description  of  the  pleading, 
and  shall  be  indorsed  with  the  name  and  place  of  business  of  the 
solicitor  and  agent,  if  any,  delivering  the  same,  or  the  name  and 
address  of  the  party  delivering  the  same  if  he  does  not  act  by  a 
solicitor. 

12.  Nothing  in  these  rules  contained  shall  affect  the  right  of  any 
defendant  to  plead  not  guilty  by  statute.  And  every  defence  of  not 
guilty  by  statute  shall  have  the  same  effect  as  a  plea  of  not  guilty  by 
statute  has  heretofore  had.  But  if  the  defendant  so  plead,  he  shall 
not  plead  any  other  defence  to  the  same  cause  of  action  without  the 
leave  of  the  Court  or  a  judge. 

13.  Every  allegation  of  fact  in  any  pleading,  not  being  a  petition  or 
simmions,  if  not  denied  specifically  or  by  necessary  implication,  op 
stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall 
be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic,  or  person 
of  unsound  mind  not  so  found  by  inquisition  (r). 

(r)  A  defendant  who  by  his  statement  of  defence  simply  **  pats  the  plaintiffs  to 
proof  of  the  several  allegations  in  their  statement  of  claim,''  thereby  admits  the 
facts  alleged  in  the  statement  of  claim  (ffarri*  v.  Gamble,  7  Ch.  D.  877).  See 
generally  as  to  allcgfations,  admissions,  and  denials  in  pleadings,  Green  v.  Sevin, 
13  Ch.  D.  689  ;  Collctte  v.  Goode^  7  Ch.  D.  842 ;  Tildealey  v.  Karper,  10  Ch.  D.  393  ; 
Thorp  V.  Holdsicorth,  3  Ch.  D.  637. 

As  to  the  course  when  one  of  several  defendants  is  an  infant,  see  National  and 
Provincial  Bank  v.  Evane,  30  W.  R.  177,  and  Ord.  XVI.  r.  21,  ante,  p.  339. 

14.  Any  condition  precedent,  the  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  his 
pleading  by  the  plaintiff  or  defendant  (as  the  case  may  be);  and, 
subject  thereto,  an  averment  of  the  performance  or  occurrence  of  all 
conditions  precedent  necessary  for  the  case  of  the  plaintiff  or  defendant 
shall  be  implied  in  his  pleading  («). 

(•)  See  TFhiting  v.  East  Zondtm  Watencorki  0>,,  W.  N.  (1884),  10. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must  raise  by 
his  pleading  all  matters  which  show  the  action  or  counterclaim  not 
to  be  maintainable,  or  that  the  transaction  is  either  void  or  voidable 
in  point  of  law,  and  all  such  grounds  of  defence  or  reply,  as  the  case 
may  be,  as  if  not  raised  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the  pre- 
ceding pleadings,  as  for  instance,  fraud.  Statute  of  Limitations, 
release,  payment,  performance,  facts  showing  illegality  either  by 
statute  or  common  law,  or  Statute  of  Frauds. 
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16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except  by    Ord.  XIX 
way  of  amendment,  raise  any  new  ground  of  claim  or  contain  any  pjea^jj^,  ^^^ 
allegation  of  fact  inconsistent  with  the  preyious  pleadings  of  the  party  and  incon- 
pleading  the  same.  "*^^*  °^"^- 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of  BenialB  to  be 
defence  to  deny  generally  the  grounds  alleged  by  the  statement  of  ■P^'ific. 
claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  grounds 

alleged  in  a  defence  by  way  of  counter-claim)  but  each  party  must  deal 
specifically  with  each  allegation  of  fact  of  which  he  does  not  admit  the 
truth,  except  damages  (/). 

(0  See  Tharp  v.  Moldtworth,  3  Oh.  D.  637  ;  Byrd  v.  Nunn,  6  Ch.  D.  781 ;  7  Ch.  Denial  of 
D.  284 ;  Harris  v.   Gamble,  7  Ch.  D.  877 ;  Tildeaky  v.  Harper,   10  Ch.  D.   393.  allegations. 
Unless  the  alle^tions  in  the  statement  of  claim  are  specifically  denied  the  plaintiff 
may  move  for  judgment  as  upon  an  admission  of  fact  in  the  pleadings  {Rutter  y. 
Tregent,  12  Ch.  D.  768). 

This  rule  does  not,  it  seems,  apply  to  a  reply  to  an  ordinary  defence  unaccom- 
panied by  a  counterclaim  (Williamaon  y.  X.  ^  N,  W,  Ry,,  12  Ch.  D.  787);  but 
where  there  is  a  defence  and  eounterdaim  the  plaintiff  in  his  reply  must  deny 
specifically  aU  the  allegations  he  does  not  wish  to  admit  (Oreen  y.  Sevin,  13  Ch.  D. 
689  ;  Benbow  y.  Low,  13  Ch.  D.  663). 

18.  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his  reply  may  Joinder  of 
join  issue  upon  the  defence,  and  each  party  in  his  pleading  (if  any)  "''^®* 
subsequent  to  reply  may  join  issue  upon  the  previous  pleading.     Such 
joinder  of  issue  shall  operate  as  a  denial  of  every  material  allegation 

of  facts  in  the  pleading  upon  which,  issue  is  joined,  but  it  may  except 
any  facts  which  the  party  may  be  willing  to  admit,  and  shall  then 
operate  as  a  denial  of  the  facts  not  so  admitted  (u). 

(«)  See  note  to  r.  17.    See  also  as  to  reply,  EaU  v.  Eve,  4  Ch.  D.  341. 

19.  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  Eyasiye 
the  previous   pleading  of   the  opposite  party,  he  must  not  do  so  P®*^"^fif"- 
evasively,  but  answer  the  point  of  substance.     Thus,  if  it  be  alleged 

that  he  received  a  certain  sum  of  money,  it  shall  not  be  sufficient  to 
deny  that  he  received  that  particular  amount,  but  he  must  deny  that 
he  received  that  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  if  an  allegation  is  made  with  divers  circumstances,  it 
shall  not  be  sufficient  to  deny  it  along  with  those  circumstances  (t?). 

(t^)  This  rule  is  founded  on  Cons.  Ord.  XV.  r.  2.  For  cases  see  Thorp  y. 
Soldiworih,  3  Ch.  D.  637 ;  Ryrd  y.  Ktmn,  6  Ch.  D.  711 ;  7  Ch.  D.  284 ;  Tildeslef/ 
y.  Harper,  10  Ch.  D.  393. 

20.  When  a   contract,  promise,  or  agreement  is  alleged  in  any  Pleading 
pleading,  a  bare  denial  of  the  same  by  the  opposite  petrty  shall  be  •    5^*^^  ^^ 
construed  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  of  contract, 
agreement  alleged,  or  of  the  matters  of  fact  from  which  the  same  may 

be  implied  by  law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in 
law  of  such  contract,  promise,  or  agreement,  whether  with  reference 
to  the  Statute  of  Frauds  or  otherwise  (t^). 

(fr)  For  form  of  defence  setting  up  the  Statute  of  Frauds,  see  App.  D.,  sect.  4, 
infra.  See  Clark  y.  CallotP,  W.  N.  (1876),  262  ;  46  L.  J.  Q.  B.  63  ;  Byrd  y.  Nunn, 
7  Ch.  D.  284. 
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Ord.  XIX. 

PleadiDg 
effect  of 
documents. 

Pleading 
malice,  &o. 


Fraud. 


Pleading 
notice. 


Pleading 
letters,  con- 
versations, &o. 


Presumptions 
of  law. 


Want  of  form. 


Striking  out 
unnecessary 
or  scandalous 
matter. 


Striking  out 
unnecessary 
or  improper 
matter. 


Nothing 
relevant  is 
BoandalouB. 


Affidavits. 


21.  Wherever  the  contents  of  any  document  are  material,  it  shall  be 
sufficient  in  any  x^^^^^^^^^g  ^^  state  the  eflFect  thereof  as  briefly  as 
possible,  without  setting  out  the  whole  or  any  part  thereof  unless  the 
precise  words  of  the  document  or  any  part  thereof  are  material. 

22.  AMierever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall  be 
sufficient  to  allege  the  same  as  a  fact  without  setting  out  the  circum- 
stances from  which  the  same  is  to  be  inferred  (x). 

(j)  As  to  alleging  fraud  see  Davy  v.  Oarrettf  7  Ch.  D.  p.  489 ;  Wallingford  v. 
Mutual  Society y  6  App.  Cas.  685. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  of  any 
fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact, 
unless  the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred,  be  material. 

24.  Whenever  any  contract  or  any  relation  between  any  persons  is 
to  be  implied  from  a  series  of  letters  or  conversations,  or  otherwise 
from  a  number  of  circumstances,  it  shedl  be  sufficient  to  allege  such 
contract  or  relation  as  a  fact,  and  to  refer  generally  to  such  letters, 
conversations,  or  circumstances  without  setting  them  out  in  detail.  And 
if  in  such  case  the  person  so  pleading  desires  to  rely  in  the  alternative 
upon  more  contracts  or  relations  than  one  as  to  be  implied  from  such 
circumstances,  he  may  state  the  same  in  the  alternative. 

25.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact 
■which  the  law  presumes  in  his  favour  or  as  to  which  the  burden  of 
proof  lies  upon  the  other  side,  unless  the  same  has  first  been  specifically 
denied:  {e.g,j  consideration  for  a  bill  of  exchange,  where  the  plaintiff 
sues  only  on  the  bill,  and  not  for  the  consideration  as  a  substantive 
ground  of  claim.) 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the 
ground  of  any  alleged  want  of  form. 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  proceedings 
order  to  be  struck  out  or  amended  any  matter  in  any  indorsement  or 
pleading  which  may  be  unnecessary  or  scandalous  or  which  may  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action  (y) ;  and 
may  in  any  such  case,  if  they  or  he  shall  think  fit,  order  the  costs  of 
the  application  to  be  paid  as  between  solicitor  and  client  (2). 

(y)  This  rule  is  substantially  the  same  as  Ord.  XXVII.  r.  1,  R.  S.  C.  1876.  The 
power  thus  given  to  the  Court  has  been  freely  exercised  ;  see  for  instances  Caihin 
V.  Cradocky  3  Ch.  D.  376  ;  BUtke  v.  Albion  Assurance  Society^  4o  L.  J.  C.  P.  663  ; 
Coyle  V.  Gumming^  27  W.  R.  629  (scandal  and  irrelevancy)  ;  Williamson  v.  X.  ^  N. 
W.  Ry.  Co.,  12  Ch.  D.  787  ;  Ileugh  v.  Chamberlain,  25  W.  R.  742  ;  Davy  v.  Garrett, 
7  Ch.  D.  473 ;  Smith  v.  British  Marine  Insurance  Association,  W.  N.  (1883).  232 
(embarrassing  pleadings).  The  striking  out  of  pleadings  is  in  the  discretion  of  the 
judge,  and  the  Court  of  Appeal  will  only  interfere  in  extreme  oases  (Davy  v.  Garrett ; 
Golding  v.  Wharton  Salt  Works,  1  Q.  B.  D.  374  ;    WaUon  v.  Rodwell,  3  Ch.  D.  380). 

Nothing  relevant  to  the  issue  (however  objectionable  in  itself)  can  be  scaadaloua 
{Christie  V.  Christie,  8  Ch.  499  ;  21  W.  R.  493 ;  Rubery  v.  Grant,  13  Eq.  443  ;  26 
L.  T.  538 ;  Fisher  v.  Owen,  8  Ch.  D.  645). 

Improper  pleadings  should  be  struck  out,  rather  than  be  left  to  be  dealt  with  aa  a 
question  of  costs  (Watson  v.  Rod  well). 

As  to  scandalous  matter  in  affidavits,  see  Ord.  XXXVIII.  r.  11,  post. 
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ApplioationB  to  strike  out  should  be  made  by  BummoiiB  {Marriott  v.  Marriott^  26     Ord.  TCTTC, 
W.  B.  416  ;  W.  K.  (1878),  67). 


(z)  A  party  who  introduces  scandalous  matter  will  generally  be  ordered  to  pay  Application 

the  whole  costs  thereby  occasioned  as  between  solicitor  and  cdient,  including  the  to  strike  out. 

costs  of  an  appeal  {Christie  v.  Christie  ;  Forester  v.  Itead,  6  Ch.  40  ;  19  W.  B.  114  ;  q^^^l^ 
Mubery  v.  Grant) ;  and  see  Morgan  &  Wurtzburg  on  Costs,  p.  36,  seq. 

[Bule  28  applies  only  to  actions  for  damage  by  collision  between  yessels,  and 
proyides  for  the  filing  of  a  document  to  be  called  a  Preliminary  Act.] 


OEDER  XX. 
Statement  of  Claim. 

1.  The  deliver  J  of    statements  of    claim  shall  be    regulated    as  Statement  of 
follows :—  <*^**™- 

(a.)  Where  the  writ  is  specially  indorsed  under  Ord.  m.  r.  6,  no 
further  statement  of  claim  shall  be  delivered,  but  the  iiidorse- 
ment  on  the  writ  shall  be  deemed  to  be  the  statement  of 
claim  (a) : 

(a)  As  to  a  further  and  better  statement,  see  Ord.  XIX.  r.  7,  ante^  p.  357. 

(b.)  Subject  to  the  provisions  of  Ord.  XIII.  r.  12,  as  to  filing  a 
statement  of  claim  when  there  is  no  appearance^  no  statement 
of  claim  need  be  delivered  unless  the  defendant  at  the  time  of 
entering  appearance,  or  within  eight  days  thereafter,  gives 
notice  in  writing  to  the  plaintiff  or  his  solicitor  that  he  requires 
a  statement  of  claim  to  be  delivered  (&). 

{b)  In  no  case  where  the  writ  is  specially  indorsed  can  the  defendant  require  a 
statement  of  claim  {G,  y,  S.,  W.  N.  (1883),  233). 

(c.)  If  no  statement  of  claim  has  been  delivered  and  the  defendant 
gives  notice  requiring  the  delivery  of  a. statement  of  claim,  the 
plaintiff  shall,  unless  otherwise  ordered  by  the  Court  or  a 
judge,  deliver  it  within  five  weeks  from  the  time  of  the 
plaintiff  receiving  such  notice : 

(d.)  The  plaintiff  may  (except  as  in  (a.)  mentioned)  deliver  a  state- 
ment of  claim,  either  with  the  writ  of  summons  or  notice  in 
lieu  of  writ  of  summons,  or  at  any  time  afterwards  either 
before  or  after  appearance,  notwithstanding  that  the  defen- 
dant may  have  appeared  and  not  required  the  delivery  of  a 
statement  of  claim  :  Provided  that  in  no  case  where  a  defen- 
dant has  appeared  shall  a  statement  be  delivered  more  than 
six  weeks  after  the  appearance  has  been  entered  unless  other- 
wise ordered  by  the  Court  or  a  judge : 

(e.)  Where  the  plaintiff  delivers  a  statement  of  claim  without  being 
required  to  do  so,  or  the  defendant  unnecessarily  requires  such 
statement,  the  Court  or  a  judge  may  make  such  order  as  to 
the  costs  occasioned  thereby  as  shall  be  just,  if  it  appears  that 
the  delivery  of  a  statement  of  claim  was  unnecessary  or  im- 
proper. 
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Ord.  XX. 


[Rule  2  applies  only  to  Probate  actions.] 

[Rule  3  applies  only  to  Admiralty  actions  in  rem.'] 


Alteration  of 
indorsement 
on  writ. 


4.  Whenever  a  statement  of  claim  is  delivered  the  plaintiff  may 
therein  alter,  modify,  or  extend  his  claim  without  any  amendment  of 
the  indorsement  of  the  T^Tit. 
Place  of  trial.  5.  The  statement  of  claim  must  in  all  cases  in  which  it  is  proposed 
that  the  trial  should  bo  elsewhere  than  in  Middlesex,  show  the  pro- 
posed place  of  trial. 

6.  Every  statement  of  claim  shall  state  specifically  the  relief  which 
the  plaintiff  claims,  either  simply  or  in  the  alternative,  and  it  shall 
not  be  necessary  to  ask  for  general  or  other  relief,  which  may  always 
be  given,  as  the  Court  or  a  judge  may  think  just,  to  the  same  extent 
as  if  it  had  been  asked  for  (c).  And  the  same  rule  shall  apply  to 
any  counterclaim  made,  or  relief  claimed  by  the  defendant,  in  his 
defence. 


Relief  to  be 

specifically 

claimed. 


Prayer  for 
general  relief. 

Distinct 
causes  of 
complaint. 


Stated  or 

settled 

account. 


(c)  As  to  what  may  be  asked  for  under  a  prayer  for  general  relief,  see  Cargill  v. 
Bower t  10  Ch.  D.  608 ;  Jervis  v.  Berridge,  8  Ch.  367. 

7.  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct 
claims  or  causes  of  complaint  founded  upon  separate  and  distinct 
grounds,  they  shall  be  stated,  as  far  as  may  be,  separately  and  dis- 
tinctly. And  the  same  ride  shaU  apply  where  the  defendant  relies 
upon  several  distinct  grounds  of  defence,  set-off,  or  counterclaim 
founded  upon  separate  and  distinct  facts. 

8.  In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled 
account,  the  same  shall  be  alleged  with  particulars,  but  in  eveiy  case 
in  which  a  statement  of  account  is  relied  on  by  way  of  evidence  or 
admission  of  any  other  cause  of  action  which  is  pleaded,  the  same 
shall  not  be  alleged  in  the  pleadings. 

[Rule  9  applies  only  to  Probate  actions.] 


Actions  for 
debt  or 
liquidated 
demand. 


BiUs  of  ex- 
change, &c. 


Denial  of 
matters  of 
fact. 


OEDEE  XXI. 

Defence  and  Counteeclaim. 

1.  In  actions  for  a  debt  or  liquidated  demand  in  money  comprised 
in  Ord.  m.  r.  6,  a  mere  denial  of  the  debt  shall  be  inadmissible  {d), 

(d)  See  Copley  v.  Jackton,  W.  N.  (1884),  39. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques, 
a  defence  in  denial  must  deny  some  matter  of  fact :  e.  g,,  the  drawing, 
making,  endorsing,  accepting,  presenting,  or  notice  of  dishonour  of 
the  bill  or  note. 

3.  In  actions  comprised  in  Ord.  m.  r.  6,  dasses  (A.)  and  (B.),  a 
defence  in  denial  must  deny  such  matters  of  fact,  from  which  the 
liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed ;  e.  g,,  in 
actions  for  goods  bargained  and  sold  or  sold  and  delivered,  the  defence 
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must  deny  the  order  or  contract,  the  delivery,  or  the  amount  claimed ;     Ord.  XXI. 
in  an  action  for  money  had  and  received,  it  must  deny  the  receipt  of 
the  money,  or  the  existence  of  those  facts  which  are  alleged  to  make 
such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed  or  Damaget. 
their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases, 

unless  expressly  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other  party  to  Denial  of 
claim  as  executor,  or  as  trustee  whether  in  bankruptcy  or  otherwise,  ^I^J^^^  &o^ 
or  in  any  representative  or  other  alleged  capacity,  or  the  alleged  con- 
stitution of  any  partnership  firm,  he  shall  deny  the  same  specifically. 

6.  Where  a  statement  of  claim  is  delivered  to  a  defendant  he  shall  p^ivery  of 

Q61G11C0 
deliver  his  defence  within  ten  days  from  the  delivery  of  the  statement  ^here  state- 

of  claim,  or  from  the  time  limited  for  appearance,  whichever  shall  be  ™«?*  of 

last,  unless  such  time  is  extended  by  the  Court  or  a  judge. 

7.  A  defendant  who  has  appeared  in  an  action,  and  who  has  neither  Where  no 
received  nor  required  the  delivery  of  a  statement  of  claim,  must  deliver  t,u\m : 
his  defence  (if  any)  at  any  time  within  ten  days  after  his  appearance, 

imless  such  time  is  extended  by  the  Court  or  a  judge  (0). 

(e)  See  note  (ff)  to  next  rule. 

8.  Where  leave  has  been  given  to  a  defendant  to  defend  under  Under  Ord. 
Ord.  XTV".,  he  shall  deliver  his  defence  (if  any)  within  such  time  as  ^^^* 
shall  be  limited  by  the  order  giving  him  leave  to  defend,  or  if  no  time 

is  thereby  limited  then  within  eight  days  (/)  after  the  order  (y). 

(/)  See  £fferton  ▼.  Anderson^  W.  N.  (1884},  96. 

{ff)  The  time  for  deliyering  a  statement  01  defence  does  not  nm  between  the  time 
of  the  taking  out  and  the  hearing  of  a  summons  under  Ord.  XIV.  IHobson  v.  Monkt. 
W.  N.  (1884),  8). 

9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that  any  allega-  Costs  occa- 

tions  of  fact  denied  or  not  admitted  by  the  defence  ought  to  have  been  ^^^^  ^7 

J  o  improper 

admitted,  the  Court  or  judge  may  make  such  order  as  shall  be  just  denial  of 
with  respect  to  any  extra  costs  occasioned  by  their  having  been  denied  **^**" 
or  not  admitted  (A). 

(A)  As  to  notice  to  admit  facts,  see  Ord.  XXXII.  r.  4,  poti^  p.  396.  See  also 
Old.  XIX.  r.  13,  anU^  p.  368. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  as  sup-  Oounter- 
porting  a  right  of  counterclaim,  he  shall,  in  his  statement  of  defence,  ^^™^* 
state  specifically  that  he  does  so  by  way  of  counterclaim  (t ). 

(i)  The  defendant  must  state  specifically  in  his  counterclaim  the  facts  upon  which  Counter- 
he  relies  for  retief  [jOrowe  v.  Barnieot,  6  Ch.  D.  766 ;  Holloway  v.  Torkt  26  W.  R.  claim  must 
627  ;  and  see  Silifnan  v.  Mayhew^  24  W.  R.  486).    JBut  a  counterclaim  may  refer  to  state  facts, 
statements  of  fact  in  the  pleadings  on  which  the  defendant  relies  without  setting 
them  out  in  extenso  {Birmtnyham  Estatet  Co,  v.  Smithy  13  Ch.  D.  606). 

11.  Where  a  defendant  by  his  defence  sets  up  any  coimterdaim  Further  title 
which  raises  questions  between  himself  and  the  plaintiff  along  with  ^dcomS^r- 
any  other  persons,  he  shall  add  to  the  title  of  his  defence  a  further  daim. 
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OriXXI. 


Service  on 
third  party. 


Appearance. 


Reply  to 
counter- 
claim. 


Excluflion  of 
counter- 
claim. 


Gonnter- 
daim  not 
stayed  by  dis- 
miMal,  &c., 
of  action. 

Defendant 
may  hare 


title  similar  to  tlie  title  in  a  statement  of  claim  setting  forth  the  names 
of  all  the  persons  who,  if  such  counterclaim  were  to  be  enforced  by 
cross  action,  would  be  defendants  to  such  cross  action,  and  shall  deliver 
his  statement  of  defence  to  such  of  them  as  are  parties  to  the  action 
within  the  period  within  which  he  is  required  to  deliver  it  to  the 
plaintiff  (A). 

(A)  See  Ord.  XIX.  r.  3,  and  note  thereto,  ante,  p.  355. 

12.  Where  any  such  person  as  in  the  last  preceding  rule  mentioned 
is  not  a  party  to  the  action,  he  shall  be  summoned  to  appear  by  being 
served  with  a  copy  of  the  defence,  and  such  service  shall  be  rege- 
lated by  the  same  rules  as  are  hereinbefore  contained  with  respect 
to  the  service  of  a  writ  of  summons,  and  every  defence  so  served 
shall  be  indorsed  in  the  Form  No.  2  in  Appendix  B.  or  to  the  like 
effect  (/). 

(/)  Until  such  service  no  person  has  a  right  to  be  treated  as  a  d^endant  or  to 
enter  an  appearance  {Fraser  v.  Cooper  Sail  ^  Co.,  23  Ch.  D.  686). 
As  to  service  of  writs  of  summons,  see  Ord.  IX.,  ante,  p.  316. 
For  this  form,  see  infra. 

13.  Any  person  not  a  defendant  (m)  to  the  action,  who  is  served  with 
a  defence  and  counterclaim  as  aforesaid,  must  appear  thereto  as  if  he 
had  been  served  with  a  writ  of  summons  to  appear  in  an  action. 

(m)  Query,  should  this  be  **  party  ?  " 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counterclaim 
thereby  made  may  deliver  a  reply  within  the  time  within  which  he 
might  deliver  a  defence  if  it  were  a  statement  of  claim  (n). 

{n)  The  time  is  ten  days ;  see  rule  6,  ante,  p.  363. 

15.  Where  a  defendant  sets  up  a  counterclaim,  if  the  plaintiff  or 
any  other  person  named  in  manner  aforesaid  as  party  to  such  counter- 
claim contends  that  the  claim  thereby  raised  ought  not  to  be  disposed 
of  by  way  of  counterclaim,  but  in  an  independent  action,  he  may  at 
any  time  before  reply  apply  to  the  Court  or  a  judge  for  an  order 
that  such  counterclaim  may  be  excluded,  and  the  Court  or  a  judge 
may,  on  the  hearing  of  such  application,  make  such  order  as  shall  be 
just  (o). 

(o)  For  instances  of  counterclaims  being'  excluded,  see  Naylor  v.  Farrer,  W.  K. 
(1878),  187 ;  26  W.  R.  809 ;  FadwUk  v.  Seott,  2  Ch.  D.  736 ;  Young  v.  Kitehin,  3 
kx.  D.  127 ;  Harria  v.  Gamble,  6  Ch.  D.  748.  In  Euggma  v.  Tweed,  10  Ch.  D.  369 ; 
Eodton  y.  Moehi,  8  Ch.  D.  569  ;  and  Dear  v.  Sworder,  4  Ch.  D.  476,  the  application 
to  exdnde  failed. 

The  application  is  usually  made  by  motion,  but  may  be  made  by  summons :  see 
Naylor  v.  Farrer;  Huggme  v.  Tweed, 

16.  If ,  in  any  case  in  which  the  defendant  sets  up  a  counterclaim, 
the  action  of  the  plaintiff  is  stayed,  discontinued,  or  dismissed,  the 
counterclaim  may  nevertheless  be  proceeded  with. 

17.  Where  in  any  action  a  set-off  or  counterclaim  is  established  as 
a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge  may,  if  the 
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balance  is  in  favour  of  the  defendant,  give  judgment  for  the  defendant    Ord.  XXI. 
for  such  balance,  or  may  otherwise  adjudge  to  the  defendant  such  judgment  for 

relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case  (p).  balance  found 

due  to  him. 
(p)  The  '*  balance  *'  referred  to  in  this  rule  ia  the  balance  which  results  upon  the 
hearing  of  the  action  {Jiol/e  y.  Maclaren^  3  Ch.  D.  106).     As  to  the  costs,  where 
claim  and  counterclaim  are  both  successful,  see  Ward  y.  Morne^  23  Gh.  D.  377. 

[Rule  18  applies  only  to  Probate  actions.] 

19.  In  every  case  in  which  a  party  shall  plead  the  general  issue,  Pleading  the 
intending  to  give  the  special  matter  in  evidence  by  virtue  of  an  Act  of  ^"^^^  ^eexie. 
Parliament,  he  shall  insert  in  the  margin  of  his  pleading  the  words  '*  by 
statute,"  together  with  the  year  of  the  reign  in  which  the  Act  of  Par- 
liament on  which  he  relies  was  passed,  and  also  the  chapter  and  section 

of  such  Act,  and  shaU  specify  whether  such  Act  is  public  or  otherwise ; 
otherwise  such  defence  shall  be  taken  not  to  have  been  pleaded  by 
virtue  of  any  Act  of  Parliament. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement.  Pleas  in 

21.  No  defendant  in  an  action  for  the  recovery  of  land  {q)  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his  recover  land, 
defence  depends  on  an  equitable  estate  or  right  or  he  claims  relief 

upon  any  equitable  ground  against  any  right  or  title  asserted  by  the 
plaintiff.  But,  except  in  the  cases  hereinbefore  mentioned,  it  shall  be 
sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
shall  be  taken  to  be  implied  in  such  statement  that  he  denies,  or  does 
not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's  statement 
of  claim.  He  may  nevertheless  rely  upon  any  ground  of  defence  which 
he  can  prove  except  as  hereinbefore  mentioned. 

(q)  As  to  what  is  an  action  for  the  reooverv  of  land,  see  Ord.  XVIII.  r.  2,  and  Action  for 
notes  thereto,  ante^  p.  363.    This  rule  adopts  we  decision  in  Banford  y.  McAnulty^  t^aa^^sij  of 
8  Add.  Cas.  466,  decided  under  R.  8.  G.  1876.  land. 

Where  the  defendant  relies  on  an  equitable  title,  he  must  set  out  the  material 
facts  on  which  he  relies  (Sutelife  v.  James,  27  W.  R.  760). 

ORDEE  XXn. 

Paymbnt  into  and  otjt  of  Coukt  and  Tender. 

1.  Where  any  action  is  brought  to  recover  a  debt  or  damages  (r).  Payment  into 
any  defendant  may,  before  or  at  the  time  of  delivering  his  defence,  or  ^^urt  in 
at  any  later  time  by  leave  of  the  Court  or  a  judge,  pay  into  Court  a  debt  or 
sum  of  money  by  way  of  satisfaction,  which  shall  be  taken  to  admit  the  damages, 
claim  or  cause  of  action  in  respect  of  which  the  payment  is  made ;  or 
he  may,  with  a  defence  denying  liability  (except  in  actions  or  counter- 
claims for  libel  or  slander)  pay  money  into  Court  which  shall  be 
subject  to  the  provisions  of  rule  6 :  provided  that  in  an  action  on  a 
bond  under  the  statute  8  &  9  Will.  HI.  c.  11  («),  payment  into  Court 
shall  be  admissible  to  particular  breaches  only,  and  not  to  the  whole 
action  (««). 

(r)  The  rule  only  applies  to  actions  for  debt  or  damages  strictly  so  called ;  it  does  "  Debt  or 
not  apply  to  an  action  for  an  account  (ykhols  y.  Event,  22  Ch.  D.  611}.  damages.' 


f» 


366 


RULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  XXII.         (»)  As  to  this  statute,  see  Freston  y.  Dania^  L.  R.  8  Ex.  19 ;  and  see  also  Ord. 
XIII.  r.  14,  ante^  p.  330. 


8  &  9  Will.  3,       (ss)  As  to  payment  into  Court  without  admitting  liability,  see  Wheeler  y.   United 
0.  11.  Telephone  Co.,  13  Q.  B.  D.  597. 


Payment  in 
to  be  signified 
in  defence. 

Tender. 


Payment 
into  Court 
before 
defence. 


Payment  out 
of  money 
paid  in. 


Payment  into 
Court  with 
denial  of 
liability. 


2.  Payment  into  Court  shall  be  signified  in  the  defence,  and  the 
claim  or  cause  of  action  in  satisfaction  of  which  such  payment  is  made 
shall  be  specified  therein. 

3.  With  a  defence  setting  up  a  tender  before  action,  the  sum  of 
money  alleged  to  have  been  tendered  must  be  brought  into  Court. 

4.  If  the  defendant  pays  money  into  Court  before  delivering  his 
defence,  he  shall  serve  upon  the  plaintiff  a  notice  specifying  both  the 
fact  that  he  has  paid  in  such  money,  and  also  the  claim  or  cause  of  action 
in  respect  of  which  such  payment  has  been  made.  Such  notice  shall 
be  in  the  Form  No.  3  in  Appendix  B.,  with  such  variations  as  circum- 
stances may  require  {t), 

{t)  For  this  form,  see  infra. 

5.  In  the  following  cases  of  payment  into  Court  under  this  order, 
viz.  : — 

(a.)  When  payment  into  Court  is  made  before  delivery  of  defence : 
(b.)  When  the  liability  of  the  defendant,  in  respect  of  the  claim  or 
cause  of  action  in  satisfaction  of  which  the  payment  into  Court 
is  made,  is  not  denied  in  the  defence  : 
(c.)  When  payment  into  Court  is  made  with  a  defence  setting  up  a 
tender  of  the  sum  paid  : 
the  money  paid  into  Court  shall  be  paid  out  to  the  plaintiff  on  his 
request,  or  to  his  solicitor  on  the  plaintiff's  written  authority,  unless 
the  Court  or  a  judge  shall  otherwise  order. 

6.  When  the  liability  of  the  defendant,  in  respect  of  the  daim  or 
cause  of  action  in  satisfaction  of  which  the  payment  into  Court  has 
been  made,  is  denied  in  the  defence  (u),  the  following  rules  shall 
apply : — 

(a.)  The  plaintiff  may  accept,  in  satisfaction  of  the  daim  or  cause 
of  action  in  respect  of  which  the  payment  into  Court  has 
been  made,  the  sum  so  paid  in,  in  which  case  he  shall  be 
entitled  to  have  the  money  paid  out  to  him  as  hereinafter 
provided,  notwithstanding  the  defendant's  denial  of  liability, 
whereupon  all  further  proceedings,  in  respect  of  such  claim 
or  cause  of  action,  except  as  to  costs  shall  be  stayed ;  or  the 
plaintiff  may  refuse  to  accept  the  money  in  satisfaction  and 
reply  accordingly,  in  which  case  the  money  shall  remain  in 
Court  subject  to  the  provisions  hereinafter  mentioned : 

(b.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he  shall,  after 
service  of  such  notice  in  the  Form  No.  4  in  Appendix  B.  as 
is  in  rule  7  mentioned,  or  after  delivery  of  a  reply  accepting 
the  money^  be  entitled  to  have  the  money  paid  out  to  himself 
on  request,  or  to  his  solicitor  on  the  plaintiff's  written  autho- 
rity, unless  the  Court  or  a  judge  shall  otherwise  order : 
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(c.)  If  the  plaintiff  does  not  accept,  in  satisfaction  of  the  claim  or  Oid.  XXII. 
cause  of  action  in  respect  of  which  the  payment  into  Court 
has  been  made,  the  sum  so  paid  in,  but  proceeds  with  the 
action  in  respect  of  such  claim  or  cause  of  action,  or  any  part 
thereof,  the  money  shall  remain  in  Court  and  be  subject  to 
the  order  of  the  Court  or  a  judge,  and  shall  not  be  paid  out 
of  Court  except  in  pursuance  of  an  order.  If  the  plaintiff 
proceeds  with  the  action  in  respect  of  such  claim  or  cause  of 
action,  or  any  part  thereof,  and  recovers  less  than  the  amount 
paid  into  Court,  the  amount  paid  in  shall  be  applied,  so  far 
as  is  necessary,  in  satisfaction  of  the  plaintiff's  claim,  and 
the  balance  (if  any)  shall,  under  such  order,  bo  repaid  to  the 
defendant.  If  the  defendant  succeeds  in  respect  of  such 
claim  or  cause  of  action,  the  whole  amount  shall,  under  such 
order,  be  repaid  to  him. 

(m)  See  Crosland  t.  RouiUdge,  W.  N.  (1883),  228,  cited  in  note  to  next  rule. 

7.  The  plaintiff,  when  payment  into  Court  is  made  before  delivery  Aoceptanoe 
of  defence,  may  within  four  days  after  the  receipt  of  notice  of  such  ^J^^^ 
payment,  or  when  such  payment  is  fbrst  signified  in  a  defence,  may  tion. 
before  reply,  accept  in  satisfaction  of  the  claim  or  cause  of  action  in 

respect  of  which  such  payment  has  been  made  the  sum  so  paid  in,  in 
which  case  he  shall  give  notice  to  the  defendant  in  the  Form  No.  4  in 
Appendix  B.,  and  shall  be  at  liberty,  in  case  the  entire  claim  or  cause 
of  action  is  thereby  satisfied,  to  tax  his  costs  after  the  expiration  of  Costs, 
four  days  from  the  service  of  such  notice,  unless  the  Court  or  a  judge 
shall  otherwise  order,  and  in  case  of  non-payment  of  the  costs  within 
forty-eight  hours  after  such  taxation,  to  sign  judgment  for  his  costs  so 
taxed  (v). 

(v)  Thii  rule  is  substantiallv  identical  with  Ord.  XXX.  r.  4,  R.  S.  C.  1875,  under  Costs, 
which  it  was  decided  that  if  uie  plaintiff  did  not  accept  the  sum  paid  in,  but  went 
on  with  his  action  and  failed  to  recover  more  than  that  amount,  he  was  entitled  to 
the  costs  up  to  the  time  of  payment  in,  and  the  defendant  was  entitled  to  the  sub- 
sequent costs ;  see  Buckton  y.  Hij^gty  4  Ex.  D.  174  ;  27  W.  R.  803  ;  Gretton  v.  Meet, 
7  Ch.  D.  839 ;  26  W.  R.  607  ;  see,  however,  Langridge  v.  Campbell,  2  Ex.  D.  281  ; 
25  W.  R.  351.  See  also,  as  to  costs  under  this  nile.  Greaves  v.  Fleming ,  4  Q.  B.  D. 
226  ;  27  W.  R.  458  ;  Broadhurtt  v.  WilUy,  W.  N.  (1876),  21.  In  XiehoU  v.  Event, 
22  Ch.  D.  611,  it  was  held  that  the  rule  did  not  apply  to  an  action  for  an  account,, 
and  that  even  if  the  plaintiff  accepted,  in  satisfaction  of  his  whole  cause  of  action, 
the  sum  paid  in,  the  Court  still  had  a  discretion  as  to  the  costs. 

Where  money  is  paid  into  Court  with  a  denial  of  liability ,  and  the  plaintiff  accepts 
the  sum  paid  in  in  satisfaction  of  his  claim,  he  cannot  proceed  after  four  days  to 
tax  his  costs  under  rule  7  (Crotland  v.  Routledge,  W.  K.  (1883),  228).  But  see  M^Il- 
ioraith  y.  Green,  13  Q.  B.  D.  897. 

For  this  form,  see  infra, 

8.  Where  money  is  paid  into  Court  in  two  or  more  actions  which  Consolidated 
are  consolidated,  and  the  plaintifE  proceeds  to  trial  in  one,  and  fails,  *^<'°^- 
the  money  paid  in  and  the  costs  in  all  the  actions  shall  be  dealt  with 

under  this  order  in  the  same  manner  as  in  the  action  tried  (u;). 

(vf)  As  to  consolidation  of  actions,  see  Ord.  XLIX.  r.  8. 

9.  A  plaintiff  may,  in  answer  to  a  counterclaim,  pay  money  into  Payment  into 

Court  in 
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Ord.  XXU.    Court,  in  satisfaction  thereof,  subject  to  the  like  conditions  as  to  costs 
^  and  otherwise  as  upon  payment  into  Court  by  a  defendant. 

[Rule  10  applies  only  to  the  Queen^s  Bench  Division.] 


answer  to 
counter- 
claim. 


Payment  into 
Court  under 
an  order. 


Chancery 
Diviflion. 


Rules  relating 
to  funds  in 
Court. 


11.  Money  paid  into  Court  under  an  order  of  the  Court  or  a  judge 
or  certificate  of  a  master  or  associate  shall  not  be  paid  out  of  Court 
except  in  pursuance  of  an  order  of  the  Court  or  a  judge :  Provided 
that,  where  before  the  delivery  of  defence  money  has  been  paid  into 
Court  by  the  defendant  pursuant  to  an  order  under  the  provisions  of 
Ord.  XIV.,  he  may  (unless  the  Court  or  a  judge  shall  otherwise 
order)  by  his  pleading  appropriate  the  whole  or  any  part  of  such 
money,  and  any  additional  payment  if  necessary,  to  the  whole  or  any 
specified  portion  of  the  plaintiff's  claim ;  and  the  money  so  appropriated 
shall  thereupon  be  deemed  to  be  money  paid  into  Court  pursuant  to 
the  preceding  rules  of  this  order  relating  to  money  paid  into  Court, 
and  shall  be  subject  in  all  respects  thereto. 

12.  In  the  Chancery  Division,  the  manner  of  payment  into  and  out 
of  Court,  and  the  manner  in  which  money  in  Court  shall  be  dealt  with, 
shaU  be  subject  to  the  rules  for  the  time  being  in  force  under  the  Court 
of  Chancery  Funds  Act,  1872  (x). 

(x)  For  the  present  mode  of  dealing  with  funds  in  Court,  which  differs  in  many 
important  respects  from  that  formerly  in  use,  see  the  Supreme  Court  Funds  Rules, 
1884,  ante,  p.  215  et  aeq, 

13.  [The  first  part  of  this  rule  relates  only  to  the  Queen^s  Bench  Division.] 

Provided  that  if  any  Act  shall  be  passed  relating  to  funds  in  Court 
in  any  division  of  the  Supreme  Court,  all  money  so  paid  into  Court 
shall  be  subject  to  such  rules  as  may  be  made  under  that  Act,  so  far 
as  applicable  thereto. 

[Rules  14,  16  and  16  apply  only  to  the  Queen^s  Bench  Diyision.] 

17.  Cash  under  the  control  of  or  subject  to  the  order  of  the  Court 
may  be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer  Bills, 
and  21,  10«.  per  cent,  annuities,  and  upon  mortgage  of  freehold  and 
copyhold  estates  respectively  in  England  and  Wales,  as  well  as  in 
Consolidated,  Eeduced,  and  New  3/.  per  cent,  annuities  (y). 

(y)  See  note  to  next  rule. 

18.  Every  application  for  the  purpose  of  the  conversion  of  any 
stocks,  funds,  or  securities  into  any  other  stocks,  funds,  or  securities 
authorized  by  the  last  preceding  rule,  shall  be  served  upon  the  trustees 
thereof,  if  any,  and  upon  such  other  persons,  if  any,  as  the  Court  or 
judg^  shall  think  fit  (z). 

(s)  This  and  the  preceding  rule  are  adapted  with  certain  alterations  from  rules 

1  and  2  of  the  Qeneral  Order  of  February  1st,  1861,  issued  under  the  provisions  of 

23  &  24  Vict.  c.  38,  s.  10 ;  see  this  section  antef  p.  104. 

Cash  under  In  the  old  rule  the  words  were,  **  Cash  under  the  control  of  the  Court  *'  (omitting 

the  control  or    the  words  **  or  subject  to  the  order  ") ;    it  was  held  that  this  meant  cash  standing 

subject  to  the   in  Court  in  any  cause  or  matter,  and  included  money  paid  in  under  the  Lands 
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Clauses  Consolidation  Act  {Ex  parte  St,  John^s  CoUcge^  22  Ch.  D.  93),  or  under  a    Ord.  XXII. 
private  Act  (Jaekion  v.  Tya$^  W.  N.  (1883),  91 ;  50  L.  J.  Oh.  830 ;   Jte  Birmingham 


School,  1  Eq.  632;    He  JFilkinson,  9  Eq.  343;    lie  Cook,  12  Eq.  12  ;   Jie  TJiorold,  order  of  the 
.  14  Eq.  31),  even  though  the  Act  under  which  the  money  f^as  paid  in  specified  the  Court, 
securities  in  which  it  was  to  be  invested. 

''East  India  Stock"  includes  New  £3}  per  cent.  East  India  Stock  (Ex  parte  <* East  India 
St.  John't  College),  Stock." 

Cash  under  the  control  of  the  Court  is  usually  invested  in  consols  {Dancin  v.  Change  of 
Dancin,  17  Jur.  781).  The  Court  will  refuse  an  application  for  conversion  from  investment 
bank  annuities  into  some  other  of  the  securities  mentioned  in  the  rule  if  either  the  ^hen  allowed, 
tenant  for  life  or  remaindermen  would  suffer  unduly  by  the  change  {Coekbuni  v. 
Feel,  3  De  G.  F.  &  J.  170 ;  7  Jur.  N.  S.  810).  And  it  seems  that  when  there  are 
no  special  circumstances  in  the  case,  such  as  exigencies  in  the  family  which  make  it 
desirable  for  the  children  entitled  in  remainder  that  their  parents'  income  should  be 
increased,  the  application  will  be  refused;  see  He  Langford,  2  J.  &H  458;  Jte 
J3oyce,  16  "W.  R.  827.  Where  there  are  such  special  circumstances  the  Court 
exercises  a  liberal  discretion  {Peillow  v.  Brookings,  4  L.  T.  731,  where  the  tenant 
for  life  had  a  wife  and  five  children  and  an  income  not  exceeding  70/.) ;  and  see 
Equitable  Eet^ersionary  Interest  Society  y.  Fuller,  1  J.  &  H.  379 ;  He  Price,  W.  N. 
(1872),  169 ;  Bishop  v.  Bishop,  9  W.  R.  549 ;  and  compare  Cohen  v.  Waley,  9  W.  R. 
137.  In  Mortimer  v.  Ficton,  10  Jur.  N.  S.  83 ;  12  W.  R.  292,  it  was  held  that 
where  the  primary  object  of  the  trusts  on  which  funds  are  held  (in  that  case  the 
payment  of  600/.,  in  lieu  of  jointure,  to  the  plaintiff)  would  otherwise  be  defeated, 
the  Court  will  authorize  a  cnange  of  investments ;  and  see  Fluid  v.  Fluid,  7  L.  T. 
690. 

Where  a  married  woman  had  a  life  interest  in  the  fund,  and  was  also  entitled 
absolutely  in  the  event  of  her  having  no  children,  there  being  little  probability  of 
her  having  children,  V.-C.  Kindersley  allowed  an  investment  in  East  India  Stock 
( Vidler  v.  Farrott,  12  W.  R.  976  ;  Montejiore  v.  Guedalla,  W,  N.  (1868),  87).  And 
where  an  applicant  was  very  poor,  the  usual  provision  against  receiving  three 
dividends  in  the  year  by  reason  of  the  change  was  omitted  {Re  Ingram,  1 1  W.  R. 
980). 

In  Vngless  v.  Tuff,  9  W.  R.  729,  the  Court  made  no  special  declaration  in  the  Liberty  to 
decree,  but  sanctioned  generally  investment  in  real  secuntiesi  and  gave  liberty  to  apply  m 
apply  in  chambers.    A  direction  as  to  investments  may  bo  inserted  in  the  decree  chambers, 
itself  (Lueas  v.  Budd,  16  W.  R.  325  ;  W.  N.  (1868),  24). 

The  costs  of  an  application  to  vary  an  investment  are  generally  payable  out  of  Costs  of 
income  (Equitable  Reversionary  Interest  Society  y.  Fuller,  1  J.  &  H.  379) ;  seetts,  where  application. 
a  petition  would  in  any  case  have  been  necessary  (Re  Lang  ford,  2  J.  &  H.  468). 

An  application  for  investment  of  cash  under  the  control  of  the  Court  may  be  made  Application 
by  the  tenant  for  life  without  service  on  the  trustees  (Re  Adams,  W.  N.  (1868),  68  ;  for  invest- 
17  L.  T.  641).  ment. 

[Rules  19,  20  and  21  apply  only  to  Admiralty  actions.] 


OEDEE  XXTTI. 
Eeply  and  Subsequent  Pleadings. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty  actions  Time  for 
within  six  days,  and  in  other  actions  within  twenty-one  days,  after  the  reph\^ 
defence  or  the  last  of  the  defences  shall  have  been  delivered,  unless  the 

time  shall  be  extended  by  the  Court  or  a  judge  (a), 

(a)  Where  the  plaintiff  is  out  of  time  the  Court  will  generally  give  him  time  to 
take  the  next  step  on  payment  of  costs  (Eaton  v.  Storer,  22  Ch.  D.  91,  where  the 
time  to  reply  had  already  been  extended  twice). 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue  Pleadings 
shall  be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then  shall  ^^^^^^^  ^ 
be  pleaded  only  upon  such  terms  as  the  Court  or  judge  shall  think 

fit  (b). 

(b)  The  pleadings  subsequent  to  reply  would  appear  to  be  rejoinder,  surrejoinder, 
rebutter,  and  surrebutter  (Dan.  374,  n.  (b) ). 


370 


.  RULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  XXin.  3.  Subject  to  the  last  preceding  rule,  every  pleading  subsequent  to 
reply  shall  be  delivered  within  four  days  after  the  delivery  of  the 
previous  pleading,  unless  the  time  shall  be  extended  by  the  Court  or  a 
judge. 

4.  Where  a  counterclaim  is  pleaded,  a  reply  thereto  shall  be  subject 
to  the  rules  applicable  to  statements  of  defence  (c). 

{c)  For  the  rules  relating  to  statements  of  defence,  see  Ord.  XXI.,  anUf  p.  362. 
And  see  Ord.  XXVII.  r.  13,  and  note  thereto,  pott,  p.  376. 
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5.  As  soon  as  any  party  has  joined  issue  upon  the  preceding  pleading 
of  the  opposite  party  simply  without  adding  any  further  or  other 
pleading  thereto,  or  has  made  default  as  mentioned  in  Ord.  XXVII. 
r.  13,  the  pleadings  as  between  such  parties  shall  be  deemed  to  be 
closed. 

6.  No  new  assignment  shall  be  necessaiy  or  used.  But  everything 
which  was  formerly  alleged  by  way  of  new  assignment  may  hereafter 
be  introduced  by  amendment  of  the  statement  of  claim,  or  by  way  of 
reply. 

OEDEE  XXIV. 

Matters  abisinq  pending  the  Action. 

1 .  Any  ground  of  defence  which  has  arisen  after  action  brought,  but 
before  the  defendant  has  delivered  his  statement  of  defence,  and  before 
the  time  limited  for  his  doing  so  has  expired,  may  be  raised  by  the 
defendant  in  his  statement  of  defence,  either  alone  or  together  with 
other  grounds  of  defence  (</).  And  if,  after  a  statement  of  defence 
has  been  delivered,  any  ground  of  defence  arises  to  any  set-off  op 
counterclaim  alleged  therein  by  the  defendant,  it  may  be  raised  by  the 
plaintiff  in  his  reply,  either  alone  or  together  with  any  other  ground 
of  reply  (c). 

(d)  A  plaintiff  in  his  reply  to  a  counterclaim  may  himself  counterclaim  in  respect 
of  a  cause  of  action  accrued  after  the  issue  of  the  writ,  but  arising'  at  the  same  time 
and  out  of  the  same  transaction  as  the  defendant's  counterclaim  {Toke  v.  Andrew. 
S  Q.  B.  D.  428). 

{e)  Relief  can  bo  given  on  a  counterclaim  in  respect  of  a  cause  of  action  accrued 
to  tlio  defendant  subsequently  to  the  issue  of  the  writ  in  the  original  action  (Beddall 
V.  Maiiland,  17  Oh.  D.  174  ;  but  see  Original  Hartlepool  Collieries  Co,  y.  G^h.  5 
Ch.  D.  713).    See  alse  Woody,  Goodwin,  W.  K.  (1884),  17. 

2.  Where  any  ground  of  defence  arises  after  the  defendant  has 
delivered  a  statement  of  defence,  or  after  the  time  limited  for  his  doing 
so  has  expired,  the  defendant  may,  and  where  any  ground  of  defence 
to  any  set-off  or  counterclaim  arises  after  reply,  or  after  the  time 
limited  for  delivering  a  reply  has  expired,  the  plaintiff  may,  within 
eight  days  after  such  ground  of  defence  has  arisen^  or  at  any  subse- 
quent time  by  leave  of  the  Court  or  a  judge,  deliver  a  further  defence 
or  further  reply  as  the  case  may  be,  setting  forth  the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence,  or  in  any 
further  statement  of  defence  as  in  the  last  rule  mentioned,  alleges  any 
ground  of  defence  which  has  arisen  after  the  commencement  of  the 
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action,  the  plaintiff  may  deliver  a  confession  of  such  defence  (which    Ord.  XXIV. 
confession  may  be  in  the  Form  No.  5  in  Appendix  B.,  with  such  varia- 
tions as  circumstances  may  require),  and  may  thereupon  sign  judgment 
for  his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless  the  CostP. 
Court  or  a  judge  shall,  either  before  or  after  the  delivery  of  such  con- 
fession, otherwise  order  (/). 

(/)  The  plea  of  an  adjudication  in  bankraptcj  four  months  after  service  of  the 
writ  is  a  "  ground  of  defence  which  has  ansen  after  the  commencement  of  the 
action  '*  {Champion  v.  Formbi/,  7  Ch.  D.  373).  See  further  as  to  this  rule,  Foster  y. 
Gamgee^  1  Q.  B.  D.  666  ;  Callander  y.  Sawkins,  2  C.  F.  D.  592.  For  this  form,  see 
infra, 

ORDEE  XXV. 

Fbogeedinos  in  lieu  of  Demitbbeb. 

1.  No  demurrer  shall  be  allowed  (y).  Demurrers 

abolished. 
(^)  As  to  this  order,  see  BwrstaU  y.  Beyfua^  26  Ch.  D.  35. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point  of  Points  of  law 
law  (A),  and  any  point  so  raised  shall  be  disposed  of  by  the  judge  who  ^  pi^Jj^, 
tries  the  cause  at  or  after  the  trial,  provided  that  by  consent  of  the 

parties,  or  by  order  of  the  Court  or  a  judge  on  the  application  of 
either  party,  the  same  may  be  set  down  for  hearing  and  disposed  of  at 
any  time  before  the  trial  (t ). 

{h)  See  note  to  rule  4. 

(i)  Where  the  determination  of  tbe  point  of  law  will  decide  the  whole  action,  the  Question  of 
action  goes  into  the  general  list ;  but  if  the  point  is  only  a  preliminary  one,  the  law. 
decision  of  which  will  not  dispose  of  the  action,  an  application  should  be  made  to  q^ffSTKy  ilnvn 
the  Court  as  to  setting  it  down  [Re  ThorniUy,  W.  N.  (1834),  83  ;  32  W.  R.  639).       o^wmg  aown, 

3.  If,  in  the  opinion  of  the  Court  or  a  judge,  the  decision  of  such  Decision  of 
point  of  law  substantially  disposes  of  the  whole  action,  or  of  any  poi^toflaw, 
distinct  cause  of  action,  ground  of  defence,  set-o£P,  counterclaim,  or 

reply  therein,  the  Court  or  judge  may  thereupon  dismiss  the  action  or 
make  such  other  order  therein  as  may  be  just(y). 

{J)  See  O'Brien  v.  Tyasen,  W.  N.  (1885),  2. 

4.  The  Court  or  a  judge  may  order  any  pleading  to  be  struck  out,  Frivolous 

on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  5*^^on  or 
°  defence, 

and  in  any  such  case  or  in  case  of  the  action  or  defence  being  shown 

by  the  pleadings  to  be  frivolous  or  vexatious,  the  Court  or  a  judge 

may  order  the  action  to  be  stayed  or  dismissed,  or  judgment  to  be 

entered  accordingly,  as  may  be  just  {k). 

{k)  Applications  under  this  rule  are  not  intended  to  take  the  place  of  demurrers 
where  there  is  any  question  of  law  to  be  argnied,  but  are  only  intended  to  get  rid  of 
frivolous  actions  ;  if  there  is  a  point  of  law,  the  defendant  should  raise  it  by  his 
pleading  imder  r.  2  (Parsom  v.  Burton^  "W.  N.  (1883),  216 ;  see  also  Batthyany  v. 
Walford,  32  W.  R.  379 ;  W.  N.  (1884),  37).  Where  soUdtors  were  improperly 
made  defendants  the  action  was  dismissed  as  against  them  under  this  rule  (BursCall 

V.  Beyfus,  26  Ch.  D.  36 ;  32  W.  R.  418) ;  and  see  / v.  / ,  W.  N.  (1884), 

193  ;  32  W.  R.  1016.  An  action  brought  by  executors  before  probate  was 
stayed  [Tarn  v.  Commercial  Banking  Co,,  12  Q.  B.  D.  294;  32  "W.  R.  492).    A 

bb2 


372 

Ord.  XXV. 


BrLE3  OF  THE  STTREXE  COrRT,  l^i3. 
return  to  a  writ  'if  maaiimna  fa  nnt  a  pka^iinir.  and,  therefore,  cannot  be  atnxck 


DecUrat/^ry 
jtuigment. 


Ch&nefTj 

l.J  A'  16  VlV;t 
c.  80,  B.  oO. 


No  power 
to  <leclarc 
future  rigbtfl. 


Or  to  bind 
lofantA. 


Court  would 
not  raako 
order  fpiard- 
in^  ng^ainfit 
claim  which 
might  not 
ariMO. 

Nor  di^clara- 
tion  of  legal 
right. 

When  Court 
makes  decla- 
ration to  lavo 
exponae,  &c. 

Fictitiooa 
fioit. 

Bpeoial  oasoe. 

Landa  Glaosos 
Aot. 


Consoqnontial 
roliof. 


Appoal. 


5.  Xo  a/i'tion  or  proceeding  shall  be  open  to  objection,  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sougbt  thereby, 
and  the  Court  may  make  binding  declarations  of  right  whether  any 
con-sequential  relief  is  or  c-ould  be  claimed,  or  not  7}. 

(V,  Thia  rule  fa  taken  from  the  Chancery  Pror^nre  Act,  l<*o2,  15  *  16  Vict.  c.  86, 
i.  50  'now  repfAk-d  ,  which  provided  as  foflows  : — *'  No  suit  in  the  said  Court  shall 
hft  opNTrn  to  objection  on  the  ground  that  a  merely  declaratory  de<?ree  or  onier  fa 
ftoufirht  thereby,  and  it  ^hall  be  lawful  for  the  Court  to  make  binding  decLarationa 
of  ri;fht  without  gracting  cons^^|uontml  relief/*  The  tendency  of  the  decisions  on 
this  section  was  cr-nsiderably  to  restrict  its  operation  ;  the  power  to  make  declara- 
tory ju^lsrmenbj  given  by  the  new  rule,  however,  fa  more  extensive;  for  {V  The 
rule  applies  to  any  "  action  or  /.rv^/t/i/.y,"  and  2  It  enables  the  Court  to  make  a 
df-claratory  jadgment  t€eti  tho'foh  no  eott**''i'*^nti'i^  »> U'f  cfjnid  It  ci'Zi.f.i'i.  It  fa  believed 
that  the  following  cases  decided  on  the  repealed  sections  may  still  be  of  use,  and 
they  are  accorriingly  retained  in  the  present  edition. 

It  was  held  by  Turner,  L.  J.,  that  the  section  gave  the  Court  no  power  to 
decLire  future  right*  [Lady  Langdale  t.  Briggi,  8  De  G.  M.  &  G.  391)  ;  see  Garlick 
T.  Zatr^orif  10  Hare,  App.  xt.,  where  the  Court,  on  a  special  case,  refused  to  make 
a  binding  declaration  as  to  the  interests  of  parties  entitled  in  reversion ;  Bright  r. 
Tyndail,  4  Ch.  D.  189,  where  the  Court  ^also  on  a  special  case)  refused  to  decide 
whether  persons  not  in  eue  would  be  entitled,  under  drcnmstances  which  might 
never  arise,  to  a  share  in  property ;  Hampton  ▼.  Holman,  5  Ch.  D.  183.  See,  also, 
GoMl'mg  V.  Gosling,  1  Jo.  265 ;  F*ffe  t.  Arbuthnot,  1  De  G.  &  J.  406 ;  Bell  y.  Cade, 
low.  B.  38  ;  DoicUng  y.  Dovllng,  1  Ch.  612 ;  Davit  ▼.  Earl  of  Dytart,  20  Bear. 
413 ;  PennellT.  Earl  of  Bgiart,  27  Beay.  542,  where  the  suits  were  nominally  for 
prodncti<m  of  title  deeds,  but  really  sought  to  obtain  declarations  of  future  rights. 
When  some  of  the  parties  were  infants,  and  therefore  unable  to  bind  themselves, 
it  was  held  that  the  Court  had  no  power,  even  by  consent,  to  decide  a  purely 
legal  quefition,  so  as  to  bind  the  infants  ( Webb  y.  Byng,  8  De  G.  H.  k  G.  633) ; 
and  see  Be  Windt  y.  De  Windt,  1  H.  L.  87,  92. 

Nor  did  the  section  entitle  a  party  to  a  prospective  declaration  gnarding  against 
a  claim  which  might  never  be  made.  Thus,  where  a  lease  was  granted  to  two 
j)artnerH,  the  covenants  being  only  joint  at  law,  and  the  representative  of  one 
partner  deceased  iiled  a  bill  against  the  lessor,  alleging  that  he  claimed  a  right 
under  the  covenants  if  a  breach  should  arise,  and  praying  a  declaration  that  he 
ha^l  no  such  right,  notwithstanding  the  section,  a  demurrer  was  allowed  (Jackson  v. 
Turnlet/f  1  Drew.  617).  Nor,  it  seems,  could  tho  Court,  under  thfa  section,  make  a 
decree  declaratory  of  a  merely  legal  right  {TrmtccM  of  the  Birkenhead  Docks  v. 
Lairdf  4  De  G.  M.  &  G.  732,  738) ;  see,  too,  Bristow  y.  JFhitmore,  4  K.  &  J.  743  ; 
Norman  y.  Johnson^  8  W.  B.  300  ;  and  the  remarks  of  Sir  James  Colville  in  L.  B. 
2  Ind.  App.  184-186. 

In  Byam  y.  Byam  (19  Beay.  58),  the  Court,  to  save  expense,  made  a  declaration 
respecting  the  construction  of  certain  marriage  articles,  instead  of  directing  a 
settlement.  Comp.  Wright  v.  King,  18  Beav.  461,  where  a  similar  course  was 
adopted  in  tho  case  of  a  ward  of  Court  whose  fortune  was  small.  In  Hope  y.  Hope, 
4  Do  G.  M.  k  G.  328,  a  declaration  upon  a  point  of  English  law  was  made  for  the 
infonnatiou  of  a  foreign  court. 

For  cases  where  a  small  settlement  has  been  made  for  the  purpose  of  rafatng  a 
question  as  to  legitimacy  and  getting  a  declaratory  decree,  see  Ourney  y.  Ourney, 
1  H.  k  H.  413  ;  Anon.,  2  H.  &  M.  124  ;  Andrews  y.  Salt,  8  Ch.  622. 

Compare  note  to  Ord.  XXXIV.  r.  1,  post^  as  to  questions  which  will  be  decided 
on  special  cases. 

A  decree  declaratory  of  a  future  right  was  made  in  Bogg  y.  Midland  By,  Co., 
4  Eq.  310,  whore  the  amount  of  the  purchase-money  to  which  a  lessee  was  entiUed 
under  the  Lands  Clauses  Act,  depended  on  the  question  whether  he  was  entitled 
to  a  prospootive  right  of  renewal ;  see  note  to  s.  79  of  the  Lands  Clauses  Act, 
ante,  p.  37. 

Where  a  declaration  fa  asked,  and  also  an  injunction,  such  injunction  fa  conse- 
quontial  relief  {Jfarsh  y.  Keith,  1  Dr.  &  Sm.  312). 

As  to  allowing  an  appeal  after  a  great  number  of  years  from  a  decree  declaring 
future  righte,  see  Curtis  v.  Sheffisld^  21  Ch.  D.  1. 
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OEDEE  XXVI. 

DlSCONTINTJANCE. 

1.  The  plaintiff  may,  at  any  time  before  receipt  of  tlie  defendant's  Discon- 
def ence,  or  after  tlie  receipt  thereof  before  taking  any  other  proceed-  ^^^Sfl 
ing  in   the "  action  (save  any  interlocutory  application),  by  notice  without 
in  writing  (m),  wholly  discontinue  his  action  against  aU  or  any  of  the  1®*^®- 
defendants  or  withdraw  any  part  or  parts  of  his  alleged  cause  of  com- 
plaint, and  thereupon  he  shall  pay  such  defendant's  costs  of  the  action, 

or,  if  the  action  be  not  wholly  discontinued,  the  costs  occasioned  by 

the  matter  so  withdrawn  (n).     Such  costs  shall  be  taxed,  and  such  dis-  Blscon- 

continuance  or  withdraw^,  as  the  case  may  be,  shall  not  be  a  defence  to^bepkiSed 

to  any  subsequent  action.     Save  as  in  this  rule  otherwise  provided,  it  in  bar. 

shall  not  be  competent  for  the  plaintiff  to  withdraw  the  record  or  dis-  I>iflcoii- 

continue  the  action  without  leave  of  the  Court  or  a  judge,  but  the  leave  oTthe 

Court  or  a  judge  may  before,  or  at,  or  after  the  hearing  or  trial,  upon  Court. 

such  terms  as  to  costs,  and  as  to  any  other  action,  and  otherwise,  as 

may  be  just,  order  the  action  to  be  discontinued,  or  any  part  of  the 

alleged  cause  of  complaint  to  be  struck  out  (o).    The  Court  or  a  judge  Withdrawal 

may,  in  like  manner,  and  with  the  like  discretion  as  to  terms,  upon  ^^^^  ^^ 

the  application  of  a  defendant,  order  the  whole  or  any  part  of  his  claim. 

alleged  grounds  of  defence  or  counterclaim  to  be  withdrawn  or  struck 

out,  but  it  shall  not  be  competent  to  a  defendant  to  withdraw  his 

defence,  or  any  part  thereof,  without  such  leave  (/>). 

(m)  A  written  notice  by  plaintiff*  s  solicitors,  **  We  are  instructed  to  proceed  no  '<  Notice  in 
further  with  the  action"  is  a  sufficient  notice  of  discontinuance  {The  Fommeraniay  writing." 
4  P.  D.  195).    Notice  of  discontinuance  puts  an  end  to  a  pending*  appeal  by  the 
psriy  giving  the  notice  iConybeare  t.  Lewis,  13  Ch.  D.  469  ;  28  W.  R.  330). 

Where  the  plaintiff  nas  given  an  undertaking  as  to  damages,  Uie  Court  will 
direct  a  reference  as  to  damages,  notwithstanding  the  action  has  been  discontinued 
(Xevceoitien  v.  CouUan,  7  Ch.  D.  764  ;  and  see  Newby  v.  Harrison,  3  Do  G.  F.  &  J. 
287). 

(n)  As  to  the  provisions  of  this  rule  with  regard  to  costs,  see  The  St.  Olaf,  2  P.  Costs. 
r>.  114. 

(0)  The  discretion  to  allow  the  plaintiff  to  discontinue  will  not  be  exercised  so  as  to  Discon- 
deprive  the  defendant  of  any  advantage  to  which  he  is  fairly  entitled ;  see  Stahl*  tinuance  by 
aehmidt  v.  Walford,  4  Q.  B.  D.  217  ;  27  W.  R.  412.    ^w  9^  Matthetcs  y.  Antrobus,  leave  of 
49  L.  J.  Ch.  80.  Court. 

Discontinuance  will  not  prevent  a  defendant  from  proceeding  with  a  counter- 
claim (Ord.  XXI.  r.  16,  attte,  p.  364). 

As  to  the  discontinuance  of  a  test  action,  see  Robinsoti  y.  Chadwick,  7  Ch.  D.  Test  action. 
878. 

As  to  taxation  of  costs  on  a  discontinuance,  see  Han-ison  v.  Leutnerj  16  Ch.  D.  Taxation  of 
659 ;  29  W.  B.  393  ;  44  L.  T.  331 ;  and  see  also  Thomas  v.  Pa/tit,  21  Ch.  D.  360.       ooets  on  dis- 

{p)  In  Jteal  and  Personal  Advance  Co,  v.  McCarthy ,  14  Ch.  D.  188 ;  28  W.  B.  418,  continuance, 
one  of  several  defendants  was  allowed  to  withdraw  his  defence  upon  the  terms  of  -rn-x^u  j       ^ 
(1)  giving  the  plaintiffs  all  the  relief  to  which  they  could  be  entitled  at  the  trial,    «^itndrawai 
and  (2)  paying  the  costs  of  the  defence  and  of  a  summons  for  leave  to  withdraw.    As       wtenoo, 
to  what  costs  are  included  under  **  costs  of  defence,"  see  S.  C,  18  Ch.  D.  362 ;  44 
L.  T.  514.    For  form  of  order  giving  leave  to  withdraw  a  defence,  see  Swindell  y, 
Birmingham  Syndicate,  W.  N.  (1884),  98. 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be  withdrawn  Withdrawal 
by  either  plaintiff  or  defendant,  upon  producing  to  the  proper  officer  ^^^^  ^ 
a  consent  in  writing,  signed  by  the  parties. 
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Ord.  XXVI.  3.  Any  defendant  may  enter  judgment  for  tlio  costs  of  the  action,  if 
it  is  wholly  discontinued  against  him,  or  for  the  costs  occasioned  by  the 
matter  withdrawn,  if  the  action  bo  not  wholly  discontinued,  in  case 
such  respective  costs  are  not  paid  within  four  days  after  taxation  (q). 


Costs  on  dis- 
continuance. 


Subsequent 
action  for  the 
same  cause 
may  be 
stayed  till 
payment  of 
costs  of  dis- 
continued 
action. 

Staying^ 
second  suit 
till  costs  of 
former  one 
are  paid. 


(q)  See  Harrison  y.  Lcutncr^  16  Cb.  D.  659,  as  to  taxation  of  costs  on  a  discon- 
tinuance.    See  also  Real  and  Fcrsonal  Advance  Co,  v.  McCarthy ^  18  Cb.  D.  362. 

4.  If  any  subsequent  action  shall  be  brought  before  payment  of  the 
costs  of  a  discontinued  action,  for  the  same,  or  substantially  the  same, 
cause  of  action,  the  Court  or  a  judge  may,  if  they  or  he  think  fit, 
order  a  stay  of  such  subsequent  action,  until  such  costs  shall  have  been 
paid  (r). 

(r)  For  tbe  practice  in  Cbanoery  as  to  costs  wben  the  plaintiff  dinmissed  bis  own 
suit,  see  Morgan  &  Wurtzburg  on  Costs,  p.  75.  Tbe  present  rule  adopts  tbe  same 
practice  in  regard  to  discontinued  actions  as  bas  always  prevailed  in  tbe  Court  of 
Cbanccry  and  tbe  Cbancery  Division  witb  respect  to  actions  dismissed  witb  costs, 
viz.,  tbat  proceedings  in  a  second  suit  for  substantially  tbe  same  matter  will  be 
stayed  till  tbe  costs  of  tbe  first  suit  are  paid ;  see  Martin  v.  Earl  Bemtchamp^  26 
Cb.  D.  12 ;  Pickett  v.  Logon,  5  Ves.  702  ;  Holbrooke  v.  Cracraft^  ibid.  706,  n. ; 
Budge  v.  Budge,  12  Beav.  385 ;  Foley  v.  Smith,  ibid.  154 ;  and  see  Morgan  & 
Wurtzburg  on  Costs,  p.  536,  seq.  where  tbe  cases  are  oollected. 


Dismissal  for 
want  of  pro- 
secution. 


Time  for 
delivering 
statement  of 
claim. 

Application 
to  dismiss, 
bow  made. 


Wber© 
plaintiff 
makes  de- 
fault. 


ORDEE  XXVn. 

Default  op  Pleading. 

1 .  If  the  plaintiff,  being  bound  to  deliver  a  statement  of  claim,  does 
not  deliver  the  same  within  the  time  allowed  for  that  purpose  («),  the 
defendant  may,  at  the  expiration  of  that  time,  apply  to  the  Court  or  a 
judge  to  dismiss  the  action  with  costs,  for  want  of  prosecution ;  and  on 
the  hearing  of  such  application  the  Court  or  judge  may,  if  no  state- 
ment of  claim  shall  have  been  delivered,  order  the  action  to  be  dis- 
missed accordingly,  or  may  make  such  other  order  on  such  terms  as 
the  Court  or  judge  shall  think  just  (/). 

(«)  Ab  to  tbe  time  allowed  for  delivery  of  a  statement  of  claim,  see  Ord.  XX.  r.  l, 
ante,  P- 361. 

{t)  The  application  to  diamiss  should  generally  be  made  by  summonB  rather  than 
by  motion  in  Court  {Freasm  v.  Zoe^  26  W.  B.  138))  but  may  be  made  either  waj 
{Evelyn  v.  Evelyn^  13  Cb.  D.  138).  If  tbe  usual  notice  is  given,  and  the  plMTit^ff 
does  not  at  once  submit  to  speed  tbe  cause  and  tender  tbe  coats  of  tbe  notiooy  the 
def endimt,  if  tbe  usual  order  is  made,  wUl  have  his  costs  of  mulriTig^  the  motion  in 
Court  {Evelyn  v.  Evelyn), 

A  defendant  may  move  to  diHmiHS  for  want  of  prosecution  without  abandoning  an 
order  for  securify  of  costs  {La  Grange  y.  Me  Andrew,  4  Q.  B.  D.  210). 

It  IB  almost  of  course  to  give  tbe  plaintiff  time  to  take  the  next  step  upon  pay- 
ment of  costs  {Eaton  v.  Starer,  22  Cb.  D.  91 ;  Sigginbottom  v.  AynsUy,  3  Cb.  D.  288). 

Where  tbe  plaintiff  had  become  bankrupt,  notice  of  motion  to  dismiss  was  ordered 
to  be  served  on  bis  trustee  in  bankruptcy  {Wright  v.  Swindon  By.  C%7.,  4  Cb.  D. 
164}. 

Wbere  an  order  is  made  dismissing  an  action  unless  tbe  plaintiff  does  some  act 
witbin  a  specified  time,  and  tbe  plaintiff  fails  to  comply  with  tbe  order,  tbe  action 
is  at  an  end,  and  no  further  time  can  be  given  ( Whistfer  v.  Hancock,  3  Q.  B.  D.  83 ; 
JFalHs  V.  Hepburn,  3  Q.  B.  D.  84,  n. ;  King  v.  Davenport,  4  Q.  B.  D.  402) ;  see, 
however,  Burke  v.  Booney,  4  C.  P.  D.  226  ;  Carter  v.  Stubbs,  6  Q.  B.  D.  116. 

Tbe  diwmiiwal  of  an  action  against  a  company  for  non-prosecution,  does  not  pre* 
vent  tbe  plaintiff  from  bringing  forward  a  claim  in  tbe  same  matter  in  the  windmg* 
up  {Be  Orrell  Colliery  Co>,  12  Cb.  D.  681). 
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2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  liquidated  demand,  Ord.  XXVII. 
and  tbe  defendant  does  not,  within  the  time  allowed  for  that  purpose,  signing 
deliver  a  defence,  the  plaintiff  may,  at  the  expiration  of  such  time,  judgment  in 
enter  final  judgment  for  the  amount  claimed,  with  costs  (ti).  defenoe. 

{u)  See  Dix  y.  Gro<m,  6  Ex.  D.  91. 

3.  When  in  any  such  action  as  in  the  last  preceding  rule  mentioned  Against  one 
there  are  seyeral  defendants,  if  one  of  them  make  default  as  mentioned  ^^^^^g 
in  the  last  preceding  rule,  the  plaintiff  may  enter  final  judgment 

against  the  defendant  so  making  default,  and  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  other  defendants. 

4.  If  the  plaintiff's  claim  be  for  detention  of  goods  and  pecuniaiy  Default  of 
damages,  or  either  of  them,  and  the  defendant  or  all  the  defendants,  ^^^^J? 
if  more  than  one,  make  default  as  mentioned  in  rule  2,  the  plaintiff  detention  of 


may  enter  an  interlocutory  judgment  against  the  defendant  or  defen-  §^[L!^ 
dants,  and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the 
goods,  and  the  damages,  or  the  damages  only,  as  the  case  may  be. 
But  the  Court  or  a  judge  may  order  that,  instead  of  a  writ  of  inquiry, 
the  value  and  amount  of  damages,  or  either  of  them,  shall  be  ascer- 
tained in  any  way  which  the  Court  or  judge  may  direct. 

5.  When  in  any  such  action  as  in  rule  4  mentioned  there  are  several  Against 
defendants,  if  one  or  more  of  them  make  default  as  mentioned  in  drf^d^te. 
rule  2,  the  plaintiff  may  enter  an  interlocutory  judgment  against  the 
defendant  or  defendants  so  making  default,  and  proceed  with  his 

action  against  the  others.  And  in  such  case  the  value  and  amount  of 
damages  against  the  defendant  making  default  shall  be  assessed  at  the 
same  time  with  the  trial  of  the  action  or  issues  therein  against  the 
otiber  defendants,  imless  the  Court  or  a  judge  shall  otherwise  direct. 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  demand,  and  Default  of 
also  for  detention  of  goods  and  pecimiary  damages,   or  pecuniary  defence  to 
damages  only,  and  any  defendant  make  default  as  mentioned  in  and  detention 
rule  2,  the  plaintiff  may  enter  final  judgment  for  the  debt  or  liquidated  ^  fit^ods, 
demand,  and  also  enter  interlocutory  judgment  for  the  value  of  the 

goods  and  the  damages,  or  the  damages  only,  as  the  case  may  be,  and 
proceed  as  mentioned  in  rules  4  and  5. 

7.  In  an  action  for  the  recovery  of  land  (r)  if  the  defendant  makes  Default  of 
default  as  mentioned  in  rule  2,  the  plaintiff  make  enter  a  judgment  f^^°t^^ 
that  the  person  whose  title  is  asserted  in  the  writ  of  summons  shall  xeooyer  land. 
recover  possession  of  the  land,  with  his  costs. 

{v)  Ar  to  what  is  an  action  for  the  reoovery  of  land,  see  Ord.  XVIII.  r.  2,  and  Action  to 
note  thereto,  Mtej  pi  353.  recover  land* 

B.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne  profits,  Claim  for 
arrears  of  rent,  or  double  value  in  respect  of  the  premises  claimed  or  "^esne  profits, 
ony  part  of  them,  or  damages  for  breach  of  contract  upon  a  writ  for  rent,  double 

the  recovery  of  land,  if  the  defendant  mokes  default  as  mentioned  in  ^^^^^  ^^ . 

damages  for 


376 


RULES  OP  THE  SXTPREJirE  COURT,  1883. 


Ord.  XXVII.  rule  2,  or  if  there  bo  more  than  one  defendant,  some  or  one  of  the 
breach  of  defendants  make  Buch  default,  the  plaintiff  may  enter  judgment 
contract.  against  the  defaulting  defendant  or  defendants  and  proceed  as  men- 

tioned in  rules  4  and  5  {w). 

(w)  See  Gossct  v.  Campbell,  W.  N.  (1877),  134. 


Claim  for 
liquidated 
demand,  de- 
tention of 
gooda  and 
damages,  or 
recovery  of 
land. 


Motion  for 
judgment  in 
default  of 
defence. 


Form  of 
judgment. 

Motion  for 
judgment. 

No  pleadings. 

Infant 
defendant. 


Form  of 
judgment  in 
foreclosure 
Buit. 


Against  one 
of  several 
defendants. 


Close  of 
pleadings. 


9.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  demand,  the 
detention  of  goods  and  pecuniary  damages,  or  for  any  of  such  matters, 
or  for  the  recovery  of  land,  and  the  defendant  delivers  a  defence, 
which  purports  to  offer  an  answer  to  part  only  of  the  plaintiff's  alleged 
cause  of  action,  the  plaintiff  may  by  leave  of  the  Court  or  a  judge 
enter  judgment,  final,  or  interlocutory,  as  the  case  may  be,  for  the 
part  unanswered ;  provided  that  the  unanswered  part  consists  of  a 
separate  cause  of  action,  or  is  severable  from  the  rest,  as  in  the  case 
of  part  of  a  debt  or  liquidated  demand :  provided  also  that,  where 
there  is  a  counterclaim,  execution  on  any  such  judgment  as  above 
mentioned  in  respect  of  the  plaintiff's  claim  shall  not  issue  without 
leave  of  the  Court  or  a  judge. 

[Rule  10  applies  only  to  Probate  actions.] 

11.  In  all  other  actions  than  those  in  the  preceding  rules  of  this 
order  mentioned,  if  the  defendant  makes  default  in  delivering  a 
defence,  the  plaintiff  may  set  down  the  action  on  motion  for  judgment, 
and  such  judgment  shall  be  given  as  upon  the  statement  of  claim  the 
Court  or  a  judge  shall  consider  the  plaintiff  to  be  entitled  to  (x), 

(x)  For  forms  of  judgment  in  the  Chancery  Division  see  Seton,  p.  38. 

As  to  motions  for  judgment,  see  Ord.  XL.  r.  1,  post,  p.  442. 

If  there  are  no  pleadings,  the  action  can,  if  the  defendant  does  not  oppose,  be  heard 
on  motion  for  j  udgment ;  otherwise  it  seems  an  application  should  be  made  for 
directions  as  to  the  mode  of  trial,  when  the  action  will  be  directed  to  be  tried  either 
upon  affidavit  evidence,  or  upon  issues;  see  Wilmott  v.  Young,  29  W.  R.  413; 
Wallis  V.  Jackson,  31  W.  R.  619 ;  23  Ch.  D.  204  ;  DanieU,  663. 

As  to  the  course  where  there  is  an  infant  defendant,  see  National  Provincial  Bank 
v.  Evans,  W.  N.  (1881),  171 ;  30  W.  R.  177;  Re  Fitzwater,  W.  N.  (1882),  176. 

If,  after  notice  of  motion  for  judgment  in  default  of  defence  but  before  the 
motion  is  heard,  the  defendant  puts  in  a  defence,  it  cannot  be  treated  as  a  nullity ; 
but  where  the  statement  of  defence  showed  no  real  ground  of  defence  the  Court  of 
Appeal  amended  the  notice  of  motion  under  Ord.  LVIII.  r.  4,  so  as  to  ask  for 
judgment  on  the  admissions  in  the  defence  {Oill  v.  Woodjin,  26  Ch.  D.  707 ;  see 
also  Gibbings  y.  Strong,  26  Ch.  D.  66). 

On  the  question  whether,  in  a  foreclosure  suit  by  first  mortgagee  against 
mortgagor  and  subsequent  incumbrancers,  there  should  be  one  period  fixed  for  re- 
demption or  successive  periods,  see  Flatt  v.  Mendel,  27  Ch.  D.  246  (Chitty,  J.),  and 
oases  there  cited.  As  to  inserting  a  personal  order  against  the  mortgagfor  for 
payment  of  the  mortgage  money,  see  Hunter  v.  Mgatt,  W.  N.  (1884);  236. 

12.  Where,  in  any  such  action  as  mentioned  in  the  last  preceding 
rule,  there  are  several  defendants,  then,  if  one  of  such  defendants 
make  such  default  as  aforesaid,  the  plaintiff  may  either  (if  the  cause 
of  action  is  severable)  set  down  the  action  at  once  on  motion  for 
judgment  against  the  defendant  so  making  default,  or  may  set  it  down 
against  him  at  the  time  when  it  is  entered  for  trial  or  set  4own  on 
motion  for  judgment  against  the  other  defendants. 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  parfy  does  not 
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deliver  any  subsequent  pleading  witliin  tlie  period  allowed  for  that  Ord.  XXVII. 
purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration 
of  that  period,  and  all  the  material  statements  of  fact  in  the  pleading 
last  delivered  shall  be  deemed  to  have  been  denied  and  put  in  issue  (y). 

(y)  By  Ord.  XXIX.  r.  12  (1876),  from  which  this  rule  is  taken,  the  statemente 
of  fact  in  the  pleading  last  deliyered  were  deemed  to  be  admitted. 

It  wonld  seem  that  if  a  counterclaim  is  not  pleaded  to,  the  statements  in  it  will  Gonnter- 
be  taken  to  be  admitted,  and  that  this  role  does  not  apply  in  that  case ;  see  Ord.  claim. 
XrX.  rr.  3,  13,  17,  and  Ord.  XXIII.  r.  4. 

Where  a  defendant  to  a  counterclaim  has  made  default  in  pleading  to  it  the 
plaintiff  in  the  oounterdaim  may  more  for  judgment  against  him  {Street  v.  Crump, 
26  Ch.  D.  68). 

14.  In  any  case  in  which  issues  arise  in  an  action  other  than  ^^^J^^^ 
between  plaintiff  and  defendant,  if  any  party  to  any  such  issue  makes  ^g  ^^^ 
default  in  delivering  any  pleading,  the  opposite  party  may  apply  to  ^<^?^een 
the  Court  or  a  judge  for  such  judgment,  if  any,  as  upon  the  pleadings  defendant, 
he  may  appear  to  be  entitled  to.    And  the  Court  or  judge  may  order 
judgment  to  be  entered  accordingly,  or  may  make  such  other  order  as 

may  be  necessary  to  do  complete  justice  between  the  parties. 

15.  Any  judgment  by  default,  whether  under  this  order  or  under  Setting  aside 
any  other  of  these  rules,  may  be  set  aside  by  the  Court  or  a  judge,  def^t. 
upon  such  terms  as  to  costs  or  otherwise  as  such  Court  or  judge  may 

think  fit(z). 

(z)  Unless  irreparable  wrong^  will  be  done  to  a  plaintiff  who  has  obtained 
judgment  by  default,  lapse  of  time  is  not  a  bar  to  an  application  to  set  it  aside 
(Attcood  y.  Chichester,  3  Q.  B.  D.  722) ;  and  see,  generally,  as  to  setting  aside  judg- 
ments, Burgoine  v.  Tayhr,  9  Ch.  D.  1 ;  Watt  v.  JSaniett,  3  Q.  B.  D,  363 ;  J)avies  y. 
BalUnden,  W.  N.  (1882),  92  ;  Williams  y.  Brisco,  29  W.  R.  713. 

If  a  person  not  a  party  to  the  record  seeks  to  set  aside  a  judgment,  which  the 
defendant  has  allowed  to  go  by  default,  he  ought  by  summons,  taken  out  in  the 
name  of  the  defendant,  or  li  not  entitlod  to  use  the  defendant's  name,  then  taken 
out  in  his  own  name  but  in  that  case  seired  on  both  the  plaintiff  and  the  defendant, 
to  apply  for  leaye  to  haye  the  judgment  set  aside,  and  to  be  allowed  either  to  defend 
the  action  on  such  terms  of  indezmufyiuff  the  defendant  as  the  judge  may  consider 
right,  or  to  interyene  in  the  action  in  &e  manner  pointed  out  by  the  Judicature 
Act,  1873,  s.  24,  sub-s.  5.  Rule  15  is  designed  to  enable  judgments  by  default  to 
be  net  aside  by  those  who  haye  or  who  can  acquire  a  hcus  standi,  and  does  not  give 
a  locus  standi  to  those  who  haye  none  [Jacques  y.  Harrison  (C.  A.),  12  Q.  B.  D.  165). 


OEDEE  XXVm. 

Amendment. 

1.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow  Amendment 
either  party  to  alter  or  amend  his  indorsement  or  pleadings,  in  such  pigJJSngs. 
manner  and  on  such  terms  as  may  be  just,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of  determining  the 
real  questions  in  controversy  between  the  parties  (a). 

(a)  As  a  general  rule  leaye  to  amend  ought  not  to  be  refused  unless  the  Court  is  Leaye  to 
satimed  that  the  party  applying  is  acting  tnald  Jlde,  or  that  his  blunder  has  done  amend, 
some  injury  to  the  other  side  which  cannot  be  compensated  by  payment  of  costs  or 
otherwise  {T%ldeslcy  y.  Harper,  10  Ch.  D.  393).  A  party  will  be  allowed  to  amend 
his  pleadings  at  any  time  before,  or  eyen  at,  the  trial ;  see  Roe  y.  Davies,  2  Ch.  D. 
729 ;  Budding  y.  Murdoch,  1  Ch.  D.  42 ;  King  y.  Corke,  1  Ch.  D.  57.  See  also  for 
oases  where  amendments  were  allowed,  Long  r.  Crossleg,  13  Ch.  D.  383  (adding 
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plaintiffs)  ;  Gicen  v.  Srvin^  13  Ch.  D.  589  (amendment  of  reply) ;  XobeVs  Ejphmeg 
Co.  y.  Joiu'Sy  17  Ch.  D.  721  (adding  allegations  to  statement  of  claim  at  the  trial) ; 
Bctfs  V.  Jhufjhfi/y  5  P.  D.  26  (adding  allegations  to  statement  of  defence  and  setting 
up  a  fresh  case).  But  in  Xewhy  v.  Sharpe,  8  Ch.  J).  39,  it  was  intimated  that  an 
amendment  altering  the  whole  nature  of  an  action  ought  not  to  be  allowed  ;  and  see 
Carffili  V.  Bower,  10  Ch.  D.  502;  Crowe  v.  Barnicot^  6  Ch.  D.  753;  Colhtte  v.  Goode, 
7  Ch.  D.  842,  where  leave  to  amend  was  refused;  see,  however.  Laird  v.  Briggs^  19 
Ch.  D.  22.  See  also  Bourne  v.  CouUery  W.  N.  (1884),  111  ;  60  L.  T.  321,  cited i«>»/, 
p.  379,  as  to  the  defendant's  course  where  the  plaintiff  amends  by  setting  up  a  fresh 
case. 

When  at  the  trial  an  application  for  leave  to  amend  the  pleadings  is  refused,  the 
refusal  forms  part  of  the  judgment  and  it  is  not  necessary  to  appeal  from  it  sepa- 
rately ;  but  on  an  appeal  from  the  judgment  the  Court  of  Appeal  may  give  leave  to 
amend.  The  judgment  as  drawn  up  sliould  not  contain  any  mention  of  the  refusal 
of  leave  to  amend  (Laird  v.  BriggSj  16  Ch.  D.  663). 

An  application  for  leave  to  amend  need  not  be  supported  by  evidence  of  the 
materiahty  of  the  proposed  amendment  (Cargill  v.  Bowery  4  Ch.  D.  78  ;  Chesterfield 
Co.  Y.Blaeky  W.  N.  (1877),  65  ;  25  "W.  R.  409). 

Giving  or  refusing  leave  to  amend  being  discretionary  with  the  judge  below,  the 
Court  of  Appeal  will  not  generally  interfere  {Bgrd  v.  iS«w;/,  7  Ch.  D.  284). 

A  statement  of  claim  cannot  be  amended  after  final  judgment  (AtL^Gen,  v.  Cor- 
poraiion  of  Birmingham,  15  Ch.  D.  423)  ;  but  see  Keith  v.  Butcher,  25  Ch.  D.  760, 
cited  ante,  p.  337. 

An  action  may  be  turned  by  amendment  into  an  information  at  the  suit  of  the 
Attorney- General  [Caldwell  v.  Pagham  Llarbour  Co.,  2  Ch.  D.  221). 

An  amended  writ  must  in  general  be  served  in  the  same  way  as  an  original  writ 
[The  Cassiopeia,  4  P.  D.  188). 

An  order  under  this  rule  need  not  be  drawn  up  ;  see  Ord.  UI.  r.  14,  post. 

An  order  to  amend  is  without  prejudice  to  an  injimction  previously  obtained 
(Kennedy  v.  Lewis,  14  Jur.  166  ;  and  see  Att.-Gen.  v.  Marsh,  10  Sim.  672  ;  Clarke  y. 
Clarke,  13  W.  R.  133  ;  Harding  v.  Tingrg,  10  Jur.  N.  S.  872  ;  12  W.  R.  793),  or 
to  a  writ  of  nc  exeat  (Grant  v.  Grant,  5  Russ.  189) ;  but  where  a  plaintiff  amended 
after  giving  notice  of  motion  it  was  held  that  the  notice  was  gone  (Martin  v.  Frost, 

8  Sim.  199  ;  Money  penny  v. ,  1  W.  R.  99),  whether  the  motion  was  for  an 

injunction  or  a  receiver  (Smith  v.  Dixon,  12  W.  R.  934),  unless  the  order  to  amend 
was  made  without  prejudice  (Child  v.  Douglas,  Kay,  560) ;  and  the  order  should 
therefore  be  made  in  that  form  (Caldwell  v.  Pagham  Harbour  Co.,  2  Ch.  D.  221).  So 
by  amendment  the  plaintiff  may  purge  a  defendant's  contempt ;  see  Weightnian  v. 
Poiccll,  2  De  G.  &  Sm.  570. 

2.  The  plaintifP  may,  without  any  leave,  amend  his  statement  of 
claim,  whether  indorsed  on  the  writ  or  not,  once  at  any  time  before 
the  expiration  of  the  time  limited  for  reply  {h)  and  before  replying, 
or,  where  no  defence  is  delivered,  at  any  time  before  the  expiration  of 
four  weeks  from  the  appearance  of  the  defendant  who  shall  have  last 
appeared. 

(b)  As  to  time  for  reply,  see  Ord.  2XIII.  r.  1,  anU,  p.  369. 


Amendment 
of  counter- 
claim or 
Bet-off. 


3.  A  defendant  who  has  set  np  any  counterclaim  or  set-off  may, 
without  any  leave,  amend  such  counterclaim  or  set^-off  at  any  time  before 
the  expiration  of  the  time  allowed  him  for  answering  the  reply  (c)  and 
before  such  answer,  or  in  case  there  be  no  reply  then  at  any  time 
before  the  expiration  of  twenty«eight  days  from  defence. 

(c)  As  to  the  time  allowed  to  plead  to  a  reply,  see  Ord.  XXIII.  r.  3,  ante,  p.  370. 


Disatlotirancd 
of  amend- 
ment. 


4.  Where  any  party  has  amended  his  pleading  under  either  of  the 
last  two  preceding  rules,  the  opposite  party  may,  within  eight  days 
after  the  delivery  to  him  of  the  amended  pleading  apply  to  the  Court 
or  a  judge  to  disallow  the  amendment,  or  any  part  thereof,  and  the 
Court  or  judge  may,  if  satisfied  that  the  justice  of  the  case  requires 
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it,  disallow  the  same,  or  allow  it  subject  to  such  terms  as  to  costs  or   O.  XXVIII. 
otherwise  as  may  be  just  (rf). 

{dt)  See  as  to  directions  to  the  taxing-master  to  tax  the  costs  of  unnecessary  CSosts  of 
amendments,  Burchelly.  Giles,  11  Beav.  34;   Waits  y,  Manuing^  1  S.  &  S.  421 ;  unnecessary 
Fl^^ge  y.  2?mm,  Johns.  663.    Where  important  allegations  contained  in  the  original  amendments, 
bin  were  struck  out  by  amendment  we  plaintiff  had  to  pay  the  additional  costs 
occasioned  {Stt-iekland  v.  Striekland,  3  Bear.  242) ;  and  see  Bower  v.  Cooper,  2  Ha. 
408 ;  Mator  v.  Dry,  2  S.  &  8.  113  ;  Momsey  v.  Burnham,  1  Ha.  22.    As  to  costs  of 
unnecessary  matter  generally,  see  Ord.  LXV.  r.  27  (20),  post. 

Where  the  plaintiff  amends  by  (in  effect)  setUng  up  a  fresh  case,  the  defendant's  Amendment 
course  is  to  move  (within  the  eight  days)  that  the  amended  pleading  may  be  dis-  jettmg  up  a 
allowed,  or  allowed  only  on  proper  terms  as  to  costs  {Bourne  y.  Coulter^  W.  N.  fresh  case. 
(1884),  111 ;  60  L.  T.  321).    See  also  note  (a),  p.  377,  ante. 

5.  "Where  any  party  has  amended  his  pleading  under  rules  2  or  3,  Pleading  to 
the  opposite  party  shall  plead  to  the  amended  pleading,  or  amend  his  SJ^|in«^ 
pleading,  within  the  time  he  then  has  to  plead  or  within  eight  days 

from  the  delivery  of  the  amendment,  whichever  shall  last  expire ;  and 
in  case  the  opposite  party  has  pleaded  before  the  delivery  of  the 
amendment,  and  does  not  plead  again  or  amend  within  the  time  above 
mentioned,  he  shall  be  deemed  to  rely  on  his  original  pleading  in 
answer  to  such  amendment  (e). 

{e)  See  Boddy  v.  JFall,  7  Ch.  D.  164 ;  IWW/  ▼.  Jeweahury,  9  Ch.  D.  34. 

6.  In  all  cases  not  provided  for  by  the  preceding  rules  of  this  order,  Amendment 
application  for  leave  to  amend  may  be  made  by  either  party  to  the  (^^^^^  ^ 
Court  or  a  judge  or  to  the  judge  at  the  trial  of  the  action,  and  sucli 
amendment  may  be  allowed  upon  such  terms  as  to  costs  or  otherwise 

as  may  be  just. 

7.  if  a  party  who  has  obtained  an  order  for  leave  to  amend  does  not  Time  allowed 
amend  accordingly  within  tho  time  limited  for  that  purpose  by  the  i^ter^rder  ^ 
order,  or  if  no  time  is  thereby  limited,  then  within  fourteen  days  from  for  leave  to 
the  date  of  the  order,  such  order  to  amend  shall,  on  the  expiration  of  *°*®^ 

such  limited  time  as  aforesaid,  or  of  such  fourteen  days,  as  the  case 
may  be,  become  ipBo  facto  void,  unless  the  time  is  extended  by  the 
Court  or  a  judge  (/). 

(/)  This  rule  is  substantially  the  same  as  Ck>n0.  Ord.  IX.  r.  24. 

8.  An  indorsement  or  pleading  may  be  amended  by  written  altera-  Amendment 
tions  in  the  copy  which  has  been  delivered,  and  by  additions  on  paper  Jtenition  or 
to  be  interleaved  therewith  if  necessary,  unless  the  amendments  re*  reprint, 
quire  the  insertion  of  more  than  144  words  in  any  one  place,  or  are  so 
numerous  or  of  such  a  nature  that  the  making  them  in  writing  would 

render  the  document  difficult  or  inconvenient  to  read,  in  either  of 
which  cases  the  amendment  must  be  made  by  delivering  a  print  of  the 
document  as  amended. 

9.  Whenever  any  indorsement  or  pleading  is  amended,  the  same,  Amended 

when  amended,  shall  be  marked  with  the  date  of  the  order,  if  any,  ^,rlt  or 

_-.--  1  ti  1  pleading  to 

under  which  the  same  is  so  amended,  and  of  the  day  on  which  such  be  marked. 

amendment  is  made,  in  manner  following,  viz. :  "  Amended  day 

of  pursuant  to  order  of  dated  the  of  ." 
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10.  Whenever  any  indorsement  or  pleading  is  amended,  such, 
amended  document  shall  be  delivered  to  the  opposite  party  within  the 
time  allowed  for  amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors  arising 
therein  from  any  accidental  slip  or  omission,  may  at  any  time  be  cor- 
rected by  the  Court  or  a  judge  on  motion  or  summons  without  an 
appeal  (y). 

(ff)  This  rule  is  substantially  identical  with  Cons.  Ord.  XXIII.  r.  21,  now 
repealed. 

A  rcg^trar  in  drawing  up  orders,  &c.  may  by  consent  introduce  such  alterations 
as  he  thinks  the  judge  would  sanction  ;  see  Davenport  v.  Stoffordy  8  Beav.  603,  511 ; 
Phillips  V.  Gibbons,  1  V.  &  B.  84,  6 ;   Tivjlor  v.  Mdner,  10  Ves.  444. 

The  rule  docs  not  extend  to  the  omission  of  any  term  which  could  only  have  been 
introduced  under  the  cxpreFS  judgment  of  the  Court  {Bird  v.  Heath,  6  Hare,  236 ; 
and  see  Fylcr  v.  Fyler,  1  Coll.  93 ;  Dodson  v.  Saminell,  8  W.  R.  252),  or  to  any 
alteration  which  is  equivalent  to  a  new  direction  (Colman  y.  Sarell,  2  Cox,  206 ; 
Willis  T.  Parkinson,  3  Swanst.  233 ;  Brookjicld  v.  Bradley,  2  S.  &  S.  64  ;  Champa' 
tiowncY.  Brooke,  9  BH.  N.  S.  199). 

But  an  accidental  shp  {Turner  v.  Hodgson,  9  Beav.  265),  ex.  gr.,  the  omission  of 
the  usual  direction  to  settle  the  conveyance,  may  be  supplied  under  it  {Trevelyan  v. 
Charter,  id.  140) ;  and  see  Hughes  v.  Jones,  26  Beav.  24,  where  a  decree  for  specific 
performance  having  been  made  against  the  defendant  (who  made  default)  without 
a  reference  as  to  title,  the  Court,  on  the  motion  of  the  defendant,  ordered  a  refer- 
ence as  to  title  to  be  inserted  in  the  decree,  the  defendant  paying  the  costs  of  the 
application  {He  Clough,  32  L.  T.  194 :  Eckcrsley  v.  Eckersley,  W.  li.  (1884),  133). 

In  JeffcrysY.  Suiith,  11  W.  R.  479,  the  words  "survivors  or  survivor"  were 
added  to  a  decree  for  payment  to  four  executors;  and  the  words  "executor  or 
administrator"  in  Hx  parte  Straight,  16  W.  R.  661 ;  and  see  Be  Glanvillc,  W.  N. 
(1878),  21 ;  Andrews  v.  Bohannon,  W.  N.  (1869),  80.  In  Be  Ticl,  3  De  G.  J.  &  S. 
426 ;  11  W.  R.  351,  a  decree,  though  passed  and  entered,  was  altered  on  motion, 
the  plaintiff,  who  was  directed  by  the  decree  to  pay  costs,  having  been  dead  when 
the  decree  was  pronounced;  and  see  Pennell  y.  Millar,  23  Beav.  172;  Moore  y, 
Walter,  11  W.  R.  713  ;  Viney  y.  Chaplin,  3  De  G.  &  J.  282  ;  Fritz  v.  Hobson,  14  Ch. 
D.  542.  In  Askew  v.  Peddle,  14  Sim.  301,  a  mistake  in  a  decree  was  corrected, 
althoi^h  it  had  been  pronounced  seven  years,  and  the  case  had  been  heard  on 
further  directions. 

Where  a  person  to  whom  money  was  ordered  to  bo  paid  was  described  as  *  *  widow," 
she  being  in  fact  married  again,  the  error  was  rectified  under  this  rule  {Re  Robinwn^ 
W.  N.  (1873),  28). 

Where  a  parlnr  has  liberty  g^ven  him  to  apply  to  the  Court  on  the  minutes  of  a 
decree,  he  must  do  so  within  a  fortnight ;  after  Uiat  time,  notice  of  motion,  specify* 
ing  the  variations  sought  to  be  introduced,  must  be  regularly  given  {Hood  v.  Cooper^ 
26  Beav.  373;  and  see  General  Share  Co.  v.  Wetley  Co.,  20  Ch.  D.  130).  See,  too, 
Prince  v.  Howard,  14  Beav.  203 ;  Tennant  v.  Trenchard,  4  Ch.  637.  On  motion  to 
vary  the  minutes,  the  only  question  that  can  properly  be  argued  is.  What  was  the 
order  made  ?  The  only  exceptions  are  when  the  parties  consent  to  something  being 
added  to  the  minutes,  or  where  it  cannot  be  ascertained  what  order  was  made,  and 
then  the  case  may  be  put  in  the  paper  and  argpied  again  {Mem.  per  H.  R.,  W.  N. 
(1876),  296).  See  also  British  Dynamite  Co.  y.  Krcbs,  W.  N.  (1877),  193  ;  25  W.  R. 
846.  The  party  moving  should  be  prepared  with  a  copy  of  the  registrar's  note  of 
what  took  place  when  the  order  was  made  {Bobinson  y.  Local  Board  for  Barton^  21 
Ch.  D.  621). 

Every  order  of  the  Court,  not  of  a  final  character,  carries  with  it  liberty  to  apply, 
though  not  expressly  reserved ;  see  Fritz  v.  Hobson,  14  Ch.  D.  642 ;  Penrice  y.  Wit* 
Hams,  23  Ch.  1).  353  ;  and  see  also  Viney  v.  Chaplin,  3  De  G.  &  J.  282. 

A  party  dissatisfied  with  the  drawing  up  of  an  order  of  the  Court  of  Appeal  must 
give  notioe  of  motion  to  vary  the  minutes  (General  Share  Co.  y.  Wetley  Co,,  20  Ch.  D, 
130). 

12.  The  Court  or  a  judge  may  at  any  time,  and  on  such  terms  as 
to  costs  or  otherwise  as  the  Court  or  judge  may  think  just,  amend 
any  defect  or  error  in  any  proceedings,  and  all  necessary  amendments 
shall  be  made  for  the  purpose  of  determining  the  real  question  or 
issue  raised  by  or  depending  on  the  proceedings. 
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13.  The  costs  of  and  occasioned  by  any  amendment  made  pursuant  O.  XXVin. 

to  rules  2  and  3  of  this  order  shall  be  borne  by  the  party  making  the  costo^ 

same,  unless  the  Court  or  a  judge  shall  otherwise  order.  amendment 

under  rules 
[Old.  XXIX.  applies  only  to  Admiralty  actions.]  2  and  3. 

ORDEE  XXX. 

StJMMONs  FOR  Directions. 

1.  In  every  cause  or  matter  one  general  summons  for  directions  may  General 
be  taken  out  at  any  time  by  any  party  with  respect  to  the  following  directions, 
matters  and  proceedings :  particulars  of  claim,  defence,  or  reply,  state- 
ment of  special  case,  discovery  (including  interrogatories),  commissions 

and  examinations  of  witnesses,  mode  of  trial  (including  proceedings  in 
lieu  of  demurrer,  trial  on  motion  for  judgment,  and  reference),  place 
of  trial,  and  any  other  matter  or  proceeding  in  the  cause  or  matter 
previous  to  trial. 

2.  Such  summons  for  directions  shall  be  a  summons  returnable  in  Form  of 
not  less  than  four  days,  in  the  Form  No.  3  in  Appendix  K.,  with  such  8i»°^nionfl. 
variations  as  circumstances  may  require,  and  shall  be  addressed  to 

and  served  upon  all  such  parties  to  the  cause  or  matter  as  may  be 
affected  thereby.  The  applicant  shall,  so  far  as  practicable,  include  in 
the  summons  all  or  as  many  of  the  above-mentioned  matters  and 
proceedings  as,  having  regard  to  the  nature  of  the  cause  or  matter,  can 
conveniently  be  dealt  with  by  the  order  and  directions  of  the  Court  or 
judge.  Upon  the  hearing  of  the  summons,  any  party  to  whom  the 
summons  is  addressed  shall  be  at  liberty  to  apply  for  any  order  or 
directions  as  to  any  of  the  above-mentioned  matters  or  proceedings 
which  he  may  desire,  and  thereupon,  after  giving  notice  to  such 
parties  (if  any)  as  the  Court  or  judge  may  direct,  any  order  may  be 
made  and  all  necessary  directions  given,  as  to  aU  or  any  of  such 
matters  and  proceedings  as  may  be  just,  whether  applied  for  or  not : 
such  order  shall  be  in  the  Form  No.  4  in  Appendix  K.,  with  such 
variations  as  circtmistances  may  require  (A). 

(A)  For  these  forms,  see  infra, 

3.  If,  upon  any  other  application  as  to  any  of  the  above-mentioned  Costs  of  other 

matters  or  proceedings,   it    shall  appear    to    the  Court  or    judge  ^^^^^^ 

that  the  application   is  one  that    could  and  ought   to  have  been  have  been 

included  in  or  made  upon  the  general  summons  for  directions,  such  ^J!*^!^^®^  ^'^ 

*  °  '  the  summons. 

application  shall  be  granted  only  at  the  costs  of  the  party  making 
the  same. 

OEDEE  XXXI. 

Discovery  kscd  Inspection. 

1,  In  any  action  where  relief  by  way  of  damages  or  otherwise  is  interroga- 

Bought  on  the  ground  of  fraud  or  breach  of  trust,  the  plaintiff  may  at  ^^^  ^ot 

*  ^         examination 
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Ord.  XXXI. 

of  opposite 
party. 


Time  for 
delivering  in- 
terrogatories. 

Delivery. 

"  Opposite 
parties." 


Privilege. 


(1)  Commnni* 
cations  with 
professional 
advisers. 


any  time  after  delivering  his  statement  of  claim  (t),  and  a  defendant 
may  at  or  after  the  time  of  delivering  his  defence,  without  any  order 
for  that  purpose,  and  in  eveiy  other  cause  or  matter  the  plaintiff  or 
defendant  may  by  leave  of  the  Court  or  a  judge,  deliver  (^•)  interro- 
gatories in  writing  for  the  examination  of  the  opposite  parties  (/), 
or  any  one  or  more  of  such  parties,  and  such  interrogatories  when 
delivered  shall  have  a  note  at  the  foot  thereof,  stating  which  of  such 
interrogatories  each  of  such  persons  is  required  to  answer :  Provided 
that  no  party  shall  deliver  more  than  one  set  of  interrogatories  to  the 
same  party  without  an  order  for  that  purpose  (m) :  Provided  also  that 
interrogatories  which  do  not  relate  to  an}*^  matters  in  question  in  the 
cause  or  matter  shall  be  deemed  irrelevant,  notwithstanding  that  they 
might  be  admissible  on  the  oral  cross-examination  of  a  witness  (it). 

(i)  In  actions  in  the  Chancery  Division  the  plaintifl  may  deliver  interrogatoiief 
before  the  statement  of  defence  (Harbord  v.  Monk,  9  Gh.  D.  616). 

{k)  In  Jiou'e)i  v.  Price,  2  De  G.  M.  &  G-.  899,  overruling  S.  C.,1  Drew.  307,  it 
was  held  that  a  copy  of  the  interrogatories  left  at  the  office  of  the  defendant*! 
solicitor  was  "  delivered." 

(/)  As  to  who  are  **  opposite  parties  "  within  this  rule,  see  Molhtf  y.  Kilby,  15 
Ch.  D.  162  ;  Ingram  v.  Littk,  11  Q.  B.  D.  251,  where  it  was  held  that  a  guardian 
ad  litem  is  not  **a  party"  who  can  be  interrogated ;  eaidMacAUister  v.  Bithop  <^ 
Rochester,  6  C.  P.  D.  194. 

(m)  See  Kcivall  v.  Telegraph  Co.,  2  Eq.  766  ;  Warden  v.  Peddington,  32  Bear.  639. 
[fi)  The  right  to  discovery  is  now  regulated  (subject  to  the  Rules  of  CSourt^  by  the 
practice  of  the  Court  of  Chancery  (Anderson  v.  Pank  of  British  Columbia  (C.  A.),  2 
Ch.  D.  644;  Att.-Gen,  v.  Gaskill,  20  Ch.  D.  619;  and  see  Bustroa  v.  JFT^iU,  I 
Q.  B.  D.  423  ;  Zi/ell  v.  Xennedt/,  8  App.  Cas.  217.  See,  however,  Parker  y.  WeUs, 
18  Ch.  D.  477;  JJolckow  v.  liiihcr,  10  Q.  B.  D.  161).  Where  no  discovery  could 
have  been  obtained  before  the  Judicature  Acts,  either  at  law  or  in  equity,  none  can 
be  obtained  now  (Hunnings  v.  WilHamson,  10  Q.  B.  D.  459). 

Under  certain  circumstances  a  party  may  refuse  to  give  discovery,  whether  it  is 
sought  by  interrogatories  or  under  an  order  for  production  of  documents.  The  general 
rules  as  to  privilege  (which  are  applicable  to  either  kind  of  discovery,  see  Clegg  v. 
Udmondson,  22  Beav.  125  ;  Pajah  of  Coorg  v.  Eaet  India  Co.,  2  Jur.  N.  S.  407  ;  but 
see  Southtcark  Water  Co.  v.  Quick,  3  Q.  B.  D.  321),  are  as  follows:— 
A  person  is  not  compelled  to  make  discovery  of — 

(1)  Communications  that  have  passed  between  himself  and  his  solicitor  relating 
to  the  matters  in  dispute,  although  no  litigation  had  actually  arisen,  or  was 
even  in  contemplation,  at  the  time ;  and  aU  documents  prepared  in  relation, 
to  an  intended  action,  whether  prepared  at  the  request  of  the  solicitor  or  not, 
and  whether  ultimat^y  laid  before  him  or  not,  are  privileged  if  prepared 
with  a  bond  fide  intention  of  being  laid  before  him  for  thepurpoae  of  taking 
his  advice.  See  Anderson  y.  Bank  of  British  Columbia,  2  Ch.  D.  644 ;  South' 
work  Water  Co.  v.  Quick,  3  Q.  B.  D.  315 ;  Minet  y.  Morgan,  8  Ch.  361 ;  Lyell 
y.  Kennedy,  27  Ch.  D.  1  (photographs  of  tombstone  and  copies  of  entries  in 
public  records) ;  Kordon  y.  Defries,  8  Q.  B.  D.  608  ;  The  Palenno,  9  P.  D.  6 ; 
Bitstros  V.  White,  1  Q.  B.  D.  423;  Bngliah  v.  Tottie,  1  Q.  3.  D.  141 ;  MeCoT' 
qttodale  v.  Beli,  1  C.  P.  D.  473  ;  Pearse  v.  Pearse,  1  De  G.  ft  8.  12  ;  and  see 
also  Paddon  v.  Wttieh,  9  Eq.  666  ;  Ford  y.  Be  Pontes,  7  W.  B.  299  ;  Lawretw 
y.  Campbell,  4  Drew.  485  ;  Simpson  y.  Broicn,  33  Beav.  482  ;  Iktrtony.  Barber, 
17  Eq.  329 ;  Smith  v.  Daniell,  18  Eq.  649  ;  Skinner  y.  Great  Northern  My., 
43  L.  J.,  Ex.  150;  Macfarhm  y.  BoU,  14  Eq.  580;  WxUon  y.  KorthampUm 
By.,  14  Eq.  477.  As  to  communications  with  a  former  solicitor,  see  Marriott 
y.  Anchor,  ^.  Co.,  3  GifP.  304.  Counsel's  drafts  and  briefs,  and  cases  laid 
before  them  are  protected  {Xicoll  y.  Jones,  2  H.  ft  M.  588  ;  Mayor  of  Bristol 
y.  Cox,  26  Ch.  D.  678),  except  so  far  as  the  indorsements,  &o.  thereon  were 
matters  publici  Juris  ( WaUham  v.  Stainton,  2  H.  ft  M.  1 ;  Plumley  y.  Sorrell, 
W.  K.  (1868),  240) ;  as  to  arbitrations,  see  PoM«/br(i  v.  Swayne,  IJ.  ft  H.  433 ; 
and  as  to  compromises  of  former  suits,  see  Hutchinson  y.  Glover^  1  Q.  B.  D. 
138. 

Communications  with  a  solicitor  out  of  the  jurisdiction  (Lawrence  y.  Camphell^ 
4  Drew.  485),  or  with  the  solidior's  derk,  or  an  mocoontant  or  skilled  person 
employed  by  the  aolioitor  are  within  the  principle  {Steele  y.  Stewart^  1  Ph. 
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471 ;  Churtm  y.  Fretcin,  2  Dr.  &  Sm.  390  ;  JTooper  v.  Gtimin,  2  J.  &  H.  602 ;    Ord.  XXXI. 

10  W.  R.  644).  So,  too,  an  application  addressed  by  defendants  to  their  ■ 
agents  abroad,  by  direction  of  the  solicitor,  for  the  purpose  of  procuring 
evidence  in  support  of  their  case  (Lafone  v.  Falkland  Inlandtt  Co,^  (No.  1),  4 
K.  &  J.  34) ;  but  a  letter  from  an  agent  to  his  principal,  sent  before  suit  in 
answer  to  inquiries,  but  not  at  the  instance  of  the  solicitor,  is  not  privileged 
(Anderson  t.  £a»k  of  British  Columbia^  2  Ch.  D.  644)  ;  and  pee  further,  as  to 
agents,  Itoss  v.  Gihbs,  8  Eq.  622  ;  Hooper  v.  Gitmm,  2  J.  &  H.  602 ;  10  W.  R. 
644  ;  Jetihjna  v.  BiMhby,  2  Eq.  647.  The  privilpgo  docs  not  extend  to  com- 
munications made  to  the  solicitor  but  not  io  his  character  of  solicitor  ( r^omtu 
V.  Raiclingsy  27  Beav.  140  ;  and  see  Hampson  v.  Jfampson,  26  L.  J.  Ch.  612) ; 
nor  to  letters  passing  between  the  defendant  and  third  parties  or  their  agents 
{English  v.  Tottis,  1  Q.  B.  D.  141);  nor  to  letters  passing  between  co-defen- 
dants {Betti  Y.  Menzies,  1  Q.  B.  I).  628 ;  but  see  Hamilton  y.  Xott,  16  Eq. 
112) ;  nor  to  information  which  the  solicitor  has  derived  from  collateral 
BOuroes,  not  directly  from  the  client  (Marsh  y.  Keith,  1  Dr.  &  Sm.  342  ;  Ford 
y.  Tennant,  32  Beav.  162;  Be  Zand  Credit  Society,  15  W.  R.  703;  Fage  v. 
Ward,  W.  N.  (1869),  61  ;   Wheeler  y.  Le  Marehant,  17  Ch.  D.  676). 

The  priyilege  is  the  privilege  of  the  client,  and  the  solicitor  cannot  object 
to  prodnoe  if  his  client  does  not  or  cannot  claim  privilege  [Re  CameroiCs  CoaU 
brook  Co,,  26  Beav.  1 ;  Wilson  y.  Rastall,  31  W.  R.  320) ;  thus,  where  award 
of  Court  was  keeping  out  of  the  way  the  solicitor  had  to  give  all  in- 
formation he  could  to  aid  in  finding  her  (Rantsbotham  v.  Senior,  8  Eq.  676). 
As  to  the  oases  between  trustee  and  cestui  qtte  trust,  see  Bacon  y.  Bacon,  34 
L.  J.  Ch.  349. 

Ptof essional  opinions  siven  partly  for  the  benefit  of  the  party  requiring 
production  are  not  privileged  {Reynolds  y.  Godlee,  4  K.  &  J.  88 ;  Talbot  y. 
MarshJUld,  2  Dr.  &  Sm.  649 ;  13  W.  R.  885 ;  Wynne  y.  Humberston,  27 
Beav.  421 ;  on  appeal,  32  L.  T.  0.  S.  306).  In  an  action  by  cestuis  que  trust 
against  trustees  to  make  gt)od  a  breach  of  trust,  the  trustees  must  produce 
correspondence  between  themselves  and  their  solicitors  relating  to  the  matters 
in  question  in  the  action  ante  litem  fnotam  {Re  Mason,  22  Ch.  D.  609). 

Where  fraud  is  charged  no  privilege  can  be  claimed  for  documents  relating 
to  the  alleged  fraud  {Fhillips  y.  Uolmer,  15  W.  R.  678  ;  Fearer  y.  Williams, 

11  Jur.  N.  S.  902 ;  but  see  Mornington  v.  Mornington,  2  J.  &  H.  697;  CharU 
ton  y.  Coombes,  4  GifP.  372). 

A  document  once  privileged  is  always  privileged,  c.  g,,  in  future  litigation 
{Bullock  y.  Corry,  3  Q.  B.  D.  356  ;  and  see  Branford  v.  Branford,  4  P.  D.  72). 

(2)  Matters  tending  to  criminate ;  see  Walters  v.  Earl  of  Shaftesbury,  14  W.  R.   (2)  Tendmg 
259 ;  Hotves  v.  McKernan,  30  Beav.  647  ;   U,  S,  of  America  v.  MeRae,  4  Eg.  to  criminate. 
337  ;  nUeboisnet  v.  Tobin,  L.  R.,  4  C.  P.  184 ;  Hill  v.  Campbell,  L.  R.,  10  C.  P. 

222 ;  and  the  cases  cited /k>«^,  p.  385  ;  but  it  is  not  the  practice  to  allow  either 
of  the  Statutes  of  Elizabeth  to  be  an  excuse  for  resistmg  discovery  {Bunn  y. 
Bunn,  12  W.  R.  661). 

(3)  Documents,  &c.,  which  manifestly  have  no  bearing  on  the  issue  to  be  tried,  (3)  Ineleyaiit. 
or  which  relate  exclusively  to  the  defendant's  own  title,  or  to  the  evidence 

by  which  his  case  is  to  be  established  {Daw  v.  Eley,  2  H.  &  M.  725  ;  Ingilby 
y.  Shafto,  33  Beav.  31  ;  Commissioners  of  Sewers  y.  Glasse,  16  Eq.  302] ;  and 
-   Be«  Owen  y.  Wynn,  9  Ch.  D.  29. 

For  cases  where  the  right  to  discovery  depends  on  the  main  question  at  Where  right 
issue  in  the  action,  so  that  if  the  plaintiff  succeeds  he  will  have  the  discovery  depends  on 
as  part  of  the  relief,  see  r.  20,  post,  and  cases  there  dted,  note  (A),  p.  392,  the  issue  of 
post,  the  action. 

The  party  refusing  production  must  show  that  the  documents  in  question  Documents 
relate  to  his  title  and  do  not  relate  to  the  plaintiff's  title  {Clegg  v.  Edmondson,  relating  only 
3  Jur.  N.  S.  299  ;  Zittd  v.  Isle  of  Wight  Ferry  Company,  8  W.  R.  640 ;  Bishop  to  defendant's 
of  Winchester  y.  Bowker,  29  Beav.  479  ;  Felkin  y.  Lord  Herbert,  9  W.  R.  766 ;  title. 
Bolton  y.  Corporation  of  Liverpool,  1  M.  &  K.  88 ;  Jenkyns  v.  Bttshby,  14  W.  R. 
631).    Thus  a  purchaser  without  notice  of  a  fee  simple  estate  need  not 
produce  his  title-deeds  to  the  mortgagee  of  a  term  {Hunt  v.  Elmes,  27  Beav. 
62).    But  a  defendant  cannot  refuse  production  merely  on  the  ground  that 
if  the  plaintiff's  claim  is  unfounded,  he  has  no  interest  in  them  {Greily  v. 
Mousley,  2  K.  &  J.  288  ;  and  see  Rumhold  v.  Forteath,  3  K.  &  J.  44 ;  Ferrier 
y.  Atwool,  14  W.  R.  697 ;  Bugden  v.  South,  26  L.  J.  Ch.  426 ;  Bates  y.  Master 
of  Christ* s  College,  Cambridge,  ibid,  449 ;  Quin  v.  Ratclif,  9  W.  R.  65 ;  but 
see  Robson  y.  Flight,  33  Beav.  268).    Production  of  the  Court  rolls  of  a  manor 
was  ordered  in  a  suit  to  establish  a  custom  ( Warrick  v.  Queen^s  College,  3  Eq. 
683);  but  see  Owen  y.  Wynn. 

where  a  party  claims  privilege  on  the  ground  that  the  documents  support 
his  own  title,  and  do  not  relate  to  that  of  his  opponent,  his  affidavit  is  con- 
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Ori  xxxr. 


jr.' A'-  'k  ffjti' 
a/lmir.UVT  iJi- 


el^uiT*.  ir,I/,'»a  tLe  C-.-irs  tar.  se*  fr:t:i  tLe  nxrsre  cf  tbe  e&se,  or  of  tbe  dora- 

Q-  B.  D.  :  >.  -    .V*-  i:<»  Z. '     T.  A'-        . ,  17  C^.  D.'l. 

A  ir.'.rr;ri;rr*  ej^*-'!  r.  t  pr'>i -c*  tie  ir.'.r^j-i^*  d.*^  ictfl  be  it  paii  -wliat  is 
die    /'  /  /'><>^  T.  /^.  •:-   ,5  CL.  4>r   :  si^.  £  v-tc,  /j:'4  t.  »r*.'J,  I  Eq. 

1 57-  ,  27:  /-  "»  T.  y.-^«,  ^EuiJ* 

12  W.  R,  4:-:  H.  'id  T.  X*>*i  *:«,*4 

.  li  \V.  R.  4->:  /^"    ..-•  T.  ir  rV-,  M  B^r. 

'  ->  :  &r.I  25  to  nkcrrz'&irea  ir-vV  after  3Ist  De* 


4';*:,  *i.i  o*'>^TT»ti-,tL%  of  IiL-i>x.  J.,  W.  X. 
•A  T.  i;-.   '*.  1  Fji 


2-j>:  >'. 


f:^r.^yfT,  !•*!,  J"^;  the  C'^nvevincfnz  Act,  ISSI,  §.  10. 
4    J»--iif*et:ta  reLitlr.?  oi.Iv  U>  iLe  pamr's  loie  of  ooc4:3Ctinjr  bis 
'//'i-^yyT.  .''''''V..  ^i  EearfSl;  6"  ><  t.'.S?' 'li^W.  4  DeG.  i  J/l ;  Pn.Vr. 
.<'w  '/'f,  1  M'k  G.  1>j:   J.  -  ^rx.  Z.  -iYiM-,  11  W.  R.  Sol,. 

S^  %l-/^;  tote  Ui  rn'e  1 1.  //^>^?.  p.  '>"?S. 

It  i»  not  neceftsar^-  before  tLe  hearing'  of  a  grrrDTnoM  for  le^re  to  administer 
inteTT^jrit/:r:«  to  serre  the  rt:y:*lte  fartj  with  a  ccpy  of  the  prcpciaed  inter- 
iv/^t/yh*.-*  //'?'/  T.  L\^-<f<i,  W.  X.  l^^i  ,  Ho,  ;  nor  on  an  application  for 
leare  to  imerTCir^U:  w^  the  jziize  det^ide  as  to  the  reierancr  of  particular 
interroaratorieai  Jl'j'i  r.  Liard^t  No.  2  ,  W.  X.  'ISSS  ,  175,  1&4  .  For  cases 
wher*;  ieare  haa  Ix^eh  given  to  interrosraie,  aee  Joh^  t.  ]yj»*d^>n  £>ui  i.mr  0»., 
W.  X.  '1SS3,,  1>. ;  i/^.ViA/-  T.  AVm,  W.  X.  'ISM  ,  9.  Where  the  action 
Tf:hiUA  Ui  land  in  Ireland,  and  an  artion  had  been  commenced  there,  though 
enW<|fientlj  to  the  £n^lL«>h  action,  Pearson,  J.,  refujcd  kave  to  intem^rate, 
but  the  Omrt  of  Apji^al  reverv:*!  thl*  decLaion  [II,'*tutoH  r.  Jfar-^uU  of  .S'1170, 
W.  X.  'IS'*^,,  20,,  Leave  will  be  refu'-ed  where  the  desired  information  can 
V;  obtain'.<i  bv  yiarticulara  '(/ M^ara  r.  s*oue^  W.  X.  ls>4  ,  72".  A  petitioner 
VfT  the  revocation  of  a  patent  was  allowed  to  interrogate  the  daunant  yRt 

Hruhlan,  W.  X.  (1SS4  ,  102,. 


Off^T  to 

tirtjlani,  Scf. 
V*  }»*'.  talcn 
into  a/yc^junU 


ConiM  of  im- 
jjTfqMfT  intcT' 
rogatories. 


2.  In  d(H:\iUng  upon  any  api)lication  for  leare  to  exHbit  intenoga- 
torir-.H,  the  0>urt  or  ju^lgo  hhall  take  into  account  any  offer  which  may 
Le  made  by  the  party  sought  to  be  interrogated,  to  deliver  particxdars, 
or  to  make  admissions,  or  to  produce  documents  relating  to  the  matter 
in  question,  or  any  of  them. 

3.  In  adjusting  the  costs  of  the  cause  or  matter  inquiry  shall  at  the 
instance  of  any  party  bo  made  into  the  propriety  of  exhibiting  such  in- 
terrogatories, and  if  it  is  the  opinion  of  the  taxing  officer  or  of  the 
Court  or  judge,  either  with  or  without  an  application  for  inquiry,  that 
such  interrogatories  have  been  exhibited  unreasonably,  vexatiously,  or 
at  improper  length,  the  costs  occasioned  by  the  said  interrogatories 
and  the  answers  thereto  shall  be  paid  in  any  event  by  the  party  in 
fault  (o). 

{0)  As  to  the  ootts  of  improper  matter  generally,  see  Old.  LXV.  r.  27  (20)| 

pott. 


Form  of  in-         4.  Interrogatories  shall  be  in  the  Form  No.  6  in  Appendix  B.,  with 
terrogatoriof.   g^^jj^  variations  as  circumstances  may  require  {p). 

{p)  For  thiB  form,  see  pott » 


Interrogating      ^*  ^  ^^^7  party  to  a  cause  or  matter  be  a  body  corporate  or  a  joint 

offloer,  fto.  of  stock  company,  whether  incorporated  or  not,  or  any  other  body  of 

^        *     persons,  empowered  by  law  to  sue  or  be  sued,  whether  in  its  own 

name  or  in  the  name  of  any  officer  or  other  person,  any  opposite  party 

may  apply  for  an  order  allowing  him  to  deliver  interrogatories  to  any 
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member  or  officer  of  such,  corporation,  company  or  body,  and  an  order    Ord.  XXXI. 
may  be  made  accordingly  {q), 

{q)  It  ia  irregular  to  make  an  officer  of  a  company  a  party  for  the  purpose  of  Company  or 
discovery,  and  if  this  is  done  the  name  of  the  officer  will  be  struck  out  ( Wilson  v.  corporation. 
Church,  9  Ch.  D.  552).  A  member  of  a  company  should  not  be  interrogated  if  there 
is  an  officer  who  can  give  the  required  information  {Berkeley  v.  Standard  Discount 
Co.,  13  Ch.  D.  97).  When  a  corporation  answers  by  an  officer  who  is  also  its 
solicitor  in  the  action,  he  cannot  refuse  to  answer  on  the  ground  of  privilege 
[Mayor  of  Swansea  v.  Quirk,  5  C.  P.  D.  106).  As  to  the  duty  of  a  corporation  with 
respect  to  discovery,  see  Att.-Oen.  v.  Burgesses  of  East  Retford,  2  My.  &  K.  40 ; 
Southwark  Water  Co.  v.  Quick,  3  Q.  B.  D.  p.  321. 

A  corporation  sole  may  be  interrogated  as  if  he  were  a  private  individual,  see  Corporation 
Daniell,  vol.  ii.  p.  1812.  sole. 

^  A  foreign  state  or  power  suing  as  plaintiff  is  bouud  to  name  a  person  to  give  yorgjjfn  gtate 
discovery  at  the  instance  of  an  opx>osite  party ;  see  Bepuhlic  of  Costa  Rica  v.  Erianger,  ^^ 

1  Ch.  D.  171 ;  United  States  of  America  v.  Wagner,  2  Ch.  682  ;  Republic  of  Peru  v. 
Weguelin,  20  Eq.  140  ;  Prioleau  v.  United  States,  2  Eq.  659  ;  Republic  of  Liberia  v. 
Roye,  1  App.  Cas.  139. 

As  to  getting  discovery  from  the  official  liquidator  in  a  winding-up,  see  Re  Con-  Official 
tract  Corporation,  GoocKs  Case,  7  Ch.  207 ;  BamedU  Banking  Co.,  2  Ch.  360.  liquidator. 

As  to  inquiries  from  agents,  see  Bokkow  v.  Fisher,  10  Q.  B.  D.  161 ;  Rasbotham  v.    Ajrenta 
Shropshire  Union  Co.,  24  Ch.  D.  110.  -«^S«ii«. 

6.  Any  objection  to  answering  any  one  or  more  of  several  inter-  Objection  to 
rogatories  on  the  ground   that  it  or  they  is  or  are  scandalous  or  be  taken  m 
irrelevant,  or  not  bond  fide  for  the  purpose  of  the  cause  or  matter,  or  affidavit  in 
that  the  matters  inquired  into  are  not  su£5.ciently  material  at  that 

stage,  or  on  any  other  ground,  may  be  taken  in  the  affidavit  in 
answer  (r). 

(r)  As  to  scandal,  see  Ord.  XIX.  r.  27,  and  note  thereto,  ante,  p.  360.  Scandal. 

The  following  cases  may  be  consulted  as  to  the  propriety  or  impropriety  of  par-  TmDroDer  in- 
ticular  interrogatories :  Bade  v.  Jacobs,  3  Ex.  D.  336  (conversations  with  deceased  terroiratories" 
person) ;  Johns  v.  Janus,  13  Ch.  D.  370  (inquiry  as  to  the  truth  of  allegations  in  ^ 

statement  of  claim) ;  Saunders  v.  Jones,  7  Ch.  D.  435  (inquiry  as  to  specific  acts  of 
misconduct  in  action  for  wrongful  dismissal) ;  Benbow  v.  Low,  16  Ch.  D.  93  (an 
attenipt  to  learn  the  details  of  the  evidence  of  the  other  side)  ;  Lxfon  v.  Tweddell, 
13  Ci.  D.  376  ;  Rowcliffe  v.  Leigh,  6  Ch.  D.  256 ;  Mansfield  v.  Childerhome,  4  Ch.  D. 
82  (inquiry  as  to  irrelevant  breach  of  trust) ;  Parker  v.  Wells,  18  Ch.  D.  477 ; 
Att.'Gen.  v.  Gaskill,  20  Ch.  D.  519 ;  Sheward  v.  Lord  Lonsdale,  5  C.  P.  D.  47. 

A  party  may  object  to  answer  questions  tending  to  criminate  him  {Fishery.  Owen,  Questions 
8  Ch.  D.  645  ;  Webb  v.  East,  5  Ex.  D.  108 ;  Latnb  v.  Munster,  10  Q.  B.  D.  110 ;  tending  to 
Allhusen  y.  Lahouchere,  3  Q.  B.  D.  664).  criminate. 

Where  a  party  by  his  answer  claims  privilege,  the  Court  will  not  go  behind  his 
answer  unless  it  appears  clearly  either  from  the  answer  itself  or  some  incorporated 
document  that  the  claim  is  bad  {Lyell  v.  Kennedy,  27  Ch.  D.  1). 

In  an  action  to  recover  land  the  plaintiff  is  entitled  to  discovery  as  to  all  matters  Action  to 
relevant  to  his  own  and  not  to  the  defendants  ease  {Lyell  v.  Kennedy,  8  App.  Cas.  217  ;  recover  land. 
Horton  v.  Bott,  2  H.  &  N.  249 ;  26  L.  J.  Ex.  267). 

7.  Any  interrogatories  may  be  set  aside  on  the  ground  that  they  Setting  aside 
have  been  exhibited  unreasonably  or  vexatiously  («),  or  struck  out  on  out  jnten?- 
the  ground  that  they  are  prolix,  oppressive,  unnecessary,  or  scandalous ;  gatories. 
and  any  application  for  this  purpose  may  be  made  within  seven  days 

after  service  of  the  interrogatories  (0* 

{s\  As  to  these  words,  see  Gay  v.  Labouehcre,  4  Q.  B.  D.  p.  207.  "Unreason- 

\t\  This  rule  only  applies  to  cases  where  interrogatories  should  not  have  been  ably  or  vexa- 
exhibited  at  all,  and  then  only  where  no  leave  has  been  obtained  to  exhibit  them  ;  tioualy." 
the  objection  that  any  particular  interrogatory  is  improper  must  be  taken  in  the 
affidavit  in  answer,  under  r.  6  ;  see  Mcllroy  y.  Duncan,  W.  N.  (1884),  48. 

M.  C  C 
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Ord.  XXXI. 

Time  for 
aDsweriDg*. 

Costs  of 
answer. 

Extension 
of  time. 


Form  of 
answer. 


FoUo. 


summons. 


8.  Interrogatories  shall  be  answered  by  affidavit  to  be  filed  within 
ten  days,  or  within  such  other  time  as  a  judge  may  allow  (w). 

(*/)  A  member  of  a  company  who  has  been  interrog'ated  cannot  refuse  to  file  his 
answer  until  he  has  been  paid  his  costs,  nor  will  the  Court  make  an  order  for  pay- 
ment of  his  costs  separately  from  those  of  the  company  {Berkeley  v.  Standard  Dis- 
count  Co.  13  Ch.  D.  97). 

For  form  of  order  to  extend  the  time,  see  Wemton  v.  Cohen y  W.  N.  (1869),  74. 
The  application  must  be  supported  by  afiidavit  [Brown  v.  Lee,  11  Beav.  162).  In 
Byng  v.  Clark,  13  Beav.  92,  the  time  for  answering  was  extended  on  five  successive 
occasions. 

9.  An  affida\'it  in  answer  to  interrogatories  shall,  unless  otherwise 
ordered  by  a  judge,  if  exceeding  ten  folios  (r),  be  printed  and  shall  be 
in  the  Form  No.  7  in  Appendix  B.  with  such  variations  as  circumstances 
may  require. 

m 

(r)  A  folio  is  seventy-two  words  (Ord.  LXV.  r.  27  (14)  ). 
As  to  the  discretion  of  the  Court  to  dispense  with  the  printing  of  a  schedule  to 
the  affidavit,  pee  Webb  v.  Boruford,  46  L.  J.  Ch.  288  ;  W.  N.  (1877),  6. 
For  the  form  here  referred  to,  see  post. 

Sufficiency  of  10.  No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  but  the 
determined  on  sufficiency  or  otherwise  of  any  such  affidavit  objected  to  as  insufficient 
motion  or         shall  be  determined  by  the  Court  or  a  judge  on  motion  or  summons  {vv). 

[vv)  The  duty  of  the  Court  under  rules  10  and  11  is  limited  to  considering  the 
sufficiency  or  insufficiencv  of  the  answer,  i.e.,  whether  the  party  interrogated  has 
answered  that  which  he  has  no  excuse  for  not  answering ;  and  only  in  case  of  in- 
sufficiency can  it  require  a  further  answer  (Lyell  v.  Kennedy,  27  Ch.  D.  1). 

1 1 .  K  any  person  interrogated  omits  to  answer,  or  answers  insuffi- 
ciently, the  party  interrogating  may  apply  to  the  Court  or  a  judge  for 
an  order  requiring  him  to  answer,  or  to  answer  further,  as  the  case 
may  be.  And  an  order  may  be  made  requiring  him  to  answer  or 
answer  further,  either  by  affidavit  or  by  vivd  voce  examination,  as  the 
judge  may  direct  {w), 

(w)  The  application  should  be  by  summons  at  chambers  {Cheaterjield  ▼.  Blacky 
24  W.  R.  783  ;  13  Ch.  D.  138,  n.),  which,  in  the  case  of  a  summons  for  a  farther 
answer,  should  specify  the  interrogatories  or  parts  of  interrogatories  to  which  a 
further  answer  is  required  {Amtiey  v.  Xorth  Woolwich  Co.,  11  Ch.  D.  439).  See  also 
Church  V.  Ferry,  36  L.  T.  613 ;  Ashhy  v.  Taylor,  38  L.  T.  44. 

An  answer  may  be  "  insufficient "  by  reason  of  its  containing,  in  addition  to  the 
information  required,  impertinent  or  otherwise  objectionable  matter  (Peyton  v. 
Uarttng,  L.  R.  9  C.  P.  9  ;  Lyell  v.  Kennedy,  27  Ch.  D.  28 ;  and  see  Furbei'  v.  King^ 
29  W.  R.  436). 

As  to  the  cost^  occasioned  by  an  insufficient  answer,  see  Litchjield  v.  Jonet,  W.  K. 
(1884),  218.  Under  the  old  practice  whether  exceptions  were  allowed  (Ntwtcn  v. 
JJimcs,  3  Jur.  N.  S.  683),  or  overruled  {Stent  v.  Wiekens,  6  De  G.  &  Sm.  384),  the 
costs  followed  the  result  (comp.  ITillia  v.  Childc,  13  Beav.  464) ;  and  such  costs  were 
payable  inunediately  (Thomcu  v.  Rawlings,  27  Beav.  376).  But  it  was  said  that  they 
should  bo  asked  for  by  the  successful  party  {Earp  v.  Lloyd,  4  K.  &  J.  58 ;  Crottley 
V.  Stewart,  2  N.  R.  67).  But  where  an  interrogatory  included  several  questions 
which  ought  to  have  been  distinct,  and  exceptions  as  to  such  interrogatory  were 
only  partly  allowed,  the  defendant  had  not  to  pay  costs  (Langton  v.  Waite,  16  W.  B. 
63). 

Where  some  exceptions  were  allowed  and  others  overruled,  the  costs  of  those 
allowed  were  set  off  against  those  overruled  {Wiility.  Childt ;  Dally  y,  Worhan, 
82  Beav.  69). 

Order  for  12.  Any  party  may,  without  filing  any  affidavit,  apply  to  tlie  Court 

dooumeuts.       ^^  ^  j^^^g©  ^OT  an  order  directing  any  other  party  to  any  cause  or  matter 


Order  for  fur- 
ther answer. 


Application 
for  further 
answer. 


Costs  where 

answer 

insufficient. 
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to  make  discovery  on  oath  of  tlie  documents  wliicli  are  or  have  been  in  Ord.  XXXI. 
his  possession  or  power,  relating  to  any  matter  in  question  therein. 
On  the  hearing  of  such  application  the  Court  or  judge  may  either 
refuse  or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that  stage  of  the  cause  or  matter,  or 
make  such  order,  either  generally  or  limited  to  certain  classes  of  docu- 
ments, as  may,  in  their  or  his  discretion,  be  thought  fit  {x). 

{x)  An  order  for  discovery  of  docaments  may  be  made  against  a  next  friend  -A-gainst 
(Hipginsony.  Hall,  10  Oh.  D.  235  ;  but  see  Re  CorseUis,  W.  N.  (1883),  60 ;  31  W.  R.  "«^^om  o^^er 
414) ;  in  a  petition  of  right  against  the  suppliant  {Tomline  v.  The  Queen,  4  Ex.  D.  ^^  ^  made. 
252),  but  not  against  the  Crown  [Thomas  v.  The  Queen,  L.  R.  10  Q.  B.  44);  and 
against  a  third  party  who  has  appeared  (MacAUister  v.  Bishop  of  Jtoehester,  6  C.  P.  D. 
194).     See  also  He  M*  Veagh,  1  De  O.  J.  &  S.  399  ;  Xewlaiid  v.  Steer,  U  Jur.  N.  S. 
696. 

An  official  liquidator  will  not  be  ordered  to  make  an  affidavit  as  to  documents  Official 
except  under  special  circumstances  (Re  Mutual  Soeiety,  22  Ch.  D.  714).  liquidator. 

A  party  who  has  not  obtained  an  order  for  discovery  of  documents  cannot  get 
such  discovery  by  means  of  interrogatories  which  he  has  obtained  leave  to  admi- 
nister [Jaeobs  v.  Great  Western  Ry.  Co.,  W.  N.  (1884),  33). 

A  plaintiff  will  in  general  be  entitled  to  discovery  cf  documents  after,  but  not  Time, 
before,  delivery  of  a  statement  of  claim ;  see  Cashin  v.  Craddock,  2  Ch.  D.  140 ; 
Davies  v.  WiUiams,  13  Ch.  D.  650  ;    Union  Bank  v.  Manby,  ibid.  239 ;  Haneoek  v. 
Guerin,  4  Ex.  D.  3  ;  Republic  of  Costa  Rica  v.  Strousberg,  11  Ch.  D.  323  ;  Phillips  v. 
FhilHps,  40  L.  T.  815. 

Where  administration  to  an  intestate^s  estate  had  been  granted  to  the  solicitor  to 
the  Treasury,  and  subsequently  an  alleged  next  of  kin  instituted  a  suit  and  asked 
discovery  as  to  documents,  it  was  held  that  the  affidavit  as  to  documents  need  not 
be  made  until  &primd  facie  case  had  been  made  by  the  plaintiff  {Lane  v.  Gray,  16 
Eq.  652). 

The  defendant  must  make  the  affidavit,  though  he  insists  that  he  cannot  be  com- 
pelled to  produce  any  documents,  for  the  question  of  liability  to  production  is  dis- 
tinct from  the  question  of  sufficiency  of  affidavit  {New  British  Co.  v.  Feed,  3  C.  P.  D. 
196  ;  Rumbold  v.  Forteath,  3  K.  &  J.  44 ;  Lazarus  v.  Mozley,  6  Jur.  N.  S.  1119; 
ITicoll  V.  Jones,  13  W.  R.  461 ;  and  comp.  Taylor  v.  Rundell,  Cr.  &  Ph.  104,  111 ; 
Fortescue  v.  Fortescue,  24  W.  R.  945) ;  see,  too,  as  to  the  necessity  of  making  the 
affidavit,  Manby  v.  Beicicke,  27  L.  T.,  O.  S.  55  ;  Quin  v.  Ratclif,  9  W.  R.  65  ;  Han- 
slip  V.  Kitton,  1  De  G.  J.  &  S.  440 ;  Fvans  v.  Louis,  L.  R.  1  C.  P.  656. 

An  affidavit  of  documents  is  conclusive  against  the  party  seeking  discovery  unless  Affidavit, 
it  can  be  shown  from  the  affi'lavit  itself,  or  from  the  documents  referred  to  in  it,  how  far 
or  from  admissions  in  the  pleadings,  that  it  is  insufficient,  in  which  case  an  order  conclusive, 
will  be  made  for  a  further  affidavit,  or  leave  may  be  obtained  to  administer  in- 
terrogatories ;  but  it  cannot  be  shown  by  a  contentious  affidavit  that  the  affidavit 
of  documents  is  insufficient;  see  Robinson  v.  Budgett,  W.  N.  (1884),  94  ;  Jones  v. 
Monte  Video  Gas  Co.  (C.  A.),  5  Q.  B.  D.  656;  A.-G.  v.  Emerson,  10  Q.  B.  D.  191  ; 
Fonsonby  v.  Hartley,  W.  N.  (1883),  13,  44  ;  Compagnie  Finaneiere  v.  Feruvian  Guano 
Co.,  11  Q.'B.  D.  55.    Nor  can  there  be  any  cross-examination  on  the  affidavit  as  to 
documents  (Manby  v.  Bewicke  (No.  2),  8  l)e  G.  M.  &  G.  470 ;  Ncwall  v.  Telegraph 
Co.,  2  Eq.  756 ;  Aleoek  v.  Gill,  W.  N.  (1869),  270).    See  also,  as  to  insufficiency  of 
the  affidavit,  Wright  v.  Fitt,  3  Ch.  809  ;  A.-G.  v.  CastUford  Local  Board,  21  W.  R. 
117  ;  Saull  V.  Browne,  17  Eq.  402  ;  Koel  v.  Xoel,  1  De  G.  J.  &  S.  468  ;    Westminster 
Co.  V.  Clayton,  12  W.  R.  123 ;  Bowes  v.  Fernie,  3  My.  &  C.  632 ;  Minet  v.  Morgan, 
8  Ch.  361. 

Documents  are  material  to  the  matters  in  question  in  the  action  if  it  is  not  un-  What  docu- 
reasonable  to  suppose  that  they  may  contain  information  enabling  the  party  seeking  ments  mate- 
discovery  either  to  advance  his  own  case  or  to  damage  that  of  his  opponent  (Com-  rial. 
pagnig  Finaneiere  v.  Feruvian  Guano  Co.,  11  Q.  B.  D.  55,  where  a  furUier  affidavit 
was  ordered). 

Even  though  a  defendant  is  in  contempt  for  non-compliance  with  orders  of  the  Where 
Court,  he  is  entitled  to  take  any  steps  required  for  the  purposes  of  his  defence ;  and  defendant 
where  a  defendant  being  in  contempt  for  not  having  made  an  affidavit  as  to  docu-  in  contempt, 
ments,  applied  for  an  order  that  the  plaintiff  should  make  an  affidavit  of  documents, 
James,  Y.-C,  held  he  was  entitled  to  the  order,  but  the  affidavit  and  production  by 
the  plaintiff  were  to  be  after  an  affidavit  and  production  by  the  defendant  (Haldane 
y.  Eckford,  7  Eq.  425). 

0C2 


388 


RULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  XXXI.  13.  The  affidavit,  to  be  made  by  a  party  against  whom  such  order  as 
Affidavit  to  ^^  mentioned  in  the  last  preceding  rule  has  been  made,  shall  specify 
specify  docu-  which,  if  any,  of  the  documents  therein  mentioned  he  objects  to  pro- 
obi  ected  to  be  ^^^®>  ^^^  ^*  shsM  be  in  the  Form  No.  8  in  Appendix  B.,  with  such 
produced.        variations  as  circumstances  may  require  (y). 


Objectiona  to 
production. 


InsufficicDCy 
of  affidavit. 


(j/)  For  the  form  of  the  affidavit,  see  post  ;  it  should  be  adhered  to  as  far  as  pos- 
sible {Anon.  W.  N.  (1876),  39)  ;  and  see  Woodhatch  v.  Freeland,  11  W.  R.  398; 
Mansell  v.  Feeney^  2  J.  &  H.  320.  The  grounds  of  objection  to  production  must  be 
clearly  stated  in  the  affidavit  {Gardner  v.  /rri/i,  4  Ex.  D.  49  ;  Webby,  £ast,  5  Ex.  D. 
108). 

As  to  what  is  a  sufficient  description  of  documents  in  the  affidavit,  see  Taylor  v. 
Jiatien,  4  Q.  B.  D.  85;  Inman  v.  Whitletf,  4  Beav.  648;  Fhetps  v.  Olive,  4  Beav. 
699,  n. ;  Fortescue  v.  Forte^cue,  24  W.  R.  945  ;  34  L.  T.  847  ;  Taylor  v.  Oliver,  W.  N. 
(1876),  241  ;  34  L.  T.  902 ;  Beuieke  v.  Graham,  7  Q.  B.  D.  400.  An  affidavit  of 
improper  length  will  be  ordered  to  be  taken  off  the  file,  with  costs  ( Walker  v.  Foole, 
21  Gh.  D.  835,  and  cases  there  cited). 

As  to  costs  of  perusing  the  affidavit,  see  Beits  v.  Cleaver,  7  Ch.  613. 

If  the  affidavit  is  considered  to  be  informal  or  insufficient,  a  summons  should  be 
taken  out  to  consider  its  sufficiency  (Daniell,  vol.  ii.  p.  1838  ;  Robinton  v.  Webster^ 
W.  N.  (1869),  81). 
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14.  It  shaU  be  lawful  for  the  Court  or  a  judge,  at  any  time  during 
the  pendency  of  any  cause  or  matter,  to  order  the  production  by  any 
party  thereto,  upon  oath,  of  such  of  the  documents  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  such  cause  or  matter,  as 
the  Court  or  judge  shall  think  right ;  and  the  Court  may  deal  with 
such  documents,  when  produced,  in  such  manner  as  shall  appear 
just  (2). 

{z)  Production  is  a  matter  of  right  and  not  a  matter  in  the  discretion  of  the  judge, 
provided,  of  course,  that  the  documents  are  not  privileged ;  see  Bustros  y.  White,  1 
Q.  B.  D.  423  ;  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644.  For  the  principal 
grounds  of  objection  to  discovery  or  production,  see  note  (n)  to  rule  1,  ante,  p.  382  ; 
and  Daniell,  vol.  ii.  p.  1852. 

An  order  may  be  made  to  produce  documents  for  the  purpose  of  an  appeal  {Be 
National  Funds  Assurance  Co,,  W.  N.  (1876),  192). 

A  party  must  produce  relevant  documents  in  the  possession  of  his  solicitor  or 
agent,  and  cannot  refuse  because  the  solicitor  says  they  are  irrelevant,  unless  he 
himself  has  inspected  them  {Mcintosh  v.  Great  Western  By,  Co,,  4  De  G.  M.  &  Q-. 
644  ;  Manby  v.  Beicicke  (3),  8  Ee  G.  M.  &  G.  476) ;  nor  can  the  solicitor  refuse, 
because  ho  claims  his  oidinary  lien  {Lockett  v.  Carey,  10  Jur.  N.  S.  144  ;  Hope  y. 
Liddell,  7  De  G.  M.  &  G.  331 ;  Be  Cameron^ s  Coalbrook  Company^  26  Beav.  I)  \  Bee  Re 
Gregson,  26  Beav.  87  ;  Xorth  v.  Huber,  29  Beav.  437 ;  Vale  v.  Of^rt,  10  Ch.  340 ; 
Belaney  v.  Ffrench,  8  Ch.  918 ;  and  cases,  infra,  on  documents  in  pawn.  If  they  are 
the  agent's  private  property  they  need  not  be  produced  {Colyer  y.  Colyer,  9  W.  R. 
452  ;  but  see  Bishop  of  Winchester  v.  Bowker,  ibid,  404). 

Where  the  documents  ordered  to  be  produced  are  in  a  foreign  countir,  the  party 
required  to  produce  them  must  show  not  only  that  it  would  be  difficult  to  obtain 
them,  but  that  he  has  tried  and  failed  {Mertens  v.  Haigk,  11  W.  R.  792) ;  and  as  to 
documents  abroad,  see  Freeman  v.  Fairlie,  3  Mer.  44. 

Documents  in  the  possession  of  a  stranger  to  the  suit  previously  to  its  institution 
cannot  be  ordered  to  be  produced  in  his  absence  {Burbridge  y.  Robinson,  2  M.  6*  G. 
244 ;  see  Bovill  v.  Cowan,  18  W.  R.  533) ;  and  if  such  person  has  covenanted  to 
produce  the  documents  for  the  maintenance  and  justification  of  the  title  of  a  party 
to  the  suit,  he  cannot  be  ordered  to  produce  them  in  a  suit  hostile  to  such  party 
(Bethell  V.  Casson,  1  H.  &  M.  806) ;  bat  full  information  must  be  given  as  to  the 
nature  of  such  documents. 

Similarly,  where  a  person,  not  a  party  to  the  suit,  has  a  joint  interest  in  the 
documents  {Edmonds  y.  Foley,  30  Beav.  282  ;  Bayl^  v.  Cass,  10  W.  R.  370  ;  Ford  y. 
Dolphin,  1  Dr.  222;  Lord  Fglinton  v.  Lamb,  14  W.  R.  170),  the  documents  will  be 
protected  {Murray  v.  Walter,  Cr.  &  Ph.  1 14  ;  Kearsley  v.  Fhilips,  10  Q.  B.  D.  465) ; 
but  full  information  must  be  g^ven  in  the  affidavit  {Bovill  v.  Covan,  39  L.  J.  Ch. 
7t)8,  and  see  observations  of  Lord  Cottenham  in  Taylor  v.  Rundell,  (^.  &  Ph.   104, 
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111).    Thus,  directors  of  a  company  coald  not  be  ordered  to  produce  documents  in    Ord.  XXXI. 

which  other  directors  had  a  joint  interest  (Petmey  v.  Goode^  1  Dr.  474 ;  Reid  v.    

LanghiSy  1  M.  &  G.  627;  Lazarus  v.  Mozky,  6  Jur.  N.  S.   1120;  Hadley  v.  Mw- 

dougall,  7  Ch.  312  ;  but  cf.  Plant  v.  Kmdrick,  L.  R.  10  C.  P.  692).     And  see,  for 

other  oases  of  joint  interest,  Liddell  v.  Norton^  Kay,  App.  xi,  where  the  documents  Documents 

had  been  pawned  before  the  institution  of  the  suit,  and  the  defendant  was  too  poor  ^^  pawn. 

to  redeem  them ;  Re  Williams,  7  Jur.  N.  S.  323  ;  Xorth  v.  Huber,  29  Beav.  437. 

So  no  order  can  be  made  for  inspection  of  documents  in  the  custody  of  the  Court  Documents  in 
having  jurisdiction  in  lunacy  ( Vivian  v.  Little,  11  Q.  B.  D.  370).  custody  of  a 

But  where  a  defendant  had  in  his  possession  letters  written  to  him  by  a  person   Court, 
not  party  to  the  suit,  which  were  admitted  to  be  material,  he  was  compelled  to  Third  party's 
produce  them,  though  they  were  marked  "  private  and  confidential,"  and  though  interest, 
the  sender  objected  to  the  production  (Hopkinson  v.  Lord  Burghley,  2  Ch.  447 ;  15 
W.  R.   643,  where  Lord  Cairns,  L.  J.,  said,  **the  sender  of  the  letter  must  be 
supposed  to  have  given  an  authority  to  the  receiver  to  use  it  for  every  lawful 
purpose,  and  it  has  been  held  that  publication  is  not  such  a  lawful  purpose.     But 
if  there  can  be  one  purpose  more  lawful  than  another,  it  would  be  to  produce  the 
letter  in  a  court  of  justice  for  the  furtherance  of  the  ends  of  justice  *') ;  and  see 
Penketkman  v.  White,  2  W.  R.  380 ;  Lee  v.  HammerUm,  12  W.  R.  976,  where  the 
report  of  a  medical  officer  of  an  insurance  company  being  material,  had  to  be 
produced,  though  confidential.     An  undertaking  not  to  use  the  letters  for  any  Private 
collateral  purpose  must  be  given  in  such  a  case  {Hopkinson  v.  Lord  Burghley ;  letters. 
Richardson  v.  Hastings,  7  Beav.  364) ;  and  genendly  when  the  plaintiff  obtains  an 
order  for  production  and  inspection  of  documents,  he  does  so  upon  an  implied  under- 
taking not  to  make  pubUo  any  information  so  obtained,  or  to  communicate  such 
information  to  persons  not  parties  to  the  suit  ( Williams  v.  The  Prince  of  Wales  Assur- 
anee  Co,,  23  Beav.  338) ;  and,  it  seems,  the  Court  would  grant  an  injunction  to 
restrain  him  from  so  doing  {ibid.).     See,  too,  Reynolds  v.  Godlee,  4  K.  &  J.  88  ;  and 
£nthotrn  v.  Cobb,  6  De  Q-.  &  Sm.  696  ;  on  appeal,  2  De  O.  M.  &  G.  632 ;  Rowen  v. 
Pearson,  11  W.  R.  819;  Hutchinson  v.  Glovei-,  1  Q.  B.  D.  138. 

Where  a  co-defendant  has  an  interest  in  the  documents  scheduled,  he  should  be  What  infor- 
served  with  the  summons  to  produce  {Gresley  v.  Mousley,  2  K.  &  J.  288).     Even  if  mation  must 
the  Court  should  hold  that  thero  are  grounds  for  not  ordering  production  of  the  be  given  as 
documents  on  account  of  a  third  person's  interest  therein,  still  the  party  must  g^ve  to  protected 
all  the  information  in  his  power  as  to  such  documents  as  he  has  partial  possession  documents, 
of,  and  make  discovery  of  their  contents  so  far  as  they  are  material  {Taylor  v.  Rundell, 
Or.  &  Ph.   104  ;  Bovill  v.  Cowan,  16  W.  R.  608  ;   Clinch  v.  Financial  Corporation, 
2  Eq.  271).     And  as  to  the  expense  of  getting  such  information,  see  Ret  hell  v. 
Cassott,  1  H.  &  M.  806. 

As  to  relevancy,  see  note  (z),  supra.    It  has  been  doubted  whether  a  document  Relating  to 
required  only  for  coniparison  of  handwriting  is  a  relevant  document  ( Wilson  v.  matters  in 
Thombury,  17  Eq.  617).  question. 

15.  Every  party  to  a  cause  or  matter  shall  be  entitled,  at  any  time,  Notice  to 
by  notice  in  writing,  to   give  notice  to  any  other  party,   in  whose  prod^^cefor 
pleadings  or  affidavits  (a)  reference  is  made  to   any  document,   to  documents 
produce  such  document  for  the  inspection  of  the  party  giving  such  '^^^  ^  "^ 
notice,  or  of  his  solicitor,  and  to  permit  him  or  them  to  take  copies  affidavits, 
thereof ;  and  any  party  not  complying  with  such  notice  shall  not  after- 
wards be  at  liberty  to  put  any  such  document  in  evidence  on  his  behalf 
in  such  cause  or  matter,  imless  he  shall  satisfy  the  Court  or  a  judge 
that  such  document  relates  only  to  his  own  title,  he  being  a  defendant 
to  the  cause  or  matter,  or  that  he  had  some  other  cause  or  excuse 
which  the  Court  or  judge  shall  deem  sufficient  for  not  complying  with 
such  notice :  in  which  case  the  Court  or  judge  may  allow  the  same  to 
be  put  in  evidence  on  such  terms  as  to  costs  and  otherwise  as  the  Court 
or  judge  shall  think  fit  {h). 

{a\  These  words  include  particulars  of  claim  {Cass  v.  Fitzgerald,  W.  N.  (1884),  18).   <* Pleadings  or 
\b)  Under  this  rule  production  will  be  ordered  at  once  of  documents  referred  to  in  affidavits.*' 
the  pleadings,  unless  some  good  reason  against  it  can  be  shown ;  see  Quilter  v. 
Heaily,  23  Ch.  D.  42  ;   Webster  v.  Whewall,  16  Ch.  D.  120.     The  privilege  claimed 
for  documents  is  not  lost  by  their  being  referred  to  in  the  pleadings  ;  the  penalty 
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for  non-produrtion  is  that  they  cannot  afterwards  be  nsed  in  eyidence  (RoberU  t. 
Oppc.ihi.n,  20  Ch.  D.  1'1\). 

No  ccsts  of  a  notice  or  inspection  under  this  mle  will  be  allowed  unless  there  waa 
gxxnl  reascm  for  it  ^Ord.  LXV.  r.  27  ^17, ;. 

IG.  Notice  to  any  party  to  produce  any  documents  referred  to  in  his 
pleading  or  affidarits  shall  be  in  the  Form  No.  9  in  Appendix  B.,  with 
such  variations  as  circumstances  may  require  (c). 

(r)  For  tills  form,  Bee  post. 

17.  The  party  to  whom  such  notice  is  given  shall,  within  two  days 
from  the  receipt  of  such  notice,  if  all  the  documents  therein  referred  to 
have  been  set  forth  by  him  in  such  affidavit  as  is  mentioned  in  rule  1 3, 
or  if  any  of  the  documents  referred  to  in  such  notice  have  not  been  set 
forth  by  him  in  any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the  same  a  notice 
stating  a  time  within  three  days  from  the  delivery  thereof  at  which  the 
documents,  or  such  of  them  as  he  does  not  object  to  produce,  may  be 
inspected  at  the  office  of  his  solicitor,  or  in  the  case  of  bankers'  books, 
or  other  books  of  account,  or  books  in  constant  use  for  the  purposes  of 
any  trade  or  business,  at  their  usual  place  of  custody,  and  stating 
which  (if  any)  of  the  documents  he  objects  to  produce,  and  on  what 
ground  (d).  Such  notice  shall  be  in  the  Form  No.  10  in  Appendix  B., 
with  such  variations  as  circumstances  may  require  {e). 

{d)  This  provision  as  to  books  in  nse  in  business  merely  adopts  the  old  practice  in 
Chiancery ;  see  Merteu9  v.  Haigh,  Johns.  735  ;  Hooper  y.  Gumnty  2  J.  &  H.  602.  As 
to  costs  where  documents  are  pit)duced  at  the  solicitor's  office,  see  Brown  v.  Sctceli, 
16  Ch.  D.  617. 

(e)  For  this  form,  see  post, 

18.  If  the  party  served  with  notice  under  rule  17  omits  to  give  such 
notice  of  a  time  for  inspection  or  objects  to  give  inspection,  or  offers 
inspection  elsewhere  than  at  the  office  of  his  solicitor,  the  judg^  ni&7» 
on  the  application  of  the  party  desiring  it,  make  an  order  for  inspection 
in  such  place  and  in  such  manner  as  he  may  think  fit ;  and,  except  in 
the  case  of  documents  referred  to  in  the  pleadings  or  affidavits  of  the 
party  against  whom  the  application  is  made,  or  disclosed  in  his  affidavit 
of  documents,  such  application  shall  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that  the  party  apply- 
ing is  entitled  to  inspect  them,  and  that  they  are  in  the  possession  or 
power  of  the  other  party  (/). 

(/)  If  the  defendant  is  required  to  produce  or  obtain  information  as  to  deeda,  &c., 
not  in  his  possession,  he  is  entitled  to  have  the  ooste  of  bo  doing  first  tendered  to 
him  {Bethell  v.  Casson,  1  H.  &  M.  806) ;  see  note  to  r.  14,  anU. 

A  plaintiff  who  obtains  the  common  order  for  production  may  inspect  documents 
which  are  ordinarily  produced  only  on  payment  ox  customary  fees  {e.  y.,  court  rolls), 
without  payment  of  such  fees  {Hoare  v.  Wilton,  4  Eq.  1). 

The  order  gives  liberty  to  inspect  to  **  the  applicant,  his  solicitor  and  ag^t :  " 
Seton,  p.  136. 

So  an  undertaking  to  produce  **  to  the  plaintiff,"  means  '*  to  the  plaintiff,  his  soli- 
citors and  agents,*'  unless  that  be  g^uarded  against  by  the  terms  of  the  undertaldng 
( Williama  v.  Pnnee  of  Wales  Assurance  Company ^  23  Beav.  338) ;  but  neither  it  nor . 
the  common  order  authorises  inspection  by  a  non-professional  relative  of  the  plaintiff, 
though  alleged  to  be  the  only  person  acquainted  with  the  accounts  to  be  inspected 
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(SuminerJUkl  Y,  Pritchard^  17  Beav.  9).    The  plaintiff's  agent,  for  the  purpoaes  of    Old.  XXXI. 

inspection,  ought,  it  seems,  to  be  a  kgal  agent,  or  at  least  a  general  agent,  and  not  one  

appointed  for  the  special  purpose  {Draper  v.  Manchester^  S^e.  Railway  Company y  3  De 
G.  F.  &  J.  23). 

Sut  on  a  special  application,  and  on  a  special  case  being  made  out  for  it,  an 
accountant  may  be  allowed  to  inspect  documents  {Bonnardet  v.  Taylor  y  IJ.  &  H.  383) ; 
but  not  an  accountant  who  has  any  personal  interest  in  the  case  (Draper  v.  JIanehester, 
^e,  Itailway);  aeCj however,  Lindsay y.  Gladstone^  3  Eq.  132;  Att.- Gen.  v.  TF/i itwood  Local 
JBoardy  19  W.  R.  1107.  Thus,  in  Re  Joint  Stock  Discount  Company^  15  W.  R.  99,  an 
accountant  was  allowed  to  inspect  the  books  of  a  company  in  course  of  being  wound 
up  on  behalf  of  the  shareholaers  on  certain  conditions  ;  and  where  the  issue  in  a 
cause  depended  in  a  great  measure  upon  the  state  of  the  originals  of  certain  engineer- 
ing plans  and  documents,  and  the  defendant  deposed  that  he  was  not  possessed  of 
any  eng^eering  knowledge,  and  that  the  inspection  of  the  documents  would  be 
useless  to  him  without  the  aid  and  assistance  of  an  engineer,  the  order  for  production 
and  inspection  was  directed  to  extend  to  the  defendant's  surveyor  (Swansea  Vale 
Railway  Company  v.  Buddy  2  Eq.  274).  In  Republic  of  Peru  v.  Wegueliny  41  L.  J. 
Ch.  165,  where  the  documents  were  very  numerous,  a  room  was  hired  and  special 
directions  given  as  to  inspection.  Where  a  creditor  sup^rted  his  claim  in  chambers 
by  the  production  of  certain  documents  which  the  plamtifE  believed  to  be  forged, 
liberty  was  gpiven  to  have  them  examined  by  scientific  persons  to  test  their  genuine- 
ness, the  creditor's  solicitor  being  allowed  to  be  present  at  such  examination  (Groves 
V.  Grovesy  Ej&y,  App.  xix. ;  2  W.  R.  86) ;  but  it  is  only  under  special  circumstances  that 
an  order  will  be  made  for  inspection  by  intended  witnesses  (Boyd  v.  Fetrie,  3  Ch. 
818).  The  common  order  for  production  does  not  authorise  inspection  by  a  co-defen- 
dant (Bartley  v.  Bartleyy  1  Dr.  233).  Inspection  by  plaintiff's  counsel  was  allowed 
in  Blair  v.  Massey,  I.  R.  5  Eq.  623. 

The  fact  that  an  order  has  been  made  for  production  of  documents  at  a  particular 
place,  does  not  prevent  the  Court  making  a  fresh  order  appointing  a  different 

?lace  if  circumstances  render  it  desirable  (Frestney  v.  Corporation  of  Colcndstery  24  Ch. 
).  376). 

Ko  lien  for  costs  attaches,  even  in  favour  of  the  next  friend  of  an  infant  No  lien  for 
plaintiff,  who  has  repudiated  the  suit,  upon  any  deed  brought  in  merely  to  enable  costs  on  deeds 
the  plaintiff  to  obtun  inspection  for  the  purposes  of  discovery  (Dunn  v.  Dumiy  produced. 
3  Drew.  17 ;  7  De  G.  M.  &  G-.  635).    As  soon,  therefore,  as  the  purposes  of  discovery 
are  answered,  the  deed  will  be  ordered  to  be  re-delivered  to  the  producing  party 
(Ibid.), 

The  order  for  production  will  give  leave  to  seal  up  immaterial  parts  (Mansell  v.  Sealing  up 
Feeney  (2),  2  J.  &  H.  320  ;  Heuyh  v.  Garretty  32  L.  T.  45  ;  Quilter  v.  Heathjy  23  Ch.  irrelevant 
D.  42) ;  and  where  defendants  ordered  to  produce  had  omitted  to  state  their  desire  parts, 
to  seal  up  part  of  a  book  in  their  original  affidavit,  they  were  allowed  to  make  a 
special  application  for  leave  to  do  so  by  summons  without  paying  the  costs  thereof 
(Talbot  V.  Marsh  field,  1  Ea.  6). 

A  party  under  such  ordter  is  justified  in  making  copies,  &c.,  of  all  parts  of  the 
document  produced  not  sealed  up  Tinder  the  terms  of  the  order  (Coleman  v.  West 
Hartlepool  Harbour  Company y  5  L.  T.  266). 

As  to  the  course  where  the  parts  of  a  document  for  which  privilege  is  claimed  are 
so  interspersed  with  the  rest  of  the  document  that  sealing  up  would  be  impossible, 
see  ChurUm  v.  Frewiny  2  Dr.  &  S.  394 ;  Kettlewell  v.  BarstoWy  7  Ch.  686. 

As  to  production  of  partnership  books,  see  Re  Pickering y  25  Ch.  D.  247,  where  it  Partnership 
was  held  that  as  the  plaintiff  and  defendant  were  both  interested  in  the  partnership  books, 
property  the  defendflmt  was  not  entitled  to  the  ordinary  power  to  seal  up  sucn 
entries  as  he  might  swear  to  be  irrelevant,  but  only  entnes  relating  to  certain 
specified  private  matters  mentioned  in  the  order. 

19.  An  order  upon  the  lord  of  a  manor  to  allow  limited  inspection  Inspection  of 
of  the  CJourt  rolls  maybe  made  on  the  application  of  a  copyhold  tenant  ^^^^o"* 
supported  by  an  affidavit  that  he  has  applied  for  inspection,  and  that 

the  same  has  been  refused  (y). 

(y)  Whero  an  order  for  production  has  been  obtained  the  tenant  is  entitled  to  Fees, 
inspection  without  payment  of  the  customary  fees  (Hoare  v.  JFilsotty  4  Eq.  1).    As 
to  produotion  of  Coiurt  rolls  of  a  manor,  see  Warrick  v.  Queen't  Collegt,  3  Eq. 
683). 

20.  If  the  party  from  whom  discovery  of  any  kind  or  inspection  is  Detennlna- 
sought  objects  to  the  same,  or  any  part  thereof,  the  Court  or  a  judge  ^^^^  ®*  ^^^' 
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tions  before 
diflcovery. 


Ord.  XXXI.  may,  if  satisfied  that  the  right  to  the  discovery  or  inspection  sought 
depends  on  the  determination  of  any  issue  or  question  in  dispute  in 
the  cause  or  matter,  or  that  for  any  other  reason  it  is  desirable  that 
any  issue  or  question  in  dispute  in  the  cause  or  matter  should  be 
determined  before  deciding  upon  the  right  to  the  discovery  or  inspec- 
tion, order  that  such  issue  or  question  be  determined  first,  and  reserve 
the  question  as  to  the  discovery  or  inspection  (A). 


Right  to 
discovery 
depending 
on  decision 
of  action. 


(A)  Thus,  where  the  issue  raised  was  whether  the  defendant  had  agreed  to  pay 
the  plaintiff  a  sixth  of  his  profits,  the  plaintiff  was  not  entitled  to  the  production 
of  the  books  and  accounts  of  the  defendant  before  the  hearing  {Turney  v.  Bayl^y, 
12  W.  R.  633  ;  see  Mnusell  v.  Feenry,  2  J.  &  H.  323)  ;  so  where  in  a  patent  suit  an 
intcrrogatoiy  aj<stnnrd  infringement  [Dc  la  Rue  v.  Dwkifison,  3  K.  &  J.  388  ;  Crossley 
V.  Stewart,  1  N.  R.  426 ;  Foi  hcs  v.  Tanner,  ibid.  464  ;  Kay  v.  Ilargreaves,  14  L.  T. 
281  ;  Futncgan  v.  Jauu\s,  19  Eq.  72:  Hoffman  v.  Posiill,  4  Ch.  673) ;  see  as  to  the 
discretion  of  the  Court  in  these  cases,  where  the  plaintiff  asks  for  discovery  to 
which  he  is  not  entitled  if  ho  is  wrong,  and  which,  if  he  wins,  will  be  his  as  a 
matter  of  course,  Elmer  v.  Creasy,  9  Ch.  69  ;  Lett  v.  Pant/,  1  H.  &  M.  617  ;  Lockett 
V.  Lockett,  4  Ch.  336:  Saull  v.  Browne,  17  Eq.  402;  9  Ch.  364;  O.  W.  Colliery 
Company  v.  Tucker,  9  Ch.  376;  Thompson  v.  Dunn,  6  Ch.  673  ;  Carver  y.  Finto  Leite, 
5  Ch.  90  ;  Heuyh  v.  Garrett,  32  L.  T.  45. 

Where  the  materiality  of  the  discovery  depends  upon  the  determination  of  the 
question  in  dispute,  and  the  discovery  sought  is  likely  to  cause  considerable  trouble 
and  to  prove  offensive  to  the  person  from  whom  it  is  sought,  the  Court  will,  under 
this  rule,  postpone  the  discovery  until  the  question  has  been  determined  ( Wood  t. 
Angle-Italian  Bank,  34  L.  T.  265).  See  also  Re  Leigh,  Rowcliffe  v.  Leigh,  6  Ch.  D. 
256;  Saunders  Y.  Jones,  7  Ch.  D.  436;  Benhow  v.  Low^  16  Ch.  D.  93;  Verminck  r. 
Edwards,  29  W.  R.  189  ;  Parker  v.  Wclh,  18  Ch.  D.  477 ;  Whyte  v.  Ahrena,  26  Ch. 
D.  717. 


Penalties  for 
refusing  to 
answer  or 
make  dis- 
covery. 


21.  If  any  party  fails  to  comply  with  any  order  to  answer  interroga- 
tories, or  for  discovery  or  inspection  of  documents,  he  shall  be  liable  to 
attachment.  He  shall  also,  if  a  plaintiff,  be  liable  to  have  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in  the  same  position  as  if 
he  had  not  defended,  and  the  party  interrogating  may  apply  to  the 
Court  or  a  judge  for  an  order  to  that  effect,  and  an  order  may  be  made 
accordingly  (t). 


(t)  Where  a  husband  and  wife  were  ordered  to  make  discovery  and  the  husband 
absconded  and  the  wife  alone  made  the  discovery,  it  was  held  a  substantial  compli- 
ance with  the  order  {Hartley  v.  Owen,  W.  N.  (1876),  193 ;  34  L.  T.  762). 

This  rule  takes  the  place  of  Cons.  Ord.  XII.,  by  which  a  defendant  might  be 
attached  for  not  answering.  It  does  not  authorize  attachment  for  not  giving  names 
of  partners  under  Ord.  XVl.  r.  14,  or  for  not  giving  in  accounts  under  Ora.  XV. 
{Pike  V.  Keene,  24  W.  R.  322). 

It  is  not  imperative  on  the  Court  to  dismiss  the  action  under  the  rule  {Hartley  v. 
Owen  ;  and  see  also  Twyeross  v.  Grant,  W.  N.  (1876),  201,  226) ;  but  it  will  gene- 
rally be  dismissed  for  d^ault  on  the  part  of  the  plaintiff  {Republic  of  Liberia  v.  RoyCy 
9  Ch.  669  ;  1  App.  Cas.  139). 

Ord.  LII.  r.  4,  applies  to  a  notice  of  motion  to  commit  under  this  rule  {Litchfield 
Y.  Jones,  26  Ch.  D.  64). 

See,  generally,  as  to  attachment,  Ord.  XLIY.,  post. 


Order  for  in-  22.  Service  of  an  order  for  interrogatories  or  discovery  or  inspection 

terrogatories,  jn^de  against  any  party  on  his  solicitor  shall  be  sufficient  service  to 

served  on  found  an  application  for  an  attachment  for  disobedience  to  the  order  {k). 

Bolidtor.  3^^  ^1^0  party  ag;ainst  whom  the  application  for  an  attachment  is  made 
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may  ebow  in  answer  to  the  application  tliat  he  has  had  no  notice  or  Ord.  XXXI. 
knowledge  of  the  order. 

(*)  See  Joy  v.  Eadley,  22  Ch.  D.  671 ;  Re  MulcMter,  W.  N.  (1878),  81  ;  26  W.  R.  Service. 
435. 

23.  A  solicitor,  upon  whom  an  order  against  any  party  for  interro-  Solicitor  to 
gatories  or  discovery  or  inspection  is  served  under  the  last  preceding  ^er  to 
rule,  who  neglects  without  reasonable  excuse  to  give  notice  thereof  to  client. 
his  client,  shall  be  liable  to  attachment. 

24.  Any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue,  use  in  Part  only  of 
evidence  any  one  or  more  of  the  answers  or  any  part  of  an  answer  of  ^^^jj^^^ 
the  opposite  party  to  interrogatories  without  putting  in  the  others  or  evidence  at 
the  whole  of  such  answer :  Provided  always,  that  in  such  case  the 

judge  may  look  at  the  whole  of  the  answers,  and  if  he  shall  be  of 
opinion  that  any  others  of  them  are  so  connected  with  those  put  in 
that  the  last-mentioned  answers  ought  not  to  be  used  without  them,  he 
may  direct  them  to  be  put  in  (/). 

(I)  For  the  practice  in  the  Court  of  Chancery,  aa  to  readingr  the  defendant's  an- 
swer to  interrogatories,  see  Seton,  p.  29,  and  cases  there  cited. 

25.  In  every  cause,  or  matter,  the  costs  of  discovery,  by  interroga-  Security  to  be 
tories  or  otherwise,  shall,  unless  otherwise  ordered  by  the  Court  or  a  §  disoove^ 
judge,  be  secured  in  the  first  instance  as  provided  by  Eule  26  of  this 

Order,  by  the  party  seeking  such  discovery,  and  shall  be  allowed  as 
part  of  his  costs  where,  and  only  where,  such  discovery  shall  appear  to 
the  judge  at  the  trial,  or,  if  there  is  no  trial,  to  the  Court  or  a  judge, 
or  shall  appear  to  the  taxing  officer,  to  have  been  reasonably  asked 
for  (m). 

(m)  Security  will  not  be  dispensed  with  except  for  some  good  reason  (Compagnxe  Diroensing 
du  FaeifiqHe  v.  Guano  Co.,  W.  N.  (1883),  166),  and  certainly  not  merely  because  the  with  security, 
other  side  is  ready  to  waive  the  deposit  (Hall  v.  Liardet  (No.  2),  W.  N.  (1883),  175 ; 
Atte  V.  Stumore,  13  Q.  B.  D.  326).  But  poverty  is  a  sufficient  ground  [Burry.  Hub' 
bard,  W.  N.  ri883),  198  ;  Smith  v.  fTent,  W.  N.  (1884),  81).  Where,  however, 
though  the  plaintLff  was  poor,  his  action  was  supported  by  an  association  and  a 
public  subscription,  securi^  was  required  {Henderson  v.  Ripley,  W.  N.  (1884),  85). 

Where  interrogatories  are  delivered  to  several  defendants,  the  deposit  must  be  Several  sets 
made  in  respect  of  each  set  of  interrogatories  (^rnt^A  v.  Reed,  W.  N.  (1883),  196).  of  interrog^- 
But  a  single  deposit  is  sufficient  before  an  application  for  an  order  for  discovery  of  tories. 
documents  is  made  against  several  plaintiffs  (Campbell  v.  LordFoulett,  W.  N.  (1884), 
48). 

26.  Any  party  seeking  discovery  by  interrogatories  shall,   before  Amount  of 
delivery  of  interrogatories,  pay  into  Court  to  a  separate  account  in  the  "eo^ty. 
action,  to  be  called  "  Security  for  Costs  Account,"  (n)  to  abide  further 

order,  the  sum  of  5/.,  and,  if  the  number  of  folios  exceeds  five,  the 
further  sum  of  10«.  for  every  additional  folio.  Any  party  seeking 
discovery  otherwise  than  by  interrogatories  shall,  before  making 
application  for  discovery,  pay  into  Court,  to  a  like  account,  to  abide 
further  order,  the  sum  of  5/.,  and  may  be  ordered  further  to  pay  into 
Court  as  aforesaid  such  additional  sum  as  the  Court  or  a  judge  shaU 
direct.  The  party  seeking  discovery  shall,  with  his  interrogatories  or 
order  for  discovery,  serve  a  copy  of  the  receipt  for  the  said  payment 
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Ord.  XXXI.  into  Court,  and  the  time  for  answering  or  making  discovery  shall  in  all 
cases  commence  from  the  date  of  such  service  (o).  The  party  from 
whom  discovery  is  sought  shall  not  be  required  to  answer  or  make 
discovery  unless  and  until  the  said  payment  has  been  made. 

(;0  The  deposit  is  securitj  for  the  general  costs  of  the  suit  {Jubb  y.  JSibbs,  W.  N. 
(1883),  208). 

(o)  This  rule  is  construed  strictly  (Jones  y.  Jotien^  "W.  N.  (1884),  17). 

See  also  note  to  r.  2J ;  and  see  Supreme  Court  Fundis  Rules,  rr.  30  and  44, 
aute,  pp.  222,  226. 


Security  for 
costs. 

Receipt. 


Security,  how      27.  Unless  the  Court  or  a  judge  shall  at  or  before  the  trial  other- 
wi^  ^^^^  order,  the  amount  standing  to  the  credit  of  the  *'  Security  for 

Costs  Account  "in  any  cause  or  matter,  shall  after  the  cause  or  matter 
has  been  finally  disposed  of  be  paid  out  to  the  party  by  whom  the 
same  was  paid  in  on  his  request,  or  to  his  solicitor  on  such  party's 
written  authority,  in  the  event  of  the  costs  of  the  cause  or  matter 
being  adjudged  to  him,  but,  in  the  event  of  the  Court  or  judge 
ordering  him  to  pay  the  costs  of  the  cause  or  matter,  the  amount  in 
Court  shall  be  subject  to  a  lien  for  the  costs  ordered  to  be  paid  to  any 
other  party  (j»). 

{p)  See  Jubb  v.  Bibba,  cited  in  note  to  rule  26. 

27a.  If  after  a  cause  or  matter  has  been  finally  disposed  of,  by  con- 
sent or  otherwise,  no  taxation  of  costs  shall  be  required,  the  taxing 
officer,  master,  or  chief  clerk  (as  the  case  may  be)  may,  either  by 
consent  of  the  parties,  or  on  being  satisfied  that  any  party  who  has 
lodged  any  money  to  the  "  Security  for  Costs  Account "  in  such  cause 
or  matter  has  become  entitled  to  have  the  same  paid  out  to  him,  give 
a  certificate  to  that  effect,  which  certificate  shall  be  acted  on  and  have 
effect  in  all  respects  as  if  the  same  had  been  an  order  made  in  the 
said  cause  or  matter  (/>/>). 

{pp)  This  rule  was  added  by  R.  S.  0.,  October,  1884. 

Discovery  in        28.  In  any  action  against  or  by  a  sheriff  in  respect  of  any  matters 

^^b'^rfi^ff"*  connected  with  the  execution  of  his  office,  the  Court  or  a  judge  may, 

on  the  application  of  either  party,  order  that  the  affidavit  to  be  made 

in  answer  either  to  interrogatories  or  to  an  order  for  discovery  shall  be 

made  by  the  officer  actually  concerned. 


Where  no 
taxation  \a 
required. 


Notice  of 
admiisBionB. 


OEDEE  XXXn. 

ADMISSIOlfS. 

1.  Any  party  to  a  cause  or  matter  may  give  notice,  by  his  pleading, 
or  otherwise  in  writing,  that  he  admits  the  truth  of  the  whole  or  any 
part  of  the  case  of  any  other  party  {q). 


[q)  Ab  to  admissioDB  on  the  pleadings,  see  Ord.  XIX.  r.  13,  ante^  p.  358. 
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2.  Either  party  may  call  upon  the  other  party  to  admit  any  docu-  Ord.  XXXII. 
ment|  saving  all  just  exceptions ;  and  in  case  of  refusal  or  neglect  to  Notice  to 
admit,  after  such  notice,  the  costs  of  proving  any  such  document  shall  admit  doou- 
be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result  of  ™®°  ' 

the  cause  or  matter  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  a  judge  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and 
no  costs  of  proving  any  document  shall  be  allowed  unless  such  notice 
be  given,  except  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  taxing  officer,  a  saving  of  expense  (r). 

(r)  This  rule  is  taken  from  sect.  7  of  Lord  Cairns'  Act  (now  repealed).  Admis- 
sions between  co-defendants  to  which  the  plaintiff  is  not  a  party  cannot  be  entered 
as  eyidenoe  as  against  the  plaintiff,  and  therefore  cannot  be  included  in  an  order 
for  payment  of  the  costs  of  the  action  (Ihddt  t.  TtdCf  25  Ch.  D.  617). 

3.  A  notice  to  admit  documents  shall  be  in  the  Form  No.  11  in  Form  of 
Appendix  B.,  with  such  variations  as  circumstances  may  require  (*). 

(»)  For  this  form,  aeepoat, 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not  later  than  Notioe  to 
nine  days  before  the  day  for  which  notice  of  trial  has  been  given,  call  *^°"*  '*""*• 
on  any  other  party  to  admit,  for  the  purposes  of  the  cause,  matter,  or 

issue  only,  any  specific  fact  or  facts  mentioned  in  such  notice.  And  in 
case  of  refusal  or  neglect  to  admit  the  same  within  six  days  after 
service  of  such  notice,  or  within  such  further  time  as  may  be  allowed 
by  the  Court  or  a  judge,  the  costs  of  proving  such  fact  or  facts  shall  be 
paid  by  the  party  so  neglecting  or  refusiug,  whatever  the  result  of  the 
cause,  matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  a  judge  certify  that  the  refusal  to  admit  was  reasonable, 
or  imless  the  Court  or  a  judge  shall  at  any  time  otherwise  order  or 
direct.  Provided  that  any  admission  made  in  pursuance  of  such  notice 
is  to  be  deedied  to  be  made  only  for  the  purposes  of  the  particular 
cause,  matter,  or  issue,  and  not  as  an  admission  to  be  used  against  the 
party  on  any  other  occasion  or  in  favour  of  any  person  other  than  the 
party  giving  the  notice  :  provided  also,  that  the  Court  or  a  judge  may 
at  any  time  allow  any  party  to  amend  or  withdraw  any  admission  so 
made  on  such  terms  as  may  be  just  (/). 

{i)  A  notice  to  admit  facts  cannot  be  set  aside  {Crawford  v.  Charley ^  W.  N.  (1883), 
198). 

5.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  12  in  Appendix  Form  of 
B.,  and  admissions  of  facts  shall  be  in  the  Form  No.  13  in  Appendix  ^^^' 
B.,  with  such  variations  as  circumstances  may  require  (u). 

(»)  For  the  forms  here  referred  to,  aeepott. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter,  where  admissions  Judgment  on 
of  fact  have  been  made,  either  on  the  pleadings,  or  otherwise,  apply  admissions, 
to  the  Court  or  a  judge  for  such  judgment  or  order  as  upon  such 
admissions  he  maybe  entitled  to,  without  waiting  for  the  determination 

of  any  other  question  between  the  parties ;  and  the  Court  or  a  judge 
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Old.  XXXII.  may  upon  such  application  make  such  order,  or  give  Bucli  judgment, 
as  the  Court  or  judge  may  think  just  (»). 


Judgment  on 
admissions. 


Cfises. 


Farther  con- 
sideration 
may  bo 
reserved. 

Order  not 
made  as  of 
course. 


Where  one 
defendant 
does  not 
appear. 

Application 
by  defendant. 


Evidence  of 
admissions. 


Form  of 
notice  to 
produce. 


Unneoesaary 
documents. 


(r)  The  corresponding  provision  of  the  repealed  rules  (Ord.  XL.  r.  11),  was 
limited  to  *  *  admissions  of  fact  in  the  pUadingn,'*^  under  the  present  rule  the  admissionB 
may  be  made  **  either  on  the  pleadings  or  othencise.^*  The  application  for  judgment 
is  usually  made  by  motion  in  Court,  though  imder  special  circumstances  where  it 
is  veiy  desirable  to  avoid  expense  it  may  be  made  by  summons  {Cook  t.  Heynes, 
W.  N.  (1884),  75  ;  Gough  v.  Hcatley,  W.  N.  (1884),  14  ;  32  W.  R,  386;  49  L.  T. 
772  ;  Padgett  v.  Binus,  W.  N.  (1884),  10). 

Orders  were  made  under  the  repealed  rule  in  the  following  cases  :  for  administra- 
iion  [JIithcriHffton  v.  Lottgrigg^  10  Ch.  D.  162);  for  hccoxmls  {Turquand  y.  Wihon^ 
1  Ch.  D.  85 ;  ^Martin  v.  Gafe,  4  Ch.  D.  428 ;  Rumxty  v.  Reade,  1  Ch.  D.  643)  ;  for 
execution  of  the  trusts  of  a  settlement  (Bennett  v.  MoorCy  1  Ch.  D.  692)  ;  for  dissolu- 
tion of  partnership  [Thorp  v.  Ilohhworth,  3  Ch.  D.  637)  ;  for  partition  (BurneUr. 
Bitrnrlly  11  Ch.  D.  213;  Gilbert  v.  Smith,  2  Ch.  D.  686) ;  for  foreclosure  (Rutter  r. 
Trcgcnt,  12  Ch.  D.  758  ;  Barnard  v.  Wetland,  W.  N.  (1882),  103  ;  30  W.  R.  947)  ; 
and  in  an  action  against  huhband  and  wife  where  the  joint  statement  of  defence 
showed  no  defence  as  regarded  the  husband  (Jenkins  y.  Davies,  1  Ch.  B.  696). 

The  order  may  reserve  further  consideration,  in  which  case  it  should  contain  a 
statement  that  the  Court  does  not  require  any  further  trial  of  the  action  (Bennett  y. 
Moore ;  Gilbert  v.  Smith  ;  Bramtington  v.  Cunsons,  24  W.  R.  881). 

It  is  discretionary  with  the  judge  whether  or  not  to  make  an  order,  and  the 
Court  of  Appeal  will  not  interfere  with  his  discretion  (Mellcr  v.  Sidebottom,  6  Ch.  D. 
342).  An  order  will  only  be  made  in  a  clear  case  (Chilton  y.  Corporation  of  Londcft, 
7  Ch.  D.  735)  ;  and  see  Mersey  Steamship  Co.  y.  Shuitleworth^  11  Q.  B.  D.  631 ;  10 
Q.  B.  D.  486. 

The  procedure  under  the  rule  is  optional,  and  a  party  who  does  not  avail  him^Alf 
of  it  does  not  lose  his  right  to  rely  on  admissions  at  the  trial  (Tildesley  y.  Sarper^  7 
Ch.  D.  403;   10  Ch.  D.  393). 

An  order  may  be  made  after  issue  joined  and  notice  of  trial  given  (Brown  y.  Peat" 
son,  W.  N.  (1882),  45 ;  30  W.  R.  436). 

Where  defendants  in  a  foreclosure  action  craved  leave  to  refer  to  the  deeds  men- 
tioned in  the  statement  of  claim,  and  only  admitted  them  subject  to  their  being 
produced  and  proving  to  be  to  the  effect  stated  (which  was  done),  this  was  held  a 
sufficient  admission  (Barnard  y.  Weiland,  W.  N.  (1882),  103  ;  30  W.  R.  947). 

A  lessor  who  claims  possession  is  entitled  to  judgment  against  th'e  lessee  on 
admissions  when  the  only  defence  set  up  is  that  the  lessee  is  not  in  possession,  and 
that  all  his  interest  has  passed  to  his  trustee  in  bankruptcy  (Croft  y.  CoUingicood^ 
W.  N.  (1884),  33). 

Where  one  defendant  does  not  appear  and  another  appears  and  defends,  the 
plaintiff  may  apply  for  judgment  upon  admissions  ag^ainst  the  latter,  and  proceed 
against  the  former  imder  Ordi  XXVII.  (Parsons  y.  Harris,  6  Ch.  D.  634  ;  Bridson  y. 
Smith,  24  W.  R.  392 ;  W.  N.  (1876),  103). 

Where  the  plaintiff  has  replied  specially  the  defendant  may  apply  on  admismona 
to  dismiss  the  action  (Pascoe  v.  Richards,  W.  N.  (1881),  11 ;  29  W.  R.  330)  ;  but  it 
has  been  held  that  a  defendant  cannot  move  on  admissions  for  judgment  on  his 
coimterclaim  only  (Rolfe  v.  Maclaren,  3  Ch.  D.  106). 

7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  signature  of 
any  admissions  made  in  pursuance  of  any  notice  to  admit  documents 
or  facts,  shall  be  sufficient  eyidence  of  such  admissions,  if  eyidence 
thereof  be  required. 

8.  Notice  to  produce  documents  shall  be  in  the  Form  No.  14  in 
Appendix  B.,  with  such  variations  as  circumstances  may  require. 
An  affidavit  of  the  solicitor,  or  his  clerk,  of  the  service  of  any  notice  to 
produce,  and  of  the  time  when  it  was  served,  with  a  copy  of  the  notice 
to  produce,  shall  in  all  cases  be  sufficient  evidence  of  the  service  of  the 
notice,  and  of  the  time  when  it  was  served  (w). 

(w)  For  this  form,  see  post. 

9.  If  a  notice  to  admit  or  produce  comprises  documents  which  are  not 
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necessary,  the  costs  occasioned  thereby  shall  be  borne  by  the  party  Ord.  XXXn. 
giving  such  notice. 

OEDER  XXXTTT. 

Issues,  Inquiries,  and  Accounts. 

1.  Where  in  any  cause  or  matter  it  appears  to  the  Court  or  a  judge  Settlement 
that  the  issues  of  fact  in  dispute  are  not  sufficiently  defined,  the  parties 

may  be  directed  to  prepare  issues,  and  such  issues  shall,  if  the  parties 
differ,  be  settled  by  the  Court  or  a  judge. 

2.  The  Court  or  a  ludfire  may,  at  any  stage  of  the  proceedings  in  a  Inquiries  or 

xi         J-       i.  ...  X    i.    v  J     accounts  may 

cause  or  matter,  direct  any  necessary  inquiries  or  accounts  to  be  made  ^  directed. 

or  taken,  notwithstanding  that  it  may  appear  that  there  is  some  special 

or  further  relief  sought  for  or  some  special  issue  to  be  tried,  as  to 

which  it  may  be  proper  that  the  cause  or  matter  should  proceed  in  the 

ordinary  manner  (x). 

(f)  This  role  generalises  the  provisions  of  Cons.  Ord.  XX.,  which  extended  only 
to  preliminary  accounts  and  inquiries,  and  Cons.  Ord.  XXXV.  r.  19,  which 
authorised  the  Court  to  order  any  further  accounts  or  inquiries  which  might  become 
expedient  in  proseouting*  a  decree.  Both  these  orders  are  now  repealed.  Under 
the  former  (Cons.  Ord.  XX.)  it  was  held  that  the  Court  would  not  act  where  some 
of  the  defendants  were  out  of  the  jurisdiction  {Derhishire  v.  Honte^  14  Jur.  969 ;  see 
Barrett  v.  Buck^  2  Hare,  520) ;  or  where  some  of  the  defendants  objected  that 
persons  not  parties  were  interested  i  Ibid, ;  and  see  Logan  v.  Bainrsy  10  Sim.  604) : 
for  the  inquiry  must  be  binding  on  all  parties  {Meinertzhagen  v.  Davis^  10  Sim.  289  ; 
but  see  now  Ord.  XVI.  r.  9,  attte).  Nor  was  the  rule  acted  upon  where  the 
plaintiff's  title  (  Wihon  v.  Applegartky  10  Sim.  657 ;  Kimhela  v.  Lee,  7  Beav.  300), 
or  the  substantial  equity  of  the  case  (Belcher  v.  WhitemoreJ  Bear.  245)  was  denieid 
by  the  defendant.  See,  too,  TTallis  y.  Sarei,  8  Jur.  610 ;  and  Beed  t.  Don  Pedro 
Mining  Company,  11  W.  R.  935,  where  the  Lords  Justices  refused  to  direct  a  refer- 
ence as  to  title,  one  of  the  defences  set  up  by  the  answer  being  that  the  title  was 
not  made  out  in  time. 

In  Foxlowe  y.  Amcoatt,  4  Jur.  1053,  a  suit  for  specific  performance,  the  Court  on 
motion  under  this  rule  referred  it  to  the  master  to  inquire  whether  the  plaintiff  had 
shown  a  good  title,  and  when  first,  without  prejucUce  to  the  question  of  specific 
performance.  And  in  general  the  inquiries  were  such  as  would  haye  been  directed 
at  the  hearing  {Meinertzhagen  y.  Davis,  10  Sim.  289) ;  an4  they  were  regulated  by 
the  nature  of  the  suit  {Coliinson  y.  Ballard,  2  Hare,  119) ;  and  they  were  not  such 
as  would  inyolye  the  decision  of  the  questions  at  issue  in  the  cause  {Curd  y.  Curd, 

2  Hare,    116;  Breeze  y.  English,   id.  118;  Lee  y.  Shaw,    10   Sim.   369;  Frost  y. 
Hamilton,  4  Beay.  33). 

Any  further  accounts  or  inquiries  directed  after  judgment  must,  it  is  conceiyed,  Further 
be  such  only  as  are  auxiliary  to  the  working  out  of  the  judgment,  not  such  as  are  accounts  or 
at  yariance  with  its  principle  {Partington  y.  Reynolds,  4  Drew.  253 ;  4  Jur.  N.  S.  inquiries. 
200) ;  and  no  addition  can  in  general  be  made  to  a  judgment,  except  as  to  something 
raised  upon  the  pleadings  {Foster  y.  Foster,  3  Ch.  330).     See,  also,  Nelson  y.  Booth, 

3  De  G.  &  J.  119 ;  Curling  y.  Austin,  2  Dr.  &  Sm.  129. 

An  order  charg^g  an  executor  with  wilful  default  may  be  made  at  any  time  dur-  Wilful 
ing  the  progress  of  the  action,  proyided  he  is  so  charged  in  the  pleadmgs,  either  default, 
ongmally  or  by  amendment  properly  introduced,  i.  e.,  before  judgment  {Mayer  y. 
Murray,  8  Ch.  D.  424  ;  Job  y.  Job,  6  Ch.  D.  562 ;  Barber  y.  Mackrell,  12  Ch.  D. 
534  ;  and  see  Re  Brier,  26  Ch.  B.  238).  Such  an  order  may  be  made  where  the 
statement  of  claim  alleges  wilful  default,  though  at  the  tnal  the  Court  gaye  no 
relief  on  that  footing,  but,  neyertheless,  did  not  dismiss  the  claim  to  such  relief 
(Re  Symons',  Luke  y.  Tonkin,  21  Ch.  D.  757).  Charges  of  wilful  default,  howeyer, 
ought  as  a  rule  to  be  disposed  of  at  the  hearing,  and  nut  left  oyer  to  be  raised  after- 
wards (Smith  y.  Armitage,  24  Ch.  D.  727). 

An  exception  to  the  aboye  rule  occurs  m  the  case  of  a  mortgagee  in  possession.  Exception, 
who  is  always  ordered  to  aocoimt  on  the  footing  of  wilful  defai^t  in  respect  of  pro- 
perty of  which  he  has  taken  possession,  though  no  charge  of  wilful  default  has  been 
made  on  the  pleadings  or  proved  at  the  trial  (Mayer  v.  Murray,  8  Ch.  D.  424  ;  Lord 
Kensington  v.  Bouverie,  7  t>o  G.  M.  &  G.  134). 
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O.  XXXIII.        Where  the  plaintiff  has  obtained  a  oommon  adminiiitration  decree  he  cannot  bring 

a  subsequent  action  against  the  same  defendant,  charging  wilful  default,  without 

the  leave  of  the  CJourt  {La  mi  ft  f/  v.  6Vr,  10  Ch.  D.  715  ;  Harvey  v.  Bradl^^  4  Eq.  13). 
See  further,  as  to  wilful  default,  Seton,  476,  and  cases  there  cited. 
An  application  for  accounts  or  inquiries  under  this  rule  ia  ordinarily  made  by 
summons  served  on  all  parties ;  it  need  not,  as  a  general  rule,  be  supported  by  evi- 
dence (Daniell,  670,  1011). 

An  order,  adding  to  a  judgment,  may  be  appealed  from  in  the  usual  way  {Fotter 
V.  Foster,  3  Ch.  330). 


Application, 
how  made. 

Appeal. 


Special 
directions  as 
to  mode  of 
taking 
account. 


ApplicatioD, 
how  made. 

Special  direc- 
tions as  to 
mortgaged 
property. 


Books  primd 
facie  evidence. 


3.  The  Court  or  a  judge  may,  either  by  the  judgment  or  order  direct- 
iog  an  account  to  be  taken  or  by  any  subsequent  order,  give  special 
directions  with  regard  to  the  mode  in  which  the  account  is  to  be  taken 
or  vouched,  and  in  particular  may  direct  that  in  taking  the  account, 
the  books  of  account  in  which  the  accounts  in  question  have  been  kept 
shall  be  taken  as  /?rimtf  facte  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties  interested  to  take  such 
objections  thereto  as  they  may  be  advised  (y). 

(//)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  15  &  16  Vict, 
c.  86,  8.  64,  now  repealed. 

Applications  under  this  rule,  after  the  hearing,  should  be  made  by  summons  at 
chambers ;  see  Uarduick  v.  Wright,  15  W.  R.  9.33 ;  Banks  v.  Cartwright,  W.  N. 
(1867),  27;  15  W.  R.  417. 

Special  directions  for  including  certain  costs  were  held  unnecessazy  in  a  redemp- 
tion suit  {BUu'kford  v.  Lavis,  4  Ch.  304). 

Special  accounts  of  the  sale  of  a  mortgaged  estate  were  directed  against  a  mort- 
gagee who  had  been  in  possession  {Wolff  y.  Vauderzee,  17  W.  R.  647);  and  see 
KtUon  V.  Booth,  3  De  G.  &  J.  119 ;  Lean  v.  Thivaite,  21  Beav.  621  ;  Hobwn  v.  Jones^ 
9  Eq.  456,  402.  •  ^ 

In  taking  the  ordinary  accounts  in  an  administration  suit,  the  chief  clerk  admita 
a  settled  account  without  an  order  {Xciren  v.  Wet  ten  y  31  Beav.  315)  ;  but  he  may  not 
take  books  as  primd  facie  evidence  without  such  order  {Cookes  v.  Cooke*,  11  W".  R, 
817). 

As  to  specif  directions  where  vouchers  have  been  lost,  &c.,  see  Lodge  v.  Fritehard, 
3  De  G.  M.  &  G.  906  ;  Ewart  v.  WiUiani*,  7  De  G.  M.  &  G.  74. 

For  cases  where  accounts  were  CHxiered  to  be  taken  as  primd  facie  evidence  of  the 
truth  of  the  matters  therein  contained  against  the  plaintiff,  with  liberty  to  smrcharge 
and  falsify,  see  Sleight  v.  Laivson,  3  K.  &  J.  292  ;  Stainton  v.  Carron  Co.,  24  Beav. 
346.  Where  the  books  of  a  manufactory,  of  which  the  plaintiff  was  manager,  were 
kept  by  the  defendant,  it  was  held  bv  V.-C.  Wood  that  the  contents,  though  not 
binding  on  the  plaintiff,  might,  as  he  had  free  access  thereto,  be  taken  as  primd  facie 
evidence  against  him,  with  liberty  to  him  to  surcharge  and  falsify  (Ogden  v.  Battanu, 
1  Jur.  N.  S.  791,  qii.  rid.).  In  partnership  cases  the  books  are  evidence  by  the  gene- 
ral law,  and  no  special  direction  is  necessary  ;  see  Gething  v.  Keighley,  9  Ch.  D.  p.  561. 
Accounts  which  went  back  nearly  thirty  years  were  ordered  to  be  taken  as  prUnd 
facie  evidence  as  against  eestuis  que  trust,  who  had  always  had  aocess  to  them  {Banks 
V.  Carturight,  W.  N.  (1867),  27 ;  15  W.  R.  417) ;  and  see  ffardwiek  v.  Wright,  15 
W.  R.  953. 

In  Morgan  v.  ITiggins,  5  Jur.  N.  S.  240,  where  a  solicitor  wad  ordered  to  deliver  a 
bill  of  costs,  an  agreement  for  payment  of  a  fixed  sum  being  set  aside,  V.-C.  Stuart 
refused  to  direct  that  entries  made  by  him  several  years  before,  and  contemporaneous 
with  the  transactions,  should  be  taken  as  primd  facie  evidence  under  this  seotion ; 
and  see  Coleman  v.  Mellersh,  2  Mac.  &  G.  309 ;  and  aa  to  limiting  an  aocotint  to  a 
certain  time,  Dean  v.  Thicaiie,  21  Beav.  621.  - 

Acconnt  to  4.  Where  any  account  is  directed  to  be  taken,  the  accounting  party, 

affidavS  unless  the  Court  or  a  judge  shall  otherwise  direct,  shall  make  out  his 

account  and  verify  the  same  by  affidavit.    The  items  on  each  side  of 
the  account  shall  be  numbered  consecutirely,  and  the  account  shall  be 
referred  to  by  the  affidavit  as  an  exhibit  and  be  left  in  the  judge's 
chambers,  or  with  the  official  or  other  referee,  as  the  case  may  be  (s). 
(s)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  33,  now  repealed. 


Wliere  Court 
will  and  will 
not  act  under 
the  rule. 


Entries  by 
solicitor. 
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The  aocounting  party  may  be  cross-examined  on  his  affidayit,  but  he  is  entitled  to    O.  XXXHI. 
notice  of  the  points  on  which  he  is  to  be  cross-examined  {Lord  v.  Lord^  2  Eq.  605  ; 


Wormslty  v.  Sturt,  22  Beav.  398 ;  McArthur  v.  Dudgeon,   15  Eq.   102 ;   Glover  v.  Cross- 
EUison,  20  W.R.  408  ;  Woods  v.  Oliver,  W.  N.  (1880),  51 ;  and  see  next  rale).    The  examination 
cross-examination  may  take  place  before  the  account  is  vouched  [Meacham  v.  Cooper,  on  affidavit. 
16  Eq.  102).  ^      ^ 

The  charging  party  may  in  like  manner  and  subject  to  the  same  rule  as  to  notice  ^ross- 
be  cross-exammed  upon  the  particulars  of  the  amoimt  with  which  he  wishes  to  o»inaination 
charge  the  accounting  party  (Bates  v.  Eley,  1  Ch.  D.  473).  of  ^arging 

party. 

5.  Any  party  seeking  to  charge  any  accounting  party  beyond  what  Notice  to 
he  has  by  his  account  admitted  to  have  received  shall  give  notice  ^^^    ^ 
thereof  to  the  accounting  party,  stating,  so  far   as  he   is  able,  the 
amount  sought  to  be  charged  and  the  particulars  thereof  in  a  short 

and  succinct  manner  (a). 

U)  This  rule  is  identical  with  Cons.  Ord.  XXXV.  r.  34,  now  repealed.    See  note 
to  last  rule. 

6.  Every  judgment  or  order  for  a  general  account  of  the  personal  Inquiry  as  to 
estate  of  a  testator  or  intestate  shall  contain  a  direction  for  an  inquiry  personid 
what  parts  (if  any)  of  such  personal  estate  are  outstanding  or  un-  estate, 
disposed  of,  unless  the  Court  or  a  judge  shall  otherwise  direct  {b). 

{b)  This  rule  reproduces  Cons.  Ord.  XXIII.  r.  14,  now  repealed. 

7.  Where  by  any  judgment  or  order,  whether  made  in  Court  oi  in  Directions 
chambers,  any  accounts  are  directed  to  be  taken  or  inquiries  to  be  J^^^^^ies 
made,  each  such  direction  shall  be  numbered  so  that,  as  far  as  may  be,  to  be  num- 
each  distinct  account  and  inquiry  may  be  designated  by  a  number,  and  '^®'^* 
such  judgment  or  order  shall  be  in  the  Form  No.  28  in  Appendix  L., 

with  such  variations  as  the  circumstances  of  the  case  may  require  (c). 


^: 


c)  This  rule  reproduces  Cons.  Ord.  XXIII.  r.  15,  now  repealed, 
^or  the  form  here  referred  to,  Btepost, 


8.  In  taking  any  account  directed  by  any  judgment  or  order,  aU  J«8t  allow- 

V  tf     ti       %j  ftnoAs  to  be 

just  allowances  shall  be  made  without  any  direction  for  that  purpose  (rf).  niade. 

(d)  This  rule  is  taken  from  Cons.  Ord.  XXIII.  r.  16  (now  repealed),  with  only 
verbal  alterations. 

"What  are  **just  allowances"  depends  on  the  circumstances  of  the  case,  and  is  "Justallow- 
a  matter  not  usually  determined  by  the  Court  in  the  first  instance.  See  Brown  v.  J)e  ances." 
Tastet,  Jac.  294.  «fust  allowances  have  been  held  to  include  executor's  charges  and 
expenses  {Fearns  v.  Young,  10  Ves.  184) ;  paymente  by  them  in  discharge  of 
le^facies  {Nightingale  v.  Latcson,  1  Cox,  23) ;  deduction  for  dower  out  of  rents  re- 
ceivable by  widow-trustee  {Graham  v.  Graham,  1  Ves.  sen.  262)  ;  expenses  of 
managing  and  carrying  on  a  partnership  business  {Broicn  v.  De  Tastet ;  Cook  v. 
Collingridge,  Jac.  607) ;  expenses  of  a  sale  {Cnunp  v.  Baker,  18  Ves.  286 ;  Wilkes  v. 
Saunion,  7  Ch.  D.  188)  ;  but  not  to  include  setting  off  taxed  costs  by  a  solicitor 
accountable  for  rente  received  by  him  as  steward  or  agent  {JoUiffe  v.  Hector,  12 
Sim.  398  ;   Waters  y.  Shaftesbury,  2  Ch.  231 ;  14  W.  R.  672). 

As  to  what  are  just  allowances  as  between  mortgagor  and  mortgagee,  see  Black-  Mortgagor 
ford  V.  Davis,  4  Ch.  304;   Wilkes  y.  Saunion,  7  Ch.  D.   188;  Tipton  Green  Co.  v.  andmort- 
Tiptan  Moat  Co,,  7  Ch.  D.  192  ;  Seholejield  y.  Loekwood,  11  W.  B.  666  ;  Bellamy  v.  gagee. 
Brickenden,  2  J.  &  H.  137  ;  Shepard  v.  Jones,  21  Ch.  D.  469 ;  Bees  v.  Metropolitan 
Board  of  Works,  14  Ch.  D.  372 ;  Seton,  1079. 

9.  If  it  shall  appear  to  the  Court  or  a  judge,  on  the  representation  Delay  in  pro- 
of any  chief  derk  or  otherwise,  that  there  is  any  undue  delay  in  the  ^|^^f,jju,, 
prosecution  of  any  accounts  or  inquiries,  or  in  any  other  proceedings  ment. 
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O.  XXXm.  under  anv  judgment  or  order,  the  Court  or  ju«ige  may  require  the 
party  having  the  conduct  of  the  proceedings,  or  any  other  party,  to 
ex  J 'lain  the  d^rlay,  and  may  thereuj»«>n  make  such  order  with  regard  to 
exjKL-diting  the  proc^-t-dlngs  or  the  cx»nduct  thereof,  or  the  stay  thereof, 
and  as  to  the  costs  of  thtf  proe^^iings,  as  the  circumstances  of  the  case 
may  require  ;  and  for  the  jjurjN.'^es  aforesaid,  any  party  or  the  official 
solicitor  may  bt^  diret.ttxi  to  sunji^on  the  j^ersLins  whose  attendance  is 
required,  and  to  conduct  any  proc-ec^iings  and  c^rry  out  any  directions 
which  may  Le  givt  n  ;  and  any  c«:»sts  of  the  official  solicitor  shall  be 
paid  by  such  parties  or  out  of  such  funds  as  the  Court  or  judge  may 
dirc<'t ;  and  if  any  su«.h  costs  be  not  otherwise  paid,  the  same  shall  be 
jiaid  out  of  bueh  moneys  ^if  any   a>  maybe  provided  by  Parliament  [e], 

'e  This  rule  is  subrtanti-illy  tht-  isame  a.*  C'^»ns.  Ord.  XXXV.  r.  23,  now  repealed. 
See  Ori  LXI.  r.  "J4.  }>■  *t.  a*  to  the  rig-Lt  of  any  person  interested  to  obtain  in- 
formation &8  to  the  state  of  the  acti  m. 

See  as  to  applyini:  for  the  conduct  of  a  cau«e  on  the  plaintiff's  delay,  £o  7/*  ▼. 
SuU^>-A:'.,n,  W.  S'.  ISoS  ,  121  ;  L  ..'•«»  t.  A  -vW,  1  H.  &  M.  710  ;  btu,ota\.Bo$mU, 
19  W.  K.  217. 

Where  a  plaintiff  obtained  a  decree  ginni?  him  the  rig-ht  to  pTx>secute  inqniries  in 
chambers,  and  produced  no  evidence  to  ecable  the  master  to  prosecute  the  inquiry 
for  three  Tf^r«.  on  a  cc-rtiticate  by  the  master  to  that  efftvt.  an  application  by  the 
phuLtiff  that  he  might  be  permitted  to  prosecute  the  inquiry  "was  refused  with 
co«»ti»  Jii.nt*  \.  (iictjtih/^  2  Jur.  X.  S.  436  :  and  whore  a  plaintiff  neglected  to  pro- 
sr-cute  the  suit  for  a  year,  he  had  to  pay  the  costs  of  the  master's  report  'Rid'f>t  t. 
Ti// /////*/,  20  Beav,  44  ;  and  see  Fa'-ktutun  v.  L'K-a*,  2S  Beav.  627,  in  which  case  a 
reference  under  the  old  practice  to  the  master  had  not  been  prosecuted  for  ten 
year*,  and  the  Court  tranj«ferred  the  reference  to  chambers,  to  be  there  disposed  of 
at  once,  and  intimated  that  if  this  was  not  done,  it  would  be  disposed  of  summarily. 

When  the  pLiiutiff  in  the  fir^  of  several  suits  has  been  guilty  of  negligence  in 
prosecuting  certain  orders,  the  Court  wiU  give  the  conduct  of  such  orders  to  the 
plaintiff  in  one  of  the  other  suit«,  thousrh  it  will  not  take  from  the  plaintiff  in  the 
first  suit  the  conduct  of  the  caujies  generally  '  Vap,*ht-tc*'t  r.  VatoltrtrtU,  I  Li.  T.  266). 

The  party  to  whom  the  carriage  of  the  suit  is  transferred  may  inspect  briefs, 
documents,  ^'C,  in  the  possesision  of  the  original  plaintiff  necessary  to  the  carrying 
on  of  the  suit  B'Hueti  v.  Boxttr^  10  i?im.  417;  and  see  further,  .S/«iM  t.  (jwy,  2 
C.  P.  D.  298). 

As  to  carrying  on  a  creditor's  suit  after  the  death  of  the  plaintiff,  see  Diroft  v. 
Wyatt^  4  Madd.  392  ;  and  as  to  the  costs  of  a  plaintiff  from  whom  the  carriage  of 
a  suit  is  taken,  see  Rf  Tauhr^  1  £q.  49o;  Arm^ti-vng  t.  Ann*iroMif,  12  Eq.  614  ; 
Jotrph  T.  Good^,  W.  N.  (Ih75;,  4  ;  23  W.  R.  215. 

As  to  removing  a  next  friend  and  substitnting  the  official  solicitor,  see  Sf  Cor- 
MeUiJt,  W.  N.  (1884),  126. 
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OEDER  XXXIV. 


Questions  of 
law  may  be 
stated  as  a 
•pedal  case. 


L  Special  Case. 

1.  The  parties  to  any  cause  or  matter  (/)  may  concur  in  stating  the 
questions  of  law  arising  therein  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court.  Ereiy  such  special  case  shall  be  divided  into 
paragraphs  numbered  consecutively,  and  shall  concisely  state  such 
facts  and  documents  as  may  be  necessary  to  enable  the  Court  to  decide 
the  questions  raised  thereby.  Upon  the  argument  of  such  case  the 
Court  and  the  parties  shall  be  at  liberty  to  refer  to  the  whole  contents 
of  such  documents,  and  the  Court  shall  be  at  liberty  to  draw  from  the 
facts  and  documents  stated  in  any  such  special  case  any  inference. 
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whether  of  fact  or  law,  which  might  hare  been  drawn  therefrom  if  Ord.  XXXIV, 
proved  at  a  trial.  ' 

(/)  For  the  definition  of  the  words  **  cause  or  matter,"  see  Judicature  Act,  1878,  "  Cause  or 
B.  100,  antef  p.  276.    The  repealed  rule  was  limited  to  questions  of  law  arising  in  matter," 
an  action. 

Where  the  answers  to  a  special  case  stated  in  an  action  in  fact  dispose  of  the 
action,  the  proper  course  is  to  take  the  answers  in  the  shape  of  a  judgment,  making 
declarations  to  the  effect  of  the  answers,  the  action  being,  if  necessary,  set  down 
pro  forma  for  trial  on  motion  for  judgment  (IlarrUon  y.  Cornwall  Mintrah  Ey,  Co,, 
16  Ch.  D.  66). 

The  judgment  given  on  a  special  case  may  be  appealed  from  in  the  ordinary  way  Appeal. 
{Re  Tat/lor,  Tomlin  v.  Underhay,  22  Ch.  D.  496,  w)iere  the  case  was  stated  by  order 
of  the  Court) ;  but  it  is  doubtful  whether  a  party  to  the  case,  who  did  not  appear 
at  the  hearing  below,  is  entitled  to  appeal  {Allum  v.  D\ckinw»i^  9  Q.  B.  D.  632). 

2.  If  it  appear  to  the  Court  or  a  judge,  that  there  is  in  any  cause  or  Court  may 
matter  a  question  of  law,  which  it  would  be  convenient  to  have  decided  ^^  la^to  be*"^ 
before  any  evidence  is  given  or  any  question  or  issue  of  fact  is  tried,  raised  by 

or  before  any  reference  is  made  to  a  referee  or  an  arbitrator,  the  Court  ^^^^J^. 

or  judge  may  make  an  order  accordingly,  and  may  direct  such  question 

of  law  to  be  raised  for  the  opinion  of  the  Court,  either  by  special  case 

or  in  such  other  manner  as  the  Court  or  judge  may  deem  expedient, 

and  all  such  further  proceedings  as  the  decision  of  such  question  of 

law  may  render  unnecessary  may  thereupon  be  stayed  {g). 

(g)  Under  this  rule  a  judge  has  power,  after  writ  and  appearance  and  before  Cases, 
statement  of  daim,  to  order  a  point  of  law  to  be  raised  by  speoal  case  or  otherwise; 
and  if  such  an  order  has  been  made  the  Court  of  Appeal  will  not  readily  int^ere 
(Metropolitan  Board  of  Works  v.  New  River  Co.,  1  Q.  B.  D.  727 ;  2  Q.  B.  D.  67). 
The  rule  has  reference  only  to  cases  where  the  action  has  not  yet  come  on  for  trial, 
but  by  analogy  to  the  rule  the  Court  will,  at  the  trial  of  an  action  involving 
questions  both  of  law  and  fact,  decide  the  questions  of  law  first  if  such  decision 
may  render  it  unnecessary  to  decide  the  questions  of  fact  {Fooley  v.  Driver,  5  Ch.  D. 
458).  The  Court  will  always  be  ready  in  any  proper  case  to  raise  a  question  of 
law  under  this  rule  (Tattereall  v.  National  Steamship  Co.,  W.  N.  (1884),  32).  Ques- 
tions of  law  will  not  be  tried  speculatively,  i.e.  they  must  be  necessary  for  the 
decision  of  the  action  {Republic  of  Bolivia  y.  National  Bolivian  Navigation  Co.,  24  W.  R. 
361 ;  W.  N.  (1876),  77). 

Where  the  Court  orders  a  special  case  to  be  stated  in  an  action,  and  a  decision  is  Mistake, 
given  upon  it  under  a  mistake  of  fact,  the  special  case  cannot  be  amended,  but  the 
Court  is  not  bound  by  the  decision  unless  it  has  been  adopted  by  subsequent  orders, 
but  may  disregard  it,  direct  the  action  to  go  on  to  tnal,  and  direct  inquiries  to 
ascertain  the  real  facts  {Re  Taylor,  Tomlin  v.  Under  hay,  22  Ch.  D.  496). 

3.  Every  special  case  shall  be  printed  by  the  plaintiff,  and  signed  Printing  and 
by  the  several  parties  or  their  counsel  or  solicitors,  and  shall  be  filed  "^^  '"^* 
by  the  plaintiff.    Printed  copies  for  the  use  of  the  judges  shall  be 
delivered  by  the  plaintiff  (h). 

(A)  Signature  of  counsel  is  not  necessary  {Eare  v.  ffare,  W.  N.  (1876),  44) ;  and  Signature  of 
see  Ord.  XIX.  r.  4.    As  to  printing,  see  Ord.  LXVI.,  post,  counsel. 

Printing. 

4.  No  special  case  in  any  cause  or  matter  to  which  a  married  woman,  Persons  under 
(not  being  a  party  thereto  in  respect  of  her  separate  property  or  of  ^***°"*v' 
any  separate  right  of  action  by  or  against  her,)  infant,  or  person  of 

unsound  mind  not  so  found  by  inquisition  is  a  party,  shaU  be  set  down 
for  argument  without  leave  of  the  Court  or  a  judge  (t ),  the  application    « 
for  which  must  be  supported  by  sufficient  evidence  that  the  statements 
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Ord.XXXTV.  contained  in  sucli  special  case,  so  far  as  the  same  affect  the  interest  of 
'  such  married  woman,  infant,  or  person  of  unsound  mind,  are  true  {k). 

(i)  The  application  under  this  rule  for  leave  to  set  down  is  made  by  ex  parte  motion 
(Daniell,  1969 ;  Seton,  1647 ;  Sidebotham  v.  WaUon,  1  W.  R.  229) ;  the  rule  is 
flnbstantially  the  same  as  sect.  13  of  Sir  Gr.  Turner's  Act. 

For  the  practice  under  that  Act  when  a  woman,  who  was  a  party,  married  after 
the  case  was  set  down,  see  Johnston  v.  Broirn^  8  Eq.  584 ;  Atty  y.  Etough^  13  Eq. 
462.  As  to  married  women,  see  now  the  Married  Women's  Property  Act,  1882, 
ante^  p.  192. 

Where  an  infant  interested  in  the  case  was  bom  after  the  setting  down,  a  decree 
was  made,  prefaced  by  an  order  to  amend  and  set  down  against  the  infant  (Barnahy 
V.  Timell,  11  Eq.  363).  See  Savage  v.  Snell^  11  Eq.  264  ;  Cadman  v.  Cadman,  W.  K. 
(1871),  76. 

(A)  Counsel's  statement  that  the  statements  in  the  case  were  true  has  been  held 
sufficient  {Elwes  v.  Ehces,  20  W.  R.  480). 
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Entry  for 
argument. 
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5.  Either  party  may  enter  a  special  case  for  argument  by  delivering 
to  the  proper  officer  a  memorandum  of  entry,  in  the  Form  No.  25  in 
Appendix  G.,  and  also  if  any  married  woman,  infant,  or  person  of 
unsound  mind  not  so  found  by  inquisition  bo  a  party  to  the  cause  or 
matter,  producing  a  copy  of  the  order  giving  leave  to  enter  the  same 
for  argument  (Z). 

(/)  Afi  to  the  meaning  of  "  proper  officer/'  see  Ord.  LXXT.  r.  1,  po9t.    For  the 
form  here  referred  to,  see  infra. 


Costs  of 
special  cases. 


Agreement  6.  The  parties  to  a  special  case  may,  if  they  think  fit,  enter  into  an 

of  mo^^^aS  agreement  in  writing,  which  shall  not  be  subject  to  any  stamp  duty, 
costs.  that,  on  the  judgment  of  the  Court  being  given  in  the  affirmative  or 

negative  of  the  questions  of  law  raised  by  the  special  case,  a  sum  of 
money,  fixed  by  the  parties,  or  to  be  ascertained  by  the  Court,  or  in 
such  manner  as  the  Court  may  direct,  shall  be  paid  by  one  of  the 
parties  to  the  other  of  them,  either  with  or  without  costs  of  the  cause 
or  matter ;  and  the  judgment  of  the  Court  may  be  entered  for  the  sum 
so  agreed  or  ascertained,  with  or  without  costs,  as  the  case  may  be, 
and  execution  may  issue  upon  such  judgment  forthwith,  unless  other- 
wise agreed,  or  unless  stayed  on  appeal  (m). 

(m)  In  the  absence  of  any  special  agpreement,  the  costs  are  in  the  discretion  of  the 
Court,  and  the  ordinary  rules  as  to  costs  apply ;  and  see  Uatiche  v.  Peters^  cited 
below.  In  practice,  however,  the  costs  are  frequently  arranged,  see  Blintton  v. 
IFarbttrtoti,  2  K.  &  J.  406 ;  or  a  question  is  asked  how  and  by  whom  the  costs  of  the 
action  and  special  case  are  to  be  borne  (Han-ison  y.  CorntcaU  Minerals  Ry,  Co,^  16 
Ch.  D.  66  ;  29  W.  R.  258). 

Under  the  old  Special  Case  Act,  13  &  14  Vict.  o.  35,  the  costs  were  also  in  the 
discretion  of  the  Court,  and  as  a  general  rule,  the  Court,  in  dispoeing  of  them,  was 
pfoyemed  by  the  rules  which  regulated  it  in  ordering  payment  of  the  costs  of  a  suit 
mstituted  by  bill.  Thus,  if  the  difficulty  arose  out  of  a  testator's  will,  the  oosts,  as 
in  an  administration  suit,  were  ordered  to  be  borne  by  the  testator's  general  estate 
{CooksoH  y.  Bingham,  17  Beav.  262  ;  SindU  y.  Taylor,  6  De  G-.  M.  &  G.  677  ;  Armi^ 
tage  y.  Coates,  35  Beay.  1 ;  Earl  Cotcley  y.  JFellesley,  ibid.  ti35  ;  but  see  Zloyd  y.  Cocker, 
27  Beay.  649) ;  or  if  there  were  no  general  estate,  by  the  fund  specifically  bequeathed 
{Cookaon  y.  Bingham,  but  see  also,  Zloyd  y.  Cocker),  In  Barnahy  y.  Tasscll,  11  Eq. 
363,  the  costs  of  all  parties  to  a  special'  case  on  the  construction  of  a  will  were 
ordered  to  be  paid  out  of  the  estate,  the  personal  estate  being  first  liable ;  and  see 
Miller  y.  Miller,  13  Eq.  263,  where  solicitor  and  client  costs  of  all  parties  were  giyen 
out  of  the  fund  in  dispute. 

In  U$ticke  y.  Peters,  4  K.  &  J.  457,  howeyer,  V.-C.  Wood  held  that  the  oosts  of  a 
special  case  were  not  to  be  decided  on  the  same  principle  as  those  of  an  administra- 
tion suit,  and  that  a  plaintiff  succeeding  upon  a  special  case  arising  out  of  the  con- 
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straction  of  a  ivill  was  entitled  to  his  costs  from  the  defendant,  each  party  fairly  Ord.XXXIV. 

claiming'  what  he  thought  himself  entitled  to ;  and  there  heing  no  quesnon  of  con-  

duct  involved.    From  the  report  of  the  case,  it  does  not  appear  that  any  question  paid  by  im- 
as  to  the  costs  was  inserted  in  the  special  case.    So  in  Mortunore  v.  Jfortimore,  4  De  suooessfol 
(r.  &J.  472,  a  special  case  having  been  stated  for  the  opinion  of  the  Court  at  the   party, 
instance  of  a  tenant  for  Ufe,  with  a  view  to  obtaining  an  increase  of  her  income  by 
an  investment,  of  which  the  Court  in  its  judgment  expressed  disapprobation,  the 
income  of  the  tenant  for  life  was  ordered  to  bear  the  costs  ;  and  see  Sahin  ▼.  Seape, 
27  Boav.  561. 

7.  This  order  shall  apply  to  every  special  case  stated  in  a  cause  or  Application 
matter,  or  in  any  proceeding  incidental  thereto.  ®^  order. 

8.  Any  special  case  may  hereafter  be  stated,  for  the  same  purposes  Special  case 
and  in  the  same  manner  as  was  provided  by  the  Act  13  &  14  Vict.  c.  ^^^^^^^Qt, 
35  (n),  and  the  same  shall  be  deemed  to  be  a  special  case  stated  in  a 

matter  within  the  meaning  of  this  order. 

(n)  The  practice  under  this  Act  (commonly  known  as  Sir  G.  Turner's  Act)  fell  Sir  George 
into  disuse ;  and  by  R.  S.  C,  April,  1880  (now  repealed),  it  was  provided  that  no  Turner's  Act, 
special  case  should  thereafter  be  stated  under  it.     By  the  Statute  Law  Revision  13  &  UYlot. 
and  Civil  Procedure  Act,  1881,  44  &  46  Vict.  o.  59  (27th  August,  1881),  the  Act  o.  35. 
was  repealed,  except  sects.  19  to  25.    These  sectionB  enabled  an  account  of  debts 
and  liabilities  to  be  taken  on  the  application  of  an  executor  or  administrator.    They 
were  reproduced  in  the  form  of  drut  rules,  and  submitted  to  the  Rule  Committee, 
who  considered  the  practice  under  them  to  be  obsolete  and  no  longer  wanted  ;  and 
by  the  Statute  Law  Ilevision  and  Civil  Procedure  Act,  1883, 46  &  47  Yict.  o.  49  (26th 
August,  1883),  the  whole  Act  was  repealed. 

It  does  not  seem  to  be  quite  clear  what  is  the  precise  effect  of  this  order  upon  the 
practice  under  the  repealed  Act ;  and  it  is  therefore  thought  advisable  that  the 
following  portions  of  the  Act  should  be  retained  in  the  present  edition. 

Sect.  1  provides  as  follows : 

**  It  shidl  be  lawful  for  persons  interested  or  claiming  to  be  interested  in  any  S.  1,  power 
**  question  cognizable  in  the  said  Court  [of  Chancery]  as  to  the  construction  of  any  to  persons 
'*  Act  of  Parliament,  will,  deed,  or  other  instrument  in  writing,  or  any  article,  interested 
'*  clause,  matter,  or  thing  therein  contained,  or  as  to  the  title  or  evidence  of  title  in  questions 
**  to  any  real  or  personal  estate  contracted  to  be  sold  or  otherwise  dealt  with,  or  as  cognizable  in 
"  to  the  parties  to  or  the  form  of  any  deed  or  instrument  for  carrying  any  such  Court  of 

contract  into  efPect,  or  as  to  any  oUier  matter  falling  within  the  original  juris-  Chancery  to 

diction  of  the  said  Court  as  a  CJourt  of  Equity,  or  made  subject  to  the  jurisdio-  state  original 
**  tion  or  authority  of  the  said  Court  by  any  statute  not  being  one  of  the  statutes  special  cases 
**  relating  to  bankrupts,  and  including  among  such  persons  all  lunatics,  married  for  tiie 
**  women,  and  infants,  in  the  manner  and  under  the  restrictions  hereinafter  con-  opinion  of  the 
'*  tained,  to  concur  in  stating  such  questions  in  the  form  of  a  special  case  for  the  Court. 
'*  opinion  of  the  said  Court,  and  it  shaU  also  be  lawful  for  all  executors,  adminis- 
**  trators,  and  trustees  to  concur  in  such  case.*' 

By  s.  2  of  the  Act  '*  the  committee  of  the  estate  of  any  lunatic  interested  or  claiming  S.  2,  lunatics; 
"  to  be  interested  in  any  such  question  as  aforesaid  may,  after  having  been  authorized 
"  in  that  behalf  by  the  Lord  Chancellor  concur  in  such  case  in  his  own  name  and  in 
**  the  name  and  on  the  behalf  of  the  lunatic ;"  and  by  s.  3,  *'  a  husband  interested  S.  3,  married 
**  or  claiming  to  be  interested  in  the  right  of  his  wife  in  any  such  question  as  women; 
**  aforesaid  may  concur  in  such  case  in  his  own  name  and  in  the  name  of  his  wife 
"  where  the  vnfe  has  no  claim  to  any  interest  distinct  from  her  husband,  and  a 
<'  married  woman  having  or  claiming  any  interest  in  any  such  question  as  aforesaid 
«  distinct  from  her  huwand  may  in  her  own  right  concur  in  such  case,  provided 
*'  that  her  husband  also  concurs  therein;  "  and  by  s.  4,   **  the  guardian  of  any  S.  4,  infant; 
*'  infant  interested  or  claiming  to  be  interested  in  any  such  question  as  aforesaid 
<*  may  concur  in  such  case  in  the  name  and  on  the  behalf  of  the  infant,  unless  such 
**  guardian  has  an  adverse  interest" 

By  s.  6,  "  the  Court  may  by  order  to  be  made  in  the  matter  of  any  lunatic  not  so  Ss.  5,  6, 
'*  found,  or  in  the  matter  of  any  infant  [and  in  the  matter  of  the  Act,  Star  v.  special 
**  Ninvberiff  20  Beav.  14],  upon  the  application  of  any  person,  on  behalf  of  the  gfuardian. 
"  lunatic  or  upon  the  application  of  the  infant,  by  motion  or  petition,  appoint  any 
''  person  shown  by  affidavit  to  be  a  fit  person,  and  to  have  no  interest  adverse  to 
**  the  interest  of  tne  lunatic  or  infant,  to  be  the  special  suardian  of  such  lunatic  or 
"  infant  for  the  purpose  of  concurring  in  such  case,  in  me  name  and  on  behalf  of 
*<  the  lunatic  or  infant,  and  any  such  person  so  appointed  may  lawfully  so  concur: 
**  Provided  always,  that  it  shall  be  lawful  for  the  said  Court  to  require  notice  of 
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Ord.  XXXIV.   "  such  application  to  be  given  to  such  person,  if  any,  as  the  Court  shall  think 
«*fit." 

Bj  8.  6,  *^  in  any  case  in  which  any  such  order  as  aforesaid  shall  have  been  made 
by  the  said  Court  in  the  matter  of  any  infant  without  notice  to  the  guardian  of 
the  infant,  the  Court,  if  it  shall  think  fit,  may  discharge  such  order,  upon  the 
application  of  such  guardian  by  motion  or  petition  ;  and  may  appoint  some  other 
fit  person  to  be  the  special  guardian  of  such  infant  for  the  purpose  of  such  special 
cane,  and  may  also  give  such  directions  as  may  be  necessary  for  substituting  in 
such  special  case  either  the  name  of  the  guardian  so  applying,  or  of  the  special 
guardian  so  appointed  in  lieu  of  the  name  of  the  special  guardian  so  displaced ; 
Provided  always,  that  the  discharge  of  any  order  appointing  a  special  guardian 
shall  not  invalidate  anything  which  shall  in  the  meantime  have  been  done  by 
such  special  guardian,  unlens  the  Court  shall,  upon  notice  to  all  parties,  specially 
80  direct.'* 
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Parties  to 
original 
special  case. 


Ss.  7—9. 
Form  of 
original 
special  case ; 
amendment. 


It  has  been  held  that  persons  might  represent  classes  for  the  purpose  of  ^pedal 
cases  under  the  Act;  see  Ord.  XVI.  rr.  8,  9,  11,  mtte ;  Bat/Jey  v.  Milet^  W.  N. 
a870),  42;  30  L.  T.  784;  Bardwdl  v.  Sheffield  Waterworkt  Co.,  14  Eq.  617;  R0 
Brown,  29  Beav.  401 ;  Swallow  v.  Binn»,  9  Hare,  App.  xlvii. 

Where  a  special  case  under  the  Act  sought  to  have  the  construction  of  a  tmst 
deed  determined,  it  was  held  that  the  trustees  ought  to  be  TOirties  ( Vorley  v.  Richard^ 
son,  8  De  G.  M.  &  G.  126,  overruling  Darby  v.  Darby,  18  JBeav.  412). 

Sect.  7  provided  as  to  the  form  of  an  original  special  case  (which  might  be 
amended,  Thistkthwaite  v.  Gamier^  5  De  G.  &  Sm.  73  ;  DomvilU  v.  Lamb,  9  Hare, 
Anp.  Iv. ;  Falwer  v.  Floyer,  18  W.  R.  887 ;  Bell  v.  Cade,  2  J.  &  H.  122)  as 
follows : — 

*'  Every  such  special  case  is  to  be  entitled  as  a  cause  between  some  or  one  of  the 
'*  parties  interested  or  claiming  to  be  interested  as  plaintiffs  or  plaintiff,  and  the 
*'  others  or  other  of  them  as  defendants  or  defendant,  and  that  in  the  title  to  such 
**  cases  lunatics  and  infants  shall  be  described  as  such,  and  their  committees, 
'*  guardians,  or  special  guardians  named;  and  that  where  in  any  such  case  a 
*'  married  woman  is  named  as  a  plaintiff  and  her  husband  as  a  defendant  thereto, 
*'  a  next  friend  of  such  married  woman  shall  be  named  in  the  title  to  such  case.*' 


Sect.  8  is  substantially  the  same  as  rule  1  in  the  text ;  and  by  s.  9,  "  every  such 
**  special  case  to  which  an  infant  or  lunatic  is  a  parbr  by  his  guardian  or  special 
''  gxmrdian  shall  i^lso  state  how  such  gpuardian  or  special  guardian  was  constituted ; 
'*  and  where  any  married  woman  having  or  claiming  any  interest  distinct  from  her 
*'  husband  is  a  part^  to  such  case,  it  shaU  be  stated  tiierein  that  she  concurs  in  su(^ 
*'  case  in  her  own  right." 

S.  10.  By  s.  10,  original  special  cases  are  to  be  signed  by  counsel  (but  this  is  no  longer 

Signature  by    necessary,  Ord.  XIX.  r.  4  ;  Hare  y.  Hare,  W .  N.  (1876),  44),  and  appearances  are 
counsel,  &c.      to  be  entered  by  defendants. 

Ss.  11-13.  Sects.  11 — 13  related  to  setting  down  for  hearing,  and  the  parties  are  to  be  bound 

Setting  down    ^7  ^®  statements  in  the  case  after  the  defendants  have  appeared,  except  married 
for  hearing.      women,  infants,  and  lunatics,  who  are  not  to  be  bound  tm  leave  is  g^ven  by  the 
Court  to  set  the  case  down. 


Upon  hear- 
ing, Court  to 
determine 
question 
and  make 
declaration. 

Proviso  that 
a  ease  may 
be  sent  to 
common  law 
Court. 

Proviso  that 
Court  may 
refuse  to 
decide. 
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By  s.  14,  *'  it  shall  be  lawful  for  the  Court,  upon  the  hearing  of  any  such  special 
case  as  aforesaid,  to  determine  the  qnestiona  raised  therein,  or  any  of  tiiem,  and 
by  decree  to  declare  its  opinion  thereon,  and,  so  far  as  the  case  shall  admit  of 
the  same,  upon  the  right  involved  therein,  without  proceeding  to  administer  any 
relief  consequent  upon  such  declaration ;  and  that  every  such  declaration  of  the 
said  Court  contained  in  any  such  decree  shall  have  the  same  force  and  effect  as 
such  declaration  would  have  had,  and  shall  be  binding  to  the  same  extent  as  such 
declaration  would  have  been,  if  contained  in  a  decree  made  in  a  suit  between  the 
same  parties  instituted  by  bill :  Provided  always,  that  it  shall  be  lawful  for  the 
said  Court,  if  it  shall  see  fit  so  to  do,  before  proceeding  to  make  such  decree  as 
aforesaid,  to  send  any  case  or  cases  for  the  opinion  of  any  of  her  Majesty's  Courts 
of  common  law,  reserving  the  consideration  of  all  further  directions  and  of  the 
costs,  and  to  make  such  decree  as  aforesaid  upon  such  further  directions :  Provided 
also,  that  if  upon  the  hearing  of  such  special  case  as  aforesaid  the  Court  shall  be 
of  opinion  that  the  questions  raised  thereby  or  any  of  them  cannot  properly  be 
decided  upon  such  case,  the  said  Court  may  refuse  to  decide  the  same. 
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Under  thia  section  it  was  held  that  the  Court  had  no  jurisdiction  upon  a  special  Ord.XXXrV. 

case  under  the  Act  to  make  binding  declarations  of  future  rights  {Burt  v.  Sturt,  1    

W.  R.  145;  Greenwood  v.  Hittherland^   10  Hare,  App.  xii. ;  Garlick  v.  Lawaon^  ibid.  Declarations 

xiv.  ;  Gosling  v.  Gosling,  Jo.  265.     But  see  Earl  of  Tyrone  v.  Marquis  of  If'aterfordy  as  to  future 

]  De  G.  F.  &  J.  613).    In  Bell  v.  Cade,  2  J.  &  H.  122,  it  was  held  that  the  Court  might  rights. 

declare  whether  a  person  claiming  a  future  right  in  remainder  took  such  an  interest 

in  the  property  in  question  as  to  entitle  him  to  file  a  bill  to  have  it  secured  for  his 

benefit,  and  compare  Webb  v.  Byug,  8  DeG.  M.  &  G.  633  ;  Savage  y,  Tgers,  7  Ch.  376; 

Keg  T.  Keg,  4  De  G.  M.  &  G.  73  ;  Forsbrook  v.  Forsbrook,  3  Ch.  93  ;  Prgse  v.  Prgse, 

\b  Eq.  86.    See  further,  as  to  the  discretion  of  the  Court  to  refuse  to  decide  a 

question  on  a  special  case,  Bright  v.  Tgndall,  4  Ch.  D.  189  ;  Bulkeleg  v.  Hope,  8  De 

G.  M.  k  G.  36. 

By  B.  15,  **  every  executor,   administrator,  trustee,  or  other  persons  making  S.  16. 
'*  any  payment  or  doing  any  act  in  conformity  with  the  declaration  contained  in  Trustees,  &c. 
"  any  decree  made  upon  a  special  case  is  in  all  respects  to  be  as  fully  and  effectually  protected. 
"  protected  and  indemnified  by  such  declaration  as  if  such  payment  had  been  made 
'*  or  act  done  under  or  in  pursuance  of  the  express  order  of  the  Court  made  in  a 
^*  suit  between  the  parties,  save  only  as  to  any  rights  or  claims  of  any  person  in 
"  respect  of  matters  not  determined  by  such  declaration." 

By  s.  16,  **  where  any  i)erson  shall  be  desirous  to  have  a  special  case  reheard,  ^'^'  . 

or  to  appeal  from  the  decision  thereon,  the  Court  may,  upon  application  for  that  Rehearmgs 

purpose,  either  at  the  time  of  the  decree  upon  such  special  case  being  made  or  at  &^^  appeals. 
*'  any  time  afterwards,  and  upon  such  conditions,  if  any,  as  the  Court  shall  think 
"  fit,  order  that  the  declaration  contained  in  such  decree  shall  not  be  acted  upon  for 
*'  such  time  as  the  said  Court  shall  think  just." 


case 
*'  shall  not  bind  a  purchaser  or  mortg^jree  without  express  notice  thereof."^  a  lis  pendent. 

And  bv  s.  18,  "  any  documents  referred  to  in  a  special  case,  and  any  copies  g^  ^g^ 
"  thereoi,  or  extracts  therefrom,  identified  by  the  signature  of  the  solicitors  for  all  Production  of 
"  parties,  or  of  the  London  agents  of  such  solicitors,  may  be  produced  and  read  docoments. 
"  at  the  hearing  of  such  case,  without  further  proof ;  the  Court  may  at  any  time 
"  after  the  filing  of  the  special  case,  and  the  entering  of  appearances  thereto  by 
"  the  persons  named  as  defendants  therein,  order  any  document  which  may  be 
(<  admitted  thereby  to  be  in  the  possession  of  any  party  to  such  case  to  be  deposited 
**  and  produced  in  such  manner  and  for  such  purposes  as  the  Court  shall  think  fit." 

See,  as  to  the  statement  of  facts,  Domvillc  v.  Lanib,^  9  Hare,  App.  iv. ;  Bulkeleg  v.  Statement 
Sope,  8  De  G.  M.  &  G.  36  ;  and  as  to  prefacing  the  order  where  they  are  omitted,  of  facts. 
Lane  v.  Debenham,  17  Jur.  1006. 

Ss.  31,  32,  gave  power  to  make  general  rules  and  orders  under  the  Act. 
None  such  were  made  as  to  special  cases ;  but  an  order  as  to  advertisements  for 
creditors  wan  made ;  see  p.  499,  post. 

By  8.  33,  all  decrees  and  orders  under  the  Act  were  to  be  subject  to  appeal. 

Sect.  34  provided,  inter  alia,  that  the  word  ** lunatics"  shall  include  idiots  and  Meaning  of 
persons  of  unsound  mind,  and  whether  found  such  by  inquisition  or  not :  "  lunatic," 

The  word  "  guardian  "  shall  mean  father  or  testamentary  guardian,  or  g^^ardian  <<  guardian." 
appointed  by  the  Court  of  Chancery  (not  being  a  special  guardian  appointed  under 
the  provisions  of  the  Act). 

n.  Issues  of  Fact  without  Pleadings. 

9.  When  the  parties  to  a  cause  or  matter  are  agreed  as  to  the  Trial  of  ques* 
questions  of  fact  to  be  decided  between  them,  they  may,  after  writ  -i^ithout 
issued  and  before  judgment,  by  consent  and  order  of  the  Court  or  a  pleadings, 
judge,  proceed  to  the  trial  of  any  such  questions  of  fact  without 
formal  pleadings;  and  such  questions  may  be  stated  for  trial  in  an 
issue  in  the  form  No.  15  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require,  and  such  issue  may  be  entered  for  trial 
and  tried  in  the  same  manner  as  any  issue  joined  in  an  ordinary 
action,  and  the  proceedings  shall  be  under  the  control  and  juris* 
diction  of  the  Oourt  or  judge,  in  the  same  way  as  the  proceedings  in 
an  action  (o). 

(o)  This  and  the  three  following  rules  are  taken  from  sects.  42 — 45  of  the 
Common  Law  Procedure  Act,  1852.    For  the  form  here  referred  to,  see  if\fra» 
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Ord.XXXIV. 

Judgment  for 
fixed  amount. 


Entry  of 
judgment  and 
execution. 


Record  of 
proceedings. 


10.  The  Court  or  a  judge  may  by  consent  of  the  parties  order  that, 
upon  the  finding  in  the  affirmative  or  negative  of  such  issue  as  in  the 
last  preceding  rule  mentioned,  a  sum  of  money,  fixed  by  the  parties, 
or  to  be  ascertained  upon  a  question  inserted  in  the  issue  for  that 
purpose,  shall  be  paid  by  one  of  the  parties  to  the  other  of  them  either 
with  or  without  the  costs  of  the  cause  or  matter. 

11.  Upon  the  finding  on  any  such  issue,  as  in  Rule  9  mentioned, 
judgment  may  be  entered  for  the  sum  so  agreed  or  ascertained  as 
aforesaid  with  or  without  costs,  as  the  case  may  be,  and  execution 
may  issue  upon  such  judgment  forthwith,  unless  otherwise  agreed, 
or  unless  the  Court  or  a  judge  shall  otherwise  order  for  the  purpose 
of  giving  either  party  an  opportunity  for  moving  to  set  aside  the 
finding  or  for  a  new  trial. 

12.  The  proceedings  upon  such  issue,  as  in  Bule  9  mentioned,  may 
be  recorded  at  the  instance  of  either  party,  and  the  judgment,  whether 
actually  recorded  or  not,  shall  have  the  same  effect  as  any  other 
judgment  in  a  contested  action. 


Proceedings 
in  district 
registry. 


District 
registriep. 


OEDEE  XXXV. 

Peoceedings  in  Distbict  Eegistries. 

1.  Whore  a  cause  or  matter  is  proceeding  in  a  district  registry,  all 
proceedings,  except  where  by  these  rules  it  is  otherwise  provided,  or 
the  Court  or  a  judge  shall  otherwise  order,  shall  be  taken  in  the 
district  registry,  down  to  and  including  the  entry  of  final  judgment, 
and  every  final  judgment  and  every  order  for  an  account,  by  reason  of 
the  default  of  the  defendant,  or  by  consent,  shall  be  entered  in  the 
district  registry  in  the  proper  book,  in  the  same  manner  as  a  like 
judgment  or  order  in  an  action  proceeding  in  London  would  be 
entered  in  the  central  office  (p). 

{p)  See  as  to  the  establishment  of  District  Registries,  Judicature  Act,  1873,  s.  60, 
amended  by  Judicature  Act,  1875,  s.  13,  and  ss.  61 — 66,  and  notes  thereto,  antCf 
p.  269. 

As  to  the  issue  of  writs  out  of  district  registries,  see  Ord.  V.  rr.  1,  3,  i,  ante, 
p.  311 ;  and  as  to  the  plaintiff's  address,  see  Ord.  IV.  r.  3,  ante^  p.  310.  As  to 
appearance,  see  Ord.  Xll.,  ante,  p.  322  ;  and  as  to  proceeding  in  default  of  appear- 
ance, see  Ord.  XIII.  r.  11. 

It  would  seem  that  chancery  actions  commenced  in  district  registries  ought  to  be 
tried  in  London  before  the  judge  to  whom  they  have  been  assigned  (Irlam  v.  Irlam, 
2  Ch.  D.  608;  Re  Smith,  Jfutchinson  y.  Ward,  6  Ch.  D.  692;  and  see  Re  Bowai, 
20  Ch.  D.  538).  The  action  is  set  down  in  the  district  registry  for  hearing  in 
London,  and  tne  papers  are  then  sent  up  to  London  for  the  hearing  without 
further  order  {Birmingham  Waste  Co.  v.  Lane,  24  W.  R.  292;  Zutnby.  Whiteley, 
W.  N.  (1877),  40). 

A  district  registrar  has  the  same  powers  as  a  judge  at  chambers  (r.  6) ;  but  he 
has  no  power  to  appoint  a  receiver,  or  direct  a  banking  account  to  be  opened ;  nor 
can  he  take  accoimts  directed  by  the  judge  unless  the  judgment  specially  directs 
him  to  do  so  [Re  Smith,  Sutehinson  y.  Ward).  But  he  may,  it  seems,  make  an 
order  for  an  account  under  Ord.  XV.  r.  1,  and  (if  tile  order  so  directs)  he  can  then 
proceed  to  take  the  account  himself  {Re  Botcen). 

In  making  a  report  of  the  result  of  accounts  and  inquiries  in  an  administration 
0uit  the  registrar  snould  adopt  the  form  of  a  chief  clerk's  certificate  {Re  Botcen). 

The  Court  may  order  accoimts  and  inquiries  to  be  taken  and  made  in  a  district 
registry ;  see  Maedonald  v.  Foster,  6  Ch.  D.  193  (administration) ;  Si/kes  y.  Schojeld, 
14  Ch.  D.  629  (partition) ;  Re  Judkins,  TV.  N.  (1880),  198  (where  the  order  was 
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made  on  a  petition).    An  application  for  a  sale,  however,  should  be  made  to  the  Ord.  XXXV. 

judge  of  the  Chancery  Division  (Sykes  v.  Schqfield) ;  and  he  may  then  direct  the  sale  

to  take  place  either  in  his  own  cnambers  or  in  the  coimtry,  and  whichever  way  he 
decides  the  Court  of  Appeal  will  not  interfere  (Sykea  v.  Schojield ;  Macdonald  v. 
Foster). 

A  receiver  appointed  in  an  action  commenced  in  a  district  registry  must  give 
security  in  London,  but  may  pass  his  accounts  in  the  country  {Me  Capper,  W.  N. 
(1878),  66). 

2.  Where  tlie  writ  of  summons  issues  out  of  a  district  registry,  and  Entry  of 
the  plaintiff  is  entitled  to  enter  interlocutory  judgment  under  any  of  JSrtmT^ 
the  rules  of  Order  XTTT.,  or  where  the  cause  or  matter  is  proceeding  in  registay. 
the  district  registry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  any  of  the  rules  of  Order  XXVII.,  in  either  case  such 
interlocutory  judgment,  and  when  damages  shall  have  been  assessed, 

final  judgment,  shall  be  entered  in  the  district  registry,  unless  the  Court 
or  a  judge  shall  otherwise  order. 

3.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  and  Entry  of 
the  judgment  or  any  other  order  therein  is  directed  to  be  entered  in  ^S^^offiM. 
the  central  office,  the  same  shall  be  so  entered,  and  an  office  copy  of 

every  such  judgment  or  order  shall  be  transmitted  to  the  district  registry 
to  be  filed  with  the  proceedings  in  the  action. 

4.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  all  Writs  of  exe- 
writs  of  execution  for  enforcing  any  judgment  or  order  therein,  and  all  summonses 
summonses  under  the  Debtors  Act,  1869,  shall  issue  from  the  district  under  Debtors 
registry,  imless  the  Court  or  a  judge  shall  otherwise  direct.    Where       ' 

final  judgment  is  entered  in  the  district  registry,  costs  shall  be  taxed  Costs, 
in  such  registry  unless  the  Court  or  a  judge  shall  otherwise  order  {q). 

{q)  Except  under  very  special  circumstances  the  Court  will  not  order  costs  of  an 
action  commenced  in  a  district  registry  to  be  taxed  elsewhere  than  in  London  [Day 
v.  Whittaker,  6  Ch.  D.  734 ;  Wihon  v.  Alltrcc,  27  Ch.  D.  242 ;  and  see  Irlwn  v. 
Irhm,  24  W.  R.  949).  Where  the  costs  are  taxed  in  the  country  the  same  rules  as 
to  fees,  &c.,  apply  as  in  London  (Ord.  LXV.  r.  27  (43) ). 

5.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  all  Proceedings 
proceedings  relating  to  the  following  matters,  namely, —  ^  dLteiot^ 

(a.)  Leave  to  enter  judgments  under  Order  XYI.,  ndes  50  and  51 ;    regisUy. 

(b.)  Leave  to  issue  or  renew  writs  of  execution ; 

(c.)  Examination  of  judgment  debtors  for  garnishee  purposes,  or 
imder  Order  XLH.,  rule  32  ; 

(d.)  Garnishee  orders ; 

(e.)  Charging  orders  nisi ; 
shall,  unless  the  Court  or  a  judge  shall  otherwise  order,  be  taken  in 
the  district  registry. 

6.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  the  Jurisdiction 
district  registrar  may  exercise  all  such  authority  and  jurisdiction  in  ^i^tw 
respect  thereof  as  may  be  exercised  by  a  judge  at  chambers,  except 

such  as  by  these  rules  a  master  is  precluded  from  exercising  (r). 

(r)  If  a  motion  be  made  in  the  action  in  London,  the  effect  is  to  remove  the  case 
from  the  district  registry,  and  the  registrar  has  no  longer  power  to  nuike  orders  in 
the  action  {Dyion  v.  Fkkles,  W.  N.  (1879),  12 ;  27  W.  K.  376).  See  note  (/;),  ante, 
p.  406. 
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Ord.  XXXV.  7.  Every  application  to  a  district  registrar  shall  be  made  in  the 
Applications,  same  manner  in  which  applications  at  chambers  are  directed  to  be 
how  made.       made  by  these  rules. 

8.  If  any  matter  appears  to  the  district  registrar  proper  for  the 
decision  of  a  judge,  the  registrar  may  refer  the  same  to  a  judge,  and 
the  judge  may  either  dispose  of  the  matter  or  refer  the  same  back  to 
the  registrar  with  such  directions  as  he  may  think  fit  («). 

WSoeW.  N.  (1875),  250. 
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9.  Any  person  affected  by  any  order,  finding,  or  decision  of  a  district 
registrar  may  appeal  to  a  judge.  Such  appeal  may  be  made  notwith- 
standing that  the  order  or  decision  was  in  respect  of  a  proceeding  or 
matter  as  to  which  the  district  registrar  had  jurisdiction  only  by  con- 
sent. Such  appeal  shall  be  by  way  of  indorsement  on  the  summons  by 
the  registrar  at  the  request  of  any  party  {t)  or  by  notice  in  writing  (m) 
to  attend  before  the  judge  without  a  fresh  summons  within  six  days 
after  the  party  complaining  has  notice  of  the  order,  finding,  or  decision 
complained  of,  or  such  further  time  as  may  be  allowed  by  a  judge  or 
the  registrar  (r). 

(t)  The  appealing  party  can  insist  on  having  the  summons  endorsed  by  the  regis- 
trar (Danger  v.  Xelson,  W.  N.  (1884),  96). 

{u)  A  notice  of  appeal  signed  by  the  country  solicitor  alone  is  a  good  notice  {Mat/or 
ofRotherham  v.  Peace,  W.  N.  (1883),  216). 

(v)  Section  49  of  the  Judicature  Act,  1873,  does  not  apply  to  a  master  or  a  district 
registrar,  and  therefore  the  judge  can  yary  asto  costs  the  order  of  a  district  registrar 
dismissing  an  action  without  costs  (Foster  v.  Edward^^  48  L.  J.  C.  P.  767). 

10.  An  appeal  from  a  district  registrar  shall  be  no  stay  of  proceed- 
ings unless  so  ordered  by  a  judge  or  the  registrar. 

11.  Every  district  registrar  and  other  officer  of  a  district  registry 
shall  be  subject  to  the  orders  and  directions  of  the  Court  or  a  judge, 
as  fully  as  any  other  officer  of  the  Court,  and  every  proceeding  in  a 
district  registry  shall  be  subject  to  the  control  of  the  Court  or  a  judge, 
as  fully  as  a  like  proceeding  in  London. 

12.  Every  reference  to  a  judge  by  or  a^ipeal  to  a  judge  from  a  dis- 
trict registrar  in  any  cause  or  matter  in  the  Chancery  Division  shall  be 
to  the  judge  to  whom  the  cause  or  matter  is  assigned. 

13.  In  any  action  which  would,  under  the  foregoing  rules,  proceed 
in  the  district  registry,  the  action  may,  subject  to  rule  14,  be  removed 
from  the  district  registry  as  of  right  in  the  cases  and  within  the  times 
following : — 

(1.)  Where  the  writ  is  specially  indorsed  under  Order  HI.  rule  6, 
and  the  plaintiff  does  not  within  four  days  after  the  appear- 
ance of  such  defendant  give  notice  of  an  application  for  an 
order  against  him  under  Order  XIY. ;  then  such  defendant 
may  remove  the  action  as  of  right  at  any  time  after  the 
expiration  of  such  four  days,  and  before  delivering  a  defence, 
and  before  the  expiration  of  the  time  for  doing  so : 

(2.)  Where  the  writ  is  specially  indorsed,  and  the  plaintiff  has 
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made  such  application  as  in  tlie  last  paragraph  mentioned,  Ord.  XXXV. 

and  the  defendant  has  obtained  leave  to  defend  in  manner 

provided  by  Order  XIV. ;  then  such  defendant  may  remove 

the  action  as  of  right  at  any  time  after  the  order  giving  him 

leave  to  defend,  and  before  delivering  a  defence,  and  before 

the  expiration  of  the  time  for  doing  so : 

(3.)  Where  the  writ  is  not  specially  indorsed  under  Order  HI. 

rule  6,  any  defendant  may  remove  the  action  as  of  right  at 

any  time  after  appearance,  and  before  delivering  a  defence, 

and  before  the  expiration  of  the  time  for  doing  so  {to). 

(w)  Ord.  y.  r.  1  gives  the  plaintiff  the  right  to  sue  in  a  difitriot  regpistxy ; 
Old.  XXXV.  r.  13  gives  the  defendant  the  right  in  certain  events  to  have  the  cause 
removed  to  London  ;  but  by  rule  14  this  right  of  the  defendant  is  subject  to  the 
discretion  of  the  judge,  who  may,  for  good  cause  shown,  order  the  action  to  proceed 
in  the  country ;  as  to  what  will  or  will  not  be  considered  such  "  good  cause,"  see 
Smith  V.  JBeil,  W.  N.  (1883),  196;  Walker  v.  Crafbree,  ib,  197. 

(4.)  [Applies  only  to  Admiralty  actions  in  rem.'] 

14.  Any  party  or  person  desirous  to  remove  an  action  as  of  right  Mode  of 
under  the  last  preceding  rule  may  do  so  by  serving  upon  the  other  removal, 
parties  to  the  action,  and  delivering  to  the  district  registrar,  a  notice, 
signed  by  himself  or  his  solicitor,  to  the  effect  that  he  desires  the 
action  to  be  removed  to  London,  and  the  action  shall  be  removed  ac- 
cordingly :  Provided,  that  if  the  Court  or  a  judge  shall  be  satisfied 

that  the  defendant  giving  such  notice  is  a  merely  formal  defendant,  or 
has  no  substantial  cause  to  interfere  in  the  conduct  of  the  action,  or 
that  there  is  other  good  cause  for  proceeding  in  the  district  registry, 
such  Court  or  judge  may  order  that  the  action  may  proceed  in  the  dis- 
trict registry  notwithstanding  such  notice  (:r). 
{x)  See  note  to  r.  13. 

15.  Except  in  Admiralty  actions  in  rem^  the  notice  for  removal  shall  Certificate  on 
be  accompanied  by  a  certificate  signed  by  the  defendant  or  his  solicitor  "™^^*^' 
that  his  defence  has  not  been  delivered,  and  that  the  time  for  deliver- 
ing the  same  has  not  expired. 

16.  In  any  case  not  provided  for  by  rules  13  and  14,  any  party  to  a  Removal  to 
cause  or  matter  proceeding  in  a  district  registry  may  apply  to  the  l-i^^don. 
Court  or  a  judge,  or  to  the  district  registrar,  for  an  order  to  remove 

the  cause  or  matter  from  the  district  registiy  to  London,  and  the  Court, 
judge,  or  registrar,  may  make  an  order  accordingly,  if  satisfied  that 
there  is  sufficient  reason  for  doing  so,  upon  such  terms,  if  any,  as  shall 
be  just  {xx). 

{zx)  See  Re  Eberslei/e  Co,,  W.  N.  (1884),  252. 

17.  Any  party  to  a  cause  or  matter  proceeding  in  London  may  apply  Removal  to 
to  the  Court  or  a  judge  for  an  order  to  remove  the  cause  or  matter  district 
from  London  to  any  district  registry,  and  the  Court  or  judge  may     *^^^* 
make  an  order  accordingly,  if  satisfied  that  there  is  sufficient  reason 

for  doing  so,  upon  such  terms,  if  any,  as  shall  be  just. 

18.  Where,  under  the  preceding  rules  of  this  order,  a  cause  or  Address  fox* 
matter  is  removed  from  a  district  registry,  the  defendant  shall,  upon  "^^<^ 
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Ord.  XXXIV. 
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10.  The  Court  or  a  judge  may  by  consent  of  the  parties  order  that, 
upon  the  finding  in  the  affirmative  or  negative  of  such  issue  as  in  the 
last  preceding  rule  mentioned,  a  sum  of  money,  fixed  by  the  parties, 
or  to  be  ascertained  upon  a  question  inserted  in  the  issue  for  that 
purpose,  shall  be  paid  by  one  of  the  parties  to  the  other  of  them  either 
with  or  without  the  costs  of  the  cause  or  matter. 

11.  Upon  the  finding  on  any  such  issue,  as  in  Kule  9  mentioned, 
judgment  may  bo  entered  for  the  sum  so  agreed  or  ascertained  as 
aforesaid  with  or  without  costs,  as  the  case  may  be,  and  execution 
may  issue  upon  such  judgment  forthwith,  unless  otherwise  agreed, 
or  unless  the  Court  or  a  judge  shall  otherwise  order  for  the  purpose 
of  giving  either  party  an  opportunity  for  moving  to  set  aside  the 
finding  or  for  a  new  trial. 

12.  The  proceedings  upon  such  issue,  as  in  Bule  9  mentioned,  may 
be  recorded  at  the  instance  of  either  party,  and  the  judgment,  whether 
actually  recorded  or  not,  shall  have  the  same  effect  as  any  other 
judgment  in  a  contested  action. 


Proceedings 
in  district 
registry. 


District 
registries. 


OEDEE  XXXV. 

PROCEEDINaS  IN  DISTRICT  EeGISTBIES. 

1 .  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  all 
proceedings,  except  where  by  these  rules  it  is  otherwise  provided,  or 
the  Court  or  a  judge  shall  otherwise  order,  shall  be  taken  in  the 
district  registry,  down  to  and  including  the  entry  of  final  judgment, 
and  eveiy  final  judgment  and  every  order  for  an  account,  by  reason  of 
the  default  of  the  defendant,  or  by  consent,  shall  be  entered  in  the 
district  registry  in  the  proper  book,  in  the  same  manner  as  a  like 
judgment  or  order  in  an  action  proceeding  in  London  would  be 
entered  in  the  central  office  (p). 

{p)  See  as  to  the  establishment  of  District  Registries,  Judicature  Act,  1873,  s.  60, 
amended  by  Judicature  Act,  1875,  s.  13,  and  ss.  61 — 66,  and  notes  thereto,  ante, 
p.  269. 

As  to  the  issue  of  writs  out  of  district  registries,  see  Ord.  V.  rr.  1,  3,  4,  antfy 
p.  311 ;  and  as  to  the  plaintiff* s  address,  see  Ord.  IV.  r.  3,  ante,  p.  310.  As  to 
appearance,  see  Ord.  Xll.,  anUy  p.  322  ;  and  as  to  proceeding  in  default  of  appear- 
ance, see  Ord.  XIII.  r.  11. 

It  would  seem  that  chancery  actions  commenced  in  district  registries  ought  to  be 
tried  in  London  before  the  judge  to  whom  they  have  been  assigned  {Irlam  v.  JrlatH, 
2  Ch.  D.  608;  Jie  Smithf  Hutehinson  v.  Ward,  6  Ch.  D.  692;  and  see  Ee  Bowen^ 
20  Ch.  D.  538).  The  action  is  set  down  in  the  district  registry  for  hearing  in 
London,  and  tne  papers  are  then  sent  up  to  London  for  the  hearing  without 
further  order  (Birmingham  Waste  Co,  v.  Lane,  24  W.  R.  292;  Lutnby.  Whitdeu, 
W.  N.  (1877),  40). 

A  district  registrar  has  the  same  powers  as  a  judge  at  chambers  (r.  6) ;  but  he 
has  no  power  to  appoint  a  receiver,  or  direct  a  banking  account  to  bo  opened  ;  nor 
can  he  take  accounts  directed  hj  the  judge  unless  the  judgment  specially  directs 
him  to  do  so  (Re  Smith,  ffutchinson  y.  Trard),  But  he  may,  it  seems,  make  an 
order  for  an  account  under  Ord.  XV.  r.  1,  and  (if  the  order  so  directs)  he  can  then 
proceed  to  take  the  account  himself  (Be  Botccn). 

In  making  a  report  of  the  result  of  accounts  and  inquiries  in  an  administration 
suit  the  registrar  snould  adopt  the  form  of  a  chief  clerk's  certificate  (Be  Bowen). 

The  Court  may  order  accounts  and  inquiries  to  be  taken  and  made  in  a  district 
registry ;  see  Maedonald  v.  Foster,  6  Ch.  D.  193  (administration) ;  Sykes  y.  Sehofield, 
14  Ch.  D.  629  (partition) ;  Be  Judkins,  W.  N.  (1880),  198  (whero  the  order  was 
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made  on  a  petition).    An  application  for  a  sale,  however,  should  be  made  to  the  Ord.  XXXV. 

judge  of  the  Chancery  DivUion  {Sj/kct  v.  Schofield) ;  and  he  may  then  direct  the  sale  

to  take  place  either  in  his  own  chambers  or  in  the  country,  and  whichever  way  he 
decides  the  Court  of  Appeal  will  not  interfere  {Syket  v.  Schofitld ;  Maedonald  v. 
Foster), 

A  receiver  appointed  in  an  action  commenced  in  a  district  registry  must  give 
security  in  London,  but  may  pass  his  aocounts  in  the  country  {Re  Capper,  W,  N. 
(1878),  66). 

2.  Where  the  writ  of  Bummons  issues  out  of  a  district  registry,  and  Entry  of 
the  plaintiff  is  entitled  to  enter  interlocutory  judgment  under  any  of  ^^^j^ 
the  rules  of  Order  XIII.,  or  where  the  cause  or  matter  is  proceeding  in  legiatry. 
the  district  registry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  any  of  the  rules  of  Order  XXVil.,  in  either  case  such 
interlocutory  judgment,  and  when  damages  shall  have  been  assessed, 

final  judgment,  shall  be  entered  in  the  district  registry,  unless  the  Court 
or  a  judge  shall  otherwise  order. 

3.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  and  Entry  of 
the  judgment  or  any  other  order  therein  is  directed  to  be  entered  in  J,^^  of&oe. 
the  central  office,  the  same  shall  be  so  entered,  and  an  office  copy  of 

every  such  judgment  or  order  shall  be  transmitted  to  the  district  registry 
to  be  filed  with  the  proceedings  in  the  action. 

4.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  aU  Writs  of  exe- 
writs  of  execution  for  enforcing  any  judgment  or  order  therein,  and  all  Bummonses 
summonses  under  the  Debtors  Act,  1869,  shall  issue  from  the  district  under  Debtors 
registry,  unless  the  Court  or  a  judge  shall  otherwise  direct.    Where       ' 

final  judgment  is  entered  in  the  district  registry,  costs  shall  be  taxed  Costa, 
in  such  registry  unless  the  Court  or  a  judge  shall  otherwise  order  {q), 

(q)  Except  under  very  special  drcumstances  the  Court  will  not  order  costs  of  an 
action  commenced  in  a  district  registry  to  be  taxed  elsewhere  than  in  London  {Day 
V.  Whittaker,  6  Ch.  D.  734 ;  Wilton  v.  AUtree,  27  Ch.  D.  242 ;  and  see  Irlam  v. 
Irhm,  24  W.  R.  949].  Where  the  costs  are  taxed  in  the  country  the  same  rules  as 
to  fees,  &c.,  apply  as  in  London  (Ord.  LXV.  r.  27  (43) ). 

5.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry,  all  Proceedings 
proceedings  relating  to  the  following  matters,  namely, —  ^  diitrior^ 

(a.)  Leave  to  enter  judgments  under  Order  XYI.,  rules  50  and  51 ;    registry. 

(b.)  Leave  to  issue  or  renew  writs  of  execution ; 

(o.)  Examination  of  judgment  debtors  for  garnishee  purposes,  or 
under  Order  XLTT.,  rule  32  ; 

(d.)  Garnishee  orders ; 

(e.)  Charging  orders  ni«t ; 
shall,  unless  the  Court  or  a  judge  shall  otherwise  order,  be  taken  in 
the  district  registry. 

6.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  the  Jurisdiction 
district  registrar  may  exercise  all  such  authority  and  jurisdiction  in  ^|^^ 
respect  thereof  as  may  be  exercised  by  a  judge  at  chambers,  except 

such  as  by  these  rules  a  master  is  precluded  from  exercising  (r). 

(r)  If  a  motion  be  made  in  the  action  in  London,  the  effect  is  to  remove  the  case 
from  the  district  registry,  and  the  registrar  has  no  longer  power  to  make  orders  in 
the  action  {Dyeon  v.  Tkklee,  W.  N.  (1879),  12 ;  27  W.  B.  376).  See  note  {p)y  ante, 
p.  406. 
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Ord.  XXXV.  7.  Every  application  to  a  district  registrar  shall  be  made  in  the 
Applications,  same  manner  in  which  applications  at  chambers  are  directed  to  be 
how  made.       made  by  these  rules. 

8.  If  any  matter  appears  to  the  district  registrar  proper  for  the 
decision  of  a  judge,  the  registrar  may  refer  the  same  to  a  judge,  and 
the  judge  may  either  dispose  of  the  matter  or  refer  the  same  back  to 
the  registrar  with  such  directions  as  he  may  think  fit  («). 

WSeeW.  N.  (1875),  250. 
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9.  Any  person  affected  by  any  order,  finding,  or  decision  of  a  district 
registrar  may  appeal  to  a  judge.  Such  appeal  may  be  made  notwith- 
standing that  the  order  or  decision  was  in  respect  of  a  proceeding  or 
matter  as  to  which  the  district  registrar  had  jurisdiction  only  by  con- 
sent. Such  appeal  shall  be  by  way  of  indorsement  on  the  summons  by 
the  registrar  at  the  request  of  any  party  (/)  or  by  notice  in  writing  (m) 
to  attend  before  the  judge  without  a  fresh  summons  within  six  days 
after  the  party  complaining  has  notice  of  the  order,  finding,  or  decision 
complained  of,  or  such  further  time  as  may  be  allowed  by  a  judge  or 
the  registrar  (t;). 

{t)  The  appealing  party  can  insist  en  having  the  summons  endorsed  by  the  regis- 
trar (Lauger  v.  NeUon,  W.  N.  (1884),  96). 

(m)  a  notice  of  appeal  signed  by  the  country  solicitor  alone  is  a  good  notice  (Mayor 
ofRotherham  v.  Pea4^e,  W.  N.  (1883),  216). 

(r)  Section  49  of  the  Judicature  Act,  1873,  does  not  apply  to  a  master  or  a  district 
registrar,  and  therefore  the  judge  can  vary  as  to  costs  the  order  of  a  district  registrar 
dismisfiing  an  action  without  costs  (Foster  v.  Edwards^  48  L.  J.  C.  P.  767). 

10.  An  appeal  from  a  district  registrar  shall  be  no  stay  of  proceed- 
ings unless  so  ordered  by  a  judge  or  the  registrar. 

11.  Every  district  registrar  and  other  officer  of  a  district  registry 
shall  be  subject  to  the  orders  and  directions  of  the  Court  or  a  judge, 
as  fully  as  any  other  officer  of  the  Court,  and  every  proceeding  in  a 
district  registry  shall  be  subject  to  the  control  of  the  Court  or  a  judge, 
as  fully  as  a  like  proceeding  in  London. 

12.  Every  reference  to  a  judge  by  or  appeal  to  a  judge  from  a  dis- 
trict registrar  in  any  cause  or  matter  in  the  Chancery  Division  shall  be 
to  the  judge  to  whom  the  cause  or  matter  is  assigned. 

13.  In  any  action  which  would,  under  the  foregoing  rules,  proceed 
in  the  district  registry,  the  action  may,  subject  to  rule  14,  be  removed 
from  the  district  registry  as  of  right  in  the  cases  and  within  the  times 
following : — 

(1.)  Where  the  writ  is  specially  indorsed  under  Order  HI.  rule  6, 
and  the  plaintiff  does  not  within  four  days  after  the  appear- 
ance of  such  defendant  give  notice  of  an  application  for  an 
order  against  him  under  Order  XIY. ;  then  such  defendant 
may  remove  the  action  as  of  right  at  any  time  after  the 
expiration  of  such  four  days,  and  before  delivering  a  defence, 
and  before  the  expiration  of  the  time  for  doing  so : 

(2.)  Where  the  writ  is  speciaUy  indorsed,  and  the  plaintiff  has 
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made  such  application  as  in  tlie  last  paragraph  mentioned,  Ord.  XXXV. 

and  the  defendant  has  obtained  leave  to  defend  in  manner 

provided  by  Order  XTV. ;  then  such  defendant  may  remove 

the  action  as  of  right  at  any  time  after  the  order  giving  him 

leave  to  defend,  and  before  delivering  a  defence,  and  before 

the  expiration  of  the  time  for  doing  so : 

(3.)  Where  the  writ  is  not  specially  indorsed  under  Order  III. 

rule  6,  any  defendant  may  remove  the  action  as  of  right  at 

any  time  after  appearance,  and  before  delivering  a  defence, 

and  before  the  expiration  of  the  time  for  doing  so  (w). 

(tr)  Ord.  y.  T.  1  fiives  the  plaintiff  the  right  to  Bue  in  a  district  registry ; 
Old.  XXXV.  r.  13  gives  the  defendant  the  right  in  certain  events  to  have  the  canse 
removed  to  London  ;  bat  by  rule  14  this  right  of  the  defendant  is  subject  to  the 
discretion  of  the  judge,  who  may,  for  ^^ood  cause  shown,  order  the  action  to  proceed 
in  the  country ;  as  to  what  will  or  will  not  be  considered  such  *'  good  cause,"  see 
Smith  v.  JSeil,  W.  N.  (1883),  196;  TFalker  v.  Cratbree,  ib.  197. 

(4.)  [Applies  only  to  Admiralty  actions  in  rem.'] 

14.  Any  party  or  person  desirous  to  remove  an  action  as  of  right  Mode  of 
under  the  last  preceding  rule  may  do  so  by  serving  upon  the  other  removal, 
parties  to  the  action,  and  delivering  to  the  district  registrar,  a  notice, 
signed  by  himself  or  his  solicitor,  to  the  effect  that  he  desires  the 
action  to  be  removed  to  London,  and  the  action  shall  be  removed  ac- 
cordingly :  Provided,  that  if  the  Court  or  a  judge  shall  be  satisfied 

that  the  defendant  giving  such  notice  is  a  merely  formal  defendant,  or 
has  no  substantial  cause  to  interfere  in  the  conduct  of  the  action,  or 
that  there  is  other  good  cause  for  proceeding  in  the  district  registry, 
such  Court  or  judge  may  order  that  the  action  may  proceed  in  the  dis- 
trict registry  notwithstanding  such  notice  (x), 
{x)  See  note  to  r.  13. 

15.  Except  in  Admiralty  actions  in  rem,  the  notice  for  removal  shall  Certificate  on 
be  accompanied  by  a  certificate  signed  by  the  defendant  or  his  solicitor  '®'^®™- 
that  his  defence  has  not  been  delivered,  and  that  the  time  for  deliver- 
ing the  same  has  not  expired. 

16.  In  any  case  not  provided  for  by  rules  13  and  14,  any  party  to  a  Removal  to 
cause  or  matter  proceeding  in  a  district  registry  may  apply  to  the  ^^'^'lo^* 
Court  or  a  judge,  or  to  the  district  regLstrar,  for  an  order  to  remove 

the  cause  or  matter  from  the  district  registry  to  London,  and  the  Court, 
judge,  or  registrar,  may  make  an  order  accordingly,  if  satisfied  that 
there  is  sufficient  reason  for  doing  so,  upon  such  terms,  if  any,  as  shall 
be  just  {xx), 

(xx)  See  Se  EbertUift  Co,y  W.  N.  (1884),  252. 

17.  Any  party  to  a  cause  or  matter  proceeding  in  London  may  apply  Removal  to 
to  the  Court  or  a  judge  for  an  order  to  remove  the  cause  or  matter  d^**"^* 
from  London  to  any  district  registry,  and  the  Court  or  judge  may     ^^^^' 
make  an  order  accordingly,  if  satisfied  that  there  is  sufficient  reason 

for  doing  so,  upon  such  terms,  if  any,  as  shall  be  just. 

18.  Where,  under  the  preceding  rules  of  this  order,  a  cause  or  Address  for 
matter  is  removed  from  a  district  registry,  the  defendant  shall,  upon  ^^''^^ 
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such  removal,  give  notice  to  the  plaintiff  of  an  address  for  service  in 
London,  in  all  respects  as  if  the  appearance  had  been  originally  entered 
in  London. 

19.  Where  a  cause  or  matter  is  proceeding  in  a  district  registry  all 
pleadings  and  other  documents  required  to  be  filed  shall  be  filed  in 
the  district  registry. 

20.  Whenever  a  defendant  appears  in  London  to  a  writ  issued  out 
of  a  district  registry  or  any  proceedings  are  removed  from  the  district 
registry  to  London,  by  notice  under  rule  14  of  this  order,  or  by  order 
of  the  Court  or  a  judge,  the  district  registrar  shall  transmit  to  the 
Central  Office  all  original  documents  (if  any)  filed  in  the  district  re- 
gistry, and  a  copy  of  all  entries  of  the  proceedings  in  the  books  of  the 
district  registry. 

21.  When  a  cause  or  matter  in  the  Chancery  Division  is  proceeding 
in  a  district  registry,  all  certificates  of  the  chief  clerk  and  taxing 
officers  and  other  documents  (required  to  be  filed)  used  in  London 
before  the  judge  in  Chambers,  or  before  any  taxing  officer  or  referee, 
and  not  already  filed  in  the  district  registry,  shall  be  filed  in  the  same 
office  as  they  would  have  been  filed  in  if  the  proceedings  had  originally 
commenced  in  London ;  and  if  the  Court  or  judge  shall  so  direct,  office 
copies  thereof  shall  be  transmitted  to  the  district  registry. 

22.  No  affidavit  or  record  of  the  Court  shall  be  taken  out  of  a 
district  registry  (except  upon  removal  of  the  proceedings  to  London) 
without  the  order  of  a  judge  or  of  the  district  registrar,  and  no  subpoena 
for  the  production  of  any  such  document  shall  be  issued. 

23.  Every  district  registrar  shall  account  for  and  pay  over  to  the 
Treasury  all  moneys  paid  into  Court  at  the  registry  of  which  he  is 
registrar,  in  such  manner  and  at  such  times  as  may  be  from  time  to 
time  directed  by  the  Treasury  (y). 

(y)  Money  ordered  to  be  paid  into  Court  bv  a  receiver  should  be  paid  into  Court 
in  the  ordinary  way,  and  not  be  paid  into  a  bank  **  to  the  credit  of  the  district  re- 
gistrar "  (FitUasf  V.  DaviSy  12  Ch.  D.  735). 

24.  The  forms  contained  in  the  Appendices  shall,  as  far  as  they  are 
applicable,  be  used  in  or  for  the  purposes  of  district  registries,  with 
such  variations  as  circumstances  may  require. 


OEDEE  XXXVI. 

Tbial. 

I.  Place, 

Place  of  triaL  1.  There  shall  be  no  local  venue  for  the  trial  of  any  action,  except 
where  otherwise  provided  by  statute.  Every  action  in  every  division 
shall,  imless  the  Court  or  a  judge  otherwise  orders,  be  tried  in  the 
county  or  place  named  on  the  statement  of  claim,  or  (where  no  state- 
ment of  claim  has  been  delivered  or  required)  by  a  notice  in  writing 
to  be  served  on  the  defendant,  or  his  solicitor,  within  six  days  after 
appearance.    Where  no  place  of  trial  is  named,  the  place  of  trial  shall, 
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unless  the  Court  or  a  judge  shall  otherwise  order,  be  the  county  of  Ord. XXXVI. 
Middlesex  (z). 

(2)  Where  notice  of  trial  had  been  given  for  the  assizes,  the  Court  refused  to  order 
the  trial  to  be  removed  to  London  merely  because  the  action  was  one  of  those 
assigned  to  the  Chancery  Division  (PA  t/i/M  v.  Beale^  26  Ch.  B.  621) ;  and  see  r.  la. 
See  however,  Green  v.  Bennett,  32  W.  R.  848. 

la.  The  provisions  of  Ord.  XXXVI.  r.  1,  shall  apply  to  every  action,  Chancery 
notwithstanding  that  it  may  have  been  assigned  to  any  judge  (22).  ^  ^^' 

{zz)  This  rule  was  added  by  R.  S.  C,  October,  1884. 

n.  Mode  0/ Trial. 

[Rule  2  applies  only  to  actions  of  slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of  marriage.] 

3.  Causes  or  matters  assigned  by  the  principal  Act  to  the  Ghanceiy  Actions 
Division  (a)  shaU  be  tried  by  a  judge  without  a  jury,  unless  the  Court  ^^^  ^ 

or  a  judge  shall  otherwise  order  (5).  Division  to  be 

-  tried  without 

{a)  For  these  causes  and  matters,  see  Jud.  Act,  1873,  s.  34,  antCf  p.  263.  ^  jury. 

(b)  Chancery  actions  where  the  questions  raised  are  mixed  questions  of  law  and  fact 
and  the  verdict  of  a  juir  would  not  decide  the  case,  but  the  judge  himself  would  Chancery 
afterwards  have  to  decide  the  whole  issue  between  the  parties,  wul  not  be  ordered  <M}tiaB8 ; 
to  be  tried  by  a  jury ;  tecttSf  where  there  is  some  simple  issue  of  fact  the  verdict  on  when  tried 
which  would  decide  the  issues  in  the  action  (Cardinall  v.  Cardinally  25  Ch.  D.  772 ;  with  a  jury. 
Mutton  V.  TobiUf  10  Ch.  D.  p.  563).    The  following  actions  have  been  held  unsuit- 
able for  trial  with  a  jury :  actions  to  establish  a  partnership  where  a  long  corre- 
spondence and  a  number  of  books  of  account  had  to  be  put  in  evidence  {Cardinall  v. 
Cardinall) ;  specific  performance  [Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127 ; 
Syket  V.  Firth,  W.  N.  (1877),  38  ;  46  L.  J.  Ch.  627  ;  Pilley  v.  BaylU,  5  Ch.  D.  241 ; 
Usill  V.  rrhelpton,  29  W.  R.  799 ;   JFood  v.  Kay,  W.  N.  (1879),  206)  ;  actions  to  set 
aside  agreements  on  the  g^und  of  fraud  (JRutton  v.  Tobin,  10  Ch.  1>.  558  ;  Back  v. 
Hay,  5  Ch.  D.  235  ;  Moss  v.  Bradburn,  W.  N.  (1884),  14)  ;  to  restrain  the  use  of  a 
trade  name  where  special  questions  wera  involved  (Singer  Co,  v.  Loog,  1 1  Ch.  D. 
656 ;  and  see  SprattU  Patent  v.  Ward,  11  Ch.  D.  240) ;  to  obtain  the  delivery  up  of 
promissory  notes  obtained  by  misrepresentation,  where  there  was  a  voluminous 
correspondence  and  the  case  was  one  of  complexity  (Garling  v.  JRoyds,  W.  N.  (1876), 
291 ;  25  W.  R.  123)  :  where  the  question  m  the  action  was  one  of  conveyancing 
depending  on  deeds,  plans,  and  photographs  [Weddcrburn  v.  Pickering,  13  Ch.  D. 
769 ;  Att,'Gen,  v.  Arkcoll,  W.  N.  (1882),  182) ;  where  the  question  in  the  action 
was  whether  lands  had  become  superfluous  within  the  meaning  of  the  Lands 
Clauses  Act  [Smith  v.  Xorth  Staffordshire  By.  Co.,  44  L.  T.  85).     So,  where  the 
parties  had  agreed  to  take  the  evidence  by  affidavit  and  had  acted  on  such  agree- 
ment for  two  years  and  at  great  expense,  the  Court  refused  to  order  a  trial  with  a 
jury  [Brooke  v.  Tfigg,  8  Ch.  D.  510 ;  and  see  Dent  v.  Sovereign  Life  Assurance  Co,,  27 
W.R.  379). 

As  to  an  action  to  restrain  a  trade  libel,  see  Thonrns  v.  Williams,  14  Ch.  D.  864. 

One  of  several  defendants  will  not  generally  be  allowed  to  have  the  action  tried 
with  a  jury  if  his  co-defendants  oppose  [Back  v.  Say  ;  Mirehouse  v.  Barnett,  W,  N. 
(1878),  110;  47  L.  J.  Ch.  689). 

On  the  otiier  hand,  in  actions  for  administration  by  a  creditor  on  a  bill  of  exchange 
[Clarke  v.  Cookson,  2  Ch.  D.  746 ;  and  see  Be  Martin,  Sunt  v.  Chambers,  20  Ch.  D, 
365);  for  an  injunction  and  damages  in  respect  of  a  nuisance  [West  v.  White, 
4  Ch.  D.  631  ;  Powell  v.  Williams,  12  Ch.  D.  234  ;  Clarke  v.  Skipper,  21  Ch.  D.  134) ; 
to  restrain  an  interference  with  ancient  lights  [Bordier  v.  Buirell,  5  Ch.  D.  512)  ; 
to  restrain  an  interference  with  a  right  to  pen  back  water  (Petar  v.  Lailey,  W.  N. 
(1881),  22) ;  and  for  dissolution  of  partnership  [Clements  v.  Norris,  26  W.  R.  94),  it 
hatf  been  neld  that  the  issues  of  fact  might  well  be  tried  by  a  jury. 

Where  the  case  is  a  proper  one  to  be  tried  by  a  juiy,  the  better  course  is  at  once 
to  transfer  the  whole  acti<»i  to  the  Queen*s  fiench  Division  [Be  Martin,  Sunt  v. 
Chambers), 

The  discretion  of  the  judge  as  to  the  mode  of  trial  will  rarely  be  interfered  with 
by  the  Court  of  Appeal  [Stcindelly.  Birmingham  Syndicate  ;  Brooke  v.  Wigg  ;  Button  v. 
Tobin;  Be  Martin^  Sunt  v.  Chambers;  Burgoine  v.  Moordaff,  8  P.  D.  205). 
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Ord.  XXXVI.  4.  The  Court  or  a  judge  may,  if  it  shall  appear  desirable,  direct  a 
Trial  of  issues  *"^^  without  a  jury  of  any  question  or  issue  of  fact,  or  partly  of  fact 
without  a  and  partly  of  law,  arising  in  any  cause  or  matter  which  previously  to 
J^"^'  the  passing  of  the  principal  Act  could,  without  any  consent  of  parties, 

have  been  tried  without  a  jury  (c). 


(r)  This  rule  is  substantially  identical  with  the  repealed  Ord.  XXXVI.  r.  26. 


Actions 
requiring 
prolonged 
examination 


5.  The  Court  or  a  judge  may  direct  the  trial  without  a  jury  of  any 
cause,  matter  or  issue  requiring  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local  investigation,  which  cannot 
of^document8,  ^  ^^^^  ^^  ^^  ^^^^^^  conveniently  be  made  with  a  jurjr  {d). 

{(l)  Comp.  Judicature  Act,  1873,  s.  57,  afUCy  p.  268. 


General 
power  to 
order  trial 
with  a  jury. 


Normal  mode 
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by  a  judge 
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Special  jury, 
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at  instance  of 
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Ck>6t6. 


Hearings  in 
private. 


6.  In  any  other  cause  or  matter,  upon  the  application  of  any  party 
thereto  for  a  trial  with  a  jury  of  the  cause  or  matter  or  any  issue  of 
fact,  an  order  shall  be  made  for  a  trial  with  a  jury  {e), 

(r)  Under  this  rule  it  would  seem  that  in  any  cause  or  matter,  other  than  those 
mentioned  in  the  preceding  rules  of  this  Order,  any  party  if  he  likes  can  insist  on  a 
trial  with  a  jury,  and  the  Court  has  no  discretion  in  the  matter. 

Actions  are  not  tried  with  a  jury  in  the  Chancery  Division.  Chancenr  actions,  if 
they  are  to  be  tried  by  a  jury,  and  are  not  trantdferred,  must  be  set  down  in  the 
general  Hst  to  be  tried  by  one  of  the  judges  of  the  Queen's  Bench  Division  ( Wanier 
V.  Murdoch,  4  Oh.  D.  750 ;  Clarke  v.  Voolson,  2  Ch.  D.  746) ;  but  as  a  rule  such 
actions  should  be  transferred  {Re  Mar  tin ,  Hunt  v.  Chambers,  20  Ch.  D.  365). 

7. — (a.)  In  every  cause  or  matter,  unless  under  the  provisions  of 
rule  6  of  this  order  a  trial  with  a  jury  is  ordered,  or  under  rule  2  of 
this  order  either  party  has  signified  a  desire  to  have  a  trial  with  a  jury, 
the  mode  of  trial  shall  be  by  a  judge  without  a  jury ;  provided  that  in 
any  such  case  the  Court  or  a  judge  may  at  any  time  order  any  causOi 
matter,  or  issue  to  be  tried  by  a  judge  with  a  jury,  or  by  a  judge 
sitting  with  assessors,  or  by  an  official  referee  or  special  referee  with 
or  without  assessors : 

(b.)  The  plaintiff  in  any  cause  or  matter  in  which  he  is  entitled  to  a 
jury  may  have  the  issues  tried  by  a  special  jury,  upon  giving  notice  in 
writing  to  that  effect  to  the  defendant  at  the  tune  when  he  gives  notice 
of  trial: 

(c.)  The  defendant,  in  any  cause  or  matter  in  which  he  is  entitled  to 
a  jury,  may  have  the  issues  tried  by  a  special  jury,  on  giving  notice 
in  writing  to  that  effect  at  any  time  after  the  close  of  the  pleadings  or 
settlement  of  the  issues  and  before  notice  of  trial,  or  if  notice  of  trial 
has  been  given,  then  not  less  than  six  clear  days  before  the  day  for 
which  notice  of  trial  has  been  given : 

(d.)  Provided  that  a  judge  may  at  any  time  make  an  order  for  a 
special  jury  upon  such  terms,  if  any,  as  to  costs  and  otherwise  as  may 
be  just  (/). 

(/)  As  to  hearings  in  private,  see  Andretc  v.  jRdK^t/r/f,  9  Ch.  522  ;  NagU'Gillman  v. 
Christopher,  4  Ch.  D.  173  ;  Ogle  v.  Brandling,  2  R.  &  My.  688. 


Different  8.  Subject  to  the  provisions  of  the  preceding  rules  of  this  order, 

2e  ta^^bv"^^  the  Court  or  a  judge  may,  in  any  cause  or  matter,  at  any  time  ot  from 
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time  to  time,  order  that  different  questions  of  fact  arising  therein  be  Ord.  XXXVI. 
tried  by  diflPerent  modes  of  trial,  or  that  one  or  more  questions  of  f  cwt  different 
be  tried  before  the  others,  and  may  appoint  the  places  for  such  trials,  niodes. 
and  in  all  cases  may  order  that  one  or  more  issues  of  fact  be  tried 
before  any  other  or  others  (^). 

(ff)  An  order  to  try  one  issue  in  an  action  before  another  will  only  be  made  on 
very  special  grounds  {Piernj  v.  Youngy  15  Ch.  D.  475).  See  also  Emma  Minvig  Co.  v. 
Grant,  11  Ch.  D.  918;  Tasmanian  Co,  v.  CJark,  27  W.  R.  677 ;  Thompson  v.  Wood- 
jfiMif,  26  W.  R.  678. 

9.  Every  trial  of  any  question  or  issue  of  fact  with  a  jury  shall  be  Jury  trial  to 
by  a  single  judge,  unless  such  trial  be  specially  ordered  to  be  by  two  ^^„V 
or  more  judges. 

10.  Nothing  in  this  order  shall  affect  any  proceedings  under  any  of  Arbitration 
the  provisions  of  the  Common  Law  Procedure  Acts  relating  to  arbitra-  j^Qts. 
tion  (A). 

(A)  For  these  proyisions,  see  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
c.  125),  ss.  3—17  ;  sects  3  and  6  are  repealed  as  to  County  Courts  ^  21  &  22  Vict, 
c.  74,  s.  5.  See  also  Wilson's  Judicature  Acts,  4th  ed.  p.  340,  aeq.  Where  a  reference 
to  arbitration  has  been  made  under  an  agreement  the  submission  ought  to  be  made  a 
rule  of  Court  according  to  the  common  law  practice  before  the  Judicature  Acts 
{Jones  Y,  Jones,  14  Ch.  D.  693) ;  and  this  may  be  done  by  an  ex  parte  application  at 
chambers  (Re  Davey,  49  L.  J.  Ch.  568).  Where  an  action  has  been  referred  by  the 
Court,  it  is  not  necessary  to  make  the  award  a  rule  of  Court  before  an  order  can  be 
made  founded  on  the  award  {Joties  v.  Wedgetvood,  19  Ch.  B.  56).  A  general  agree- 
ment to  refer  to  arbitration  cannot  be  revoked  by  one  of  the  parties  {Piercy  v.  Toung, 
14  Ch.  D.  200). 

m.  Notice  and  Entry  of  Trial, 

11.  Notice  of  trial  may  be  given  in  any  cause  or  matter  by  the  KoUceof 
plaintiff  or  other  party  in  the  position  of  plaintiff.     Such  notice  may  *"*^* 
be  given  with  the  reply  (if  any)  whether  it  closes  the  pleadings  or  not, 

or  at  any  time  after  the  issues  of  fact  are  ready  for  trial  (i). 

(t)  See  Philips  v.  Beak,  26  Ch.  D.  621,  cited  in  note  [s)  to  r.  1  of  this  order. 

12.  If  the  plaintiff  does  not  within  six  wee^s  after  the  close  of  the  Default  by 
pleadings,  or  within  such  extended  time  as  the  Court  or  a  judge  may  plaintifl  in 
allow,  give  notice  of  trial,  the  defendant  may,  before  notice  of  trial  of  trial, 
given  by  the  plaintiff,  give  notice  of  trial,  or  may  apply  to  the  Court 

or  judge  to  dismiss  the  action  for  want  of  prosecution ;  and  on  the 
hearing  of  such  application,  the  Court  or  a  judge  may  order  the 
action  to  be  dismissed  accordingly,  or  may  make  such  other  order,  and 
on  such  terms,  as  to  the  Court  or  judge  may  seem  just  (y). 

{J )  An  application  to  dismiss  for  want  of  prosecution  should  generally  be  made  Dismissal  for 
by  summons  rather  than  by  motion  in  Court  {Freason  y.  Loe,  26  W.  R.  138),  but  want  of  pro- 
may  be  made  either  way  (Evelyn  y.  Evelyn,  13  Ch.  D.  138 ;  Criek  y.  ffewlett,  27  seoution. 
Ch.  D.  354 ;  32  W.  B.  922).      If  the  usual  notice  of  motion  is  given  and  the 
plaintiff  does  not  at  once  submit  to  speed  the  cause  and  tender  the  costs  of  the 
motion,  the  defendant,  if  the  usual  order  is  made,  will  have  his  costs  of  making  the 
motion  in  Court  {Evelyn  y.  Evelyn).    If  the  plaintiff,  after  giving  notice  of  trial 
omits  to  enter  the  trial  within  aix  days  his  notice  becomes  nugatory,  and  the  action 
may  be  dismissed  under  this  rule  {CrUk  y.  Mewleti),    As  to  the  close  of  the  pleadings 
when  there  are  several  defendants,  see  Ambroise  y.  Evelyn,  11  Ch.  D.  769. 

As  to  vacating  the  registration  as  a  lis  pendens  of  an  action  which  has  been  dis-  lis  pendens, 
missed  for  want  of  prosecution,  see  Pooley  y.  Bosanqtiet,  7  Ch.  D.  541. 
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Ord.  XXXVI.  13.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of  the  cause 
Form  of  ^^  matter  or  of  issues  therein ;  and  in  actions  in  the  Queen^s  Bench 

notice  of  trial.  Division  the  place  and  day  for  which  it  is  to  be  entered  for  trial.     It 

shall  be  in  the  Form  No.  1 6  in  Appendix  B.,  with  such  variations  as 

circumstances  may  require  {k), 

{k)  Notice  of  trial  ''by  a  judge  in  Middlesex*'  is  sufficient  in  the  case  of  a 
Chancery  action  [Harris  v.  Gamble^  7  Ch.  D,  877).  See  this  form,  infra.  By 
R.  S.  C,  October,  1884,  r.  5,  rule  13  is  to  be  read  as  if  the  words  in  itcdios  were 
omitted  therefrom. 


Ten  days' 
notice  to  be 
given. 


Notice  to  be 
gfiven  before 
entry  of  trial. 

Time  of 
entry. 


Notice  for 
what  day  in 
liOndon  or 
Middlesex. 


At  the  assizes. 


Counter- 
manding 
notice. 

Omission  to 
enter  trial. 


Setting  down 
for  further 
oondderation 
in  the 
Chancery 
Division. 


14.  Ten  days'  notice  of  trial  shall  be  given,  unless  the  party  to  whom 
it  is  given  has  consented,  or  is  under  terms  or  has  been  ordered  to 
take  short  notice  of  trial ;  and  shall  be  sufficient  in  aU  cases,  unless 
otherwise  ordered  by  the  Court  or  a  judge.  Short  notice  of  trial  shall 
be  four  days'  notice,  unless  otherwise  ordered. 

15.  Notice  of  trial  shall  be  given  before  entering  the  trial;  and  the 
trial  may  be  entered  notwithstanding  that  the  pleadings  are  not  closed 
provided  that  notice  of  trial  has  been  given. 

16.  In  London  and  Middlesex,  unless  within  six  days  after  notice 
of  trial  is  given  the  trial  shall  be  entered  by  one  party  or  the  other, 
the  notice  of  trial  shall  be  no  longer  in  force  (/). 

(0  See  Crick  v.  ffeiclett,  27  Ch.  D.  354,  cited  in  note  {J)  to  rule  12,  ante,  p.  413. 
See  r.  20. 

17.  Notice  of  trial  for  London  or  Middlesex  shall  not  be  or  operate 
as  for  any  particular  sittings ;  but  shall  be  deemed  to  be  for  any  day 
after  the  expiration  of  the  notice  on  which  the  trial  may  come  on  in 
its  order  upon  the  list. 

18.  Notice  of  trial  elsewhere  than  in  London  or  Middlesex  shall  be 
deemed  to  be  for  the  first  day  of  the  then  next  assizes  at  the  place  for 
which  notice  of  trial  is  given. 

19.  No  notice  of  trial  shall  be  countermanded  except  by  consent,  or 
by  leave  of  the  Court  or  a  judge,  which  leave  may  be  given  subject  to 
such  terms  as  to  costs,  or  otherwise,  as  may  be  just. 

20.  If  the  party  giving  notice  of  trial  for  Londoner  Middlesex  omits 
to  enter  the  trial  on  the  day  or  day  after  giving  notice  of  trial,  the 
party  to  whom  notice  has  been  given  may,  unless  the  notice  has  been 
countermanded  under  the  last  preceding  rule,  within  four  days  enter 
the  trial. 

21.  When  any  cause  or  matter  in  the  Chancery  Division  shall  have 
been  adjourned  for  further  consideration,  the  same  may,  after  the 
expiration  of  eight  days,  and  within  fourteen  days  from  the  filing 
of  the  chief  clerk's  certificate,  be  set  down  by  the  registrar  in  the 
cause  book  for  further  consideration,  on  the  written  request  of  the 
solicitor  for  the  plaintiff  or  party  having  the  conduct  of  the  proceed- 
ings, and  after  the  expiration  of  such  fourteen  days  the  cause  or 
matter  may  be  set  down  by  the  registrar  on  the  written  request  of 
the  solicitor  for  the  plaintiff  or  for  any  other  party ;  and  in  either  case, 
upon  production  of  the  judgment  or  order  adjourning  further  con- 
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Bideration,  or  an  office  copy  thereof,  and  an  office  copy  of  tlie  chief  Oid.  xxxVT. 

clerk's  certificate  or  a  memorandum  of  the  date  when  the  certificate 

was  filed,  endorsed  on  the  request  by  the  proper  officer.    The  request 

may  be  in  the  Form  No.  26  in  Appendix  L.    The  cause  or  matter  when 

so  set  down  shall  not  be  put  into  the  paper  for  further  consideration 

until  after  the  expiration  of  ten  days  from  the  day  on  which  the  same 

was  so  set  down,  and  shall  be  marked  in  the  cause  book  accordingly. 

Notice  thereof  shall  be  given  to  the  other  parties  in  the  action  at  least 

six  days  before  the  day  for  which  the  same  may  be  so  marked  for 

further  consideration.     Such  notice  may  be  in  the  Form  No.  27  in 

Appendix  L.  (m). 

{m)  This  rule  is  taken  from  Cons.  Ord.  XXI.  r.  10.  For  these  forms,  sec  infra. 
Evidence  referred  to  in  the  chief  clerk's  certificate  cannot  be  read  at  the  hearing 
on  further  consideration,  unless  notice  to  read  it  has  been  given  {Se  Chennellf  8  Ch. 
D.  p.  504} ;  and  see  Re  Brier^  26  Ch.  D.  p.  242. 

IV.  Entry  in  District  Registry, 

22a.  If,  when  the  lists  in  Order  XXXYI.  Fart  lY.,  mentioned  have  SpcNoial 
been  closed  for  the  Autimin  and  Spring  Assizes  respectively  at  liver-  Sietnal  of 
pool  or  Manchester,  it  shall  appear  that  ten  or  more  witness  causes  by  Chancery 
the  principal  Act  assigned  to  the  Chancery  Division  are  included  in  *^<^^- 
the  list  of  trials  for  such  sittings,  special  sittings  for  the  trial  of  such 
causes,  commencing  on  the  first  day  of  December  or  the  tenth  day 
of  June  then  next  respectively  or  as  near  those  times  as  conveniently 
may  be,  shall  be  held  before  one  of  the  judges  of  the  High  Court 
(according  to  such  arrangements  as  may  be  from^me  to  time  deter- 
mined among  themselves) :  Provided  that  in  any  case  where  at  the 
time  aforesaid  it  shall  appear  that  the  number  of  such  causes  is  less 
than  ten,  no  special  sittings  shall  take  place  for  that  occasion  at  that 
place,  but  such  business  shall  be,  subject  to  any  appb'cation  which  may 
be  made  for  changing  the  place  of  trial,  transacted  at  the  then  cur- 
rent assizes :  Provided  also,  that  no  cause  shall  be  included  in  the 
list  for  any  such  special  sittings  in  which  all  the  parties  are  resident 
within  the  County  Palatine  of  Lancaster :  And  provided  also,  that  if 
it  shall  appear  to  the  judge  holding  any  such  special  sittings  that  any 
cause  appearing  in  the  list  for  trial  thereat  ought  not  to  have  been 
included  therein,  he  may  order  the  same  to  be  struck  out,  and  give 
such  directions  as  he  may  think  fit  as  to  the  trial  thereof  in  the  High 
Court  {mm), 

{mm)  This  and  the  next  rule  were  added  hj  B.  S.  C,  October,  1884. 

Order  XXXYI.  rule  22,  is  hereby  annulled,  and  the  following  rule 
shall  stand  in  lieu  thereof : 

22b.  After  notice  of  trial  has  been  given  of  any  cause,  matter,  or  Entering 
issue  to  be  tried  elsewhere  than  in  London  or  Middlesex,  either  party  ^"^' 
may,  at  any  time  not  less  than  seven  days  before  the  commission  day 
appointed  for  such  place,  enter  the  trial  at  the  next  assizes  in  the 
district  registry  (if  any)  of  the  dty  or  town  where  the  trial  is  to  be 
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Ord.  XXXVI.  had,  or  with  the  associate.  No  later  entry  shall  be  allowed,  except  by 
leave  of  a  judge  going  that  circuit,  or  by  order  of  a  judge  at  chambers 
subject  to  the  consent  of  a  judge  going  that  circuit  (nw). 

{ufi)  See  note  to  rule  22a. 

Place  of  23.  So  long  as  there  is  no  district  registry  in  the  places  enumerated 

"  ^'  in  the  first  of  the  following  columns,  entries  for  trial  may  be  made  in 

the  district  registries  in  the  second  of   the  following  columns,   ».  tf., 
trials  at — 

Bodmin      -  I  "'^y  ^®  ft^^^^^  ^  *^^  ^^^^"^  ]  Truro. 
(  registry  at     -        -         -  j 

Carnarvon  „  Bangor. 

Chelmsford  „  Colchester. 

Lancaster  ,,  Preston. 

Lewes  ,,  Brighton. 

^0^^-'^  "  { ""Kiuthshire. 

Stafford  „  Hanley. 

Wells  „  Bridgwater. 

"Warwick  „  Birmingham. 

Winchester  ,,  Southampton. 

District  registries  are  now  established  at  Aberystwith,  Carnarvon  and  Win- 
chester (W.  N.  (1884),  Part  II.  p.  426). 

Lists  of  trials.       24.  The  district  registrars  shall  provide  two  numbered  lists  for  trials 
with  juries  and  trials  without  juries  respectively.     The  entry  shall  be 
made  in  the  proper  list  in  such  vacant  number  as  the  party  entering 
shall  select,  and  the  lists  shall  be  open  for  the  inspection  of  all  parties 
interested  therein  at  aU  times  during  office  hours.    At  the  time  of  entry 
two  copies  of  the  documents  mentioned  in  rule  30  of  this  Order  shall 
be  delivered  as  directed  by  the  said  rule,  one  of  which  shall  be  duly 
stamped  with  the  amount  of  the  fee  payable  on  entry  of  the  action  or 
issue  for  trial. 
Postponement      25.  When  a  trial  which  has  been  entered  has  been  postponed  or 
^f  taiS^™^*^  withdrawn  under  Order  XXVI.  rule  2,  or  settled,  the  party  who  made 
the  entry  shall  immediately  thereupon  give  notice  thereof  to  the  dis- 
trict registrar,  and  such  entry  shall  be  expunged  from  the  list. 
Close  of  lists.       26.  The  district  registrar  shall  dose  the  lists  and  transmit  a  corrected 
copy  of  the  said  lists,  together  with  the  two  copies  of  the  documents 
above  referred  to,  to  the  associate  at  the  assize  town  in  such  time  that 
the  same  may  be  received  at  his  office  before  the  opening  of  the  com- 
mission. 
Entry  of  trial       27.  Trials  shall  be  entered  by  the  associate  in  such  vacant  numbers 
by  associate,    j^  ^^  jjg|.g  ^  transmitted  as  the  party  entering  may  select.     The  lists 
shall  then  be  re-numbered  consecutively,  and  shall  be  the  cause  lists 
for  the  assizes. 
Entry  by  both      28.  If  a  trial  be  entered  by  both  parties,  it  shall  be  tried  in  the  order 
parties.  ^£  ^j^^  plaintiff's  entry,  and  the  defendant's  entry  shall  be  vacated* 
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Ord.XXXVT. 


Y*  Lists  for  London  and  Middlesex, 


29.  Separate  lists  of  trials  with  juries  and  trials  without  juries  Lwtain 
respectively,  to  be  tried  at  the  sittings  of  the  Queen's  Bench  Division  Bench 
for  London  and  Middlesex  respectively,  shall  be  prepared,  and  the  Diviaon, 
trials  on  each  list  shall  be  allotted  without  reference  to  any  other  list, 

and  shall  be  tried  at  such  times  and  in  such  Courts  of  the  said  Division 
as  the  Lord  Chief  Justice  of  England  may  arrange. 

VI.  Papers  for  Judge. 

30.  The  party  entering  the  trial  shall  deliver  to  the  proper  officer  (n)  Copies  of 
two  copies  of  the  whole  of  the  pleadings,  one  of  which  shall  be  for  the  be^^eS^^ 
use  of  the  judge  at  the  trial.     Such  copies  shall  be  in  print,  except  as  to  the  regis- 
to  such  parts,  (if  any),  of  the  documents  as  axe  by  these  rules  permitted  ^^' 

to  be  written. 

{n)The  registrar  is  the  "proper  officer"  in  the  Chancery  Division.    See  Ord.  Proper  officer. 
TiXXT.  r.  1,  pott, 

Yil.  Proceedings  at  Trial. 

31.  If,  when  a  trial  is  called  on,  the  plaintiff  appears,  and  the  Default  of 
defendant  does  not  appear,  the  plaintiff  may  prove  his  claim,  so  far  as  ^^^^o^w  ^ 
the  burden  of  proof  lies  upon  hitn  (©),  the  defendant. 

(o)  The  plaintiff  is  not  generally  required  to  prove  service  of  notice  of  trial  {Chorl-  Service  of 
ion  V.  DiekUf  13  Ch.  D.  160,  overruling  Coekshott  v.  London  Cab  Co.,  47  L.  J.  Ch.  notice  of  trial, 
126  ;  W.  N.  (1877),  214  ;  26  W.  R.  81). 

For  the  former  practice,  see  Cons.  Orel.  XXIII.  r.  12 ;  Sakewell  v.  Webber,  9  Ha. 
541 ;  Hughes  v.  Jonee,  26  Beav.  24. 

32.  If,  when  a  trial  is  called  on,  the  defendant  appears,  and  the  By  the 
plaintiff  does  not  appear,  the  defendant,  if  he  has  no  counterclaim,  P 
shall  be  entitled  to  judgment  dismissing  the  action,  but  if  he  has  a 
counterclaim,  then  he  may  prove  such  counterclaim  so  far  as  the 
^urden  of  proof  lies  upon  him  {p), 

{p)  A  test  action  has  been  dismissed  with  costs  under  this  rule  {Robimon  v.  Chad' 
icick,  7  Ch.  D.  878  ;  26  W.  R.  666) ;  but  another  may  be  substituted  for  it  {Amos  v. 
Chadwiek^  9  Ch.  D.  459 ;  26  W.  R.  840).  The  defendant  need  not  prove  that  he  has 
been  served  with  notice  of  trial  {James  v.  Crow,  7  Ch.  D.  410  ;  26  W.  R.  236 ;  JEx 
parte  Lows,  7  Ch.  D.  160 ;  26  "W.  R,  229).  Where  the  action  has  abated  by  the 
bankruptcy  of  the  sole  plaintiff  the  rule  does  not  apply,  and  the  action  will  merely 
be  struck  out  of  the  list  [Eldridge  v.  Burgess,  7  Ch.  I).  411).  Where  no  pai>ers  were 
delivered,  and  the  ^aintiff  did  not  appear,  the  action  was  dismiased  with  costs 
(FarrellY,  Wale,  36  li.  T.  96). 

33.  Any  verdict  or  judgment  obtained  where  one  party  does  not  Setting  aside 
appear  at  the  trial  may  be  set  aside  by  the  Court  or  a  judge  upon  such  ^^^f^*  ^ 
terms  as  may  seem  fit,  npon  an  application  made  within  six  days  after 

the  trial ;  such  application  may  be  made  either  at  the  assizes  or  in 
Middlesex  {q). 

{q)  A  judgment  will  be  set  aside  under  this  rule  whenever  a  proper  case  can  be  Terms  on 
shown,  but  the  party  in  default  must  pay  the  actual  costs  of  the  day  when  the  action  which  judg- 
was  called  on,  and  of  the  application  to  restore  (Cockle  v.  Joyce,  7  Ch.  D.  66 ;  47  L.  J.  ment  set* 
Ch.  643 ;  26  W.  R.  69 ;  37  li.  T.  428 ;   Wright  v.  Clifford,  26  W.  R.  369) ;  including  aside. 
aU  costs  thrown  away,  and  the  costs  of  applications  both  to  a  Divisional  Court  and 
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OrJ.XXXVI.   to  the  Court  of  Appeal    Khni  v.  5/'.-</-/„^/w,  26  W.  R.  569 ;  38  L.  T.  461 ;  but  sec 
Ji'tiyoi/w  V.  Tatjhji\  26  \V.  R.  o6S  ;  38  L.  T.  438,  where  no  costs  of  the  appeal  were 

given).     In  Birch  v.  TJ'illianis,  24  W.  R.  700,  the  solicitor,  through  whose  oversight 

the  di3mi8*«al  waa  caased,  had  to  pay  the  costs. 


Postx)one- 
ment  of  trial. 


34.  Tho  judge  maj,  if  ho  tliink  it  expedient  for  the  interests  of 
justice,  postpone  or  adjourn  a  trial  for  such  time,  and  to  such  place, 
and  upon  such  terms,  if  any,  as  he  shall  think  fit  (r). 

(;■)  Whore  the  plaintiffs  brougrht  the  action  to  a  hearing  in  an  imperfect  state,  and 
it  was  allowed  to  ntand  over  in  order  that  they  might  amend,  they  were  required  to 
pay  the  actual  costs  of  the  day  [LijdoU  v.  Martimon,  5  Ch.  D.  780  ;  25  W.  R.  866  ; 
37  L.  T.  69)  ;  including-  the  expenses  of  the  defendant's  witnesses,  who  had  been 
kept  in  attendance  {Ibid.).  See  also  Iktwdenirell  y .  LowdrsweU,  W.  N.  (1877),  228; 
Mozleu  V.  Coicie,  47  L.  J.  Ch.  271  ;  26  W.  R.  854  ;  38  L.  T.  908. 

Issue  of  new  35.  Where  a  party  is  brought  up  to  attend  the  trial  or  hearing  of 
where  triS'is  ^  cause  Or  matter  by  virtue  of  any  writ  of  habeas  corpus  duly  issued 
postponed  from  the  central  office,  and  by  reason  of  the  pressure  of  other  business, 
or  from  any  other  cause,  the  trial  or  hearing  of  the  cause  or  matter  in 
which  such  party  is  concerned  is  postponed  to  a  future  day,  a  new  writ 
of  habeas  corpus  may  be  issued  for  such  future  day,  if  the  Court  or  a 
judge  shall  so  direct,  without  payment  of  any  fee  («). 

(«)  This  rule  vi  taken  from  Cons.  Ord.  XXX.  r.  3. 


Order  of 
addresses  to 
the  jury. 


Disallowance 
of  questions 
in  cross- 
examination. 


Entry  of 
judgment. 


Officer  to  note 
time  of  com- 
mencement 
and  termina- 
tion of  trial. 


36.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury  shall  be 
regulated  as  follows :  the  party  who  begins,  or  his  counsel,  shall  be 
allowed  at  the  close  of  his  case,  if  his  opponent  does  not  announce 
any  intention  to  adduce  eyidence,  to  address  the  jury  a  second  time 
for  the  purpose  of  summing  up  the  evidence,  and  the  opposite  party, 
or  his  counsel,  shall  be  allowed  to  open  his  case,  and  also  to  sum  up 
the  evidence,  if  any,  and  the  right  to  reply  shall  be  the  same  as  here- 
tofore (/). 

(t)  As  to  the  order  in  which  the  speeches  of  counsel  should  be  made  on  the  trial 
of  a  witness  action  in  the  Chancery  Division,  see  Kino  r.  Sttdkin^  6  Ch.  D.  163 ;  Boftnc* 
well  V.  Jenkins,  W.  N.  (1877),  202 ;  Metzhr  v.  Wood,  W.  N.  (1877),  260. 

[Rule  37  applies  only  to  actions  for  libel  or  slander.] 

38.  The  judge  may  in  all  cases  disallow  any  questions  put  in  cross- 
examination  of  any  party  or  other  witness  which  may  appear  to  him 
to  be  vexatious,  and  not  relevant  to  any  matter  proper  to  be  inquired 
into  in  the  cause  or  matter. 

39.  The  judge  may,  at  or  after  a  trial,  direct  that  judgment  be 
entered  for  any  or  either  party,  or  adjourn  the  case  for  further  con- 
sideration, or  leave  any  party  to  move  for  judgment.  No  judgment 
shall  be  entered  after  a  trial  without  the  order  of  a  Court  or  judge. 

40.  The  registrar,  master,  or  other  proper  officer  present  at  any 
hearing  or  trial,  shall  make  a  note  of  the  times  at  which  such  hearing 
or  trial  shall  commence  and  terminate  respectively,  on  each  day  on. 
which  the  same  shall  take  place,  for  communication  to  the  taxing 
officer  if  required. 
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41.  Upon  every  trial  at  the  assizes,  or  at  the  sittings  of  the  Queen's  Oid.XXXYI. 
Bench  Division  for  London  and  Middlesex,  where  the  officer  present  -R^fry  of  finT. 
at  the  trial  is  not  the  officer  by  whom  judgments  ought  to  be  entered,  lugs  of  fact, 
the  associate  or  master  shall  enter  aU  such  findings  of  fact  as  the 

judge  may  direct  to  be  entered,  and  the  directions,  if  any,  of  the 
judge  as  to  judgment,  and  the  certificates,  if  any,  granted  by  the 
judge,  in  a  book  to  be  kept  for  the  purpose. 

42.  If  the  judge  shall  direct  that  any  judgment  be  entered  for  any  GertiEcate  of 
party  absolutely,  the  certificate  of  the  associate  or  master  to  that  effect  ^^j^t 
shall  be  a  sufficient  authority  to  the  proper  officer  to  enter  judgment 
accordingly.  The  certificate  shall  be  in  the  Form  No.  1 7  in  Appendix  B. 

with  such  variations  as  circumstances  may  require  (u). 

(u)  See  tliis  form,  infra, 

Ym.  Assessors^  Commissioners,  and  Referees. 

43.  Trials  with  assessors  shall  take  place  in  such  manner  and  upon  Trial  with 
such  terms  as  the  Court  or  a  judge  shaU  direct.  aaseasors. 

44.  In  any  cause  or  matter  the  Court,  or  a  judge  of  the  division  to  Trial  by  oom- 
which  the  cause  or  matter  is  assigned,  may,  at  any  time,  or  from  time  »mmio^*«'« 

to  time,  order  the  trial  and  determination  of  such  cause  or  matter,  or 
of  any  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  therein,  by 
any  commissioner  appointed  in  pursuance  of  the  29  th  section  of  the 
principal  Act,  or  at  the  sittings  to  be  held  in  London  and  Middle- 
sex, and  such  cause,  matter,  or  issue  shall  be  tried  and  determined 
accordingly. 

45.  The  business  to  be  referred  to  the  official  referees  appointed  Distribation 
under  the  principal  Act  (v),  shall  be  distributed  among  such  official  ^onff^^dal 
referees  in  rotation  by  the  clerks  to  the  registrars  of  the  Supreme  referees. 
Court,  Chancery  Division,  in  the  manner  now  used  in  the  distribution 

of  business  amongst  the  conveyancing  counsel  of  the  Court  (w), 

(v)  See  Judicature  Act,  1873,  as.  56,  57,  and  notes  thereto,  anUf  p.  267.  Jud.  Act, 

{w)  As  to  the  rota  for  the  conveyanoing  counsel,  see  Ord.  LI.  rr.  9 — 13,  post,  1873,ss.  66,57. 

Oonveyancmg 

46.  When  an  order  shall  have  been  made  referring  any  business  to  oo^^^el. 

the  official  referee  in  rotation,  such  order,  or  a  duplicate  of  it,  shall  be  ^^i^i^ 
produced  to  the  reg^trar's  clerk,  whose  duty  it  is  to  make  such  dis- 
tribution as  in  the  last  rule  mentioned ;  and  such  clerk  shall  (except 
in  the  case  provided  for  by  rule  47  of  this  order),  indorse  on  the 
reference  a  note  specifying  the  name  of  the  official  referee  in  rotation 
to  whom  such  business  is  to  be  referred ;  and  the  order  so  indorsed 
shall  be  a  sufficient  authority  for  the  official  referee  to  proceed  with 
the  business  so  referred. 

47.  The  two  last  preceding  rules  of  this  order  are  not  to  interfere  Beference  to 
with  the  power  of  the  Court  or  a  judge  to  direct  or  transfer  a  refer-  ^^^*?^?^ 
ence  to  any  one  in  particular  of  the  said  official  referees,  where  it  leferee. 
appears  to  the  Court  or  judge  to  be  expedient ;  but  every  such  refer- 
ence or  transfer  shall  be  recorded  in  the  maimer  mentioned  in  Ord.  LI. 

£  E  2 
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Mode  of  trial 
before  referee. 


Ord.  XXXVI.  r.  10,  and  a  note  to  that  effect  be  endorsed  on  the  order  of  reference 
or  transfer;  and  in  case  any  such  reference  or  transfer  shall  have 
been  or  shall  be  made  to  any  one  in  particular  of  the  said  referees, 
then  the  clerk  in  making  the  distribution  of  the  business  according  to 
such  rotation  as  aforesaid  shall  have  regard  to  any  such  reference  or 
transfer. 

48.  Where  any  cause  or  matter,  or  any  question  in  any  cause  or 
matter,  is  referred  to  a  referee,  he  may,  subject  to  the  order  of  the 
Court  or  a  judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which  he 
may  deem  most  convenient,  and  have  any  inspection  or  view,  either 
by  himself  or  with  his  assessors  (if  any),  which  he  may  deem  expe- 
dient for  the  better  disposal  of  the  controversy  before  him.  He  shall, 
unless  otherwise  directed  by  the  Court  or  a  judge,  proceed  with  the 
trial  de  die  in  diem,  in  a  similar  manner  as  in  actions  tried  with  a 
jury  (r). 

{x)  This  last  provision  is  directory  only,  and  a  party  who  has  acquiesced  in  a 
breach  of  it  cannot  move  to  set  aside  the  award  on  this  ground  alone  {JSobinwn  t« 
Jiobwsofi,  24  W.  R.  675).     See  Hamlyny,  Bettehf,  6  Q.  B.  D.  63. 

As  to  the  sittings  of  the  official  referees,  see  also  Ord.  LXIII.  r.  16,  post. 

Bj-  an  order  of  24th  of  April,  1877,  it  is  provided  that  the  fee  to  be  taken  by  an 
official  referee  shall  be  5/.  for  the  entire  reference,  irrespective  of  the  time  occupied, 
which  sum  is  to  be  paid  before  the  reference  is  proceeded  with,  and  is  to  be  collected 
by  stamps. 

Where  the  sittings  under  a  reference  are  to  be  held  elsewhere  than  in  London,  a 
convenient  place  in  which  the  sittings  may  be  held  must  be  provided  to  the  satis* 
faction  of  the  official  referee,  by  and  at  the  expense  of  the  p^arty  proceeding  with 
the  reference ;  and  there  must  be  paid  (in  addition  to  the  above  fee  of  6/.), 
1/.  llf.  6^.  for  every  night  the  official  referee,  and  16«.  for  every  night  the  referee  a 
clerk,  is  absent  from  London  on  the  business  of  the  reference,  together  with  thiQ 
reasonable  expenses  of  their  travelling  from  London  and  back. 

A  deposit  on  account  of  expenses  may  be  required  before  proceeding  with  the 
reference,  or  at  any  time  during  the  course  thereof ;  and  a  memorandum  of  the 
amount  deposited  must  be  delivered  to  the  party  making  the  deposit. 

The  fees  and  expenses,  and  deposit  (if  any),  must  be  paid,  in  the  first  instanoOi 
by  the  party  proceediDg  with  the  reference. 

Where  a  Queen's  counsel  sat  as  special  referee  the  remuneration  allowed  was  five 
guineas  a  sitting  (Wallit  v.  LiehJUld,  W.  K.  (1876),  130). 


Fees  of  official 
referee. 


Sittings  out 
of  London. 

Room. 

Additional 
fee. 

Deposit. 


Party  to  pay 
fees. 


Evidence  and 
attendance  of 
witnesses. 


Discovery  and 
iroduction  of 
ocuments. 


CJommittal  or 
attachment. 


49.  Subject  to  any  order  to  be  made  by  the  Court  or  judge  ordering 
the  same,  evidence  shall  be  taken  at  any  trial  before  a  referee,  and 
the  attendance  of  witnesses  may  be  enforced  by  suhpcena  (y),  and  every 
such  trial  shall  be  conducted  in  the  same  manner,  as  nearly  as  circum- 
stances will  admit,  as  trials  are  conducted  before  a  judge. 

(y)  This  provision  only  applies  to  a  reference  to  an  official  or  special  referee 
{Rooney  v.  Whiteley,  W.  W.  (l883),  226). 

60.  Subject  to  any  such  order  as  last  aforesaid,  the  referee  shall 
have  the  same  authority  with  respect  to  discovery  and  production  of 
documents,  and  in  the  conduct  of  any  reference  or  trial,  and  the  same 
power  to  direct  that  judgment  be  entered  for  any  or  either  party,  as  a 
judge  of  the  High  Court. 

51.  Nothing  in  these  rules  contained  shall  authorize  any  referee  to 
commit  any  person  to  prison  or  to  enforce  any  order  by  attachment  or 
otherwise. 
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52.  The  referee  may,  before  the  oondusioxi  of  any  trial  before  him,  Ord.  XXXVI. 
or  by  his  report  imder  the  reference  made  to  him,  submit  any  question  Rcferc>o  may 
arising  therein  for  the  decision  of  the  Court,  or  state  any  facts  specially,  submit  quoa- 
with  power  to  the  Court  to  draw  inferences  therefrom,  and  in  any  such  court  q^ 
case  the  order  to  be  made  on  such  submission  or  statement  shall  be  state  facts 
entered  as  the  Court  may  direct ;  and  the  Court  shall  have  power  to  ®P^^  ^' 
require  any  explanation  or  reasons  from  the  referee,  and  to  remit  the 

cause  or  matter,  or  any  part  thereof,  for  re-trial  or  further  considera- 
tion to  the  same  or  any  other  referee ;  or  the  Court  may  decide  the 
question  referred  to  any  referee  on  the  evidence  taken  before  him, 
either  with  or  without  additional  evidence  as  the  Court  may  direct  (z). 

(c)  For  an  instance  of  a  case  stated  by  an  official  referee  for  the  opinion  of  the  Official 
Court,  see  AMer  v.  Goctze,  W.  N.  (1880),  204.  referee. 

The  referee  in  his  report  should  state  the  facts  upon  which  his  report  is  based, 
and  the  principle  upon  which  he  may  hare  assessed  any  damages  {Mayor  of 
Birmingham  y.  Att^n,  W.  N.  (1877),  190;  but  see  Dunkirk  Colliery  Co.  v.  Lever^  9 
Ch.  D.  20).  See  also  Walker  v.  Bunkell^  22  Ch.  D.  726 ;  Burrard  v.  Calisher, 
W.  N.  (1882),  11. 

53.  Whenever  a  report  shall  be  made  by  a  referee,  he  shall  on  the  Notice  of 
same  day  cause  notice  thereof  to  be  given  to  all  the  parties  to  the  report  to  bo 
trial  or  the  reference  before  him  by  prepaid  post  letter  directed  to  tho  giv«i  to  the 
address  for  service  of  each  party,  who  shall  in  due  course  of  post  be  ^     ^' 
deemed  to  have  notice  of  such  report. 

54.  Where  under  the  fifty-sixth  section  of  the  principal  Act  the  Adoption  of 
report  of  the  referee  has  been  made  in  a  cause  or  matter,  the  further  f^^or  con- 
consideration  of  which  has  been  adjourned,  it  shall  be  lawful  for  any  sideration. 
party,  on  the  hearing  of  such  further  consideration,  without  notice  of 

motion  or  summons,  to  apply  to  the  Court  or  judge  to  adopt  the 
report,  or  without  leave  of  the  Court  or  a  judge  to  give  not  less  than 
four  days'  notice  of  motion,  to  come  on  with  the  further  consideration, 
to  vary  the  report  or  to  remit  the  cause  or  matter  or  any  part  thereof 
for  re-hearing  or  further  consideration  to  the  same  or  any  other 
referee  (a). 

(a)  See  note  to  next  rule. 

65.  Where  under  the  fifty-sixth  section  of  the  principal  Act  the  Adoption  of 
report  of  the  referee  has  been  made  in  a  cause  or  matter,  the  further  no  further 
consideration  of  which  has  not  been  adjourned,  it  shall  be  lawful  for  consideration, 
any  party  by  an  eight  days*  notice  of  motion  to  apply  to  the  Court  to 

adopt  and  carry  into  effect  the  report  of  the  referee,  or  to  vary  the 
report,  or  to  remit  the  cause  or  matter  or  any  part  thereof  for  re- 
hearing or  further  consideration  to  the  same  or  any  other  referee  (&). 

{b)  This  and  the  preceding  rule  which  are  new,  embody  the  decision  in  Burrard  v. 
Calithcr,  19  Ch.  D.  644. 

IX.   Writ  of  Inquiry  and  Reference  as  to  Damaged. 

66.  The  provisions  of  Eules  14,  15,  19,  34,  35,  36  and  37  of  this  Writ  of 
Order,  shall,  with  the  necessary  modifications,  apply  to  an  inquiry,  "^^^"T- 
pursuant  to  a  writ  of  inquiry. 
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Ord.  XXXVI.       [Rule  57  applies  only  to  the  Queen's  Bench  Division.] 

CJontimiing  58.  Whero  damages  aro  to  be  assessed  in  respect  of  any  continuing 

action.  cause  of  action,  they  shall  be  assessed  down  to  the  time  of  the 

assessment. 


dcnce  to  be 
taken  vivd 
voce. 


Afifi'6eni6nt  to 
t&ke  evidenoe 
hy  affidayit. 


OEDER  XXXVn. 

I.  Evidence  Generally. 

In  the  absence  1.  In  the  absence  of  any  agreement  in  writing  (c)  between  the  soli- 
to  ?^^^^°^f^^  citors  of  all  parties,  and  subject  to  these  rules,  the  witnesses  at  the 
trary,  evi-  trial  of  any  action  or  at  any  assessment  of  damages  shall  be  examined 
vivd  voce  and  in  open  Court,  but  the  Court  or  a  judge  may  at  any  time 
for  sufficient  reason  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit  (f/),  or  that  the  affidavit  of  any  witness  may  be 
read  at  the  hearing  or  trial,  on  such  conditions  as  the  Court  or  judge 
may  think  reasonable,  or  that  any  witness  whose  attendance  in  Court 
ought  for  some  sufficient  cause  to  be  dispensed  with  be  examiued  by 
interrogatories  or  otherwise  before  a  commissioner  or  examiner ;  pro- 
vided that,  where  it  appears  to  the  Court  or  judge  that  the  other 
party  bond  fide  desires  the  production  of  a  witness  for  cross-examina- 
tion, and  that  such  witness  can  be  produced,  an  order  shall  not  be 
made  authorising  the  evidence  of  such  witness  to  be  given  by 
affidavit  (e). 

(c)  The  agreement  should  be  a  formal  one  [New  Westminster  Bretcenj  Co,  v.  Haimah, 

1  Ch.  D.  278,  decided  under  the  old  rule).  Parties  who  unreasonably  refuse  to 
consent  to  the  evidence  being  taken  by  affidayit  may  be  visited  with  costs  (Patterson  v. 
JFooler,  2  Ch.  D.  686 :  24  W.  R.  465 ;  and  see  Att.-Gen,  r.  Fagham  Harbour  Co., 
"W.  N.  (1876^,  94).  A  consent  may  be  given  by  the  guardian  ad  litem  of  an  infant 
defendant  without  the  leave  of  the  Court  (KnatehbuH  y.  Fowle,  1  Ch.  D.  604  ; 
Fryer  v.  Wiseman,  W.  N.  (1876),  3 ;  24  W.  R.  205). 

Even  though  the  parties  have  agreed  to  take  the  evidence  by  affidavit,  the  judge 
has  power  at  the  trial,  if  he  thmks  the  affidavits  unsatisfactory,  to  transfer  the 
action  into  the  witness  list,  and  direct  the  evidence  to  be  given  vivd  voce,  without 
allowing  the  affidavits  to  be  read  at  all  (Lotell  y.  Wallis,  W.  N.  (1883),  231). 

As  to  the  course  to  be  pursued  where  after  an  agreement  to  take  e\ndence  by  affi- 
davit one  of  the  parties  finds  himself  unable  to  procure  affidavit  evidence,  see  Warner 
y.  Mosses,  16  Ch.  D.  100. 

Unless  the  agreement  provides  that  the  evidence  shall  be  given  by  affidavit  atotte, 
a  witness  who  has  made  an  affidavit  may  siipplement  it  by  vird  voce  evidenoe 
{Glossop  V.  Heston  Local  Board,  W.  N.  (1878),  72). 

(rf)  The  evidenoe  of  witnesses  residing  in  New  South  Wales  was  ordered  to  be 
given  by  affidavit  under  this  rule  [Maedonald  v.  Antehne,  W.  N.  (1884),  72). 

(r)  where  one  party  desires  the  production  of  a  witness  for  cross-examination  the 
Court  cannot  order  an  affidavit  used  on  a  previous  interlocutory  application  to  be 
read  at  the  trial  {Blackburn  Union  v.  Brooks,  7  Ch.  D.  68 ;  but  see  Fattersofi  v.  Wooler^ 

2  Ch.  D.  686). 
When  an  -action  has  been  in  the  paper  for  trial  and  has  been  adjourned  for  a 

month  at  the  plaintiff^ s  request,  it  is  too  late  for  the  plaintiff  to  move  for  a  oonunis- 
sion  to  take  the  evidence  of  himself  and  another  witness  who  is  in  India,  and  to 
postpone  the  trial  till  the  return  of  the  depositions  (Steuart  y.  Oladstone,  7  Ch.  D. 
894). 

[Rule  2  applies  only  to  Admiralty  actions.] 

3.  An  order  to  read  evidence  taken  in  another  cause  or  matter  shall 
another  cause  ^^^  ^  necessary,  but  such  evidence  may,  saving  aU  just  exceptions,  be 

may  be  read     read  on  ex  parte  applications  by  leave  of  the  Court  or  a  judcre,  to  be 
without  leave.  *     ° 


Evidence 
taken  in 
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obtained  at  tlie  time  of  making  any  sucli  application,  and  in  any  O.  XXXVII. 
other  case  upon  the  party  desiring  to  use  such  evidence  giving  two 
days'  previous  notice  to  the  other  parties  of  his  intention  to  read  such 
evidence  (/). 

(/)  This  rule  is  new;  under  the  old  practice  an  order  was  necessary  before 
evidence  taken  in  one  cause  could  be  read  in  another ;  see  Cons.  Ord.  XIX.  rr.  4,  5 ; 
Daniell,  596. 

4.  Office  copies  of  all  writs,  records,  pleadings,  and  documents  filed  Office  copies 
in  the  High  Court  of  Justice  shall  be  admissible  in  evidence  in  all  gibieinevi-' 
causes  and  matters  and  between  all  persons  or  parties,  to  the  same  dence  to  the 
extent  as  the  original  would  be  admissible.  as^rigLals. 

n.   EXAMDTATION  OF  WITNESSES. 

5.  The  Court  or  a  judge  may,  in  any  cause  or  matter  (y)  where  it  Court  may 
shall  appear  necessary  for  the  purposes  of  justice,  make  any  order  for  forttieexa-^ 
the  examination  upon  oath  before  the  Court  or  judge  or  any  officer  of  minationof 
the  Court,  or  any  other  person  and  at  any  place,  of  any  witness  or  ''^*'^®8*®®* 
person  (A),  and  may  empower  any  party  to  any  such  cause  or  matter  to 

give  such  deposition  in  evidence  therein  on  such  terms,  if  any,  as  the 
Court  or  a  judge  may  direct  (t ). 

(^)  JS,  ff.  a  summons  under  the  Vendor  and  Purchaser  Act,  1874 ;  see  Se  Spnftgall,  "  Cause  or 
W.  W.  (1876),  226.  matter." 

(h)  Ijiese  words  include  a  party  to  the  cause  {Nadin  y.  Bastetty  26  Ch.  D.  21).         u  Witness  or 

(i)  An  order  will  be  made  under  this  rule  whenever  a  neoessary  witness  is  going  '^etwm  " 
abroad,  or  is  likely  from  illness,  age,  or  other  infirmity,  to  be  unable  to  attend  the  ^^^^ 
trial,  or,  in  short,  whenever  the  interests  of  justice  really  require  it :  see  Warner  v.  Order,  when 
Motnes,  16  Ch.  D.  100  ;  Nadin  v.  Btusett.  made. 

In  a  proper  case  the  Court  will  make  an  order  for  the  examination  of  witnesses  Evidence 
de  bene  esse  upon  an  ex  parte  application,  but  the  order  may  be  discharged  on  ^  ^^^  ^«^. 
sufficient  grounds  ;  see  Bidder  v.  Bridges^  26  Ch.  D.  1,  where  it  was  held  that  though 
the  fact  of  a  witness  being  seventy  years  of  age  is  generally  a  good  ground  for  such 
an  order,  the  practice  will  not  necessarily  be  applied  to  an  extraordinary  case,  e,g. 
where  an  order  has  been  made  to  examine  thirty  witnesses. 

Where  the  witnesses  are  abroad  the  usual  practice  is  to  issue  a  commission  or  Commission 
appoint  a  special  examiner  {Be  Imperial  Land  Co.  of  Marseilles,  W.  N.  (1877),  244  ;  to  examine 
Spilkr  V.  Faris  Skating  Bink  Co,,  W.  N.  (1878),  228  ;  London  Bank  of  Mexico  v.  Hart,  witnesses. 
6  Eq.  467  ;  Crofts  v.  Middleton,  9  Ha.  App.  xviii. ;  Bawlins  v.  Wickham,  4  Jur.  N.  8. 
990;  Edwards  v.  Spaight,  2  J.  &  H.  617).  In  Onglegj,  mil,  W.  N.  (1874),  157, 
the  British  Minister  at  Teheran  was  appointed  though  his  own  attendant  was  one  of 
the  witnesses.  In  The  M.  Moxham,  1  P.  D.  107,  and  Steuart  v.  Gladstone,  7  Ch.  D. 
394,  applications  for  a  commission  were  refused.  A  commission  will  not  be  granted 
unless  tne  evidence  is  material  to  the  issue  raised  (Langen  v.  Tate,  24  Ch.  D.  622). 
Nor  will  a  plaintiff  who  is  abroad  be  allowed  to  have  Ids  own  evidence  taken  by 
opmmission  when  it  is  clear  that  he  is  making  the  application  merely  because  he 
wishes  to  keep  out  of  the  way  and  avoid  oross-exammation  in  Court  (Berdan  v. 
Greenwood,  20  Ch.  D.  764,  n. ;  Be  Bogsef  Crofton  v.  Ctvftm,  20  Ch.  D.  760 ;  and  see 
Langen  v.  Tate),  But,  in  the  absence  of  special  cizcuxnstanoes,  there  is  no  objection 
to  the  evidence  of  a  plaintiff  who  resides  aoroad  being  taken  by  commission  {Artnatir 
V.  Walker,  26  Ch.  D.  673 ;  32  "W.  R.  214  ;  Banque  Franco- Eggptienne  v.  Lutscher,  28 
W.  B.  133).  If  a  plaiaidff  desires  to  have  the  evidence  of  one  of  his  own  witnesses 
taken  abroad,  the  onus  is  on  him  to  show  that  it  is  for  the  interests  of  justice  that 
this  should  be  done  i^awson  v.  Vacuum  Brake  Co,,  27  Ch.  D.  137,  where  Uie  applies- 
tion  was  refused).  ThQ  witnesses  need  not  necessarily  be  named  in  the  conunission 
{Nadin  v.  Bassett,  26  Ch.  D.  21 ;  Armour  v.  Walker), 

A  commission  may  be  issued  to  a  foreign  Court ;  but  where  it  appeared  that 
imder  the  ordinarv  procedure  of  the  foreign  Court  the  witness  would  not  be  cross- 
examined  the  application  was  refused  {Be  Bogse,  Crofton  v.  Crofton,  20  Ch.  D.  760) ; 
see  Valentine  v.  Hall,  W.  N.  (1866),  50  ;  Imperial  Land  Co,  of  Marseilles  v.  Master" 
$nan,  W.  N.  (1873),  223. 
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O.  XXXVII.  6.  An  order  for  a  commission  to  examine  witnesses  shall  be  in  the 
Form  No.  36  in  Appendix  K.,  and  the  writ  of  commission  shall  be  in 
the  Form  No.  13  in  Appendix  J.,  with  such  variations  as  circumstances 
may  require  {k), 

(At)  a  single  commissioner  may  be  authorized  to  administer  the  oath  to  himwelf 
{JT'iUoH  V.  De  Coulan,  22  Ch.  D.  841  ;  31  W.  R.  839). 
For  these  forms,  see  infra. 

6a.  If  in  any  case  the  Court  or  a  judge  shall  so  order,  there  shall 
be  issued  a  request  to  examine  witnesses  in  lieu  of  a  commission.  The 
Forms  1  and  2  in  the  Appendix  hereto  shall  be  used  for  such  order 
and  request  respectively,  with  such  variation  as  circumstances  may 
require,  and  may  be  cited  as  Forms  37a  and  37b  in  Appendix  K.  {kk). 

(kk)  This  role  was  added  by  R.  S.  C,  October,  1884.    See  these  forms,  infra. 


Form  of 
order. 


Single  com- 
missioner. 


Request  to 

examine 

witnesses. 


Court  may 
order  pro- 
duction of 


7.  The  Court  or  a  judge  may  in  any  cause  or  matter  at  any  stage  of 

the  proceedings  order  the  attendance  of  any  person  for  the  purpose  of 

documents  at   producing  any  writings  or  other  documents  named  in  the  order  which 

the  proceed-     t^®  Court  or  judge  may  think  fit  to  be  produced :  Provided  that  no 

^^'  person  shall  be  compelled  to  produce  under  any  such  order  any  writing 

or  other  document  which  he  could  not  be  compelled  to  produce  at  the 

hearing  or  trial  (/). 

(t)  An  order  will  not  be  made  for  production  before  the  trial  by  a  person  not  a 
party  to  the  action,  except  for  the  purpose  of  some  particular  application  {Central 
News  Co,  y.  Eastern  Telegraph  Co.,  W .  N.  (1884),  23 ;  53  L.  J.  Q.  B.  236). 

^h^^  ^®*  8.  Any  person  wilfully  disobeying  any  order  requiring  his  attendance 

to  be  guilty     ^or  the  purpose  of  being  examined  or  producing  any  document  shall 
of  contempt,    be  deemed  guilty  of  contempt  of  Court;  and  may  be  dealt  with 
accordingly  (m). 

(m)  See  rule  13  and  note  thereto,  pott,  p.  425. 

Costs  of  per-        9.  Any  person  required  to  attend  for  the  purpose  of  being  examined 
dooiunmte  "^^  or  of  producing  any  document,  shall  be  entitled  to  the  like  conduct 

money  and  payment  for  expenses  and  loss  of  time  as  upon  attendance 

at  a  trial  in  Court  (n). 

(n)  As  to  costs  and  expenses  of  witnesses  generally,  see  Morgan  k  Wurtzburg 
on  dosts,  p.  41. 

It  seems  that  professional  witnesses,  even  though  residing  within  the  bills  of 
mortality,  may  require  compensation  before  K^ving  evidence  (  Clark  y .  OiUy  1  K.  &  J. 
19).  The  scale  of  allowance  in  such  a  case  does  not  depend  on  a  witness's  valuation 
of  his  own  time,  but  consists  of  a  fixed  payment  corresponding  with  that  allowed 
in  the  old  Courts  of  common  law  [Nokea  v.  Oihbon^  3  Jur.  N.  S.  282 ;  Turner  v. 
lytmer,  7  W.  R.  573  ;  Thomas  v.  Parry,  W.  N.  (1880),  184  ;  He  Working  Men's 
Mutual  Society,  21  Ch.  D.  831).  A  witness  may  require  to  have  his  titiYelling 
expenses  paid  before  attending  to  be  examined  (Broeas  y.  Lhgd,  23  Beav.  129) ;  and 
when  brought  up  to  be  examined  he  may  insist,  before  giving  eyidenoe,  on  being 
paid  for  his  loss  of  time  also  {IFiltshire  v.  Marshall,  W.  N.  (1866^,  80  ;  He  Working 
Men's  Mutual  Society,  where  a  country  auctioneer  was  held  entitled  to  a  guinea  a 
day  compensation  and  his  expenses) ;  and  the  rule  applies  to  parties  to  suits  as  well 
as  to  other  witnesses  {Davey  v.  Durrant,  24  Beav.  493  ;  2  De  G.  &  J.  606). 

Examiner  to         10.  Where  any  witness  or  person  is  ordered  to  be  examined  before 
^^^^f    any  officer  of  the  Court,  or  before  any  person  appointed  for  the  pur- 


Costs  and 
expenses  of 
witnesses. 
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pose,  the  person  taking  the  examination  shall  be  furnished  by  the  O.  XXXVII. 
party  on  whose  application  the  order  was  made  with  a  copy  of  the  necessary 
writ  and  pleadings,  if  any,  or  with  a  copy  of  the  documents  necessary  documenta. 
to  inform  the  person  taking  the  examination  of  the  questions  at  issue 
between  the  parties  (o). 

(o)  See  note  to  next  rule. 

11.  The  examination  shall  take  place  in  the  presence  of  the  parties,  Conduct  of 
their  counsel,  solicitors  or  agents,  and  the  witnesses  shall  be  subject  to  ^^'^^^'^  ^^' 
cross-examination  and  re-examination  (/»). 

(/>)  This  and  the  preceding  rule  are  taken  from  the  Chancery  Procedure  Act,  1852, 
15  &  16  Vict.  o.  86,  s.  31. 

The  examiner's  room  is  not  a  publio  Court  {Re  Jfestcm  of  Canada  Oil  Co.,  6 
Ch.  D.  109). 

12.  The  depositions  taken  before  an  officer  of  the  Court,  or  before  Depositions 
any  other  person  appointed  to  take  the  examination,  shall  be  taken  ^^^^  j^  ^^ 
down  in  writing  by  or  in  the  presence  of  the  examiner,  not  ordinarily  writing  and 
by  question  and  answer,  but  so  as  to  represent  as  nearly  as  may  be  ^ff^®^- 
the  statement  of  the  witness,  and  when  completed  shall  be  read  oyer 

to  the  witness  and  signed  by  him  in  the  presence  of  the  parties,  or 

such  of  them  as  may  think  fit  to  attend.    If  the  witness  shall  refuse 

to  sign  the  depositions,  the  examiner  shall  sign   the  same.    The 

examiner  may  put  down  any  particular  question  or  answer  if  there 

should  appear   any  special  reason  for  doing  so,  and  may  put  any 

question  to  the  witness  as  to  the  meaning  of  any  answer,  or  as  to  any 

matter  arising  in  the  course  of  the  examination.    Any  questions  which  Where  ques- 

may  be  objected  to  shall  be  taken  down  by  the  examiner  in  the  depo-  ^^  objected 

sitions,  and  he  shall  state  his  opinion  thereon  to  the  counsel,  solicitors, 

or  parties,  and  shall  refer  to  such  statement  in  the  depositions,  but  he 

shall  not  have  power  to  decide  upon  the  materiality  or  releyancy  of  any 

question  (^). 

(9^  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  s.  32. 

Tne  examiner  ought  not,  where  the  examination  is  taken  ex  parte,  to  refuse  to  Powers  of 
allow  questions  to  be  put  unless  upon  matters  which  would  dearly  not  be  evidenco  examiner. 
(Surr  ▼.  Walmaley,  2  Eq.  439).    He  has  power,  it  seems,  to  determine  question  as 
to  the  adverse  nature  of  a  witness's  evidence  (OhUen  v.  Terrero^  10  Ch.  127 ;  but 
see  Buckley  v.  Cooke,  1  K.  &  J.  29  ;    Wright  t.  Wilkin,  6  W.  R.  643 ;    4  Jur.  N.  S. 
804). 

13.  If  any  person  duly  summoned  by  suhpcena  to  attend  for  exami-  Witness 
nation  shall  refuse  to  attend,  or  if,  having  attended,  he  shall  refuse  '^l!!!^^  ^ 
to  be  sworn  or  to  answer  any  lawful  question,  a  certificate  of  such  be  sworn, 
refusal,  signed  by  the  examiner,  shall  be  filed  at  the  central  office, 

and  thereupon  the  party  requiring  the  attendance  of  the  witness  may 
apply  to  the  Court  or  a  judge  ex  parte  or  on  notice  for  an  order 
directing  the  witness  to  attend,  or  to  be  sworn,  or  to  answer  any 
question,  as  the  case  may  be  (r). 

{A  This  rule  is  taken  from  Chancery  Procedure  Act,  1852,  s.  33,  now  repealed. 
Tne  principal  grounds  upon  which  a  witness  may  refuse  to  answer  a  question  are  Grounds  of 
(1),  that  the  answer  may  criminate  him ;  (2),  that  he  oannot  answer  without  »  refusal  by 

witoesB. 
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O.  XXXVII.  broacli  of  professional  confidence :  see  Ban.  p.  659  ;  and  see  Ord.  XXXI.,  and  notes 

thereto,  aute^  p.  381. 

A  witness  may  object  to  answering  a  question  on  the  ground  that  the  answer 
would  criminate  him,  without  giving  his  reasons ;  but  if  he  gives  his  reasons  the 
Court  will  consider  them,  and  if  they  are  unfounded  will  compel  him  to  answer 
(Astou's  Cme,  27  Beav.  474 ;  4  De  G.  &  J.  320  ;  R.  v.  Boyes,  7  Jur.  N.  S.  1168 ;  Ee 
Fernandez,  10  C.  B.  N.  S.  3,  39,  40). 

Where  an  order  has  been  made  for  taking  tlie  examination  of  a  witness  before 
one  of  the  examiners  of  the  Court,  and  the  witness  fails  to  attend  or  refuses  to  be 
sworn,  the  proper  course  is  to  serve  him  with  a  snbpwna,  and  if  he  still  fails  to 
attend  or  refuses  to  be  sworn,  then  to  move  for  an  order  that  he  attend  at  his  own 
expense  (Stmri  v.  BalKis  Company,  W.  N.  (1884),  122). 


Validity  of 
objection, 
how  decided  t 


Motion  that 
witness 
attend  and 
be  examined. 


Costs. 


14.  If  any  witness  shall  object  to  any  question  which  may  be 
put  to  him  before  an  examiner,  the  question  so  put,  and  the  objection 
of  the  witness  thereto,  shall  be  taken  down  by  the  examiner,  and 
transmitted  by  him  to  the  central  office  to  be  there  filed,  and  the 
validity  of  the  objection  shall  be  decided  by  the  Court  or  a  judge  («). 

(ti)  The  validity  of  the  objection  is  considered  on  a  motion  by  the  examining  party 
that  the  witness  attend  the  examiner  at  his  own  expense  and  be  examined,  notice 
of  the  motion  being  served  on  the  witness  (Daniell,  661) ;  and  the  costs  follow  the 
event. 

Where,  prior  to  the  Chancery  Procedure  Act,  1862,  a  commissioner,  notwith- 
standing the  demurrer  of  a  witness,  took  upon  himself  to  examine  him,  the  depositions 
were  suppressed,  though  the  demurrer  was  held  imtenable  {Goodale  v.  Gatcthom^  4 
DeG.  &Sm.  97). 

15.  In  any  case  under  the  two  last  preceding  rules,  the  Court  or  a 
judge  shall  have  power  to  order  the  witness  to  pay  any  costs  occasioned 
by  his  refusal  or  objection  (j), 

(t)  See  notes  to  the  last  two  roles. 

16.  When  the  examination  of  any  witness  before  any  examiner 
shall  have  been  concluded,  the  original  depositions,  authenticated  by 
the  signature  of  the  examiner;  shall  be  transmitted  by  him  to  the 
central  office,  and  there  filed  (u). 

(n)  This  rule  is  taken  from  Chancery  Procedure  Act,  1852,  s.  34. 

Where  an  examiner  omitted  to  sign  the  depositions,  they  were  allowed  to  be  filed 
without  delay  upon  payment  of  costs,  and  upon  a  proper  explanation  bein^  given 
(iStephens  v.  Wankliriy  19  Beav.  685).  And  when  an  examiner  dies  without  signing, 
they  may  be  signed  by  his  successor  {Bryaon  v.  Warwick  and  Birmingham  Canal 
Compant/,  1  W.  R.  124) ;  or  filed  without  any  signature  {Felthouse  v.  Bailey^  14 
W.  R.  827). 

An  examiner  appointed  to  take  evidence  for  the  hearing  of  the  cause,  must  letum 
all  the  depositions  at  once  {Clark  y.  Gilly  I  K.  &  J.  13). 

17.  The  person  taking  the  examination  of  a  witness  under  these 
rules  may,  and  if  need  be  ahall,  make  a  special  report  to  the  Court 
touching  such  examination  and  the  conduct  or  absence  of  any  witness 
or  other  person  thereon,  and  the  Court  or  a  judge  may  direct  such 
proceedings  and  make  such  order  as  upon  the  report  they  or  he  isi&j 
think  just  (v). 

(t)  This  rule  is  taken  from  1  Will.  IV.  c.  22,  s.  8,  and  the  C.  L.  P.  Act,  1854, 
88.  55  and  56. 

Depositions,         18.  Except  where  by  this  order  otherwise  provided,  or  directed  by 
^vra  in  evi-    ^'^  Court  or  a  judge,  no  deposition  ahall  be  giyen  in  evidence  at  the 


Depositions 
to  be  signed 
by  the 
examiner 
and  filed. 


Omission  to 
sign  deposi- 
tion. 


Filing  of 
depositions. 

Examiner 
may  make  a 
special  report. 


EULES  OF  THE  SUPREME  COURT,  1883.  427 

hearing  or  trial  of  the  cause  or  matter  without  the  consent  of  the  party  O.  XXXVII. 
against  whom  the  same  may  be  offered,  unless  the  Court  or  judge  is  dence  at  the 
satisfied  that  the   deponent  is  dead,   or  beyond  the   jurisdiction  of  trial, 
the  Court,  or  unable  from  sickness  or  other  infirmity  to  attend  the 
hearing  or  trial,  in  any  of  which  cases  the  depositions  certified  under 
the  hand  of  the  person  taking  the  examination  shall  be  admissible  in 
evidence  saving  aU  just  exceptions  without  proof  of  the  signature  to 
such  certificate  {to). 

(tr)  This  rule  is  taken  from  1  Will.  IV.  c.  22,  s.  10.  See  Duke  o/Seaufort  v. 
Crawshatj,  L.  R.  1  0.  P.  699. 

19.  Any  officer  of  the  Court,  or  other  person  directed  to  take  the  ex-  Examiner 
amination  of  any  witness  or  person,  may  administer  oaths  (x).  ta^aths. 

{jc)  This  role  reproduoes  the  latter  part  of  sect.  35  of  the  Chancery  Procedure  Act, 
1852. 

20.  Any  party  in  any  cause  or  matter  may  by  subpoena  ad  testifican-  Power  to 

dum  or  duces  tecum  require  the  attendance  of  any  witness  before  an  req^^ 

n*  j>   •*      r^  -i  '-i-i  attendance 

officer  of  the  Court,  or  other  person  appomted  to  take  the  examination,  of  witnesses* 

for  the  purpose  of  using  his  evidence  upon  any  proceeding  in  the 

cause  or  matter  in  like  manner  as  such  witness  would  be  bound  to 

attend  and  be  examined  at  the  hearing  or  trial ;  and  any  party  or  Cross-exami- 

^ritness  having  made  an  affidavit  to  be  used  or  which  shall  be  used  on  nation  on 

any  proceeding  in  the  cause  or  matter  shall  be  bound  on  being  served 

with  such  suhpwna  to  attend  before  such  officer  or  person  for  cross* 

examination  (y). 

(f/)  This  rule  is  taken,  with  only  slight  alterations,  from  the  Chancery  Proceduro 
Act,  1852,  15  &  16  Vict.  c.  86,  s.  40.  The  effect  of  this  and  the  next  rule  is  that 
any  party  may,  without  leave  of  the  Court,  issue  a  subpcena  for  the  examination  of  a 
witness  at  any  stage  of  an  action ;  but  the  Court  will  exercise  a  control  over  this 
pririlege  to  prevent  its  being  used  oppressiTely  {Raymond  v.  Tapaon,  22  Ch.  D.  430). 

The  following  affidavits  have  been  decided  to  be  open  to  cross-examination : —        What  affl-^ 
An  affidavit  made  in  support  of  a  petition  under  the  Trustee  Relief  Act  [Re  Bcn^  davits  are  ' 

^^'hl^'  ?•  «?•  -^      *    V-     1  •  .1.       ^.^,    X,  A    u.  '     A      *  J,  ^        open  to  cross- 

A  creditor  s  affidavit  as  to  his  claim,  even  though  he  had  obtamed  a  judgment  at  examination 

law  (Cast  V.  Poysi^r,  3  Sm.  &  Gif.  369  ;  Re  Baker,  11  W.  R.  1127).  .        ' 

An  accounting  defendant's  affidavit  verifying  his  claim  CRe  Lord,  2  Eq.  605 ;  -^.ffidavit  of  ^ 
Meacham  v.  Cooper,  16  Eq.  102) ;  and  see  note  to  Ord.  XXXTIl.  r.  4,  ante,  p.  398.       creditor  yen- 

An  affidavit  filed  in  support  of  an  application  for  leave  to  amend  {Catholic  Publish'  'V^9  claim ; 
ing  Co.  V.  Wyvtan,  11  W.  K.  399);  but  when  the  Court,  exercising  its  discretion,  of  plaintiff 
had  ^iven  leave  to  amend,  it  was  held  that  no  purpose  could  be  answered  by  allow-  applying  for 
ing  the  cross-examination,  which  was  thereforo  roused  {ibid.),  leave  to 

Affidavits  in  support  of,  or  against  interlocutory  motions  {Lloyd  y^  Whitty,  19  amend. 
Beav.  57).    Bat  when  an  affidavit  had  been  filed  in  sijypport  of  a  motion  for  injunc-  r\         ^ 
tion,  but  the  motion  went  off,  it  was  held  that  the  affidavit  was  not  open  to  cross-         motions, 
examination  {Hooper  v.  Campbell,  13  W.  R.  1003  ;  Singer  v.  Audsley,  13  Eq.  401). 

An  affidavit  as  to  documents  is  not  within  the  rule ;  see  note  to  Ord.  XXXI.  r.  12,  Affidavit  as  to 
euite^  p.  337.  documents. 

But  the  croM'examinatum  cannot  be  read  against  eo-defendants  {Rehden  v.  Wesley, 
26  Beav.  432). 

A  person  (whether  a  party  or  not)  who  has  made  an  affidavit  cannot  withdraw  it  Affidavit 
in  order  to  escape  cross-examination  {Re  Quartz  Sill  Co.,  21  Ch.  D.  642 ;  CathoUe  Pub-*  cannot  be 
lishing  Co.  v.  JFyman  ;  Clarke  v.  Zaw,  2  K.  &  J.  28 ;  Prole  v.  Soady,  3  Ch.  220 :  Pike  Trithdrawn 
v.  Robinson,  W.  N.  (1873),  178  ;  hut  see  Re  Sykes,  2  J.  &  H.  415). 

Where  the  affidavit  was  a  formal  one,  merely  proving  service  abroad,  and  had  no 
relation  to  the  merits  of  the  case,  a  motion  for  cross-examination  was  disallowed 
{OJUial  Manager  of  National,  ^.  Association  v.  Carstairs,  11  W.  R.  866) ;   and  so 
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whore  the  proposed  cross-examination  was  vexatiouB  {Fenton  v.  Cumherlege^  W.  K. 
(1883),  116). 

As  to  a  cause  standing  over  when  a  witness  was  too  ill  to  appear  for  cross-exami- 
nation, see  NasoH  v.  Clampy  12  W.  R.  973. 

Affidavits  which  the  opposite  party  has  had  no  opportunity  of  testing  by  cross- 
examination  may,  in  pressing  cases  (but  see  Binglcy  v.  MarthaU^  6  L.  T.  682),  bo 
admitted,  but  w^  have  less  weight  attached  to  them :  e.  g.  where  a  plaintiff  at  law 
moved  to  dissolve  an  injimction,  and  the  motion  was  not  allowed  to  stand  over  that 
the  other  side  might  cross-examine  his  witnesses  {Normanville  y.  Stanning^  10  Hare, 
App.  XX. ;  Mayes  v.  Spence^  1  J.  &  H.  87  ;  Wightman  v.  WhceJton^  23  Beay.  397  ; 
but  see  Bcscmeret  ▼.  Betemcres^  Kay,  App.  xviii.,  where  the  motion  stood  over  that 
the  witnesses  might  be  cross-examined).  For  other  cases  where  affidavits  have  been 
admitted  for  what  they  were  worth,  though  on  accoimt  of  death  or  from  other 
causes,  no  cross-examination  had  taken  place  on  them,  see  Abadom  v.  Abadom^  24 
Bcav.  243  ;  Morlcg  v.  Morl4'y,  6  De  G.  M.  &  G.  610  ;  Lavira  v.  Otty,  13  W.  R.  484  ; 
Braithwaite  v.  KeamXj  34  Beav.  202 ;  Bidley  v.  Bidky,  ibid,  329 ;  TansiceU  T.  Seur- 
rah,  11  L.  T.  761. 

21.  Evidence  taken  subsequently  to  the  hearing  or  trial  of  any  cause 
or  matter  shall  be  taken  as  nearly  as  may  bo  in  the  same  manner  as 
evidence  taken  at  or  with  a  view  to  a  trial  (z). 

(r)  This  rule  is  taken  from  the  Chancery  Prooedore  Act,  1852,  b.  41. 

22.  The  practice  with  reference  to  the  examination,  cross-examina- 
tion, and  re-examination  of  witnesses  at  a  trial  shall  extend  and  be 
applicable  to  evidence  taken  in  any  cause  or  matter  at  any  stage  (a). 

(a)  Cf.  Cons.  Ord.  XIX.  r.  10,  and  Chancery  Procedure  Act,  1852,  b.  31. 

23.  The  practice  of  the  Court  with  respect  to  evidence  at  a  trial, 
when  applied  to  evidence  to  be  taken  before  an  officer  of  the  Court  or 
other  person  in  any  cause  or  matter  after  the  hearing  or  trial,  shall  be 
subject  to  any  special  directions  which  may  be  given  in  any  case  {h). 

{b)  This  rule  is  taken  from  Cqns.  Ord.  XIX.  r.  11. 

24.  No  affidavit  or  deposition  filed  or  made  before  issue  joined  in 
any  cause  or  matter  shall  without  special  leave  of  the  Court  or  a  judge 
be  received  at  the  hearing  or  trial  thereof,  unless  within  one  month 
after  issue  joined,  or  within  such  longer  time  as  may  be  allowed  by 
special  leave  of  the  Court  or  a  judge,  notice  in  writing  shall  have  been 
given  by  the  party  intending  to  use  the  same  to  the  opposite  party  of 
his  intention  in  that  behalf  (c). 

(r)  This  rule  Ib  taken  from  ConB.  Ord.  XIX.  r.  12. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any  cause  or  matter 
may  be  used  in  any  subsequent  proceedings  in  the  same  cause  or 
matter  (</)• 

{d)  ThiB  rule  \e  taken  from  G.  0.,  5th  February,  1861,  role  16. 


Beliverr  and 
filing  01 
praecipe* 


ni.   StTBF<ENA. 

26.  Where  it  is  intended  to  sue  out  a  subpoena,  a  praecipe  for  that 
purpose,  in  the  Form  No.  21  in  Appendix  O.,  and  containing  the 
name  or  firm  and  the  place  of  business  or  residence  of  the  solicitor 
intending  to  sue  out  the  same,  and|  where  such  solicitor  is  agent  only. 
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then  also  the  name  or  firm  and  place  of  buBinees  or  residence  of  the  0.  XXXVII. 

principal  solicitor,  shall  in  all  cases  be  delivered  and  filed  at  the  central  " 

office  (e). 

{e)  The  mleft  in  this  part  of  the  order  are  taken  from  Cons.  Ord.  XXVIII.    For 
the  form  here  referred  to,  see  infra. 

27.  A  writ  of  subpoena  shall  be  in  one  of  the  Forms  1  to  7  in  Ap-  Form  of 
pendix  J.,  with  such  variations  as  circumstances  may  require  (/).  subpoena. 

(/)  For  these  forms,  see  post, 

28.  Where  a  subpoena  is  required  for  the  attendance  of  a  witness  Issue  of 
for  the  purpose  of  proceedings  in  chambers,  such  subpoena  shall  issue  subpoena, 
from  the  central  office  upon  a  note  from  the  judge. 

29.  Every  subpoena  other  than  a  subpoena  duces  tecimi  shall  contain  Subpoena  to 
three  names  where  necessaiy  or  required,  but  may  contain  any  larger  contain  three 
number  of  names. 

30.  No  more  than  three  persons  shall  be  included  in  one  subpcena  Subpoena 

duces  tecum,  and  the  party  suing  out  the  same  shall  be  at  liberty  to  duces  tecum 

sue  out  a  subpoena  for  each  person  if  it  shall  be  deemed  necessary  or  ^ore  than 

desirable  {g) .  tl^reo  names. 

(^)  A  subpoena  for  documents  must  specify  the  documents  required,  and  must  be  Subpoena  for 

founded  on  the  ordinary  affidavit  as  to  documents  {Fiott  y.  MulUnt,  1  Sm.  &  Giff.  1 ;  documents 

Winff  ▼.  Harvty^  ibid.  App.  x. ;  Melntoth  v.  Oreat  Weaiern  Ry.  Co.,  4  De  Q-.  M.  &  Q-.  must  not  be 

544) ;  or  the  application  for  documents  under  it  will  be  dismissed  with  costs  (Lee  ▼.  vague. 
Anffot,  2  Eq.  69  ;  Newland  v.  Steere,  13  W.  R.  1014) ;  but  see  Re  Emma  Silver 
Mininy  Co.,  10  Gh.  194. 

31.  In  the  interval  between  the  suing  out  and  service  of  any  sub-  Correction  of 
poena  the  party  suing  out  the  same  may  correct  any  error  in  the  names  ^"^^"^ 

of  parties  or  witnesses,  and  may  have  the  writ  re-sealed  upon  leaving 
a  corrected  praecipe  of  such  subpoena  marked  with  the  words  *'  altered 
and  re-sealed,"  and  signed  with  the  name  and  address  of  the  solicitor 
suing  out  the  same. 

32.  The  service  of  a  subpoena  shall  be  efPected  by  delivering  a  copy  Service  of 
of  the  writ,  and  of  the  indorsement  thereon,  and  at  the  same  time  pro-  Bubpoena. 
ducing  the  orig^inal  writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a  sub-  Affidavit  of 
poena  upon  any  defendant  must  state  when,  where,  and  how,  and  by  "®^*^  ^^ 
whom,  such  service  was  effected. 

34.  The  service  of  any  subpoena  shall  be  of  no  validity  if  not  made  Time  of 
within  twelve  weeks  after  the  teste  of  the  writ.  service, 

IV,   PEBPBTUATDfa  TESTIMONY. 

35.  Any  person  who  would  under  the  circumstances  alleged  by  him  Action  to 
to  exist  become  entitled,  upon  the  happening  of  any  future  event,  to  P«r?®<»ate 
any  honour,  title,  dignity,  or  office,  or  to  any  estate  or  interest  in  any 
property,  real  or  personal,  the  right  or  claim  to  which  cannot  by  hiw) 

be  brought  to  trial  before  the  happening  of  such  event,  may  commence 
an  action  to  perpetuate  any  testimony  which  may  be  material  for 
establishing  such  right  or  claim  (A). 

(A)  See  note  to  next  rule. 
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Where  Crown 
interested, 
attorney- 
general  may 
be  made  a 
defendant. 


O.  XXXVn.  36.  In  all  actions  to  perpetuate  testimony  touching  any  honour,  title, 
dignity,  or  office,  or  any  other  matter  or  thing  in  which  the  Crown 
may  have  any  estate  or  interest,  the  Attorney-General  may  be  made  a 
defendant,  and  in  all  proceedings  in  which  the  depositions  taken  in 
any  such  action,  in  which  the  Attorney-General  was  so  made  a 
defendant,  may  be  offered  in  evidence,  such  depositions  shall  be 
admissible  notwithstanding  any  objection  to  such  depositions  upon  the 
ground  that  the  Crown  was  not  a  party  to  the  action  in  which  such 
depositions  were  taken  (i). 

(t)  This  and  the  preceding  mle  are  taken  from  5  &  6  Vict.  c.  69,  b8.  1  and  2,  now 
repealed ;  as  to  proceedings  under  this  Act  generally,  see  Campbell  t.  Lord  Dalhowie^ 
L.  R.  1  Sc.  &  Div.  462;  Daniell,  1512—1615. 

If  an  action  is  actually  pending  concerning  certain  rights  another  action  to 
perpetuate  testimony  in  favour  of  such  rights  is  improper ;  the  witnesses  must  be 
examined  de  bene  ease  in  the  pending  suit  (Earl  Spencer  v.  Feeky  3  Eq.  415).  Ab  to 
whether  persons  interested  in  a  will  made  by  a  lunatic  still  alive  before  his  lunacy 
can  institute  such  an  action  to  support  the  will  against  future  litigation,  see  Re 
Tat/Iem-y  6  Ch.  416.  For  a  recent  instance  of  an  action  to  perpetuate  testimony  at 
the  instance  of  the  committee  of  a  lunatic,  see  He  Stoer,  9  P.  D.  120. 

The  Court  has  jurisdiction  to  perpetuate  testimony  with  a  view  to  proceedings  in 
a  foreign  Court  (Morris  v.  Morris,  2  Ph.  205). 


6  &  6  Vict, 
c.  09. 


Witnesses 
not  to  be 
examined  till 
action  com« 
menced. 

Action  not  to 
be  set  down 
for  trial. 


37.  Witnesses  shall  not  be  examined  to  perpetuate  testimony  unless 
an  action  has  been  commenced  for  the  purpose  {k). 

(k)  See  note  to  next  rule. 

38.  No  action  to  perpetuate  the  testimony  of  witnesses  shall  be  set 
down  for  trial  (/). 


Admitting 
right  to 
examine. 

Want  of 
prosecution. 


(fj  This  and  the  preceding  rule  are  taken  from  Cons.  Ord.  IX.  rr.  6  and  7. 

In  a  suit  for  the  perpetuation  of  testimony  a  defendant  need  make  no  disooTety 
beyond  an  admission  of  the  plaintiff's  title  to  examine  the  witnesses  (EUice  v. 
RoupeUy  32  Beav.  299  ;  see  Lancaster  v.  Lancaster^  6  Sim.  439 ;  Covtny  v.  AthiU^ 

1  Dick.  355).     See  also  Brigstocke  y.  Moch,  7  Jur.  N.  S.  63. 
If  a  suit  to  perpetuate  testimony  is  not  diligently  prosecuted  ( Wright  y.  Tatham, 

2  Sim.  459  ;  Beavan  y.  Carpenter,  11  Sim.  22),  the  proper  order  is  that  the  plaintifl 
do  proceed  within  a  certain  time,  or  pay  Uie  defendant  his  costs  (ibid, ;  and  see 
Bar  ham  v.  Longman,  2  Sim.  460). 

Setting  down.      As  to  setting  down,  see  EUice  y.  Eoupell,  32  Beay.  SOS,  and  cases  there  cited;  and 

Vaughan  y.  Fitzgerald,  1  Sch.  &  Lefroy,  316. 

When  the  wi^esses  have  been  examined  there  is  an  end  of  the  cause  (Morrison  y. 
Arnold,  19  Yes.  670) ;  and  the  defendant  upon  an  allegation  that  ne  did  not 
examine  any  witnesses  is  entitled  to  his  costs  (Fouldt  y.  Midgeley,  1  V.  &  B.  138) ; 
but  if  he  examines  witnesses  himself  he  is  not  entitled  to  any  costs  (Shrine  y.  Fowell^ 
15  Sim.  81).  Where  the  defendant  obtains  the  usual  order  for  his  costs,  uid  such 
order  recites  that  the  testunony  of  witnesses  has  been  taken,  the  examination  must 
be  regarded  as  completely  taKen,  and  cannot  be  excluded  because  there  was  no 
sufficient  cross-exanunation  (Watkins  y.  Atchison,  10  Ha.  App.  xlvi.). 

Unless  the  witnesses  are  incapacitated  from  trayelling  then?  depositions  taken  in  a 
suit  to  perpetuate  testimony  cannot  be  read  (Morrison  y.  Arttold,  19  Yes.  670  ;  and 
see  Watkins  y.  Atchison),  For  an  order  directing  publication  of  testimony  taken  in 
an  old  suit,  see  Vane  y.  Vane,  24  W.  B.  453,  565 ;  W.  N.  (1876),  109,  132 ;  and 
see  also  Llanover  y.  Hon\frag,  13  Ch.  D.  380. 


Costs  of 
defendant. 


Examination 
to  be  taken 
before  an 
examiner  of 
the  Court. 


y.   EXAHIKEES  OF  THE  COUBT. 

39.  The  examination  of  any  witness  or  person  ordered  to  be  taken 
under  Knles  1  and  5  of  this  Order  shall,  in  any  cause  or  matter  in  the 
Chancery  Division,  unless  the  Court  or  a  judge  shall  otherwise  direct, 
be  taken  before  one  of  the  examiners  of  the  Court,  and  may,  in  any 
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cause  or  matter  in  the  Queen's  Bench  and  Probate,  Divorce  and  Admi-  0.  XXXVIL 
ralty  Divisions,  if  the  Court  or  a  judge  shall  so  directi  be  taken  before 
one  of  such  examiners  (m). 

(f»)  The  rales  in  this  part  of  the  order  were  added  in  'February ^  1884,  npon  the 
retirement  of  the  examiners  in  Ghanoc^y ;  they  provide  for  the  appointment  of 
examiners  of  the  Court  to  take  the  examination  of  witnesses  in  rotation,  but  do  not 
interfere  with  the  appointment,  where  necessary,  of  a  special  examiner. 

40.  A  sufficient  number  of  barristers-at-law,  of  not  less  than  three  Examiners  to 
years'  standing,  shall  be  from  time  to  time  appointed  by  the  Lord  ty^eLord 
Chancellor  to  act  as  examiners  of  the  Court  for  a  period  not  exceeding  Chancellor, 
five  years,  and  shaU  be  at  any  time  removable  by  the  same  authority. 

41.  The  examinations  to  be  taken  before  the  examiners  of  the  Court  Examinations 
shall  be  distributed  among  them  in  rotation  by  the  first  clerk  to  the  \y^i^  among 
registrars  of  the  Chancery  Division,  and  in  his  absence  by  the  second  examiners, 
clerk,  and  in  the  absence  of  the  first  and  second  clerks  by  such  of  the 

other  clerks  to  the  registrars  as  the  senior  registrar  may  determine. 

42.  The  derk  in  the  last  preceding  rule  mentioned  shall  be  respon-  Rota  of 
sible  for  making  the  distribution  according  to  regular  and  just  rotation  ©^*°"^©™' 
and  in  such  manner  as  to  keep  secret  from  all  persons  the  rota  or  suc- 
cession of  examiners  of  the  Court :  and  it  shall  be  his  duty  to  keep  a 

record  thereof  with  proper  indexes  and  dates. 

43.  The  party  prosecuting  the  order  or  his  solicitor  shall  produce  Reference  to 
such  order  or  a  duplicate  thereof  to  the  clerk  in  rule  41  mentioned,  ®^*™"^6'- 
who  shall,  except  in  the  case  provided  for  in  rule  49,  add  at  the  foot 

thereof  a  memorandum  specifying  the  name  of  the  examiner  of  the 
Court  in  rotation  before  whom  the  examination  is  appointed  to  be 
taken ;  and  the  order  or  duplicate  shall  be  left  by  the  party  prosecuting 
the  same,  or  his  solicitor,  with  the  examiner  so  appointed,  and  shall  be 
a  sufficient  authority  for  him  to  proceed  with  the  examination. 

44.  Upon  production  of  the  order  indorsed  with  his  name  the  Examiner  to 
examiner  of  the  Court  shall  give  an  appointment  in  writing  specifying  moat*^^ 
the  place  and  time  (within  not  more  than  seven  days)  at  which,  subject 

to  any  application  from  the  parties,  the  examination  shaU  be  taken ; 
and  the  party  prosecuting  the  order  or  his  solicitor  shall  within 
twenty-four  hours,  or  such  shorter  time  (if  any)  as  may  be  mentioned 
in  the  order,  g^ve  notice  of  the  appointment  to  all  parties. 

45.  In  determining  the  place  and  time  at  which  an  examination  place  and 
shall  be  taken,  the  examiner  shall  have  regard  to  the  convenience  of  ^^®  ?^    . 

.         .  ,     -I  •      1        1     11    1        •  »  exammation. 

the  witnesses  or  persons  to  be  exammed  and  aU.  the  circumstances  of 
the  case ;  and  he  shall  proceed  with  such  examination  at  the  place  and 
time  appointed,  and  subject  to  such  adjournment  as  he  shall  think 
necessary  or  just  continue  the  same  de  die  in  diem  (n). 

(n)  This  rule  was  substituted  for  the  original  r.  45  by  Rules  of  the  Supreme  Court, 
October,  1884. 

46.  The  examiner  may,  with  the  consent  in  writing  of  all  parties,  Examination 
take  the  examination  of  any  witnesses  or  persons  in  addition  to  those  ^tneeses* 
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O.  XXXVII.  named  or  provided  for  in  the  order,  and  sliall  annex  Buch  oonsent  to 
the  original  depositions. 

Completion  of  47,  Upon  the  completion  of  an  examination  taken  before  an 
examiner  of  the  Court,  he  shall  indorse  the  original  depositions  with  a 
note,  authenticated  by  his  signature,  certifying  the  number  of  hours 
or  days  (as  the  case  may  be)  exclusively  employed  thereupon,  and  the 
fees  received  in  respect  thereof  (0). 

(0)  The  present  rules  47,  48  and  50,  were  Bubstituted  for  those  originally  issned 
by  Rules  of  the  Supremo  Court,  October,  1884. 

Where  48.  In  case  any  examiner  of  the  Court,  before  whom  according  to 

^ablo^to  act    ^^®  rotation  any  examination  is  to  be  taken,  shall  be  engaged  as 

examination     counsel  in  the  cause  or  matter  to  which  such  examination  relates,  or 

to  next  shall  from  illness  or  from  any  other  cause  be  unable  or  decline  to 

examiner.         take  such    examination,  the  same  shall  be  assigned  by  the  clerk  in 

rule  41  mentioned  to  another  examiner  of  the  Court  according  to 

the  rotation  aforesaid :   Provided  that  it  shall  be  the  duty  of  any 

examiner  before  whom  any  examination  is  pending  to  decline  any 

other  examination  in  any  case  where  the  acceptance  thereof  is  likely  to 

create  delay  or  inconvenience  in  the  taking  of  any  examination  before 

(p)  See  note  (0)  to  rule  47. 

Reference  to         49.  The  Court  or  a  judge  may,  if  they  or  he  think  fit,  direct  or 

particular        transfer  an  examination  to  any  one  in  particular  of  the  examiners  of 
exammer.  ,      >~  ^  x 

the  Court. 

Fees  and  50.  The  Court  or  a  judge  may,  on  the  application  of  an  examiner, 

expenses.         order  the  payment  to  him  by  the  party  prosecuting  the  order  of  the 

fees  and  expenses  payable  to  him  on  account  of  any  examination,  but 

without  prejudice  to  any  question  on  the  taxation  of  costs  as  to  the 

party  by  whom  the  costs  of  such  examination  should  eventually  bo 

borne  (y). 

{q)  See  note  (0)  to  role  47. 

FEES. 

£  *.  d. 
Fees  on               1.  For   every  examination  before  an  examiner  of  the 
examination.  Court  in  London  Or  Middlesex  (r) 1     1    0 

2.  For  the  examiner's  derk 0    2    6 

3.  For  each  hour,  or  part  of  an  hour,  occupied  in  such 

examination  beyond  two  hours   0  10    6 

4.  For  the  examiner's  clerk,  where  such   examination 

occupies  more  than  three  hours,  (in  addition  to  fee 

No.  2)  per  day    0    2     6 

5.  For  every  examination  before  an  examiner  of  the  Court 

elsewhere  than  in  London  or  Middlesex  (r) 5    5    0 

6.  For  every  day  of  six  hours,  or  part  of  a  day,  occupied 

in  such  examination  beyond  the  first  day    5    5    0 
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The  party  prosecuting  the  order,  or  his  solicitor,  shall  also  pay  all  O.  XXXVn. 
reasonable  travelling  and  other  expenses,  including  charges  for  the 
room  (other  than  the  examiner's  chambers)  where  the  examination  is 
taken. 

N.B.  The  fees,  Nos.  1,  2,  and  5  (as  the  case  may  be)  shall  be  paid 
by  the  party  prosecuting  the  order,  or  his  solicitor,  on  obtaining 
the  examiner's  note  of  time  and  place  for  the  examination.  The 
fees,  Nos.  3,  4,  and  6  (as  the  case  may  be),  shall  be  paid  so  soon 
as  the  examination  has  been  concluded,  together  with  any  travel- 
ling or  other  expenses  as  above  mentioned. 

(r)  The  following  rule  was  added  by  R.  S.  C,  October,  1884  :— 

Examinera^  Fees. 

Instead  of  the  words  '*  in  London  or  Middlesex"  in  fees  1  and  5,  read  **  within 
three  miles  from  the  principal  entrance  of  l^e  Royal  Courts  of  Justice." 


OEDER  XXXVin. 

I.  APFiDAvrrs  and  Depositions. 

1.  Upon  any  motion  (oo),  petition,  or  summons  evidence  may  be  Evidence  on 
given  by  affidavit;  but  the  Court  or  a  judge  may,  on  the  application  ™o*io»»  pe*i- 
of  either  party,  order  the  attendance  for  cross-examination  of  the  mons. 
person  making  any  such  affidavit  {pp)* 

{oo)  As  to  motions  for  judgment,  see  Ellit  v.  Robins^  60  L.  J.  Cb.  612. 

\pp)  As  to  wbat  affidavits  are  open  to  cross-examination,  see  note  to  Ord.  XXXVII. 
r.  20,  ante^  p.  427.  Where  the  parties  redded  in  the  country,  the  registrar  of  the 
Oonntj  Court  was  directed  to  take  the  cross-examination  {Lumb  v.  Oahum^  W.  N. 
(1884),  218). 


2.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter  in  which  Affidavits, 
it  is  sworn  (yy) ;  but  in  every  case  in  which  there  are  more  than  one  '^^''^  intituled, 
plaintiff  or  defendant,  it  shall  be  sufficient  to  state  the  full  name  of  the 
first  plaintiff  or  defendant  respectively,  and  that  there  are  other  plain- 
tiffs or  defendants,  as  the  case  may  be ;  and  the  costs  occasioned  by  Costs, 
any  unnecessary  prolixity  in  any  such  title  shall  be  disallowed  by  the 
taxing  officer. 

{qq)  Affidavits  must  be  correctly  intituled,  see  May  v.  Frinsepf  11  Jur.  1032;  Title  must  be 
Mackenzie  v.  Mackenzie^  6  De  G-.  &  Sm.  338  ;  Salomofi  v.  Staltnan,  4  Beav.  243,  where  correct, 
a  misnomer  of  the  defendant  in  an  affidavit  of  service  was  held  a  ground  for  dis-  norrection  of 
charging"  with  costs  the  order  obtained  on  the  motion ;  but  see  Hawea  v.  Bamfordy  gj-Q-a  jj,  fuig 
9  Sim.  663 ;  Re  Varteg  Chapel^  10  Hare,  App.  xxxvii. ;  Pearson  v.  JFilcoz,  10  Hare, 
App.  XXXV.,  where  affidavits  erroneously  intituled  were  allowed  to  be  taken  off  the 
file  and  re-sworn  without  a  fresh  stamp  ;  Fisher  v.  Coffey^  1  Jur.  N.  S.  966.     See 
also  JJnderdwm  v.  Stannard,  W.  N.  (1871),  170 ;  Re  Harris,  7  Jur.  N.  S.  166 ;  Re 
Barnes,  6  L.  T.  687. 

Under  special  circumstances  an  affidavit  may  be  ordered  to  be  filed  though  not 
intituled  in  any  cause  or  matter  (Salvidge  v.  Tutton,  20  L.  T.  300) ;  and  a  statutory 
declaration  of  no  settlement,  made  in  New  South  Wales,  but  not  intituled  in  the 
cause,  was  allowed  to  be  filed  with  an  affidavit  verifying  the  signatures  ( Whiting  v. 
Basseit,  14  Eq.  70). 

An  affidavit  in  a  contemplated  action  should  be  intituled  in  the  contemplated  Contemplated 
action  and  in  the  matter  of  the  Judicature  Acts  ( Young  v.  Bratsey,  1  Ch.  D.  277).       action. 
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O.XXXVni.      3.  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is  able 


Facts  deposed 
to  must  be 
within  know- 
ledge of  wit- 
ness, except 
on  interlocu- 
tory applica- 
tions. 

Costs. 

"Inter- 
locutory 
motions.*' 

Grounds  of 
belief  must 
be  shown. 

Costs. 


Affidavits  in 
England, 
where  sworn. 


Commis- 
sioners for 
oaths. 


Officer. 


Commis- 
Bioners  to 
express  time 
and  place  of 
taking  affi- 
davits. 


of  his  own  knowledge  to  prove,  except  on  interlocutory  motions^  on 
which  statements  as  to  his  beUef ,  with  the  grounds  thereof^  may  be 
admitted  [rr).  The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter,  or  copies  of 
or  extracts  from  documents,  shall  be  paid  by  the  party  filing  the 
same  («). 

(rr)  The  words  "interlocutory  motions"  include  all  interlocutory  applicatioDB 
Utc  Xew  CalltiOy  26  Sol.  J.  403).  Where  the  proceeding,  though  interlocutory  in 
form,  finally  decides  the  rights  of  the  parties,  evidence  on  information  and  belief  is 
not  admissible,  and  the  opposite  party  is  not  bound  to  contradict  it ;  but  if  in  the 
Court  below  he  deals  with  the  evidence  as  admissible,  he  may  be  precluded  from 
objecting  to  it  in  the  Court  of  Apjpeal  {Gilbert  v.  Endean^  9  Ch.  D.  259). 

The  affida\dt  must  show  the  grounds  of  the  witness's  belief  [Bidder  v.  Bridjuet, 
26  Ch.  D.  1). 

(«)  Affidavits  by  persons  having  no  personal  knowledge  of  the  matters  deposed  to 
cannot  be  used  at  the  hearing,  and  the  costs  of  them  wSl  be  disallowed  :  per  JesseL 
M.  R.,  W.  N.  (1876),  69  ;  and  see  also  Birat  v.  Frtnter,  W.  N.  (1882),  12;  and 
Ord.  LXy.  r.  27  (20),  infra.    As  to  scandalous  matter  in  affidavits  see  r.  11. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before  a  judge, 
district  registrar,  commissioner  to  administer  oaths  (/),  or  officer  em- 
powered under  these  rules  to  administer  oaths  (u). 

(t)  As  to  commissioners  to  administer  oaths  in  England,  see  the  Oaths  in  Chancery 
Act,  16  &  17  Vict.  c.  78.  By  s.  1  of  this  Act,  the  *' masters  extraordinary"  were 
to  cease  to  be  so  styled,  and  they  and  all  persons  thereafter  appointed  to  discharge 
their  duties  were  to  be  designated  **  commissioners  to  adminiater  oaths  in  Chancery 
in  England,"  and  bv  Cons.  Ord.  IV.  the  commissioners  were  not  to  do  any  act 
incident  to  their  office  within  ten  miles  of  Lincoln's  Inn  Hall.  Sect.  2  empowers 
the  Lord  Chancellor  to  appoint  any  persons  practising  as  solicitors  within  ten  miles 
of  Lincoln's  Inn  Hall,  at  their  place  of  business  (see  Jte  Record  and  Writ  Clerks, 
3  De  Gr.  M.  &  G.  723),  to  administer  oaths  and  take  declarations  in  Chancery,  who 
are  to  be  styled  **  London  commissioners  to  administer  oaths  in  Chancery,"  and  to 
be  entitled  to  a  fee  of  one  shilling  and  8ixx)ence  for  every  oath  administered  by 
them,  and  every  declaration,  affirmation,  or  attestation  of  honour  taken  by  them. 
Sect.  3  provides  for  the  appointment  of  commissioners  for  the  Channel  Islands 
(see  JRe  Dodd,  6  W.  R.  174),  and  the  Isle  of  Man ;  sect.  4  relates  to  stamps  on 
appointments ;  sect.  6  contains  a  saving  of  the  power  of  the  Lord  Chancellor  to 
appoint  persons  to  administer  oaths,  and  provides  that  any  reference  in  Acts  of 
Parliament  to  the  masters  extraordinary  shall  apply  to  commissioners ;  and  sect.  7 
provides  thatpersons  authorised  to*  administer  oaths  in  Chancery  may  administer 
oaths  in  the  Onancery  of  the  county  palatine  of  Lancaster. 

By  the  77th  section  of  the  Judicature  Act,  1873,  the  commissioners  are  attached 
to  the  Supreme  Court ;  and  by  sect.  82  of  the  same  Act,  they  are  made  oommis- 
sioners  to  administer  oaths  in  all  causes  and  matters  which  may  from  time  to  time 
be  depending  in  the  High  Court  or  the  Court  of  Apx)eal.  See  further  as  to  the 
appointment  and  removal  of  the  commissioners,  sect.  84  of  the  same  Act. 

(u)  Any  officer  of  the  Court  may  administer  oaths  (Ord.  XXXVII.  r.  19, 
anUf  p.  427). 

5.  Every  commissioner  to  administer  oaths  shall  express  the  time 

when  and  the  place  where  he  shall  taJce  any  affidavit,  or  the  acknow* 

lodgment  of  any  deed,  or  recognizance ;  otherwise  the  same  shall  not 

be  held  authentic,  nor  be  admitted  to  be  filed  or  enrolled  without  the 

leave  of  the  Court  or  a  judge ;  and  every  such  commissioner  shall 

express  the  time  when,  and  the  place  where,  he  shall  do  any  other  act 

incident  to  his  office  (v). 

(r)  This  rule  is  taken  from  Cons.  Ord.  IV.  An  affidavit  filed  on  the  registratioii 
of  a  bill  of  sale  was  held  sufficient  where  the  commissioner  signed  his  name  in  the 
jurat  but  did  not  add  his  title  as  commissioner  {Ex  parte  Johuon,  26  Ch.  D,  338). 
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6.  All  examinations,  affidavitSi  declarations,  affirmations,  and  attes-  0.  XXXVIII. 
tations  of  honour  in  causes  or  matters  depending  in  the  High  Court,  Examina- 
and  also  acknowledgments  required  for  the  purpose  of  enrolling  any  tlons,  &c., 
deed  in  the  central  office,  may  be  sworn  and  taken  in  Scotland  or  g^i^^^^. 
Ireland  or  the  Channel  Islands,  or  in  any  colony,  island,  plantation,  land,  Chaimel 
or  place  under  the  dominion  of  her  Majesty  in  foreign  parts,  before  J^^*  „  j 
any  judge,  Court,  notary  public,  or  person  lawfully  authorised  to  abroad, 
administer  oaths  in  such  country,  colony,  island,  plantation,  or  place 
respectively,  or  before  any  of  her  Majesty's  consuls  or  vice-consuls  in 
any  foreign  parts  out  of  her  Majesty's  dominions ;  and  the  judges  and 
other  officers  of  the  High  Court  shall  take  judicial  notice  of  the  seal 
or  signature,  as  the  case  may  be,  of  any  such  Court,  judge,  notary 
public,  person,  consul,  or  vice-consul,  attached,  appended,  or   sub- 
scribed to  any  such  examinations,  affidavits,  affirmations,  attestations 
of  honour,  declarations,  acknowledgments,  or  to  any  other  deed  or 
document  (u?). 

(tr)  This  rale  ia  taken  from  the  Chancery  Procedure  Act,  1852,  15  &  16  Vict. 
0.  86,  a.  22 ;  but  the  concluding  words  of  that  section,  *' to  be  used  in  the  said 
Court,"  are  omitted ;  see  as  to  these  words,  Brooke  v.  Brooke,  17  Ch.  D.  833. 

As  to  the  Isle  of  Man,  see  16  &  17  Vict.  0.  78,  s.  6.  Isle  of  Man. 

(A.)  Under  this  rule,  when  affidavits  in  the  colonies  and  within  her  Majesty's  Affl/^ftvifa 
dominions  aro  sworn  before  the  judges,  Courts,  and  persons  mentioned  in  the  text,  g^Qj^  ^  4^.^ 
no  yenfioation  of  their  signature  is  necessary  {ff ay  ward  v.  Stephens^  W.  N.  (1866),  Qoionies  • 
318  ;  36  L.  J.  Ch.  136),  because  the  Court  is  directed  to  take  judicial  notice  of  such  ' 

agnaturo ;  and  see  J^^  Ooss,  12  Jur.  N.  8.  595  ;  W.  N.  (1866),  256. 

(B.)  Affidavits  in  foreign  countries  not  forming  part  of  her  Majesty's  dominions  in  foreign 
may  be  sworn  in  two  ways —  countries  ; 

(1.)  Under  the  rule,  before  the  resident  consul  or  vice-consul,  and  judicial  notice  ][^fQpo  consul* 
will  be  taken  of  his  authority  and  official  seal  without  formal  verification :  comparo  * 

the  cases  in  which  such  official  seal  is  taken  in  proof  of  the  qualification  of  a  notary 
public,  &c., — e.  ff.f  Haggttt  v.  Iniff,  5  De  G.  M.  &  G.  910 ;  and  see  Ferguson  v. 
Beny<M,  16  W.  R.  71 ;  Bateman  v.  Cook,  3  De  G.  M.  &  G.  39. 

(2.)  Thongh  the  most  regular  course  is  now  to  have  the  affidavit  sworn  before  before  notary 
the  consul,  it  is  settled  that  there  is  nothing  to  prevent  its  being  sworn,  if  more  public,  &c. 
convenient,  according  to  the  former  practice,  irrespectively  of  the  rule — viz.,  before 
notaries  public,  or  before  persons  duly  authorised  by  the  law  of  the  foreign  country  to 
administer  oaths  there ;  (Cooke  v.  Wtlby,  25  Ch.  D.  769 ;  Cooper  v.  Moore,  W.  N. 
(1884),  78 ;  Brittlehank  v.  Smith,  ibid.  120  ;  Levitt  v.  Levitt,  2  H.  &  M.  626 ;  Haggitt 
V.  Imff'y  Re  Kenah,  15  W.  B.  781) ;  but  when  affidavits  are  thus  sworn  the  Court 
is  not  authorised  to  take  judicial  notice  of  such  person's  authority  and  signature, 
but  will  require  proper  proof  of  both  {Baillie  v.  Jaekwn,  3  Be  G.  M.  &  G.  38 ;  Re 
Earl,  4  K.  &  J.  300  ;  Re  Davis,  8  Eq.  98).  A  certificate  of  the  clerk  of  a  superior 
Court  of  New  York  was  held  sufficient  verification  in  Levitt  v.  Levitt;  see  Alex^ 
ander  v.  Nurse,  W.  N.  (1871),  249  ;  and  where  the  fund  was  small  such  verification 
of  signature  was  dispensed  with  (Mayne  v.  Butter,  13  W.  R.  128) ;  and  so  where 
the  suit  was  uncontested  (Lees  v.  Lees,  W.  N.  (1868),  268).  See  also  Smith  v.  Davies, 
17  "W.  R.  69 ;  Lyle  v.  JEllwood,  15  Eq.  67,  where  a  written  consent  was  given ; 
Whiting  v.  Bassett,  14  Eq.  70,  where  a  declaration  having  been  made  before  a  notair 
public  abroad,  the  declarants'  si^atures  were  allowed  to  be  verified  by  an  affidavit 
in  the  cause  ;  Bell  v.  Turner,  17  Eq.  439. 

In  XhretoH  v.  DrevMt,  12  W.  R.  66,  where  the  person  desiring  to  make  an  affidavit 
lived  a  hundred  miles  from  any  resident  consul,  and  there  was  great  difficulty  in 
swearing  it  before  any  notary  public,  the  Court  appointed  a  resident  solicitor  special 
examiner  to  take  the  evidence;  uid  in  Re  Seriven,  17  L.  T.  641,  affidavits  made  in 
the  state  of  Missonri,  U.  S.,  attested  by  the  governor  as  being  sealed  with  the  great 
seal  of  the  state,  were  admitted,  there  being  no  resident  consul ;  and  see  Cooper  v. 
Moore,  W.  N.  (1884),  78. 

It  must  be  remembered,  that  the  fact  of  a  consul  or  other  duly  authorised  person's  Signature  of 
signature  being  attached  to  a  document  does  not  make  the  document  itself  receivable  person  autho- 
in  evidence,  the  Court  being  only  bound  to  take  judicial  notice  of  the  seal  or  signa-  rized  to  ad> 
ture  {Re  Forbes,  1  W.  R.  32 ;  and  see  i2<?  Goss,  12  Jur.  N.  S.  595 ;  W.  N.  (1866),  minister  oath. 
256). 
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O.  XXXVIII.       As  to  the  general  words  at  the  end  of  the  rule,  siae  Armstrong  ▼.  StoeJchamy  11 
Jur.  97. 

False  swear-         Sections  23  and  24  of  the  Chancery  Procedure  Act,  1852,  are  still  in  force,  and  pro- 
ing"  or  forging  Tide  penalties  for  false  swearing  before  any  person  authorized  to  adminiBter  oathfl, 
official  seal.       or  for  forging  the  signature  or  seal  of  any  such  person,  or  of  any  jadg«  or  notary 
public. 


Affidavits  to 
be  in  first 
person,  and 
divided  into 
paragraphs. 

Costs. 


Form  of 
affidavit. 

Irreorular  affi- 
davits, when 
admitted. 


Description 
of  deponent. 


Several 
deponents. 


Signature  of 
deponent. 


Affidavits, 
where  to  be 
filed. 


7.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  and  shall 
be  divided  into  paragraphs,  and  every  paragraph  shaU  be  numbered 
consecutively,  and  as  nearly  as  may  be  shall  be  confined  to  a  distinct 
portion  of  the  subject.  Every  affidavit  shall  be  written  or  printed 
bookwise.  No  costs  shall  be  allowed  for  any  affidavit  or  part  of  an 
affidavit  substantially  departing  from  this  rule  {x), 

(jr)  The  first  paragraph  of  this  rule  is  taken  from  Cona.  Ord.  XVIII.  r.  1,  and 
sect.  37  of  the  Chancery  Procedure  Act,  1862. 

The  form  must  be  **I  make  oath  and  say,"  {Alkn  v.  Taylor ^  10  Eq.  62),  but 
affidavits  sworn  in  America  in  the  third  person  were  received  as  evidence  in  Re 
Husband,  12  L.  T.  303;  Bryden  v.  Frost ,  8  Sim.  380  ;  and  trifling  irregularities  have 
been  overlooked;  see  r.  14;  Gates  y,  Buckland,  13  W.  R.  67  ;  Meek  v.  Ward,  10  Hare, 
App.  i. ;  but  the  signature  of  the  party  cannot  be  dispensed  with  {Anderson  y.  Siather, 
9  Jur.  1086 ;  as  to  marksmen,  see  rule  13,  and  Anon.  v.  Christopher,  11  Sim.  409) ;  nor 
the  words  "make  oath"  {Phillips  v.  Prentice,  2  Hare,  542  ;  He  XewUm,  2  De  G.  F.  &  J. 
3).  But  after  the  affidavit  had  been  filed  it  was  held  too  late  to  take  the  objection 
that  the  words  "  make  oath  and  say  "  were  omitted  {Ex  parte  Torkinyton,  9  Ch.  298). 

8.  Every  affidavit  shall  state  the  description  and  true  place  of  abode 
of  the  deponent  (y). 

{y)  This  rule  does  not  apply  to  affidavits  by  the  parties  to  the  action,  who  may  be 
described  as  **  the  above-named  plaintiff,*'  or  "  the  above-named  defendant," 
simply ;  see  Daniell,  626.  It  is  not  sufficient  to  describe  a  deponent  as  "  gentleman  " 
{Pe  Orde,  24  Oh.  B.  271  ;  31  W.  R.  801,  where  the  oosts  of  the  affidavit  were  dis- 
allowed on  this  ground). 

9.  In  every  affidavit  made  by  two  or  more  deponents  the  names  of 
the  several  persons  making  the  affidavit  shall  be  inserted  in  the  jurat, 
except  that  if  the  affidavit  of  all  the  deponents  is  taken  at  one  time  by 
the  same  officer  it  shall  be  sufficient  to  state  that  it  was  sworn  by  both 
(or  all)  of  the  "  above-named  '*  deponents  (z). 

(z)  An  affidavit  should  be  signed  by  the  deponent  at  the  side  of  the  jurat  {Anderson 
V.  Slather,  9  Jur.  1085 ;  and  see  Pe  Yearley,  W.  N.  (1874),  168) ;  and  the  person 
before  whom  it  is  sworn  must  sign  his  name  at  the  foot  of  the  jurat  {Ex  parte  Hey» 
mann,  7  Ch.  488). 

10.  Every  affidavit  or  other  proof  used  in  admiralty  actions  shall  be 
filed  in  the  admiralty  registry :  every  affidavit  used  in  probate  actions 
shall  be  filed  in  the  probate  registry :  eveiy  affidavit  used  on  the 
Grown  side  of  the  Queen's  Bench  Division  shall  be  filed  in  the  crown 
office  department :  every  affidavit  used  in  a  cause  or  matter  proceeding 
in  a  district  registry  shall  be  filed  there :  and  every  other  affidavit 
used  shall  be  filed  in  the  central  office  (a).  There  shall  be  appended 
to  every  affidavit  a  note  showing  on  whose  behalf  it  is  filed,  and  no 
affidavit  shall  be  filed  or  used  without  such  note,  unless  the  Court  or  a 
judge  shall  otherwise  direct  (b). 

{a)  As  to  the  time  for  filing  affidavits  to  be  used  on  interlocutory  applications,  see 
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rule  25  of  tliis  order  and  note  thereto,  post,  p.  439.    Affidavits  are  filed  in  the  filing  O.  XXXVIII. 

and  record  department  of  the  office  (Ord.  LXl.  r.  1,  infra).  

(b)  The  latter  part  of  this  rule  is  taken  from  G.  O.,  5th  February,  1861,  rule  18. 

11.  The  Court  or  a  judge  may  order  to  be  struck  out  from  any  Scandalous 
affidavit  any  matter  wliich  is  scandalous,  and  may  order  the  costs  of 

any  application  to  strike  out  such  matter  to  be  paid  as  between  solicitor 
and  client  (c). 

(e)  This  rule  is  new,  but  it  only  adopts  the  practice  of  the  old  Court  of  Chancery ; 
see  CracknaU  v.  Janton,  11  Ch.  D.  1 ;  Goddard  v.  Parr,  3  W.  R.  633 ;  24  L.  J.  Ch, 
783  ;  Kemiek  v.  Kemick,  12  W.  R.  335  ;  Taylor  v.  Keily,  W.  N.  (1876),  139  ;  and  as 
to  scandalous  matter  generally,  see  Ord.  XIX.  r.  27,  ante,  p.  360  ;  Ord.  XXXI. 
rr.  6,  7,  ante,  p.  386. 

The  Court  has  jurisdiction,  apart  from  any  rule,  to  order  oppressive  and  improper  Taking  docu- 
documents  to  be  taken  oft  the  file  (Hill  v.  Hart  Davis,  26  Ch.  D.  470).  ments  off  the 

file. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof  any  interlinea-  Alterations  in 
tion,  alteration,  or  erasure,  shall  without  leave  of  the  Court  or  a  judge 

be  read  or  made  use  of  in  any  matter  depending  in  Court  unless  the 
interlineation  or  alteration  (other  than  by  erasure)  is  authenticated  by 
the  initials  of  the  officer  taking  the  affidavit,  or  if  taken  at  the  central 
office,  either  by  his  initials  or  by  the  stamp  of  that  office,  nor  in  the 
case  of  an  erasure,  unless  the  words  or  figures  appearing  at  the  time 
of  taking  the  affidavit  to  be  written  on  the  erasure  are  rewritten 
and  signed  or  initialed  in  the  margin  of  the  affidavit  by  the  officer 
taking  it  (d). 

{d)  See  Gill  y.  Gilbard,  9  Ha.  App.  xvi.  No  alteration  can  properly  be  made  in  any 
affidavit  after  it  has  been  sworn,  and  any  commissioner  initialing  such  an  alteration 
commits  an  irregularis,  and  renders  himself  liable  to  Hie  revocation  of  his  commis- 
sion.    {Notice,  perh.C.;  W.  N.  (1882),  Part  II.,  81). 

13.  "Where  an  affidavit  is  sworn  by  any  person  who  appears  to  the  Affidavit  of 
officer  taking  the  affidavit  to  be  illiterate  or  blind,  the  officer  shall  tliid^person. 
certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence  to  the 
deponent,  that  the  deponent  seemed  perfectly  to  understand  it,  and 

that  the  deponent  made  his  signature  in  the  presence  of  the  officer. 
No  such  affidavit  shall  be  used  in  evidence  in  the  absence  of  this 
certificate,  unless  the  Court  or  a  judge  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to  and  appeared  to  be  perfectly  understood  by 
the  deponent  (e), 

{e)  Where  a  marksman  signed  an  affidavit  with  his  name,  his  hand  bein^  guided.  Marksman, 
the  affidavit  was  ordered  to  be  taken  off  the  file  {Anon.  v.  Christopher,  11  Sua.  409) ; 
and  so,  where  it  did  not  appear  that  the  affidavit  of  an  illiterate  deponent  had  been 
read  over  to  him  in  the  presence  of  the  commissioner  {Re  Longstaff,  W.  N.  (1884),  216). 
See  further,  as  to  affidavits  by  blind  or  illiterate  persons,  Daniell,  629  ;  Femyhough 
V.  Naylor,  W.  N.  (1876),  22 ;  23  W.  R.  228.  Where  a  deponent  is  of  unsound 
mind  on  any  point  the  fact  should  be  noticed  in  the  jurat  {Spittle  v.  Walton, 
11  Eq.  420). 

14.  The  Court  or  a  judge  may  receive  any  affidavit  sworn  for  the  Court  may 

receive  ds" 

purpose  of  being  used  in  any  cause  or  matter,  notwithstanding  any  fective  or 
defect  by  misdescription  of  parties  or  otherwise  in  the  title  or  jurat,  irregular 
or  any  other  irregularity   in   the  form  thereof,    and   may  direct  a 
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Original 
afficUiTit. 


O.  XXXVIII.  memorandum  to   be   made   on  the  document  that  it  has  been  so 
received  («e). 

{ee)  See  note  to  r.  7. 

15.  In  cases  in  which  by  the  present  practice  an  original  affidavit 
is  allowed  to  be  used,  it  shall  before  it  is  used  be  stamped  with  a 
proper  filing  stamp,  and  shall  at  the  time  when  it  is  used  be  delivered 
to  and  left  with  the  proper  officer  in  Court  or  in  Chambers,  who  shall 
send  it  to  be  filed.  An  office  copy  of  an  affidavit  may  in  all  cases  be 
used,  the  original  affidavit  having  been  previously  filed,  and  the  copy 
duly  authenticated  with  the  seal  of  the  office  {/). 

» 

(/)  Unfiled  affidavits  may  bo  used  on  an  ex  parte  application  where  the  matter 
is  pressing  and  when  the  offices  are  closed  (A.-G.  v.  Lewis,  8  Beav.  179;  CarrY. 
Morice,  16  Eq.  125  ;  Campana  v.  Webb,  22  W.  R.  622;  Niefnann  v.  Harris,  W.  N. 
(1870),  6  ;  Mereers'  Co,  v.  Great  Northern  Railway,  14  Beav.  20) ;  but  not  where 
the  respondent  has  been  served  and  does  not  apx>ear  and  the  application  is  made  on 
an  affidavit  of  service  {Farrer  v.  Sykes,  43  L.  J.  Ch.  392). 


Unffied 
affidavit. 


Affidavit  not 
to  be  sworn 
before  soli- 
citor of  party. 


Clerk  or 
partner  of 
solicitor. 


Affidavit  filed 
after  time. 


Affidavit  in 
support  of 
ex  parte  Kg"^' 
cation  to  be 
made  before 
application. 


Kotioe  to  be 
given  of  in- 
tention to  use 
affidavit  in 
chambers. 


16.  No  affidavit  shall  be  sufficient  if  sworn  before  the  solicitor  acting 
for  the  party  on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any 
agent   or    correspondent    of    such    solicitor,    or    before   the    party 

himseK  {g), 

(jgi)  This  and  the  next  rule  are  new  but  adopt  the  settled  practice  of  the  Court ; 
see  huke  of  Xorthumberland  v.  Tbdd,  7  Ch.  D.  777,  and  cases  there  cited.  It  has 
been  held,  however,  that  a  plaintiff,  being  a  solicitor  but  not  the  solicitor  in  the 
cause,  may  put  in  an  affidavit  sworn  before  his  clerk  [Foster  v.  Harvey ,  4  De  G.  J. 
&  Sm.  69 ;  9  L.  T.  405).     See  next  rule. 

17.  Any  affidavit  which  would  be  insufficient  if  sworn  before  the 
solicitor  himself  shall  be  insufficient  if  sworn  before  his  derk,  or 
partner  {h). 

(A)  See  note  to  rule  16. 

18.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit 
filed  after  that  time  shaU  be  used,  unless  by  leave  of  the  Court  or  a 
judge  (t). 

(i)  This  and  the  next  rule  are  taken  from  R.  G.  H.  T.  1853|  ir.  145,  146. 

19.  Except  by  leave  of  the  Court  or  a  judge  no  order  made  ex  parte 
in  Court  founded  on  any  affidavit  shall  be  of  any  force  unless  the 
affidavit  on  which  the  application  was  made  was  actually  made  before 
the  order  was  applied  for,  and  produced  or  filed  at  the  time  of  making 
the  motion  (k). 

(k)  See  note  to  rule  18. 

n.  Apfidayits  Ain)  Evidenoe  in  Chambe&s. 

20.  The  party  intending  to  use  any  affidavit  in  support  of  any 
application  made  by  him  in  Chambers  in  the  Chancery  Division  shall 
give  notice  to  the  other  parties  concerned  of  his  intention  in  that 
behalf  (/). 

(t)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  27. 

An  undertaking  not  to  use  an  affidavit  at  the  hearing  does  not  preclude  its  being 
used  upon  an  inquiry  in  Chambers  {Jenner  v.  Morris,  10  W.  R.  640). 
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21.  All  affidavits  which  have  been  previoufily  made  and  read  in  O.XXXVm. 
Court  upon  any  proceeding  in  a  cause  or  matter  may  be  used  before  j^da^ita 

the  judge  in  Chambers  (m).  iwed  in  Court 

may  be  msed 

(m)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  28 ;  cf.  O.  0.,  Febroaiy  5,  in  Chambers. 
1861,  r.  16. 

Affidavits  used  in  Chambers  are  open  to  cross-examination ;  but  an  application 
to  compel  attendance  for  cross-examination  will  be  refused  if  made  vexatiously 
{Fenton  v.  Cumberlege,  W.  N.  (1883),  116). 

22.  Every  alteration  in  an  account  verified  by  affidavit  to  be  left  at  Alterations  in 
chambers  shall  be  marked  with  the  initials  of  the  commissioner  or  iJ^^d. 
officer  before  whom  the  affidavit  is  sworn,  and  such  alterations  shall 

not  be  made  by  erasure  (n). 

(n)  This  and  the  two  following  rules  are  taken  from  rules  10,  11  and  12  of  the 
Regulations  as  to  Business  in  Chambers  of  8th  August,  1857. 

23.  Accounts,  extracts  from  parish  registers,  particulars  of  creditors'  Accounts,  &o. 
debts,  and  other  documents  referred  to  by  affidavit,  shall  not  be  toasexMbits. 
annexed  to  the  affidavit,  or  referred  to  in  the  affidavit  as  annexed,  but 

shall  be  referred  to  as  exhibits  (o). 

(o)  See  note  to  rule  22. 

24.  Every  certificate  on  an  exhibit  referred  to  in  an  affidavit  signed  Certificates  on 
by  the  commissioner  or  officer  before  whom  the  affidavit  is  sworn  shall  i^tul^^ 
be  marked  with  the  short  title  of  the  cause  or  matter  (/>).  the  cause. 

{p)  See  note  to  rule  22. 

m.  Trial  on  Affidavit. 

25.  Within  fourteen  days  after  a  consent  for  taking  evidence  by  Timeforfiling 
affidavit  as  between  the  parties  has  been  given,  or  within  such  time  ^^i^t^ 
as  the  parties  may  agree  upon,  or  the  Court  or  a  judge  may  allow,  the 

plaintiff  shall  file  his  affidavits  and  deliver  to  the  defendant  or  his 
solicitor  a  list  thereof  (g). 

is)  The  rules  in  this  part  of  the  order  apply  only  to  evidence  at  the  trial  of  the  Evidence  at 
action.    As  to  the  consent  here  mentioned,  see  Ord.  a  XXVII.  r.  1,  and  note  there-  trial, 
to,  anUf'p.  422. 

Under  the  old  practice  no  affidavit  to  be  used  at  the  hearing,  even  of  a  suit  for  Affidavit  in 
an  injunction,  could  be  sworn  before  bill  filed  {Francome  v.  Francotne,  13  W.  K.  355  ;  action  not 
Fennel  v.  Browne  18  Jur.  1051) ;  but  see  now  Young  v.  Brasteg,  I  Ch.  D.  277,  where  yet  begun, 
an  affidavit  was  allowed  to  be  entitled  in  an  action  not  jet  begun  and  in  the  matter 
of  the  Judicature  Acts. 

So  in  g^eral  affidavits  to  be  used  in  support  of  a  petition  should  be  sworn  after 
it  is  presented  {Se  Western  Benefit  Buiiding  Society,  33  Bear.  368) ;  but  where  the 
petition  was  for  payment  of  money  out  of  Court,  an  affidavit  sworn  before  the 
petition  was  presented,  but  after  payment  of  the  money  in,  was  received  (Be  Varley, 
14  W.  R.  98  ;  J20  Qombault,  W.  N.  (1868),  243). 

Affidavits  to  be  used  on  motions  or  petitions  may  be  filed  up  to  the  last  moment  Time  forfiling 
before  the  hearing  {Munroe  v.  Wxvenhoe,  ^,  Bail.  Co.,  13  W.  B.  880 ;  Fx  parte  affidavits  on 

ZeieetteTf  6  Ves.  429  ;  Jones  v.  ,  8  Ves.  46  ;  Electric  Telegraph  Co,  v.  JVb«,  2  interlocutory 

Coop.  67,  where  the  hearing  was  postponed  to  give  time  to  file  them ;  see,  how-  applications. 

ever,  Clement  v.  Gr\ffith,  Coop.  470).     In  a  very  special  case  affidavits  filed  after  ti^e 

motion  was  opened  were  admitted  {East  Lancashire  Bail.  Co,  v.  Hattersley,  8  Hare, 

87  ;  and  see  Smith  y.  Swansea  Dock  Co.,  9  Hare,  App.  xx.) ;  and  where  an  affidavit 

was  filed  too  late  for  the  hearing  of  a  petition,  it  has  been  admitted  on  appeal  {Be 

GibraUar  Banking  Co.,  13  L.  T.  263). 
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O.  XXXVIII. 

Affidavits  of 
service. 


Time,  when 
enlarged. 

Cases  of 
surprise. 

For  purpose 
of  answering 
late  affidavit^ 


or  to  explain 
them. 


Not  applied 
for  ex  parte. 


By  the 
defendant. 


Affidavits  in 
reply. 


Affidavits 
strictly  in 
reply. 


Cross- 
examination 
of  deponent. 


Affidavits  of  service  ought  properly  to  bo  filed  before  the  rising  of  the  Court  an 
the  day  on  which  the  application  is  made  [Lord  MilUoicn  v.  Stuarty  8  Sim.  34) ;  but 
this  rule  has  often  been  departed  from  since  the  Judicature  Acts,  and  the  Court  of 
Appeal  recently  declined  to  discharge  an  order  simply  because  the  rule  had  not  been 
complied  with  {Scear  v.  IVebh^  25  Ch.  D.  84) ;  and  the  registrars  are  now  authorized 
to  accept  an  affidavit  of  service  sworn  and  filed  at  any  time  before  the  order  is 
drawn  up  [Memorandum ^  28  Sol.  J.  591). 

The  time  for  filing  affidavits  and  taking  evidence  may  be  enlarged  in  proper 
cases;  see  And^rton  v.  Yates,  15  Jur.  833;  Mayes  v.  Mayes,  11  Jur.  N.  S.  1033; 
JJ'raf/f/  V.  IVraijg^  11  Jur.  701. 

Thus,  where  affidavits  were  filed  just  before  the  close  of  the  time,  containing 
charges  as  to  which  no  issue  had  been  raised  in  the  pleadings,  counter  affidavits 
were  allowed  [Scott  v.  Mayor  of  Liverpool,  1  De  G.  &  J.  369) ;  and  similar  leave 
was  given,  the  period  for  cross- examination  being  also  enlarged,  ia  Phillips  y.  Ward€^ 
2  Jur.  N.  S.  33 ;  and  see  Hope  v.  Threlfall,  1  Sm.  &  G.  App.  xxi. ;  Douylas  v.  Arch' 
butt,  23  Beav.  293.  So  the  Court  has  a  discretion  to  allow  such  affidavits  to  be 
read  at  the  hearing  [lioyse  v.  Coklouyhy  1  K.  &  J.  124  ;  Thompson  v.  Partridge,  4  De 
G.  M.  k  G.  794  ;  Bayley  v.  Cass,  10  W.  R.  370  ;  but  see  Smith  v.  Pilgrim,  2  Ch.  D. 
133) ;  and  the  cause  may  be  ordered  to  stand  over,  to  give  the  other  side  time  to 
answer  them  (Heath  v.  Wallingford,  12  L.  T.  631). 

Where  the  Court  gave  a  plaintiff  leave,  seven  months  after  he  had  given  notioe 
of  motion  for  decree,  to  use  as  evidence  an  examination  of  the  defendant  taken  in 
another  cause,  the  defendant  was  allowed  to  file  affidavits  in  explanation,  though 
the  cause  was  in  the  paper  [Watson  v.  Cleaver,  20  Beav.  137). 

The  Court  has  a  discretion  to  allow  one  party  to  cross-examine  the  other*8  wit- 
nesses before  filing  his  own  affidavits  ;  see  Morey  v.  Vandenburg,  14  L.  T.  542. 

The  application  for  extended  time  should  not  be  made  ex  parte  [Richards  t.  Curlewig, 
2  W.  R.  481). 

Leave  was  granted,  after  the  time  for  closing  evidence  had  passed,  to  file  affi- 
davits verifying  extracts  from  a  register  of  a  Scotch  Court  of  law  [McLachlan  t.  Lord^ 
14  L.  T.  98). 

This  and  the  two  next  rules  are  founded  on  Cons.  Ord.  XXXIII.  Ft.  II.  rr.  5, 
6  and  7. 

26.  The  defendant,  within  fourteen  days  after  delirery  of  sucli 
list,  or  within  such  time  as  the  parties  may  agree  upon,  or  the  Court 
or  a  judge  may  allow,  shall  file  his  affidavits  and  deliver  to  the  plain- 
tiff or  his  solicitor  a  list  thereof. 

27.  Within  seven  days  after  the  expiration  of  the  last-mentioned 
fourteen  days,  or  such  other  time  as  aforesaid,  the  plaintiff  shaU  file 
his  affidavits  in  reply,  which  affidavits  shall  be  confined  to  matters 
strictly  in  reply  (r),  and  shall  deliver  to  the  defendant  or  his  solicitor 
a  list  thereof. 

(r)  The  plaintiff's  affidavits  in  reply  may  be  confinnatory  of  his  evidence  in  chief 
(Peacock  v.  Harper,  7  Ch.  D.  648). 

Affidavits  in  reply  will  not  be  ordered  to  be  taken  off  the  file  on  the  defendant's 
allegation  that  they  are  not  confined  to  matters  strictly  in  reply ;  but,  if  at  the 
hearing  they  turn  out  to  be  so,  the  Court  will  disregtird  them,  or  g^ve  the  defendant 
leave  to  answer  them  (Gilbert  v.  Comedy  Opera  Co.,  16  Ch.  D.  694). 

28.  When  the  evidence  is  taken  by  affidavit,  any  party  desiring  to 
cross-examine  a  deponent  who  has  made  an  affidavit  filed  on  behalf  of 
the  opposite  party  may  serve  upon  the  party  by  whom  such  affidavit 
has  been  filed  a  notice  in  writing,  requiring  the  production  of  the  de- 
ponent for  cross-examination  at  the  trial,  such  notice  to  be  served  at 
any  time  before  the  expiration  of  fourteen  days  next  after  the  end  of 
the  time  allowed  for  filing  affidavits  in  reply,  or  within  such  time  as 
in  any  case  the  Court  or  a  judge  may  specially  appoint ;  and  unless 
such  deponent  is  produced  accordingly,  his  affidavit  shall  not  be  used 
as  evidence  unless  by  the  special  leave  of  the  Court  or  a  judge.     The 
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party  producing  such  deponent  for  cross-examination  shall  not  be  O.XXXVin. 
entitled  to  demand  the  expenses  thereof  in  the  first  instance  from  the 
party  requiring  such  production  (*). 

(«)  Thia  and  the  next  rule  are  taken  from  General  Order,  6th  February,  1861,  G-0.  5th  Feb. 

r.  19.  1861,  r.  19. 

The  deponent  may  be  cross-examined,  even  though  his  affidavit  has  not  been  Cross- 
used  by  tne  party  who  filed  it  (Ex  parte  Childt  20  Ch.  D.  126).  examination 

If  the  deponent  is  not  produced  for  cross-examination  when  required,  his  affidavit  of  deponent, 
cannot  be  used  without  special  leave,  and  it  is  therefore  irregular  to  move  to  take  it 
off  the  file  {Meyrick  v.  Jafnes,  W.  N.  (1877),  120 ;  46  L.  J.  Ch.  679  ;    and  see  Be 
Brito  V.  Hillel,  15  Eq.  213). 

The  party  producing  the  deponent  bears  the  cost  thereof  in  the  first  instance.  Expense  of 

whether  the  cross-examination  takes  place  at  the  trial,  or,  it  would  seem,  on  an  affi-  producing 

davit  filed  after  decree  for  the  purpose  of  proceedings  in  Chambers ;    see  Ord.  deponent  for 

XXXVII.  rr.  21,  22,  ante,  p.  428 ;  Me  Knight,  Knight  v.  Gardner,  25  Ch.  D.  297,  cross-exami- 

where  the  contrary  was  decided  under  Ord.  XXXVIII.  r.  4,  R.  S.  C.  1876.  nation. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in  the  last  pre-  Attendance 
ceding  rule  is  given  shall  be  entitled  to  compel  the  attendance  of  the  exa^n^tion 
deponent  for  cross-examination  in  the  same  way  as  he  might  compel  how  enforced, 
the  attendance  of  a  witness  to  be  examined  (/). 

(t)  See  Ord.  XXXVII.,  Pt.  11.,  ante,  p.  423. 

30.  When  the  evidence  under  this  order  is  taken  by  affidavit,  such  Evidence  to 
evidence  shall  be  printed,  and  the  notice  of  trial  shall  be  given  at  the  ^  prmted. 
same  time  after  the  close  of  the  evidence  as  in  other  cases  is  by  these 

rules  provided  after  the  close  of  the  pleadings  (u) :  provided  that  other 
affidavits  may  be  printed  if  aU  the  parties  interested  consent  thereto, 
or  the  Court  or  a  judge  so  order :  provided  also,  that  this  rule  shall 
not  apply  in  the  Probate,  Divorce  and  Admiralty  Division  to  default 
actions  in  rem,  or  references  in  actions,  or  actions  for  limitation  of 
liability,  unless  the  Court  or  a  judge  shall  otherwise  order. 

(m)  As  to  notice  of  trial,  see  Ord.  XXXVI.,  Pt.  III.,  ante,  p.  413. 
Evidence  may  be  taken  by  affidavit,  under  a  judge's  order,  after  notice  of  trial 
has  been  given,  notwithstanding  this  rule  {Waring  v.  Laceg,  24  W.  R.  318). 
As  to  printing,  see  Ord.  LXVI.,  infra. 

OBDEE  XXXIX. 

Motion  for  New  Tbial.  . 

1.  Every  motion  for  a  new  trial  or  to  set  aside  a  verdict,  finding,  or  Motion  for 

judgment,  shall  be  made  (1)  in  every  cause  or  matter  by  the  principal  ^®^*™^- 

Act  assigned  to  the  Probate,  Divorce  and  Admiralty  Division,  where  • 

there  has  been  a  trial  thereof  or  of  any  issue  therein  with  a  jury,  to  a 

Divisional  Court  of  that  Division,  one  of  the  judges  of  which  shall 

(when  practicable)  sit  on  the  hearing  of  such  motion ;  (2)  in  every 

other  cause  or  matter,  where  there  has  been  a  trial  thereof  or  of  any 

issue  therein  with  a  jury,  to  a  Divisional  Court  of  the  Queen's  Bench 

Division ;  and  (3)  where  there  has  been  a  trial  without  a  juiy,  by 

appeal  to  the  Court  of  Appeal  {v). 

{p)  "Where  an  action  has  been  tried  by  a  County  Court  judge  without  a  jury,  the 
appUcation  must  be  made  to  the  Divisional  Court,  and  not  to  the  Court  of  Appeal 
{Swantea  Building  Society  ▼.  Daviee,  12  Q.  B.  D.  21). 
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O.  XXXIX. 

Judge. 

Application 
for  new  trial 
to  be  by  notice 
of  motion. 


Notice  of 
motion. 


2.  No  judge  shall  sit  on  the  hearing  of  any  motion  for  a  new  trial 
in  any  cause  or  matter  tried  with  a  jury  before  himself. 

3.  Every  application  for  a  new  trial  shall  be  by  notice  of  motion, 
and  no  rule  nisi,  order  to  show  cause,  or  formal  proceeding  other  than 
such  notice  of  motion,  shall  be  made  or  taken.  The  notice  shall  state 
the  grounds  of  the  application,  and  whether  all  or  part  only  of  the 
verdict  or  findings  is  complained  of. 

4.  The  notice  of  motion  shall  be  an  eight  days'  notice,  and  shall  be 
served  within  the  times  following :  viz.,  if  the  trial  has  taken  place  in 
London  or  Middlesex,  within  eight  days  after  the  trial ;  if  the  trial  has 
taken  place  elsewhere  than  in  London  or  Middlesex,  within  seven  days 
after  the  last  day  of  sitting  on  the  circuits  for  England  and  Wales 
during  which  the  trial  shall  have  taken  place.  The  time  of  the  vaca- 
tions shall  not  be  reckoned  in  the  computation  of  the  time  for  serving 
the  notice  of  motion. 

5.  The  notice  may  be  amended  at  any  time  by  leave  of  the  Court  or 
a  judge  on  such  terms  as  the  Court  or  judge  may  think  just. 

6.  A  new  trial  shall  not  be  granted  on  the  ground  of  misdirection 
or  of  the  improper  admission  or  rejection  of  evidence,  or  because  the 
verdict  of  the  jury  was  not  taken  upon  a  question  which  the  judge  at 
the  trial  was  not  asked  to  leave  to  them,  unless  in  the  opinion  of  the 
Court  to  which  the  application  is  made  some  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned  in  the  trial ;  and  if  it  appear 
to  such  Court  that  such  wrong  or  miscarriage  affects  part  only  of  the 
matter  in  controversy,  or  some  or  one  only  of  the  parties,  the  Court 
may  give  final  judgment  as  to  part  thereof,  or  some  or  one  only  of  the 
parties,  and  direct,  a  new  trial  as  to  the  other  part  only  or  as  to  the 
other  party  or  parties  {w). 

(w)  As  to  the  practice  of  the  Court  of  Chancery  in  granting  new  trialB  of  iflsues, 
see  Daniell,  p.  757  et  »eq.  This  rule  applies  to  a  motion  in  the  High  Court  for  a 
new  trial  in  a  County  Court  action  {Shapcott  v.  Chappelly  12  Q.  B.  D.  68), 

New  trial  on        7.  A  new  trial  may  be  ordered  on  any  question,  whatever  be  the 
wme  question  grounds  for  the  new  trial,  without  interfering  with  the  finding  or 

decision  upon  any  other  question. 
Stamping  not       8.  A  new  trial  shall  not  be  granted  by  reason  of  the  ruling  of  any 
^,!J^d^'**       judge  that  the  stamp  upon  any  docimient  it  sufficient,  or  that  the 

document  does  not  require  a  stamp. 


Amendment. 


Grounds  for 
granting  new 
trial. 


Motion  for 
judgment. 


Motion  for 
judgment  to 
be  set  down  in 


ORDEE  XL. 

Motion  foe  Judgmekt. 

1.  Except  where  by  the  Acts  or  by  these  rules  it  is  provided  tkat 

judgment  may  be  obtained  in  any  other  manner,  the  judgment  of  the 

Court  shall  be  obtained  by  motion  for  judgment  (:r). 

(x)  The  fallowing  notice  was  issued  in  1876  as  to  the  hearing  of  motions  for  judg- 
ment and  of  short  causes — 

**  The  Master  of  the  Bolls  and  the  Vice-Chancellors  hare  given  directions  that 
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<(  motions  for  iudgment  in  aotionB  ahall  not  be  brought  on  as  ordinary  motions  but      Ord.  XL. 
**  shall  be  set  down  in  the  cause  book. 


"  They  can  be  marked  short  on  production  of  the  usual  certificate  of  counsel,  and  cause  book, 
* '  will  then  be  placed  in  the  paper  on  the  first  short  cause  day  after  the  day  for  which  but  can  be 
*<  notice  is  given.    If  not  marked  short,  they  will  come  into  the  general  paper  in  heard  as 
**  their  regular  turn.  short  cause. 

**It  will  be  advisable  that  the  notices  of  motion  for  judgment  should,  if  it  is  in- 
'*  tended  to  mark  them  short,  contain  a  statement  to  that  effect,  and  also  a  state* 
**  ment  that  no  further  notice  will  be  given  of  their  having  been  so  marked.  Such 
'*  statement  will  dispense  with  the  necessity  for  giving  defendants  further  notice 
'*  that  motions  for  judgment  have  been  marked  short. 

**  Where  a  defendant  makes  his  defence  and  the  plaintiff  moves  under  Ord.  XL. 
'*  r.  11  [now  Ord.  XXXII.  r.  6,  antej  p.  395],  for  such  order  as  he  is  entitled  to  on 
*'  the  admissions  of  the  defendant,  the  action  need  not  be  set  down,  but  if,  on  the 
**  motion  being  made  it  appears  that  there  must  be  a  discussion  or  argument,  it  may 
"  be  ordered  to  go  into  the  general  paper  subject  to  any  order  for  its  being  advanced." 
See  W.N.  (1877),  p.  88  (Pt.  IL) ;  Seton,  p.  38. 

An  action  for  the  rectification  of  a  settlement  will  not  be  heard  as  a  short  cause 
{ClenneU  v.  Clennell,  W.  N.  (1884),  14). 

**  In  order  to  set  the  motion  down  a  copy  of  the  notice  of  motion  must,  if  the 
'*  action  is  proceeding  in  London,  be  produced  to  the  officer  of  the  registrar's  office 
**  of  the  Royal  Courts  of  Justice,  and  two  printed  copies  of  the  plea(Sngs  must,  at 
"  the  same  time,  be  delivered  to  him,  one  for  the  use  of  the  judg^e  at  the  trial  and 
'*  the  other  for  the  use  of  the  registrar.  The  copy  of  the  notice  of  motion  produced 
*'  to  the  officer  is  retained  by  him,  and  should  be  indorsed  witii  a  memorandum 
<'  sigfnedby  the  solicitor  of  the  party  setting  down  the  motion  that  a  guardian  ad 
**  litem  has  been  appointed  for  any  infant  defendant,  or  that  there  is  not  any  infant 
« defendant"  (Daniell,  666). 

2.  Where  at  the  trial  the  judge  or  referee  abstains  from  directing  Setting  down 
any  judgment  to  be  entered,  the  plaintiff  may  set  down  a  motion  for  "^°*^°^' 
judgment.    If  he  does  not  set  down  such  a  motion  and  give  notice 

thereof  to  the  other  parties  within  ten  days  after  the  trial,  any  defen- 
dant may  set  down  a  motion  for  judgment,  and  give  notice  thereof  to 
the  other  parties. 

3.  Where,  at  or  after  a  trial  with  a  jury,  the  judge  has  directed  that  Setting  aside 
any  judgment  be  entered,  any  party  may  apply  to  set  aside  such  judg-  P^fi^®^*  ^^^ 
ment  and  enter  any  other  judgment,  on  the  ground  that  the  judgment  entry  of  find- 
directed  to  be  entered  is  wrong  by  reason  that  the  finding  of  the  jury  ^^  ^^  J"^* 
upon  the  questions  submitted  to  them  has  not  been  properly  entered. 

4.  Where,  at  or  after  a  trial  by  a  judge,  either  with  or  without  a  For  entry  of 
jury,  the  judge  has  directed  that  any  judgment  be  entered,  any  party  ''"^^  j^dg- 
may  apply  to  set  aside  such  judgment  and  to  enter  any  other  judgment, 

upon  the  ground  that,  upon  the  finding  as  entered,  the  judgment  so 
directed  is  wrong. 

5.  An  application  under  rules  3  and  4  of  this  order  shall  be  to  the  Application, 
Court  of  Appeal,  unless,  where  there  has  been  a  trial  with  a  jury,  !?  ^** 
there  is  also  a  motion  for  a  new  trial,  in  which  case  it  shall  be  to  the 
Diyisional  Court  by  which  such  motion  shall  be  heard. 

6.  Where  at  a  trial  by  a  referee  he  has  directed  that  any  judgment  Trial  by 
be  entered,  any  party  may  move  to  set  aside  such  judgment,  and  to  '^®^- 
enter  any  other  judgment,  on  the  ground  that  upon  the  finding  as 
entered  the  judgment  so  directed  is  wrong:  Provided  that  in  the 
Queen's  Bench  Division  such  motion  shall  be  made  to  a  Divisional 
Court. 

7.  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions  Setting  down 
of  fact  to  be  determined  in  any  manner,  the  plaintiff  may  set  down  a  ^j^^^^*^ 
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Ord.  XL. 


triai  of 


down 
U-'fore 


"Mffium  tf)  }ni 
M?t  down 
with  in  rmo 

TV/wrm*  tji 
O/urt  rm  a 
motiriTi  for 
jurj^nriit. 


motion  for  judgment  as  soon  as  such  issues  or  questions  have  been 
d^;termined.  If  he  does  not  set  down  such  a  motion,  and  giTe  notice 
thereof  to  the  other  parties  within  ten  days  after  his  right  so  to  do 
has  arisen,  then  after  the  expiration  of  such  ten  days  any  defendant 
may  sot  down  a  motion  for  judgment,  and  giye  notice  thereof  to  the 
otJier  parties. 

8.  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions 
of  fact  to  bo  determined  in  any  manner,  and  some  only  of  such  issues 
or  questions  of  fact  have  been  tried  or  determined,  any  party  who 
considers  that  the  result  of  such  trial  or  determination  renders  the 
trial  or  determination  of  the  others  of  them  unnecessary,  or  renders  it 
dchirable  that  the  trial  or  determination  thereof  should  be  postponed, 
may  apply  to  the  Court  or  a  judge  for  leave  to  set  down  a  motion  for 
judgment,  without  waiting  for  such  trial  or  determination  ( y).  And 
the  Court  or  judge  may,  if  satisfied  of  the  expediency  thereof,  give 
such  leave,  upon  such  terms,  if  any,  as  shall  appear  just,  and  may 
give  any  directions  which  may  appear  desirable  as  to  postponing  the 
trial  of  the  other  issues  of  fact. 

(y,  Such  leave  u  not  given  milefls  it  is  certain  what  issnes  are  neoeasaiy  to  the 
d<^;iMir/u  of  the  action  (Itepublie  of  Bolivia  y.  National  Bolivian  Navigatum  Co.,  24 
W.  K.  361). 

9.  No  motion  for  judgment  shall,  except  by  leave  of  the  Court  or  a 
judge,  be  sot  down  after  the  expiration  of  one  year  from  the  time 
when  the  party  seeking  to  set  down  the  same  first  became  entitled  so 
to  do. 

10.  Upon  a  motion  for  judgment,  or  upon  an  application  for  a  new 
trial,  the  Court  may  draw  all  inferences  of  fact,  not  inconsistent  with 
the  finding  of  the  jury,  and  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  questions  in  dispute,  or 
any  of  them,  or  for  awarding  any  relief  sought,  give  judgment  accord- 
ingly, or  may,  if  it  shall  be  of  opinion  that  it  has  not  sufficient 
materials  before  it  to  enable  it  to  give  judgment,  direct  the  motion  to 
stand  over  for  further  consideration,  and  direct  such  issues  or  questions 
to  be  tried  or  determined,  and  such  accounts  and  inquiries  to  be  taken 
and  made,  as  it  may  think  fit  (z). 

Jz)  Where  there  is  no  further  question  of  law  to  he  tried,  further  oonaideration 
1  not  generally  he  reserved  a  second  time  in  Court,  hut  liherty  wiU  he  given  to 
apply  in  chamhen  {Oilbert  v.  BuwU,  W.  N.  (1875),  226). 


Entry  of 
judgment. 


ORDEE  XIJ. 

Entby  op  Jitdomemt. 

1.  Every  judgment  shall  be  entered  by  the  proper  officer  in  the  book 
to  be  kept  for  the  purpose.  The  party  entering  the  judgment  shall 
deliver  to  the  officer  a  copy  of  the  whole  of  the  pleadings  in  the  cause, 
other  than  any  petition  or  summons;  such  copy  shall  be  in  print, 
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except  such  parts  (if  any)  thereof  as  are  by  tliese  rules  pennitted  to  be     Ord.  XLT. 
written  :  Provided  tbat  no  copy  need  be  delivered  of  any  document  a 
copy  of  which,  has  been  delivered  on  entering  any  previous  judgment 
in  suchrcause.     The  Forms  in  Appendix  F.  shall  be  used,  with  such 
variations  as  circumstances  may  require  (a). 

{a)  An  order  of  which  there  was  no  entry  and  the  original  of  which  was  lost  was 
directed  to  be  redrawn  {Ex  parU  Lean  of  St,  FauVs,  W.  N.  (1870),  93 ;  18  W.  R. 
724  ;  and  see  Russell  y.  Tapping ^  3  W.  R.  379).    For  these  forms,  see  infra. 

[Rule  2  applies  only  to  the  Queen's  Bench  Diyision.] 

3.  Where  any  judgment  is  pronounced  by  the  Court  or  a  judge  in  Date  of  entry 
Court,  the  entry  of  the  judgment  shall  be  dated  as  of  the  day  on  which  meS^pro-^' 
such  judgment  is  pronounced,  unless  the  Court  or  judge  shall  other-  nouncedin 
wise  order,  and  the  judgment  shall  take  effect  from  that  date  {h) :  ^^*"- 
Provided  that  by  special  leave  of  the  Court  or  a  judge  a  judgment 

may  be  ante-dated  or  post-dated  (c). 

(b)  See  Ee  Risca  Coal  Co.,  10  W.  R.  701. 

\c)  As  to  ante-dating  or  post-dating  orders,  see  Turner  y.  London  ^  South  Western 
Ry.,  17  Eq.  661 ;  Winkley  v.  Winkley,  29  W.  R.  629  ;  44  L.  T.  672 ;  Daniell,  810  ; 
Seton,  1646.  In  the  former  case  the  plaintiff  died  after  hearing  but  before  judgment, 
and  the  Court  dated  the  judgment  as  of  the  date  of  the  hearing. 

4.  In  all  cases  not  within  the  last  preceding  rule,  the  entry  of  judg-  In  other 
ment  shall  be  dated  as  of  the  day  on  which  the  requisite  documents  are  ***^' 
left  with  the  proper  officer  for  the  purpose  of  such  entry,  and  the 
judgment  shall  take  effect  from  that  date. 

5.  Every  judgment  or  order  made  in  any  cause  or  matter  requiring  Order  to  do 
any  person  to  do  an  act  {d)  thereby  ordered  shall  state  the  time,  or  the  "^  act  to  limit 
time  after  service  of  the  judgment  or  order,  within  which  the  act  is  to  formanoe. 

be  done,  and  upon  the  copy  of  the  judgment  or  order  which  shall  be 
served  upon  the  person  required  to  obey  the  same  there  shall  be 
indorsed  a  memorandum  in  the  words  or  to  the  effect  {d)  following, 
viz.  : — 

**  If  you,  the  within-named  A.  B.,  neglect  to  obey  this  judgment  [or  indorsement, 
order]  by  the  time  therein  limited,  you  will  be  liable  to  process  of 
execution  for  the  purpose  of  compelling  you  to  obey  the  same  judgment 
[or  order]  "  {dd). 

(d)  See  Treheme  v.  Dale,  27  Ch.  D.  66. 

(dd)  This  rule  is  taken  from  Cons.  Ord.  XXIII.  r.  10,  as  varied  by  Ord.  7  Jan.  ' 
1870,  rule  1  (L.  R.  6  Gh.  xxxiii.) ;  it  applies  to  an  order  which  may  be  senred  on 
the  solicitor  of  the  party  (Hampden  t.  Wallis,  26  Gh.  D.  746).  If  the  order  omits 
to  fix  a  time  the  Ck>urt  on  motion  will  make  a  supplemental  order  for  that  purpose 
(Needham  t.  Needham,  1  Ha.  633 ;  Morley  v.  Clavering,  30  Beav.  108 ;  Gilbert  v. 
Endean,  9  Gh.  D.  p.  266) ;  ''forthwith"  is  a  sufficient  expression  of  time  IThomat 
V.  Nokes,  6  Eq.  621 ;  Re  Nowell,  11  W.  R.  896). 

Where  the  order  names  a  day  for  doing  the  act  and  does  not  merely  limit  a  time 
after  sernce  for  that  purpose,  it  must  be  served  before  the  day  named  (Adkins  y. 
RlisSf  2  De  G.  &  J.  286) ;  if  the  service  cannot  be  effected  before  that  day  an  oider 
must  be  obtained  enlarging  the  time,  or  fixing  a  new  period  where  the  day  ap- 
pointed has  passed  {Duffield  v.  Elwes,  2  Beav.  268) ;  and  such  further  order  must  be 
endorsed  and  served  like  the  original  order  (Adkins  v.  Bliss). 

Substituted  service  of  the  judgment  or  order  may  be  permitted  if  a  proper  case  can  Service, 
be  shown,  the  order  for  which  is  obtained  on  ex  parte  motion ;  see  Baniell,  p.  878  ; 
and  see  Ord.  IX.  and  notes  thereto,  ante,  p.  316,  and  Ord.  LXYII.  infra,  as  to 
service  generally. 
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Ord.  XLI. 

Entry  of 
judgment  on 
filing  of  affi- 
davit or  pro- 
duction of 
document. 

Entry  of 
judgment 
pursuant  to 
order  or  cer- 
tificate. 


Certificate  of 
amount  of 
judgment  to 
be  filed. 

Entry  of 
judgment  by 
consent  where 
defendant  has 
appeared  by 
solicitor. 

Where  de- 
fendant has 
not  appeared, 
or  appeared 
in  person. 


Kg  demand 
necessary 
when  money 
ordered  to  be 
paid,  or  pro- 
perty to  be 
delivered  up 
or  transfer!^. 


Non-perform- 
ance of  con- 
dition on 
which  judg-  ' 
ment,  &c. 
has  been 
obtained. 


Judgment  for 
recovery  of 
money. 


6.  Where  under  the  Acts  or  these  rules,  or  otherwise,  it  is  provided 
that  any  judgment  may  be  entered  upon  the  filing  of  any  affidavit  or 
production  of  any  document,  the  officer  shall  examine  the  affidavit  or 
document  produced,  and  if  the  same  be  regular  and  contain  aU  that  is 
by  law  required,  he  shall  enter  judgment  accordingly. 

7.  Where  by  the  Acts  or  these  rules,  or  otherwise,  any  judgment 
may  be  entered  pursuant  to  any  order  or  certificate,  or  return  to  any 
writ,  the  production  of  such  order  or  certificate  sealed  with  the  seal  of 
the  Court,  or  of  such  return,  shall  be  a  sufficient  authority  to  the 
officer  to  enter  judgment  accordingly. 

8.  Where  reference  is  made  to  a  master  to  ascertain  the  amount  for 
which  final  judgment  is  to  be  entered,  the  master's  certificate  shall  be 
filed  in  the  central  office  when  judgment  is  entered. 

9.  In  any  cause  or  matter  where  the  defendant  has  appeared  by 
solicitor,  no  order  for  entering  judgment  shall  be  made  by  consent 
unless  the  consent  of  the  defendant  is  given  by  his  solicitor  or  agent. 

10.  Where  the  defendant  has  not  appeared,  or  has  appeared  in 
person,  no  such  order  shall  be  made  unless  the  defe'ndant  attends 
before  a  judge  and  gives  his  consent  in  person,  or  imless  his  written 
consent  is  attested  by  a  solicitor  acting  on  his  behalf,  except  in  cases 
where  the  defendant  is  a  barrister,  conveyancer,  special  pleader,  or 
solicitor. 

ORDER  XLH. 

Execution. 

1.  Where  any  person  is  by  any  judgment  or  order  directed  to  pay 
any  money,  or  to  deliver  up  or  transfer  any  property  real  or  personal 
to  another,  it  shall  not  to  be  necessary  to  make  any  demand  thereof, 
but  the  person  so  directed  shall  be  bound  to  obey  such  judgment  or 
order  upon  being  duly  served  with  the  same  without  demand  («). 

{e)  This  rule  iB  taken  from  Cons.  Ord.  XXTX.  r.  1.  Ab  to  whether  the  service 
should  be  personal  or  not,  see  He  a  Solicitor ^  W.  N.  (1884),  217.  See,  however, 
note  (»)  to  r.  17,  poat^  p.  449. 

2.  Where  any  person  who  has  obtained  any  judgment  or  order 
upon  condition  does  not  perform  or  comply  with  such  condition,  he 
shall  be  considered  to  have  waived  or  abandoned  such  judgment  or 
order  so  far  as  the  same  is  beneficial  to  himself,  and  any  other  person 
interested  in  the  matter  may  on  breach  or  non-performance  of  the 
condition  take  either  such  proceedings  as  the  judgment  or  order  may 
in  such  case  warrant,  or  such  proceedings  as  might  have  been  taken 
if  no  such  judgment  or  order  had  been  made,  unless  the  Court  or  a 
judge  shall  otherwise  direct  (/). 

(/)  This  mle  is  taken  from  Cons.  Ord.  YXTTT.  r.  22. 

3.  A  judgment  {g)  for  the  recovery  by  or  payment  to  any  person  of 
money  may  be  enforced  by  any  of  the  modes  by  which  a  judgment  or 
decree  for  the  payment  of  money  of  any  Court  whose  jurisdiction  is 
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transferred  by  the  principal  Act  (A)  might  have  been  enforced  at  the    Ord.  XLII. 
time  of  the  passing  thereof  (i). 

{ff)  "Judgment"  includes  "decree"  (Judicature  Act,  1873,  b.  100);  and  orders  "Judgment." 
may  be  enforced  in  the  same  way  as  judgments  to  the  same  effect  (rule  24,  posty 
p.  451,  and  note  thereto). 

(A)  "The  principal  Act"  means  the  Judicature  Act,  1873  (Ord.  LXXI.  r.  1,   "Principal 
infra).  Act." 

(•)  There  were  five  different  modes  of  enforcing  a  judgment  for  money,  viz. : —  Former  modes 
f  1^  By  writ  of  Ji.  fa.  or  el^ffit ;  (2)  by  sequestration ;  (3)  by  attachment  of  debts  ;   ^f  enforcing 
(4)  by  attachment  or  committal  for  six  weeks  in  cases  allowed  by  the  Debtors  Act,  judgment. 
1869  ;  (6)  by  proceeding  under  the  Judgment  Acts. 

As  to  the  iJebtors  Act,  see  aniff  p.  187  et  seq.;  and  as  to  execution  generally, 
see  Darnell,  823 ;  Seton,  1556. 

4.  A  judgment  for  the  payment  of  money  into  Court  may  be  en-  For  payment 
forced  by  writ  of  sequestration,  or  in  cases  in  which  attachment  is  ^^^®^  "^ 
authorised  by  law,  by  attachment  (k). 

(k)  As  to  sequestration,  see  Ord.  XLIII.  r.  6,  po9ty  p.  454 ;  and  as  to  attachment, 
see  Old.  XLIV.,  po$t^  p.  456. 

A  judgment  for  payment  of  money  into  Court  may  also  be  enforced  by  the  ap- 
pointeient  of  a  receiver  (Sianger  Leaihes  v.  Stanger  LeatheSy  W.  N.  (1882),  71). 

5.  A  judgment  for  the  recovery  or  for  the  delivery  of  the  possession  For  recovery 
of  land  may  be  enforced  by  writ  of  possession  (/).  ° 

(/)  As  to  the  writ  of  possession,  see  Ord.  XLVTI.,  po»t^  p.  462. 
An  order  for  foreclosure  absolute  is  not  a  judgment  for  the  recovery  of  land 
within  the  meaning  of  this  rule  ( Wood  v.  JFheater,  22  Ch.  D.  281). 

6.  A  judgment  for  the  recovery  of  any  property  other  than  land  or  For  recovery 

money  may  be  enforced :  of  property 

/    N  -r*  ..  •      1  1.  i!  ^1  X  other  than 

(a.)  By  wnt  for  delivery  of  the  property  :  money  or 

(b.)  By  writ  of  attachment :  l^^^- 

(c.)  By  writ  of  sequestration  (m). 

(w)  As  to  these  writs,  see  Ord.  XLVIII.,  posiy  p.  463 ;  Ord.  XLIV.,  post^  p.  455 ; 
and  Old.  XLIII.  r.  6,  potty  p.  454. 

7.  A  judgment  requiring  any  person  to  do  any  act  other  than  the  To  do  act 
payment  of  money,  or  to  abstain  from  doing  anything,  may  be  en-  other  than 
forced  by  writ  of  attachment,  or  by  committal.  mSy,  or  to 

8.  In  these  rules  the  term  "writ  of  execution"  shall  include  writs  abstamfrom 
of  ^eri  faciaSy   capias^  elegity  sequestration,  and  attachment,  and  all  thing, 
subsequent  writs  that  may  issue  for  giving  effect  thereto.     And  the  Definition  of 
term  "  issuing  execution  against  any  party"  shall  mean  the  issuing  of  "writ  of  ^^ 
any  such  process  against  his  person  or  property  as  imder  the  preced-  and  "issuing 
ing  rules  of  this  order  shall  be  applicable  to  the  case.  execution 

9.  "Where  a  judgment  or  order  is  to  the  effect  that  any  party  is  ^rty." 
entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of  any  condition  Where  judg- 
or  contingency,  the  party  so  entitled  may,  upon  the  fulfilment  of  the  ^^.^  ^^^ 
condition  or  contingency,  and  demand  made  upon  the  party  against 

whom  he  is  entitled  to  relief,  apply  to  the  Court  or  a  judge  for  leave 
to  issue  execution  against  such  party.     And  the  Court  or  judge  may,  Leave  to  issue 
if  satisfied  that  the  right  to  relief  has  arisen  according  to  the  terms  of  execution, 
the  judgment  or  order,  order  that  execution  issue  accordingly,  or  may 
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Execution 
against  part- 
nership nrm. 


Ord.  XLII.  direct  that  any  issue  or  question  necessary  for  the  determination  of 
the  riglits  of  the  parties  be  tried  in  any  of  the  ways  in  which  questions 
arising  in  an  action  may  be  tried. 

10.  Where  a  judgment  or  order  is  against  a  firm,  execution  may 
issue  : 

(a.)  Against  any  property  of  the  partnership ; 

(b.)  Against  any  person  who  has  appeared  in  his  own  name  under 
Ord.  XII.  r.  15,  or  who  has  admitted  on  the  pleadings  that 
he  is,  or  who  has  been  adjudged  to  bo,  a  partner  ; 
(c.)  Against  any  person  who  has  been  served,  as  a  partner,  with  the 
writ  of  summons,  and  has  failed  to  appear. 
If  the  party  who  has  obtained  judgment  or  an  order  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as  being  a  member 
of  the  firm,  he  may  apply  to  the  Court  or  a  judge  for  leave  so  to  do  ; 
and  the  Court  or  judge  may  give  such  leave  if  the  liability  be  not 
disputed,  or  if  such  liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined  in  any  manner  in  which  any 
issue  or  question  in  an  action  may  be  tried  and  determined  (n). 

{»)  Where  a  firm  is  sued  in  the  firm's  name  the  judgment  must  be  against  the 
firm,  and  cannot  be  separately  entered  against  one  partner  who  has  failed  to  appear 
(Jackson  V.  Litchjitld,  8  Q.  B.  D.  474). 

But  where  judgment  has  been  recovered  against  the  firm  the  plaintiff  may  bring 
an  action  on  the  judgment  against  any  individual  member  (Clark  v.  Culleny  9 
Q.  B.  D.  355).  See  further,  as  to  execution  against  partners,  Davis  t.  Morris^ 
10  Q.  B.  D,  436  ;  Munater  v.  Railton,  10  Q.  B.  D.  476  ;  11  Q.  B.  D.  435,  reversing 
the  decision  below  ;  Ex  parte  Blain^  12  Ch.  D.  622  ;  Ex  parte  Young,  19  Ch.  D.  124. 


Issue  of  writ 
of  execution. 


Pracipe  for 
writ. 


1 1 .  No  writ  of  execution  shall  be  issued  without  the  production  to 
the  officer  by  whom  the  same  should  be  issued  of  the  judgment  or 
order  upon  which  the  writ  of  execution  is  to  issue,  or  an  office  copy 
thereof,  showing  the  date  of  entry.  And  the  officer  shall  be  satisfied 
that  the  proper  time  has  elapsed  to  entitle  the  creditor  to  execution. 

12.  No  writ  of  execution  shall  be  issued  without  the  party  issuing 
it,  or  his  solicitor,  filing  a  pract'pe  for  that  purpose.  The  praetpe  shall 
contain  the  title  of  the  action,  the  reference  to  the  record,  the  date  of 
the  judgment,  and  of  the  order,  if  any,  directing  the  execution  to  be 
issued,  the  names  of  the  parties  against  whom,  or  of  the  firm  against 
whose  goods,  the  execution  is  to  be  issued ;  and  shall  be  signed  by  or 
on  behalf  of  the  solicitor  of  the  party  issuing  it,  or  by  the  party  issuing 
it,  if  he  do  so  in  person.  The  Forms  in  Appendix  G.  shall  be  used, 
with  such  variations  as  circumstances  may  require  (o). 

(o)  For  these  forms,  see  infra. 

Name  of  13.  Every  writ  of  execution  shall  be  indorsed  with  the  name  and 

B^icitor  or       place  of  abode  or  office  of  business  of  the  solicitor  actually  suing  out 

out  writ  to  be  the  same,  and  when  the  solicitor  actually  suing  out  the  writ  shall  sue 

indorsed  on      Q^^  ^j^^  same  as  agent  for  another  solicitor,  the  name  and  place  of 

abode  of  such  other  solicitor  shall  also  be  indorsed  upon  the'writ ;  and 

in  case  no  solicitor  shall  be  employed  to  issue  the  writ,  then  it  shall  be 

indorsed  with  a  memorandum  expressing  that  the  same  has  been  sued 
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out  by  the  plaintiff  or  defendant  in  person,  as  tlie  ease  may  be,    Oid.  XLII. 
mentioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  such  plaintiff's  or  defendant's 
residence,  if  any  such  there  be. 

14.  Every  writ  of  execution  shall  bear  date  of  the  day  on  which  it  I>ate  of  issue. 
is  issued.    The  Forms  in  Appendix  H.  shall  bo  used,   with  such 
variations  as  circumstances  may  require  (/?). 

(p)  For  theae  fonxiB,  see  iufra.    For  a  yariation  in  the  form  see  Bolion  v.  Bolton^  Form  of  writs. 
3  Ch.  D.  276 ;  and  see  also  Fyman  v.  Burt,  W.  N.  (1884),  100. 

15.  In  every  case  of  execution  the  party  entitled  to  execution  may  Expenses  of 
levy  the  poundage,  fees,  and  expenses  of  execution,  over  and  above  ®^^^  ^^°* 
the  sum  recovered  {q). 

(q)  A  sheriif  who  recovers  a  judgment  debt  by  compulsion  of  a  f,  fa,  is  entitled  Poundage, 
to  poundage,  though  he  is  paid  out  without  a  sale  of  any  of  the  gtKxls  seized 
(Mortimore  v.  Cragg,  3  O.  P.  D.  216,  oyerruling  Boe  v.  Hammond^  2  C.  P.  D.  300) ; 
but  there  must  have  been  an  actual  seizure  {Bisaieks  y.  Bath  Colliery  Company ^  3  Ex. 
D.  174).  See  also  Be  Crayeraft,  8  Ch.  D.  696 ;  Ex  parte  Lithgoic,  10  Ch.  D.  169; 
Sneary  v.  Abdy,  1  Ex.  D.  299 ;  Nash  v.  Bickensm,  L.  R.  2  C.  P.  262. 

16.  Every  writ  of  execution  for  the  recovery  of  money  shall  be  Writ  for 
indorsed  with  a  direction  to  the  sheriff,  or  other  officer  or  person  to  '^^^^^'7  of 

^  money  to 

whom  the  writ  is  directed,  to  levy  the  money  really  due  and  payable  state  amount 
and  sought  to  be  recovered  under  the  judgment  or  order,  stating  the  "*^  interest. 
amount,  and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at 
the  rate  of  4/.  per  cent,  per  annum  from  the  time  when  the  judgment 
or  order  was  entered  or  made,  provided  that  in  cases  where  there  is 
an  agreement  between  the  parties  that  more  than  4/.  per  cent,  interest 
shall  be  secured  by  the  judgment  or  order,  then  the  indorsement  may 
be  accordingly  to  levy  the  amount  of  interest  so  agreed  (r). 

(r)  The  writ  should  be  deliyered  to  the  sheriff  and  not  to  the  Bherifl's  officer 
{Trxminger  v.  Eeene,  W.  N.  (1882),  106). 

The  costs  of  an  action  in  the  absence  of  any  special  order  bear  interest  from  the 
date  of  the  judgment  and  not  from  the  date  of  the  allocatur  only  (Pyman  y.  Burt, 
W.  N.  (1884),  100). 

17.  Every  person  to  whom  any  sum  of  money  or  any  costs  shall  be  When  exeou- 
payable  under  a  judgment  or  order  shall,  so  soon  as  the  money  or  or^oo^  m^^^ 
costs  shall  be  payable,  be  entitled  to  sue  out  one  or  more  writ  or  writs  be  issued. 

oi  fieri  facias  or  one  or  more  writ  or  writs  of  elegit  to  enforce  payment 
thereof,  subject  nevertheless  as  follows  : 

(a.)  If  the  judgment  or  order  is  for  payment  within  a  period  therein 
mentioned,  no  such  writ  as  aforesaid  shaU  be  issued  until 
after  the  expiration  of  such  period : 
(i.)  The  Court  or  a  judge  may,  at  or  after  the  time  of  giving  judg- 
ment or  making  an  order,  stay  execution  until  such  time  as 
they  or  he  shall  think  fit  («). 

(«)  This  rule  is  founded  on  Cons.  Ord.  XXIX.  r.  6. 

In  order  to  issue  writs  oi  fieri  facias  or  elegit  (as  to  which  see  Ord.  XLIII.,  tw/ra),  Form  of  order 
the  order  must  be  for  payment  to  a  person,  not  to  his  accoimt  in  a  bank  {fie  Leeds  for  payment 
Banking  Company,  1  Ch,  160).    Under  Cons.  Old.  XXIX.  r.  1,  from  which  r.  1  of  of  money. 

M.  00 
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Ord.  XLII. 

Naming 
period  for 
payment. 

IsBuo  of  sepa- 
rate writs  lor 
money  and 
costs. 


Execution, 
except  for 
money,  costs 
or  land,  may  be 
issued  within 
fourteen  days. 

Writ  to  re- 
main in  force 
for  one  year 
only  unless 
renewed. 


Evidence  of 
ronewal. 


Execution 
may  issue 
wiuiin  six 
years  of 
judgment. 

Where  leave 
to  issue  exe- 
cution necee- 
sary. 


this  Order  is  taken  (see  anU^  p.  446),  it  was  held  that  the  decree  need  not  be  terted 
before  tlie  writs  were  issued  [Laud  Credit  Cotupany  of  Ireland  v.  Fermoy,  5  Ch.  323). 

It  was  held  under  the  old  practice  that  the  period  named  must  not  be  before  tiio 
day  of  entering  the  judgment  [Adkina  v.  BtiaSf  2  De  G.  &  J.  286). 

18.  Upon  any  judgment  or  order  for  tlie  recovery  or  payment  of  a 
sum  of  money  and  costs,  there  may  be,  at  the  election  of  the  party 
entitled  thereto,  either  one  writ  or  separate  writs  of  execution  for  the 
recovery  of  the  sum  and  for  the  recovery  of  the  costs,  but  a  second  writ 
shall  only  be  for  costs  and  shall  be  issued  not  less  than  eight  days 
after  the  first  writ  (/). 

(0  See  as  to  this  rule  Earria  v.  Jewell,  W.  N.  (1883),  216. 

19.  A  party  who  has  obtained  judgment  or  an  order,  not  being  a 
judgment  for  pajmiont  of  money  or  costs,  or  for  the  recovery  of  land, 
may  issue  execution  in  fourteen  days,  unless  the  Court  or  a  judge 
shall  order  execution  to  issue  at  an  earlier  or  later  date  with  or  without 
terms. 

20.  A  writ  of  execution  if  unexecuted  shall  remain  in  force  for  one 
year  only  from  its  issue,  unless  renewed  in  the  manner  hereinafter 
provided ;  but  such  writ  may,  at  any  time  before  its  expiration,  by 
leave  of  the  Court  or  a  judge,  be  renewed  by  the  party  issuing  it  for 
one  year  from  the  date  of  such  renewal,  and  so  on  from  time  to  time 
during  the  continuance  of  the  renewed  writ,  either  by  being  marked 
with  a  seal  of  the  Court  bearing  the  date  of  the  day,  month,  and  year 
of  such  renewal,  or  by  such  party  giving  a  written  notice  of  renewal 
to  the  sheriff,  signed  by  the  party  or  his  solicitor,  and  bearing  the  like 
seal  of  the  Court ;  and  a  writ  of  execution  so  renewed  shall  have 
effect,  and  be  entitled  to  priority,  according  to  the  time  of  the  original 
delivery  thereof. 

21.  The  production  of  a  writ  of  execution,  or  of  the  notice  renewing 
the  same,  purporting  to  be  marked  with  such  seal  as  in  the  last  pre- 
ceding rule  mentioned,  showing  the  same  to  have  been  renewed,  shall 
be  sufficient  evidence  of  its  having  been  so  renewed. 

22.  As  between  the  original  parties  to  a  judgment  or  order,  execu- 
tion may  issue  at  any  time  within  six  years  from  the  recovery  of  the 
judgment  or  the  date  of  the  order. 

23.  In  the  following  cases,  viz. : 

(a.)  Where  six  years  have  elapsed  since  the  judgment  or  date  of  the 

order,  or  any  change  has  taken  place  by  death  or  otherwise  in 

the  parties  entitled  or  liable  to  execution  (u) ; 
{h,)  Where  a  husband  is  entitled  or  liable  to  execution  upon  a 

judgment  or  order  for  or  against  a  wife : 
(c.)  Where  a  party  is  entitled  to  execution  upon  a  judgment  of  assets 

tnfuturo  ; 
{d,)  Where  a  party  is  entitled  to  execution  against  any  of  the  share^ 

holders  of  a  joint  stock  company  upon  a  judgment  recorded 

against  such  company,  or   against  a  public  officer  or  other 

person  representing  such  company  ; 
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the  party  alleging  himself  to  be  entitled  to  execution  may  apply  to  the    Ord.  XLII. 

Court  or  a  judge  for  leave  to  issue  execution  accordingly.    And  such 

Court  or  judge  may,  if  satisfied  that  the  party  so  applying  is  entitled 

to  issue  execution,  make  an  order  to  that  effect,  or  may  order  that  any 

issue  or  question  necessary  to  determine  the  rights  of  the  parties  shall 

be  tried  in  any  of  the  ways  in  which  any  question  in  an  action  may  be 

tried.    And  in  either  case  such  Court  or  judge  may  impose  such  terms 

as  to  costs  or  otherwise  as  shall  be  just. 

(m)  Where  a  plaintiff  obtained  judgment  with  oosts  and  died,  his  execntors  Change  in  the 
obtaoned  leave  to  issue  execution  on  an  ex  parte  application,  bat  without  costs  parties. 
[Mercer  v.  Lawrence^  26  W.  R.  506 ;  W.  N.  (1878),  103) ;  and  see  Bavii  v.  Andrnrs, 
W,  N.  (1884),  94,  where  one  of  two  partners  who  had  recovered  judgment  died 
before  execution.  The  executor  of  a  creditor  who  has  obtained  final  judgment 
cannot  issue  a  bankruptcy  notice  unless  he  has  obtained  leave  wndea:  this  rule  to 
issue  execution  on  the  judgment  {Ex  parte  WoodaU^  13  Q.  B.  D.  479). 

24.  Every  order  of  the  Court  or  a  judge  in  any  cause  or  matter  may  be  Enforcement 
enforced  against  all  persons  bound  thereby  in  the  same  manner  as  a  ^  ^   ^"' 
judgement  to  the  same  effect  {v), 

(v)  This  rule  is  substantially  the  same  as  Ord.  XLII.  r.  20  of  the  repealed  rules, 
under  which  it  was  held  that  an  order  dismissing  an  action  with  oosts  for  want  of 
prosecution  could  not  be  enforced  by  attachment  of  dtebts  {Cremetti  v.  Crom,  4 
Q.  B.  D.  226;  aedqu,,  Bee  M>tty.  Sands,  ^.^(1883),  74;  and  see  now  Ord.  XLV. 
r.  1,  poit,  p.  455J. 

A  sequestration  may  be  issued  (without  leave)  agpainst  a  receiver  for  disobeying 
an  order  to  pay  money  into  Court  {Spnmt  v.  Ih^h,  7  Gh.  D.  667). 

25.  An  order  of  commitment  under  the  Debtors  Act,  1869,  shall  Commitment 
bear  date  on  the  day  on  which  such  order  was  made,  and  shall  con-  ^^^1359,  " 
tinue  in  force  for  one  year  from  such  date  and  no  longer ;  but  it  may 

be  renewed  in  the  manner  provided  for  writs  of  execution  by  Bule  20 
of  this  Order  {w). 

(w)  As  to  the  Debtors  Act,  1869,  see  ante,  p.  187. 

26.  Any  person  not  being  a  party  to  a  cause  or  matter,  who  obtains  Enforcing 
any  order  or  in  whose  favour  any  order  is  made,  shall  be  entitled  to  ^^^  ^^^ 
enforce  obedience  to  such  order  by  the  same  process  as  if  he  were  a  persons  not 
party  to  such  cause  or  matter ;  and  any  person  not  being  a  party  to  a  P®"^*** 
cause  or  matter,  against  whom  obedience  to  any  judgment  or  order 

may  be  enforced,  shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  such  judgment  or  order  as  if  he  were  a  party  to  such 
cause  or  matter  (x). 

[x)  This  rule  is  taken  from  Cons.  Did.  XXIX.  r.  2. 

27.  No  proceeding  by  audita  querela  shall  hereafter  be  used ;  but  Audita  querela 
any  party  against  whom  judgment  has  been  given  may  apply  to  the  application 
Court  or  a  judge  for  a  stay  of  execution  or  other  relief  against  such  *or  stay  of 
judgment,  upon  the  ground  of  facts  which  have  arisen  too  late  to  be  ^^®°^  ^^' 
pleaded;  and  the  Court  or  judge  may  give  such  relief  and  upon  such 

terms  as  may  be  just. 

28.  Nothing  in  this  Order  shall  take  away  or  curtail  any  right  hero-  Saving  as  to 

Qa2  *"'^*'^' 
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Ord.  XLII.    tofore  existing  to  enforce  or  give  effect  to  any  judgment  or  order  in 
any  manner  or  against  any  person  or  property  whatsoever  (y). 

(y)  See  Anglo-Italian  Bank  v.  LavieSy  9  Ch.  D.  276. 


Issue  of 
several  writs. 

Court  may 
direct  per- 
formance of 
judgment  by 
another  per- 
son, at  the 
costs  of  tliO 
disobedient 
party. 


Execution 
against  cor- 
poration. 


Examination 
of  judgment 
debtor  as  to 
debts  due  to 
him. 


Removal  of 
difficulties  in 
execution  of 
judgment 
other  than  for 
recovery  of 
money. 


29.  Nothing  in  tliis  Order  shall  affect  the  order  in  which  writs  of 
execution  may  bo  issued. 

30.  If  a  mandamus,  granted  in  an  action  or  otherwise,  or  a  manda- 
tory order,  injunction,  or  judgment  for  the  specific  performance  of  any 
contract  be  not  complied  with,  the  Court  or  a  judge,  besides  or  instead 
of  proceedings  against  the  disobedient  party  for  contempt,  may  direct  that 
the  act  required  to  be  done  may  be  done  so  far  as  practicable  by  the  party 
by  whom  the  judgment  or  order  has  been  obtained,  or  some  other  person 
appointed  by  the  Court  or  judge,  at  the  cost  of  the  disobedient  party, 
and  upon  the  act  being  done,  the  expenses  incurred  may  be  ascer- 
tained in  such  manner  as  the  Court  or  a  judge  may  direct,  and  execu- 
tion may  issue  for  the  amount  so  ascertained,  and  costs  {yy)* 

{yy)  See  Judicature  Act,  1884,  s.  14,  ante,  p.  303. 

31.  Any  judgment  or  order  against  a  corporation  wilfully  disobeyed 
may,  by  leave  of  the  Court  or  a  judge,  be  enforced  by  sequestration 
against  the  corporate  property,  or  by  attachment  against  the  directors 
or  other  officers  thereof,  or  by  writ  of  sequestration  against  their 
property. 

n.  Discovery  in  Aid  of  Execution. 

32.  When  a  judgment  or  order  is  for  the  recovery  or  payment  of 
money,  the  party  entitled  to  enforce  it  may  apply  to  the  Court  or  a 
judge  for  an  order  that  the  debtor  liable  under  such  judgment  or 
order,  or  in  the  case  of  a  corporation  that  any  officer  thereof,  be  orally 
examined,  as  to  whether  any  and  what  debts  are  owing  to  the  debtor, 
and  whether  the  debtor  has  any  and  what  other  property  or  means  of 
satisfying  the  judgment  or  order,  before  a  judge  or  an  officer  of  the 
Court  as  the  Court  or  judge  shall  appoint ;  and  the  Court  or  judge  may 
make  an  order  for  the  attendance  and  the  examination  of  such  debtor,  or 
of  any  other  person,  and  for  the  production  of  any  books  or  documents  (z). 

(z)  This  rule  correspondB  to  Ord.  XLV.  r.  1,  of  the  repealed  roles,  but  is  more 
extensive  ;  the  rule  is  taken  from  C.  L.  P.  Act,  1854,  s.  60. 

The  debtor  is  liable  under  this  role  to  be  subjected  to  a  oross-ezamination  of  the 
most  rigorous  description  {Hepublie  of  Cotta  Riea  v.  Stromberg^  16  Ch.  D.  8) ;  but  he 
is  entitled  to  his  expenses  before  attending  to  be  examined  [Protector  €o,  v.  JFhitUtm^ 
36  L.  T.  467). 

Where  the  creditor  has  obtained  an  order  for  payment  by  instalments,  and  no 
default  has  been  made,  the  Court  will  refuse  to  order  an  examination  (Hayton  v. 
Beall,  W.  N.  (1881),  12  ;  29  W.  R.  333). 

33.  In  case  of  any  judgment  or  order  other  than  for  the  recoyery  or 
pa3rment  of  money,  if  any  difficulty  shall  arise  in  or  about  the  execu* 
tion  or  enforcement  thereof,  any  party  interested  may  apply  to  the 
Court  or  a  judge,  and  the  Court  or  judge  may  make  such  order  there- 
on for  the  attendance  and  examination  of  any  party  or  otherwise  as 
may  be  just. 
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34.  The  costs  of  any  application  under  the  last  two  preceding  rules    Ord.  XLII. 
or  either  of  them,  and  of  any  proceedings  euising  from  or  incidental  Costs. 
thereto,  shall  be  in  the  discretion  of  the  Court  or  a  judge,  or  in  the 
discretion  of  such  officer  as  in  rule  32  mentioned,  if  the  Court  or  a 
judge  shall  so  direct. 


OEDEE  XLm. 
I.  Weits  of  PrERi  Facias,  Elegit,  and  Sequestbation. 

1 .  Writs  of  fieri  facias  and  of  elegit  shall  have  the  same  force  and  Effect  and 
effect  as  the  like  writs  have  heretofore  had,  and  shall  be  executed  in  ^^  oifi.fa, 
the  same  manner  in  which  the   like  writs   have  heretofore   been  khSl  elegit, 
executed  (a). 

(a)  Sect.  146  (1)  of  the  Banlmiptcy  Act,  1883,  now  provides  tiiat  the  writ  of 
elegit  shall  not  extend  to  goods ;  see  Hough  v.  Windus,  12  Q.  B.  D.  224. 
As  to  equitable  execution,  see' the  Judgment  Act,  1864,  ante^  p.  177. 

2.  Where  it  appears,  upon  the  return  of  any  writ  oijieri  facias,  that  Writ  of 
the  sheriff  or  other  officer  has  by  virtue  of  such  writ  seized,  but  not  exponae, 
sold,  any  goods  of  the  person  directed  to  pay  a  sum  of  money  or  costs, 

the  person  to  whom  such  sum  of  money  or  costs  is  payable  shall, 
immediately  after  such  writ  with  such  return  shall  have  been  filed  as 
of  record,  be  at  liberty  to  sue  out  a  writ  of  venditioni  exponas  (&). 

(h)  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  9. 

3.  Where  it  appears,  upon  the  return  of  any  writ  ol  fieri  facias  or  Writ  of  ^./tf. 
any  writ  of  elegit^  that  the  person  against  whom  such  writ  was  so  gl^i^       ' 
issued  is  a  beneficed  clerk,  and  has  no  goods  or  chattels,  nor  any  lay 

fee  in  the  bailiwick  of  the  sheriff  to  whom  such  writ  was  directed,  the 
person  to  whom  the  sum  of  money  or  costs  mentioned  in  such  writ  is 
or  are  payable  shall,  immediately  after  such  writ  with  such  return 
shall  have  been  ffied  as  of  record,  be  at  liberty  to  sue  out  one  or  more 
writs  of  fieri  facias  de  Bonis  ecclesiasticisy  or  one  or  more  writs  of 
sequestration  (c). 

(e)  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  11. 

Before  ayf .  fa»  de  bonie  eocleeiaeticis  can  issue  it  must  be  shown  that  the  clerk  has 
no  goods  or  chattels,  not  only  that  they  are  insufficient  (MMits  y.  TToodward,  W.  N. 
(1869),  162,  179 ;  20  L.  T.  693,  778). 

4.  Such  writs  as  in  the  last  preceding  rule  mentioned,  when  sealed,  Execution  by 
shall  be  delivered  to  the  bishop  to  be  executed  by  him,  and  such  writs,        ®^' 
when  returned  by  the  bishop,  shall  be  delivered  to  the  parties  or 
solicitors  by  whom  respectively  they  were  sued  out,  and  shall  thereupon 

be  filed  as  of  record  in  the  central  office ;  and  for  the  execution  of  such 
writs  the  bishop  or  his  officers  shall  not  take  or  be  allowed  any  fees 
other  than  such  as  are  or  shall  be  from  time  to  time  allowed  by  lawful 
authority  {d). 

(<0  This  rule  is  taken  from  Cons.  Ord.  XXIX.  r.  13. 
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Writs  in  aid 
oiji.fa.  or 
eUyit, 


Writ  of 
Bequestration. 


Ord.  XLIII.        5.  Writs  of  venditioni  exponas^  distringas  nuper  vice  eomitem,  fieri 
facias  de  bonis  ecclesiasticiSf  sequestrari  facias  de  bonis  ecelesiastidSf  and 
all  other  writs  in  aid  of  a  writ  of  fieri  facias  or  of  elegit,  may  be 
issued  and  executed  in  the  same  cases  and  in  the  same  manner  as  here- 
tofore. 

6.  Where  any  person  is  by  any  judgment  or  order  directed  to  pay 
money  into  Court  or  to  do  any  other  act  in  a  limited  time,  and  after 
due  service  of  such  judgment  or  order  refuses  or  neglects  to  obey  the 
same  according  to  the  exigency  thereof,  the  person  prosecuting  such 
judgment  or  order  shall,  at  the  expiration  of  the  time  limited  for  the 
performance  thereof,  be  entitled,  without  obtaining  any  order  for  that 
purpose,  to  issue  a  writ  of  sequestration  against  the  estate  and  effects 
of  such  disobedient  person.  Such  writ  of  sequestration  shall  have  the 
same  effect  as  a  writ  of  sequestration  in  Chancery  had  before  the  com- 
mencement of  the  principal  Act,  and  the  proceeds  of  such  sequestra- 
tion may  be  dealt  with  in  the  same  manner  as  the  proceeds  of  writs  of 
sequestration  were  before  the  same  date  dealt  with  by  the  Court  of 
Chancery  (c). 

(c)  This  rule  is  subetantially  the  same  as  Ord.  XLVII.  r.  1,  of  the  repealed  rules, 
and  appears  to  supersede  rules  3  and  7  of  the  General  Order,  7th  January,  1870, 
though  these  are  not  expressly  repealed  ;  for  these  rules  see  6  Ch.  xxxir. 

As  to  sequestration  g-enerally,  see  Daniell,  908.  It  is  doubtful  whether  a  seques- 
tration can  properly  be  issued  to  enforce  a  simple  judgment  for  a  debt ;  see  Ex  parte 
Kfliton^  14  Ch.  D.  41.  The  writ  may  be  issued  without  leave  of  the  Court  (^runt 
V.  i%A,  7  Ch.  D.  667),  except  to  enforce  payment  of  costs  (rule  7).  As  to  the 
priority  of  a  sequestration  over  a  mortgage,  see  Ward  v.  Booth,  14  Eq.  196.  An 
order  for  sale  ought  to  bo  obtained  in  chambers  {Turner  y.  Clifford,  W.  K.  (1870), 
199). 
What  pro-  The  following  difPerent  kinds  of  prox)erty  have  been  held  liable  to  sequestration : 

perty  liable  to  the  accrued  dividend  on  a  fund  in  Court  payable  to  a  married  woman  for  her  sepa- 
scxiuestration.  rate  use  without  power  of  anticipation  {Claydon  y.  Fineh,  16  Eq.  266 ;  and  see  Siade 
V.  Uulmc,  30  W.  R.  28  ;  Miller  v.  MilUr,  L.  R.  2  P.  &  M.  64) ;  a  balance  at  a  bank 
{Miller  v.  Huddlcstone,  22  Ch.  D.  233)  ;  a  deposit  on  appeal  (Conn  y.  Garland,  9  Ch. 
101) ;  pensions  for  past  services  {WiUcock  v.  Terrell,  3  Ex.  I).  323 ;  39  L.  T.  84 ; 
Sanwrn  v.  Sansom,  4  P.  D.  69 ;  48  L.  J.  P.  D.  &  A.  25 ;  27  W.  R.  692 ;  39  L.  T. 
612 ;  Bent  v.  Lent,  L.  R.  1  P.  &  M.  366 ;  MeCarthy  v.  Oould,  1  Ba.  &  B.  387) ;  a  rent- 
charge  ( WiUon  v.  Metcalfe,  1  Beav.  263  ;  and  see  Clinton  v.  Clinton,  L.  R.  1  P.  &  M. 
215) ;  but  not  the  pension  of  an  officer  in  the  Indian  army  {Birch  y.  Birch,  8  P.  D. 
163).  The  Court  has  no  jurisdiction  to  order  the  Lords  of  the  Treasury  or  the  Pay- 
master-General to  pay  a  pension  charg^  on  the  Consolidated  Fund  to  sequestrators ; 
but  an  order  will  be  made  restraining  the  pensioner  from  receiving  and  empowering 
the  sequestrators  to  receive  the  pension  ( Willcoek  v.  Terrell ;  and  see  also  Crispin  y. 
Cumano,  L.  R.  1  P.  &  M.  622).  Where  sequestration  could  not  be  obtained  a 
receiver  was  appointed  {Bryant  v.  Bull,  10  Ch.  D.  153 ;  48  L.  J.  Ch.  325 ;  27  W.  R. 
246  ;  39  L.  T.  470).  Where  the  party  had  no  goods,  and  his  only  property  was  an 
army  pension,  tiie  Court  made  a  four-day  order  for  payment,  and  that  in  default 
sequestration  might  issue  {Snow  v.  Bolton,  17  Ch.  D.  433 ;  29  W.  R.  583  ;  44  L.  T. 
CnaiA  of  ^71 «  ^^  ^^  Bireh  v.  Birch),    The  costs  of  a  sequestration,  when  discharged,  are 

s^uestotion.  *««^  ^  between  party  and  party  {Re  Shaplatid,  23  W.  R.  40 ;  W.  N.  (1874),  202). 

Sequestration       7.  No  Bnbpoena  for  the  payment  of  costs,  and,  unless  by  leaye  of 
for  costs.         ^Q  Court  or  a  judge,  no  sequestration  to  enforce  such  payment,  shall 
be  issued  (/). 

(/)  For  an  instanoe  of  suoh  leave  being  given,  see  Snow  y.  Boltmi,  oited  in  note  to 
rule  6 ;  the  application  for  leave  la  made  in  chambers  {ibid,). 
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OEDEE  XLIV. 
Attachment. 

1.  A  writ  of  attachment  shall  have  the  same  effect  as  a  Tmt  of  Effect  of  writ 
attachment  issued  out  of  the  Chancery  Division  has  heretofore  had  (y).  jj^^o^ 

iff)  See  note  to  next  rule. 

2.  No  writ  of  attachment  shall  be  issued  without  the  leave  of  the  Attaohment 
Court  or  a  judge,  to  be  applied  for  on  notice  to  the  party  against  whom  losned.  with- 
the  attachment  is  to  be  issued  (A).  out  leave. 

(A)  Service  of  the  notice  of  motion  on  the  solicitor  on  the  record  of  the  party  to  Service  of 
be  attached  is  sufBcient  {Browning  v.  Salnn,  6  Gh.  D.  611 ;  Richardt  v.  Kitchen^  W.  notice  of 
N.  (1877),  128  ;  26  W.  R.  602 ;  but  see  Mann  v.  Ferry,  W.  N.  (1881),  4  ;  44  L.  T.  motion. 
248) ;  or  the  notice  may  be  served  by  leaving  it  at  the  residence  of  the  party  (Me  a 
Solicitor,  14  Ch.  D.  162 ;   S.  C,  nom.  Me  Eyan,  28  W.  R.  629) ;   and  see  as  to 
service  generallj,  Ord.  TiXVli.,  infra.    An  order  for  attachment  obtained  without 
notice  viU  be  discharged  {DaUaa  v.  Glyn,  3  Ch.  D.  190  ;  46  L.  J.,  Ch.  61 ;  24  W. 
R.  881 ;  34  L.  T.  897;  Re  a  Solicitor,  1  Ch.  D.  446  ;  24  W.  R.  103).    As  to  service 
when  the  residence  of  the  party  is  not  known,  see  Tilney  v.  Stamfeld,  28  W.  R. 
682  ;  W.  N.  (1880),  77.    No  date  need  be  specified  for  the  return  of  the  writ  by  the 
sheriff  {Owen  v.  Fritchard,  W.  N.  (1876^,  147).    See  also  Ord.  LII.  r.  4,  poet,  p.  479. 

A  wnt  of  attachment  may  be  oidered  to  idsue  on  a  notice  of  motion  to  commit  for 
contempt  (^Fiper  v.  Fiper,  W,  N.  (1876),  202) ;  but  where  leave  has  been  given  to 
issue  a  wnt  of  attachment  an  order  for  committal  will  not  be  made  instead  {Buiet  v. 
Bridge,  29  W.  R.  117  ;  43  L.  T.  432  ;  W.  N.  (1880),  176).  An  exact  copy  of  the 
order,  for  non-compliance  with  which  the  attachment  was  issued,  must  be  served, 
otherwise  the  attachment  will  be  set  aside  {Be  Holt,  11  Ch.  D.  168  ;  27  W.  R.  486; 
40  L.  T.  207;  and  see  Seton,  p.  1697).  As  to  service  of  an  order  for  discoveryor 
inspection,  see  Ord.  XXXI.  r.  22,  ante,  p.  392  ;  Joy  v.  Hadley,  22  Ch.  D.  671.  The 
order  which  it  is  desired  to  eidoTiM  mxiat  ha^e  hoen  properly  framed  and  etidoreed ; 
see  Ord.  XLI.  r.  6,  ante,  p.  446  ;  Hampden  v.  JFallis,  26  Ch.  V.  746. 

A  common  law  j^^gf  (^t  chambers  can  ffrant  leave  to  issue  an  attachment  {Saltn  Chambers. 
Kyrhurg  v.  Foenaneki,  W.  N.  (1884),  146);  but  not  a  chancery  judge  {Be  Knight, 
Knight  v.  Gardiner,  W.  N.  (1883),  162). 

As  to  the  right  of  a  sheriff  to  break  open  an  outer  door  in  executing  a  writ  of 
attachment,  see  Harvey  v.  Harvey,  26  Ch.  D.  644. 

For  an  order  for  attachment  against  a  solicitor  who  had  failed  to  pav  costs  which  Attachment 
he  had  been  ordered  to  pay  for  misconduct,   see  Tilney  v.  Stan^eld,  28  W.  R.  of  solicitor. 
682  ;  W.  N.  (1880),  77. 

A  solicitor  may  be  attached  for  default  in  payment  of  a  balance  found  due  from 
him  upon  taxation  of  his  bill  of  costs  under  the  common  order  {Re  Rush,  9  Eq.  147  ; 

18  W.  R.  331 ;  Re  White,  19  W.  R.  39  ;  23  L.  T.  387  ;  and  see  i?d  V ,  Ir.  R. 

8  £q.  366).    But  he  cannot  be  attached  for  non-payment  of  costs  incurred  simply 
as  an  unsuccessful  litig^ant  {Re  Hope,  7  Ch.  623 ;  overruling  Re  BarJUld  and  Bush, 

19  W.  R.  466  ;  24  L.  T.  248).    And  the  right  to  an  attachment  may  be  lost  by 
making  terms  with  him  {Harvey  v.  Hall,  16  £q.  324). 

The  costs  of  an  attachment  are  taxed  costs  {Abud  v.  Bichee,  2  Ch.  D.  628 ;  24  W.  Costs. 
R.  637) ;  they  should  be  asked  for  on  the  application  for  leave  to  issue  the  writ 
(ibid.;  Tilney  v.  Stansfeld,  28  W.  R.  682;  W.  N.  (1880),  77). 


OEDEE  XLV. 

Attaohhxnt  of  Debts. 

1.  The  Court  or  a  judge  may,  upon  the  ex  parte  application  of  any  Po^et  io 
person  who  has  obtained  a  judgment  or  order  for  the  recovery  or  pay-  ™"{j®  8^" 
ment  of  money,  either  before  or  after  any  oral  examination  of  the 
debtor  liable  under  such  judgment  or  order,  and  upon  affidavit  by 
himself  or  his  solicitor  stating  that  judgment  has  been  recovered,  or 
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Ord.  XLV. 
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f> 
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Affidavit. 
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Service  of 
garnishee 
order  binds 
the  debt. 


EflPect  of 
banlcruptcy 
of  debtor. 
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the  order  made,  and  that  it  is  still  unsatisfied,  and  to  what  amotinti 

and  that  any  other  person  is  indebted  to  such  debtor,  and  is  within 

the  jurisdiction,  order  that  all  debts  owing  or  accruing  from  such  third 

jierson  (hereinafter  called  the   garnishee)  to   such  debtor  shall  be 

attached  to  answer  the  judgment  or  order ;  and  by  the  same  or  any 

subsequent  order  it  may  be  ordered  that  the  garnishee  shall  appear 

before  the  Court  or  a  judge  or  an  officer  of  the  Court,  as  such  Court  or 

judge  shall  appoint,  to  show  cause  why  he  should  not  pay  to  the 

person  who  has  obtained  such  judgment  or  order  the  debt  due  from 

him  to  such  debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 

the  judgment  or  order  (t). 

(i)  As  to  the  oral  examination  of  the  debtor,  see  Ord.  XLII.  rr.  32 — 34,  ante, 
p.  452. 

As  to  the  force  and  effect  of  the  rule,  which  is  taken  from  sect.  61  of  the  C.L.P. 
Act,  1854,  Bee  generally  Tapp  v.  Jonei,  L.  R.  10  Q.  B.  591 ;  Howell  v.  Metropolitan 
Rij.  Co.,  19  Ch.  D.  508  ;  Chatterton  v.  Watney,  16  Ch.  D.  p.  382  ;  17  Ch.  D.  p.  262  ; 
and  the  recent  important  case  of  Webb  v.  Stenton  (C.  A^,  11  Q.  B.  D.  618. 

The  following  have  been  held  to  be  attachable : — Kent  (Mitchell  v.  Lee,  L.  R. 
2  Q.  B.  259) ;  proceeds  of  an  execution  in  the  hands  of  the  sheriff  {Murray  y.  Simp' 
son,  8  Ir.  C.  L.  App.  xlv.) ;  a  debt  for  which  a  cheque  had  been  gpiven,  the  cheque 
havinfiT  been  stopped  before  presentation  {Cohen  v.  Male,  3  Q.  B.  D.  371) ;  an  equit- 
able debt  {Wilson  v.  Dundae,  W.  N.  (1876),  232;  Webb  v.  Stenton,  11  Q.  B.  D. 
618);  money  in  the  hands  of  an  official  liquidator  {Ex  parte  Turner,  2  De  G.  F.  & 
J.  354)  ;  money  payable  by  a  receiver  {Re  Cowan,  14  Ch.  D.  638,  but  see  Webb  v. 
Stenton) ;  interest  on  railway  stock  guaranteed  by  one  railway  company  to  another 
{Bouch  V.  Sevenoaks  Ry.,  4  Ex.  D.  133) ;  a  debt  due  to  the  testator^s  estate  upon  a 
judgment  against  the  executor  {Fowler  v.  Roberts,  2  Giff.  226  ;  Burton  v.  Roberta,  6 
H.  &  N.  93) ;  and  see  also  MilUr  v.  Mynn,  1  E.  &  E.  1076 ;  Ward  v.  Ward,  14  Ch. 
D.  506  ;  Re  Bryan,  14  Ch.  D.  516  ;  Booth  v.  Trail,  12  Q.  B.  D.  8  ;  Gordon  v.  Jen- 
nings, 9  Q.  B.  D.  45. 

But  there  can  be  no  attachment  except  of  a  debt,  t.  f.,  a  sum  of  money  presently 
owing,  debitum  in prasenti — ^whether  solvendum  in  prasenti  or  only  in  futuro  {Webb  v. 
Stenton  (C.  A.),  11  Q.  B.  D,  618,  where  it  was  held  that  Uiere  could  be  no  attach- 
ment of  the  future  income  of  a  tenant  for  life  of  a  trust  fund).  This  case  shakes  the 
authority  of  Re  Cowan,  and  shows  that  the  form  of  the  garnishee  order  absolute  in 
Scton,  p.  311,'w  wrong  {per  Lindley,  L.  J.,  11  Q.  B.  D.  628). 

The  following  have  heen  held  no^  to  be  attachable : — Damages  before  judgment, 
though  after  verdict  {Johnson  v.  Diamond,  11  Ex.  73  ;  Jones  v.  Thompson,  E.  3.  &  E« 
63) ;  a  debt  due  to  the  judgment  debtor  jointly  with  another  {Macdonald  v.  Taequah 
Co.,  13  Q.  B.  D.  636 ;  32  W.  R.  760) ;  surplus  of  a  bankrupt's  estate  in  the  handa 
of  the  trustee  {Re  Greensill,  L.  R.  8  C.  P.  24 ;  and  see  Mack  v.  Ward,  W.  N.  (1884), 
16) ;  salary  not  yet  actually  payable  {EaU  v.  Fritchett,  3  Q.  B.  D.  216) ;  unpaid 
purchase-money  due  under  a  contract  for  the  sale  of  land  {Rowell  v.  Metropolitan  i2y., 
19  Ch.  D.  608) ;  money  in  the  hands  of  the  Court  {Dolphin  v.  Lay  ton,  4  C.  P.  D. 
130 ;  and  see  Stevens  v.  Fhelips,  10  Ch.  417 ;  Howell  v.  Metropolitan  Ry.) ;  and  see 
Richardson  v.  Elmit,  2  C.  P.  D.  9  ;  Chatterton  v.  Watney,  16  Ch.  D.  378  ;  17  Ch.  D. 
269  ;   Walker  v.  Rooke,  6  Q.  B.  D.  631 ;   Vyse  v.  Brown,  13  Q,  B.  D.  199. 

The  affidavit  in  support  of  the  application  need  not  state  the  amount  of  the  debt 
due  to  the  judgment  debtor  {Luey  v.  Wood,  W.  N.  (1884),  68J. 

A  garnishee  order  should  not  be  issued  for  costs,  wiUiout  first  applying  for  pay* 
ment  of  them  {Nbtt  v.  Sands,  W.  N.  (1883),  74J. 

A  debt  may  be  attached  though  more  than  six  years  have  eLapsed  sinoe  the  judg- 
ment {Fellows  V.  Thornton,  W.  K.  (1884),  248). 

2.  Service  of  an  order  that  debta,  due  or  accraing  to  a  debtor  liable 
under  a  judgment  or  order,  shall  be  attached,  or  notice  thereof  to  the 
garnishee,  in  such  manner  as  the  Court  or  judge  shall  direct,  shall 
bind  such  debts  in  his  hands  {k). 

(k)  A  garnishee  order  niei  does  not  create  a  charge  until  service  of  it  on  the  gar* 
nishee  {Hamer  v.  OiUs,  11  Ch.  D.  942) ;  and  see  J2f  Stanhope  Co,,  11  Ch.  D.  160. 

By  sect.  45  of  the  Bankruptcy  Act,  1883,  where  a  creditor  has  attached  any  debt 
due  to  the  debtor,  he  cannot  retain  the  benefit  of  the  attachment  against  the  tmstee 


RULES  OF  THE  SUPREME  COURT,  1883.  457 

in  banlcraptoy  of  the  debtor  unless  he  has  received  the  debt  before  the  date  of  the     Ord.  XLV. 
receiving  order,  and  before  notice  of  the  presentation  of  any  bankruptcy  petition  by  _^^^_ 
or  aeainst  the  debtor,  or  of  the  oommission  of  any  available  act  of  bankruptcy  by 
the  debtor. 

The  attachment  of  a  debt  overrides  the  general  lien  of  a  solicitor  over  the  judg-  Solicitor's 
ment  in  respect  of  general  costs  due  to  him  from  the  garnishee  {Hough  v.  Edwards^  lien,  how 
1  H.  &  N.  171) ;  but,  as  to  the  solicitor's  right  to  obtam  a  charging  order  under  the  affected  by 
statute,  notwithstanding  a  previous  garnishee  order,  see  Birchall  v.  Pugin^  L.  R.  10  garnishee 
C.  P.  397  ;  Shippey  v.  Grey,  49  L.  J.  624  ;  28  W.  R.  877  ;  42  L.  T.  673 ;  The  Leader,  order. 
L.  R.  2  A.  &  E.  314  ;  Hatner  v.  Giles,  11  Gh.  D.  942. 

As  to  set-off  by  a  garnishee,  see  Tapp  v.  Jones,  L.  R.  10  Q.  B.  691 ;  Sampson  v.  Set-off. 
Seaton  By.  Co.,  ibid.  28. 

3.  If  the  gamisheo  does  not  forthwitli  pay  into  Court  the  amount  Issue  of  exe- 
due  from  him  to  the  debtor,  liable  under  a  judgment  or  order,  or  an  ^Sir^d^^ 
amount  equal  to  the  judgment  or  order,  and  does  not  dispute  the 

debt  due  or  claimed  to  be  due  from  him  to  such  debtor,  or  if  he  does 
not  appear  upon  summons,  then  the  Court  or  judge  may  order 
execution  to  issue,  and  it  may  issue  accordingly,  without  any  previous 
writ  or  process,  to  levy  the  amount  due  from  such  garnishee,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment  or  order. 

4.  If  the  garnishee  disputes  his  liability,  the  Court  or  judge,  instead  Prooeduro 
of  making  an  order  that  execution  shall  issue,  may  order  that  any  issue  ^hore  gwr- 
or  question  necessary  for  determining  his  liability  be  tried  or  deter-  putes  his 
mined  in  any  manner  in  which  any  issue  or  question  in  an  action  may  li^^^hty. 
be  tried  or  determined. 

5.  Whenever  in  proceedings  to  obtain  an  attachment  of  debts  it  Where  third 
is  suggested  by  the  garnishee  that  the  debt  sought  to  be  attached  P*^"^*®" 
belongs  to  some  third  person,  or  that  any  third  person  has  a  lien  or 

charge  upon  it,  the  Court  or  a  judge  may  order  such  third  person  to 

appear,  and  state  the  nature  and  particulars  of  his  claim  upon  such 

debt  (/). 

(/)  As  to  the  proper  mode  of  proceeding  where  there  is  a  suggestion  that  the 
mo^v  sought  to  be  attached  is  trust  money,  see  Roberts  v.  Death,  8  Q.  B.  D.  319 ; 
30  W.  R.  76.    And  see  next  rule. 

6.  After  hearing  the  allegations  of  any  third  person  under  such  Determina- 
order,  as  in  rule  5  mentioned,  and  of  any  other  person  whom  by  the  tlons  where" 
same  or  any  subsequent  order  the  Court  or  a  judge  may  order  to  third  party 
appear,  or  in  case  of  such  third  person  not  appearing  when  ordered,  "^*®'^*^« 
the  Court  or  judge  may  order  execution  to  issue  to  levy  the  amount 

due  from  such  garnishee,  or  any  issue  or  question  to  be  tried  or 
determined  according  to  the  preceding  rules  of  this  order,  and  loay 
bar  the  claim  of  such  third  person,  or  make  such  other  order  as  such 
Court  or  judge  shall  think  fit,  upon  such  terms,  in  all  cases,  with 
respect  to  the  lien  or  charge  (if  any)  of  such  third  person,  and  to 
costs,  as  the  Court  or  judge  shall  think  just  and  reasonable  {m). 

(m)  An  order  made  by  consent  under  this  rule  is  final  (Sade  v.  Winser,  47  L.  J. 
Q.  B.  684). 

7.  Payment  made  by  or  execution  levied  upon  the  garnishee  under  Garnishee 
any  such  proceeding  as  aforesaid  shaU  be  a  vaHd  discharge  to  him  as  ^^(^^.^ 
against  the  debtor,  liable  under  a  judgment  or  order,  to  the  amount  execution. 
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paid  or  levied,  although  such  proceeding  may  be  eet  aside,  or  the 
judgment  or  order  reversed  (n). 

(n)  The  proTisionB  of  this  rule  do  not  applj  to  a  conditional  debt  {Kotcell  t. 

Metropolitan  Ry.,  19  Ch.  D.  508). 

8.  There  shall  be  kept  by  the  proper  officer  a  debt  attachment 
book,  and  in  such  book  entries  shall  be  made  of  the  attachment  and 
proceedings  thereon,  with  names,  dates,  and  statements  of  the  amonnt 
recovered,  and  otherwise ;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person  upon  application  to  the  proper  officer. 

9.  The  costs  of  any  application  for  an  attachment  of  debts,  and  of 
any  proceedings  arising  from  or  incidental  to  such  application,  shall  be 
in  the  discretion  of  the  Court  or  a  judge. 


Charging 
order. 


1  &  2  Vict, 
c.  110,  8.  H. 
Charg^g 
order. 


3  &  4  Vict, 
c.  82,  B.  1. 
Provisions 
extended  to 
contingent 
interest  and 
to  stock  in 
Court. 


OEDER  XLVI. 

Chaboing  Obdebs,  Distringas,  aio)  Stop  Obdebs. 

1.  An  order  charging  stock  or  shares  may  be  made  by  any  Divisional 
Court  or  by  any  judge,  and  the  proceedings  for  obt^ning  such  order 
shall  be  such  as  are  directed,  and  the  effect  shall  be  such  as  is  pro- 
vided, by  the  Acts  1  &  2  Yict.  c.  110,  ss.  14  and  15,  and  3  &  4  Yict. 
c.  82,  B.  1  (o). 

(o)  The  following'  are  the  sections  referred  to : — 

A.IV.  *'  And  he  it  enacted,  that  if  any  person  against  whom  any  judgment  shall 
have  been  entered  up  in  any  of  her  Majesty's  superior  Courts  at  Westminster 
shall  have  any  government  stock,  funds,  or  annuities,  or  any  stock  or  shares  of 
or  in  any  public  company  in  England  (whether  incorporated  or  not),  standing  in 
his  name  m  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  it  anall 
be  lawful  for  a  judge  of  one  of  the  superior  doiuis,  on  the  application  of  any 
judgment  creditor,  to  order  that  sucn  stock,  funds,  annuities,  or  shares,  or 
such  of  them  or  such  part  thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amonnt  for  which  judgment  shall  have  been  so 
recovered,  and  interest  thereon,  and  such  order  shall  entitle  the  judgment  creditor 
to  all  such  remedies  as  he  would  have  been  entitled  to  if  such  charge  had  been 
made  in  his  favour  by  the  judgment  debtor ;  provided  that  no  prooeiedings  shall 
be  taken  to  have  the  benefit  of  such  charge  until  after  the  expiration  of  six 
calendiur  months  from  the  date  of  such  order.  ' 

I.  *^  The  aforesaid  provisions  of  the  said  Act  (t.  «.,  1  &  2  Vict.  c.  110,  s.  14^  shall 
be  deemed  and  taken  to  extend  to  the  interest  of  any  judgment  debtor,  wnether 
in  possession,  remainder,  or  reversion,  and  whether  vested  or  contingent,  as  well 
in  any  such  stocks,  funds,  annuities,  or  shares  as  aforesaid  as  also  in  the  divi- 
dends, interest,  or  annual  produce  of  any  such  stock,  funds,  annuities  or  riiares ; 
and  whenever  any  such  judgment  debtor  shall  have  any  estate,  right,  title  or 
interest,  vested  or  contingent,  in  possession,  remainder,  or  reversion,  in,  to,  or 
out  of  any  such  stocks,  fimds,  annuities  or  shares  as  aforesaid,  which  now  are,  or 
shall  hereafter,  be  standing  in  the  name  of  the  Accountant-General  of  the  Court 
of  Chancery,  or  the  Aocountant-G^eral  of  the  Court  of  Exchequer,  or  in,  to, 
or  out  of  the  dividends,  interest,  or  annual  produce  thereof,  it  shall  be  lawful 
for  such  judge  to  make  any  order  as  to  sucn  stock,  funds,  annuities,  or  sharee, 
or  the  inter^,  dividends,  or  annual  produce  thereof,  in  the  same  way  as  if 
the  same  had  been  standing  in  the  name  of  a  trustee  of  such  judgment  aebtor : 
Provided  always,  that  no  order  of  any  judge  as  to  any  stock,  funds,  annuities,  or 
shares  standing  m  the  name  of  the  Ajoooimtant-G^eral  of  the  Court  of  Chancery 
or  the  Aocountant-General  of  the  Court  of  Exchequer,  or  as  to  the  interest,  divi- 
dends, or  annual  produce  thereof,  shall  prevent  the  Gk>vemor  and  Company  of  the 
Bank  of  England,  or  any  public  company,  from  permitting  any  transfer  of  such 
stocks,  funds,  annuities,  or  shares,  or  payment  of  the  interest,  dividends,  or  annual 
produce  thereof,  in  such  manner  as  tne  Court  of  Chancery  or  the  Court  of  Ex- 
chequer respectively  may  direct,  or  shall  have  any  greater  effect  than  if  such 
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**  debtor  had  charged  BQoh  stook,  fimdB,  annuities  or  shares,  or  the  interest,  divi-  Ord.  XLVI. 

**  dends,  or  annu^  produce  thereof,  in  favour  of  the  judgment  creditor,  with  the  — — — 
"  amount  of  the  sum  to  be  mentioned  in  any  such  order." 

XV.  "  And  in  order  to  prevent  any  person  against  whom  judgment  shall  have  1  &  2  Vict. 

**  been  obtained  from  transferring,  receiving  or  disposing  of  any  stock,  funds,  c.  110,  s.^  15. 


shares  in  any  public  company,  under  this  Act,  shall  be  made  in  the  first  instance  stance  ex 
**  ex  parte,  and  without  any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to  parte,  and 
"  show  cause  only ;  and  such  order,  if  any  government  stock,  funds,  or  annuities 
*'  standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of 
**  any  person  in  trust  for  him,  is  to  be  affected  by  such  order,  shall  restrain  the  interim 
'  *  Gk)vemor  and  Company  of  the  Bank  of  England  from  permitting  a  transfer  of  such  restraint  of 
<*  stock  in  the  meantmie  and  until  such  order  shall  be  made  absolute  or  discharged  ;  transfer  by 
"  and  if  any  stock  or  shares  of  or  in  any  public  company,  standing  in  the  name  of  company,  &c. 
"  the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
**  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner  restrain  such 
'*  public  company  from  permittmg  a  transfer  thereof ;  and  that  if,  after  notice  of 
<<  such  order  to  uie  person  or  persons  to  be  restrained  thereby,  or  in  case  of  corpo- 
"  rations  to  any  authorised  agent  of  such  corporation,  and  before  the  same  oraer 
<<  shall  be  discharged  or  made  absolute,  such  corporation  or  person  or  persons  shall 
"  permit  any  such  transfer  to  be  made,  then  and  in  such  case  the  corporation  or 
"  person  or  persons  so  permitting  sach  transfer  shall  be  liable  to  the  judgment 
'*  creditor  for  the  value  or  amount  of  the  property  so  charged  and  so  transferred,  or 
**  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment ;  and  that  no  dis- 
'*  position  of  the  judgment  debtor  in  the  meantime  shall  be  valid  or  effectual  as 
**  against  the  judgment  creditor;  and  further,  that,  unless  the  judgment  debtor 
<<  shall  within  a  time  to  be  mentioned  in  such  order  show  to  a  judg«  of  one  of  the 


**  ment  debtor,  or  any  person  interested,  have  full  power  to  dischargpe  or  vary  such 
''  order,  and  to  award  such  costs  upon  such  application  as  he  may  think  fit." 

The  duties  of  the  accountant-general  are  now  performed  by  the  paymaster-  Aooountant- 
general ;  see  Chancery  Fmids  Act,  1872,  ss.  4,  6,  ante,  p.  204.  ^  general. 

An  application  for  a  chargfing  order  is  made  by  summons  (Daniell,  939) ;  and   Annlin&tion 
must  be  supported  by  evidence  of  the  title  of  the  applicant  to  the  debt  and  of  the  ^^  made  ' 
debtor's  title  to  the  property  sought  to  be  charg^  (ibid.).    The  order  may  be  ma4e 
by  any  judge  of  the  High  Court ;  see  JSopewell  v.  Barne»^  I  Ch.  D.  630. 

As  to  the  charg^g  of  contingent  interests,  see  Cragg  v.  Taylor,  L.  R.  2  Ex.  131 ;  Contingent 
Dixon  V.  Wrench,  L.  R.  4  Ex.  154  ;  South  Western  Loan  Co,  v.  Mobertton,  8  Q.  B.  D.  interests. 
17 ;  30  W.  R.  102,  where  it  was  held  that  stock  is  none  the  less  chargeable  because 
it  is  standing  in  the  name  of  a  trustee  for  other  persons  besides  the  judgment 
debtor. 

It  does  not  follow  from  sect.  14  of  the  Act  that  collateral  proceedings  may  not  Six  months' 
be  instituted  before  the  six  months  expire  [Bristed  v.  Wilkins,  3  Hare,  235,  239) ;  rule. 
e,  g.,  a  stop  order  may  be  obtained  ( Watti  v.  Jefferyt,  3  M.  &  G.  372 ;   imd  see 
WelU  y.  Qibbi,  Tl  Beav.  204). 

When  the  order  is  made  absolute,  the  bank  or  public  company,  which  is  bound  Effect  of 
by  the  statute  to  hold  its  hand  during  the  pendency  of  the  order  nxti,  wOl  no  longer  interim  and 
be  bound  to  take  notice  of  the  charge,  unless  the  judgment  creditor  has  instituted  absolute  order 
an  action  or  taken  some  other  steps  (see  Beece  v.  Taylor,  13  Sim.  480),  but  must  on  the  com- 
pay  the  dividends  to  the  persons  legally  entitled  thereto  as  before  the  charging  pany  or  the 
order  was  made,  and  his  receipt  will  discharge  the  company  {Churchill  v.  Bank  of  bank. 
England,  11  M.  &  W.  323  ;  Bristed  v.  Wilkins,  3  Hare,  235).     Such  person  will  be 
bound,  the  order  having  been  made  absolute,  to  give  effect  to  the  charge  on  the 
stock  or  shares,  and  the  bank  or  company  is  no  longer  concerned  with  the  questions 
arising  between  the  judgment  creditor  and  other  persons  interested. 

Nouiing  which  has  taken  place  subsequent  to  the  original  charging  order  is  a  Order,  when 
sufficient  cause  to  prevent  its  being  made  absolute ;  therefore,  where  a  decree  had  to  be  made 
been  made  for  adnunistration  of  the  debtor's  estate  subsequently  to  the  order  nisi,  absolute, 
an  injunction  to  restrain  the  creditor  from  applying  to  have  the  order  made  abso- 
lute was  refused  {ffaly  y.  Barry,  3  Ch.  452 ;  Scott  y.  Lord  Sastings,  1  K.  &  J.  633) ; 
but  if  the  debtor  had  assigned  the  property  before  the  original  charging  order  was 
made,  the  creditor  does  not  by  such  order  obtain  even  an  inchoate  right  ( Warburton 
y.  HiU,  Kay,  470,  as  explained  in  Haly  y.  Barry) ;  and  see  Bobinson  y.  IfesbUt, 
L.  R.  3  C.  I*.  264,  overruling  Watts  y.  Forter,  3  E.  &  B.  743. 

A  charging  order  has  no  greater  effect  than  an  instrument  of  charge  executed 
by  the  judgment  debtor  would  have  had  (Be  Onslow,  20  Eq.  677) ;  and  separate 
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Ord.  XL VI.     proceedings  are  still  neceasaiy  to  enforce  it  ae  before  the  Judicature  Acts  {Leggoti 

V.  Western,  12  Q.  B.  D.  287). 

A  charging  order  cannot  be  made  absolute  when  it  appears  that  the  judgment 
debtor  was  dead  when  the  order  niai  was  obtained  {Finney  v.  Sinde,  4  Q.  B.  D.  102 ; 
27  W.  R.  413;  40  L.  T.  193). 

A  charging  order  for  costs  cannot  be  obtained  till  the  costs  have  been  taxed 
(IVidgery  v.  Teppcr  (C.  A.),  6  Ch.  D.  364  ;  25  W.  R.  872 ;  37  L.  T.  297 ;  Jonn  t. 
Williams,  8  M.  &  W.  349) ;  Burns  v.  Irving,  3  Ch.  D.  291,  has  not  been  followed. 

A  charging  order  cannot  affect  the  income  of  a  fund  to  which  a  married  woman 
is  entitled  for  her  separate  use  without  power  of  anticipation  (Stanley  y.  Stanley^ 
7Ch.  D.  589).  r-        V  ^ 


Chargring 
order  for 
costs. 


Distringas 
abolished. 


Definition  of 
**  company" 
and  *•  stock." 


Service  of 
affidavit  and 
filed  notice  on 
company. 


Name  and 
address  of 
claimant  to 
be  given. 

Service  of 
notices  on 
claimant. 


Alteration  of 
address. 


Service  of 
affidavit  and 
filed  notice  to 
have  the  effect 
of  distringas. 


Effect  of 
distrwgas* 


2.  No  writ  of  distringas  shall  hereafter  be  issued  nnder  the  Act 
5  Vict.  c.  5,  8.  5. 

3.  In  the  following  rules  of  this  order  the  expression  "company" 
includes  the  Governor  and  Company  of  the  Bank  of  England  and  any 
other  public  company,  whether  incorporated  or  not,  and  the  expression 
**  stock"  includes  shares,  securities,  and  money. 

4.  Any  person  claiming  to  be  interested  in  any  stock  standing  in  the 
books  of  a  company  may,  on  an  affidavit  by  himself  or  his  solicitor  in 
the  Form  No.  27  in  Appendix  B.,  with  such  variations  as  circum- 
stances may  require,  and  on  filing  the  same  in  the  central  office  with 
a  notice  in  the  Form  No.  22  in  the  same  Appendix,  with  such  vaiia* 
tions  as  circumstances  may  require,  and  on  procuring  an  office  copy  of 
the  affidavit  and  a  duplicate  of  the  filed  notice  authenticated  by  the 
seal  of  the  central  office,  servo  the  office  copy  and  duplicate  notice  on 
the  company  (jo). 

(p)  For  these  forms,  see  i^fra, 

5.  There  shall  be  appended  to  the  affidavit  a  note  stating  the 
person  on  whose  behalf  it  is  filed,  and  to  what  address  notices  (if  any) 
for  that  person  are  to  be  sent. 

6.  All  such  notices  shall  be  deemed  to  have  been  duly  sent  if  sent 
through  the  post  by  a  prepaid  letter  directed  to  that  person  at  the 
address  so  stated  or  at  any  such  substituted  address  as  hereinafter 
mentioned,  whether  the  person  to  whom  the  notice  is  sent  is  living 
or  not. 

7.  The  address  so  stated  may,  from  time  to  time,  be  altered  by  the 
person  by  or  on  whose  behalf  the  affidavit  is  filed,  but  no  notice  sent 
by  post  before  the  alteration  to  the  address  originally  given  or  for  the 
time  being  substituted  therefor  shall  be  affected  by  any  subsequent 
alteration.  Any  such  alteration  of  address  may  be  made  by  service  of 
a  memorandum  thereof  on  the  company  in  the  manner  required  for 
service  of  a  notice  under  this  order. 

8.  The  service  of  the  office  copy  of  the  affidavit  and  of  the  duplicate 
of  the  filed  notice  shall  have  the  same  force  and  effect  against  the 
company  as  a  writ  of  distringas  duly  issued  under  the  Act  5  Yict.  c.  5, 
8.  5,  would  have  had  against  the  Bank  of  England  if  these  rules  had 
not  been  made  {q). 

{q)  As  to  the  effect  of  a  distringas^  see  J^  Marquis  o/ffertford,  1  Ha.  684  ;  WHkins 
V.  Sibley^  4  Oiff.  442 ;  9  Jur.  N.  S.  S88.  The  effect  of  it  is  to  prevent  the  stock 
being  dealt  with  without  notice  to  the  person  putting  on  the  distringas. 
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9.  A  notice  filed  under  rule  4  of  this  order  may  at  any  time  be   Oid.  XLVI. 
withdrawn  by  the  person  by  whom  or  on  whose  behalf  it  was  given  on  Withdrawal 
a  written  request  signed  by  him,  or  its  operation  may  be  made  to  cease  o*  notice  by 
by  an  order  to  be  obtained  by  motion  on  notice  or  by  petition  or  by 
summons  at  chambers  duly  served  by  any  other  person  claiming  to  be 
interested  in  the  stock  sought  to  be  affected  by  the  notice. 

10.  If,  whilst  a  notice  filed  under  rule  4  of  this  order  continues  in  Company  can- 
force,  the  company  on  whom  it  is  served  receive  from  the  person  in  ^^^1  with  the 
whose  name  the  stock  specified  in  the  notice  is  standing,  or  from  some  stock  for  more 
person  acting  on  his  behalf  or  representing  him,  a  request  to  permit  ^^tg  after 
the  stock  to  be  transferred  or  to  pay  the  dividends  thereon,  the  com-  request, 
pany  shall  not,  by  force  or  in  consequence  of  the  service  of  the  notice, 

be  authorized,  without  the  order  of  the  Court  or  a  judge,  to  refuse  to 
permit  the  transfer  to  be  made  or  to  withhold  the  payment  of  the 
dividends  for  more  than  eight  days  after  the  date  of  the  request  (r). 

(r)  This  rule  is  taken  from  Cons.  Ord.  XXVII.  r.  4. 

Where  the  bank  gave  notice  that  an  application  had  been  made  to  them  to  allow 
a  transfer  of  the  stock  and  to  pay  the  dividends  thereon,  the  Court,  on  «r  parte 
motion  to  restrain  the  bank  from  dealing  with  the  stock,  granted  an  interim 
injunction  over  the  next  motion  day,  and  directed  notice  of  the  order  to  be  served 
on  the  legpal  owners  of  the  stock  (Re  Blaksleyy  23  Ch.  D.  549). 

11.  If  the  person  who  files  a  notice  under  rule  4  of  this  order  Description  of 

desires  to  correct  the  description  of  the  stock  referred  to  in  the  filed  ^  stock  may 

*  be  oorrected. 

notice,  he  may  file  an  amended  notice  and  serve  on  the  company  a 
duplicate  thereof  sealed  with  the  seal  of  the  central  office,  and  in  that 
case  the  service  of  the  notice  shall  be  deemed  to  have  been  made  on 
the  day  on  which  the  amended  duplicate  is  so  served. 

12.  Where  any  monies  or  securities  are  in  Court  to  the  general  Costs  occa- 
credit  of  any  cause  or  matter,  or  to  the  account  of  any  class  of  persons,  ^^^  by  stop 

*'  J  r  1  order  on  funds 

and  an  order  is  made  to  prevent  the  transfer  or  payment  of  such  in  Court. 

monies  or  securities,  or  any  part  thereof,  without  notice  to  the  assignee 

of  any  person  entitled  in  expectancy  or  otherwise  to  any  share  or 

portion  of  such  monies  or  securities,  the  person  by  whom  any  such 

order  shall  be  obtained  on  the  shares  of  such  monies  or  securities 

affected  by  such  order  shaU  be  liable,  at  the  discretion  of  the  Court  or 

a  judge,  to  pay  any  costs,  charges,  and  expenses  which,  by  reason  of 

any  such  order  having  been  obtained,  shall  be  occasioned  to  any  party 

to  the  cause  or  matter,  or  any  persons  interested  in  any  such  monies 

or  securities  («). 

(«)  This  and  the  next  rule  are  taken  from  Cons.  Ord.  XXVI.  rr.  1,  2. 

Ae  to  stop  orders  generally,  see  Baniell,  1633  et  seq.,  and  cases  there  cited.  A  Stop  orders, 
stop  order  gives  no  priority  among  charges  equal  in  degree  ( Warburton  v.  Hill^  Kay, 
470;  Greening  Y,  Beekford,  5  Sim.  195;  SwayneY,  Swayne^  11  Beav.  463 ;  Sulkes 
V.  Dayy  10  Sim.  41  ;  Lieter  v.  Ttdd,  4  Eq.  462 ;  Ex  parte  Kent,  19  W.  R.  696) ;  for 
by  granting  a  stop  order  the  Court  decides  nothing  as  to  the  rights  and  priorities 
of  contending  parties  (Lucmy.  Peacock^  9  Beav.  118  ;  Hawkesley  v.  Gowan,  12  W.  R. 
1100 ;  and  see  Be  Blunt,  10  W.  R.  379).  Trustees  in  bankruptcy  who  obtained  no 
stop  order  were  postponed  to  a  mortgagee  who  obtained  one  after  the  bankruptcy 
{Stttart  V.  Cockerell,  8  Eq.  607) ;  and  see  Patiner  v.  Loeke,  18  Ch.  B.  381. 

But  a  person  who  puts  a  stop  order  on  a  fund  in  Court  obtains  priority  over  a 
person  who  merely  gives  notice  to  the  trustees,  although  the  notice  is  g^ven  before 
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Ord.  XLVI.    the  stop  order  is  obtained  (Pinmek  v.  BaiUy,  23  Ch.  D.  497 ;  81  W-  R.  912) ;  and 

see  Mutual  Society  v.  Laugley,  26  Ch.  D.  686 ;  32  W.  R.  792. 

Costs  of  Persons  having*  claims  on  funds  in  Court  are  not  entitled  under  all  ciroumstances 

obtaining  to  the  costs  of  obtaining  a  stop  order  {Grimsby  v.  Webster^  8  W.  R.  726,  but  such 

stop  order.  costs  were  allowed  in  that  case)  ;  and  see  Edicards  v.  Grove,  29  L.  J.  Ch.  839.  But 
the  mortgagee  of  a  fund  in  Court  empowered  by  his  mortgage  deed  to  apply  for  a 
stop  order,  is  entitled  to  the  costs  of  his  so  doing  ( Waddilove  v.  Taylor,  6  Ha.  307) ; 
he  must,  however,  ask  specially  for  them,  or  they  will  not  be  allowed  by  the  taxing- 
master  imder  the  common  order  to  tax  the  mortgagee's  costs  {ibid.),  A  trustee  who, 
before  paying  into  Court,  l>ecame  award  that  a  distringas  had  been  placed  on  the 
fund,  and  omitted  to  mention  the  claim,  was  made  personally  liable  for  the 
assignee's  costs  of  obtaining  a  stop  order  {Re  Allcjij  40  L.  T.  456).  JnMooleY. 
lioberts^  12  Jur.  108,  an  incumbrancer  petitioning  for  a  stop  order,  after  notice  that 
a  petition  had  been  presented  for  payment  out  of  the  fund,  was  not  allowed  his 
costs.  See  also  Mild  may  v.  Quiche,  6  Ch.  D.  553. 
Application  The  application  for  a  stop  order  should  be  made  by  summons  (Wrench  v.  Wynne, 

should  be  by      17  W.  R.  198  ;  38  L.  J.  Ch.  235  ;    Wellenley  v.  Momingtoti,  41  L.  J.  Ch.  776  ;   Wahh 
summons.  v.  Wason,  22  W.  R.  676 ;  30  L.  T.  743),  whether  the  assignor  concurs  or  opposes; 

the  costs  of  a  petition  will  be  refused  ( Walsh  v.    Wasofi) ;  and  in    Welletley  v. 
Morniugton  the  petitioner  was  ordered  to  pay  the  difference  between  ilie  costs  of 
obtaining  the  order  on  a  summons  at  Chambers  and  the  costs  of  the  petition.     Bat 
see  Re  Lay,  49  L.  T.  499  ;  and  see  next  rule. 
Prospective  In  Re  'Duke  of  Clevclaud's  Harte  Estates,  January  17,  1862,  V.-C.  Eindersley 

order.  granted  a  prospective  stop  order,  restraining  the  payment  of  funds  hereafter  to  be 

paid  in  to  a  particular  account ;  but  refused  to  make  such  a  prospective  order  where 
there  was  no  certainty  that  any  fund  would  be  brought  into  Court  ( Wellesley  t. 
Moruingtofi,  11  W.  R.  17).  The  operation  of  the  order,  though  general  in  tenns, 
is  confined  to  the  amount  on'which  the  order  was  founded  [Maeleod  y.  Buchanan,  33 
Beav.  234). 

Service  on  the  assignor  is  necessary,  though  a  party  to  the  cause  {Parsons  y. 
Groome,  4  Bcav.  621 ;  Zevingery,  Crombie,  21  W.  R.  37 ;  Jfe  Nowell,  11  W.  R.  896) ; 
but  not  on  other  parties  to  tlie  cause  {Glazbrook  y.  Gillatt,  9  Beav.  611) ;  and  seer.  13. 

Service  of  13.  Any  person  presenting  a  petition  or  taking  ont  a  summons  for 

?S/:^er.  any  such  order  as  aforesaid  shaU  not  be  required  to  serve  such 

petition  or  summons  upon  the  parties  to  the  cause  or  matter,  or  upon 

the  persons  interested,  in  such  parts  of  the  monies  or  securitieB  as  are 

not  sought  to  be  affected  by  any  such  order  (/). 

(Cj  See  note  to  role  12. 

OEDEB  XLVn. 

Weii  op  Possession. 

Writ  of  1*  A  judgment  or  order  that  a  party  do  recover  possession  of  any 

pofisession.       Ybj^^  may  be  enforced  by  writ  of  possession  in  manner  before  the  com- 

mencement  of  the  principal  Act  used  in  actions  of  ejectment  in  the 

superior  Courts  of  conmion  law  (u). 

Ju)  An  order  for  f orolosnre  absolute  cannot  be  enforced  by  writ  of  poaseflsion 
{Woody.  Wheater,  22  Ch.  D.  281). 

As  to  the  writ  of  possession  generally,  see  Daniell,  948. 

The  old  writ  of  assistance  is  saperseded  by  this  writ  {HaU  y.  EaU^  47  L.  J.  Ch. 
680). 

Suing outwrit  2.  Where  by  any  judgment  or  order  any  person  therein  named  is 
of  possession,  directed  to  deliver  up  possession  of  any  lands  to  some  other  person,  the 
person  prosecuting  such  judgment  or  order  shall,  without  any  order 
for  that  purpose,  be  entitled  to  sue  out  a  writ  of  possession  on  filing  an 
affidavit  showing  due  service  of  such  judgment  or  order  and  that  the 
same  has  not  been  obeyed. 
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3.  Upon  any  judgment  or  order  for  the  recovery  of  any  land  and  Ord.  XLVII. 
costs,  there  may  be  either  one  writ  or  separate  writs  of  execution  for  Separate  write 

the  recovery  of  possession  and  for  the  costs  at  the  election  of  the  for  recovery 
£-11  of  posseesioii 

successful  party.  ^fj^,  ^^t^, 

OEDER  XLVni. 
Writ  of  Delivebt. 

1.  Where  it  is  sought  to  enforce  a  judgment  or  order  for  the  re-  Enforcing 
covery  of  any  property  other  than  land  or  money  by  writ  of  delivery,  i^d^"*^*»  *o- 
the  Court  or  a  judge  may,  upon  the  application  of  the  plaintiff,  order  of  property 
that  execution  shall  issue  for  the  delivery  of  the  property,  without  ?*^|''  ^^*^ 

•^  *      *       "^ '  land  or  mon^ 

giving  the  defendant  the  option  of  retaining  the  property,  upon  paying  by  writ  of 

the  value  assessed,  if  any,  and  that  if  the  property  cannot  be  found,  delivery. 

and  unless  the  Court  or  a  judge  shall  otherwise  order,  the  sheriff  shall 

distrain  the  defendant  by  all  his  lands  and  chattels  in  the  sheriff's 

bailiwick,  tiU  the  defendant  deliver  the  property ;  or,  at  the  option  of 

the  plaintiff,  that  the  sheriff  cause  to  be  made  of  the  defendant's  goods 

the  assessed  value,  if  any,  of  the  property  (v). 

(v)  This  rule  is  taken  from  sect.  78  of  the  C.  L.  P.  Act,  1864. 
Aa  to  the  writ  of  delivery  g^enerally,  see  Daniell,  962 ;  Ivory  v.  Cruickshank,  W.  K. 
(1876),  249 ;  ChUttm  v.  Carrington^  16  0.  B.  730 ;  Corbett  v.  Zwm,  W.  N.  (1884),  62. 

2.  A  writ  of  delivery  shall  be  in  the  Porm  No.  10  in  Appendix  H.;  Form  of  writ 
and  when  a  writ  of  delivery  is  issued,  the  plaintiff  shall,  either  by  the      <i®"very. 
same  or  a  separate  writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages  and  costs  awarded,  and  interest  (to). 

{id)  For  this  form,  see  infra. 


OBDEB  XTiTX. 

TbANSHSBS  and  OoNSOLIDATIOir. 

1.  Causes  or  matters  may  be  transferred  from  one  division  to  Transfer  of 
another  of  the  High  Court  or  from  one  judge  to  another  of  the 
Chancery  Division  by  an  order  of  the  Lord  Chancellor,  provided  that 
no  transfer  shall  be  made  from  or  to  any  division  without  the  consent 
of  the  President  of  the  Division  {x). 

{x)  When  all  parties  consent  the  transfer  will  be  made  on  a  written  application  IVansfers. 
to  the  Lord  Chancellor's  secretary,  otherwise  the  application  must  be  to  tne  Lord 
Qiancellor  in  Court  {Mem.  1  Ch.  D.  41).  The  Court  of  Appeal  has  no  power  to 
order  a  transfer  from  one  judge  to  another  of  the  same  division  {Ee  Sutley,  I  Ch.  D. 
11  ;  J2tf  Boydf  ib.  12).  See  also  Hillman  y.  May  hew,  1  Ex.  D.  132  ;  Humphreys  v. 
Edwards,  W.  N.  (1876),  208 ;  46  L.  J.  Ch.  112 ;  Holloway  t.  York,  2  Ex.  D.  383 ; 
Storey  y.  Waddle,  4  Q.  B.  B.  289 ;  Daniell,  pp.  29,  1892.  As  to  transfers  from 
one  division  to  another,  see  Metropolitan  Inner  Circle  My,  y.  Metropolitan  J^y.,  W.  N.  * 
(1879),  193  ;  China  Steamship  Co.  y.  Manne  Insurance  Co.,  W.  N.  (1881),  89. 

An  action  will  be  transferred  from  one  judge  of  the  Chancery  Division  to  another 
whenever  it  appears  to  be  convenient  so  to  do ;  see  Curlewis  y.  Whidbome,  10  W.  R. 
261 ;  Sidehottom  v.  Sidebottom,  14  W.  B.  607 ;  Corser  v.  Jones,  14  W.  B.  704 ;  Sayers 
y.  Corrie,  9  Ch.  62. 

If  the  parties  neglect  to  apply  the  judge  will,  on  his  attention  being  called  to  the 
propriety  of  a  transfer,  apply  to  the  Lord  Chancellor  himself  {Steals  y.  Swaie,  22 
^v.  401). 


causes  or 
matters. 
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Ord.  XLIX. 

Notice  of 
application. 


Retransfer 
of  actions. 


Transfer  for 
hearing  or 
trial  only. 


One  clear  day's  notice  should  be  f^iven  to  the  other  parties  to  the  suit  by  the 
party  desiring  to  transfer  [SicUhottom  y.  Sufrbottom  ;  Bondx.  Barncn^  2  De  G.  F.  &  J. 
387 ;  Htnnphreys  v.  Hdwanh,  45  L.  J.  Ch.  112  ;  W.  N.  (1875),  208). 

Refusal  on  insufficient  grounds  to  consent  may  be  visited  with  coats  {Coeq  t. 
Hunasgeria  Coffee  Compninj^  4  Ch.  415) ;  and  see  further,  as  to  costs,  Lyall  v.  Weldhfn^ 
9  Ch.  287  ;  Sayen  v.  Corrie  ;  Lucas  v.  SiggerSj  7  Ch.  517. 

Where  an  action  has  been  transferred  by  general  order  from  one  Court  tb  another, 
a  retransfer  will  not,  without  consent,  be  ordered  where  it  will  delay  the  hearing. 
Where  it  will  not  cause  delay,  the  Court  will  give  weight  to  the  fact  that  the  judgt) 
from  whom  it  has  been  transferred  has  by  means  of  interlocutory  applications  gained 
an  acquaintance  with  the  facts  {Piatt  v.  Walter ^  1  Ch.  471) ;  but  it  will  not  take 
into  consideration  that  such  judge  has  decided  a  similar  point  in  another  case 
{Wihon  V.  Gray,  14  W.  R.  783). 

Before  an  application  for  retransfer  is  made,  notice  must  be  given  to  the  other 
side  (Demiis  v.  Morris,  21  W.  R.  43). 

A  retransfer  of  a  cause  was  asked  for  on  the  groimd  that  Queen's  oonnsel  had 
advised  in  the  cause  before  transfer  and  briefs  had  been  delivered  two  months,  bat 
it  was  held  that  the  reasons  were  not  sufficient  {Tiffin  v.  Farker,  12  W.  R.  698). 

2.  In  the  Chancery  Division  a  transfer  of  a  cause  or  matter  from  one 
judge  to  another  may  by  the  same  or  a  separate  order  be  ordered  to 
be  made  or  to  be  deemed  to  have  been  made  for  the  purpose  only  of 
hearing  or  of  trial,  and  in  such  case  the  original  and  any  further 
hearing  shall  take  place  before  the  judge  to  whom  the  cause  or  matter 
shall  bo  so  transferred;  but  all  other  proceedings  thereiui  whether 
before  or  after  the  hearing  or  trial  of  the  cause  or  matter,  shall  be 
taken  and  prosecuted  in  the  same  manner  as  if  such  cause  or  matter 
had  not  been  transferred  from  the  judge  to  whom  it  was  assigned  at 
the  time  of  transfer,  and  as  if  such  judge  had  given  or  made  the 
judgment  or  order,  if  any,  therein,  unless  the  judge  to  whom  the 
cause  or  matter  is  transferred  shall  direct  that  any  further  proceedings 
therein,  before  or  after  the  hearing  or  trial  thereof,  shall  be  taken 
and  prosecuted  before  himself  or  before  an  official  referee  or  special 
referee  (y). 

(y)  See,  as  to  this  rule,  Cave  v.  Cave,  W.  N.  (1880),  108 ;  28  W.  R.  764 ;  PorUr  r. 
West,  W.  N.  (1880),  195  ;  29  W.  R.  236  ;  Lloyd  v.  Jones,  7  Ch.  D.  390 ;  Shaw  v. 
Brown,  W.  N.  (1881),  27. 

Transfer  from  3.  Any  cause  or  matter  may,  at  any  stage,  be  transferred  from  one 
to  ^  *^^^^  division  to  another  by  an  order  made  by  the  Court  or  any  judge  of 
the  division  to  which  the  cause  or  matter  is  assigned :  Provided  that 
no  such  transfer  shall  be  made  without  the  consent  of  the  President 
of  the.  Division  to  which  the  cause  or  matter  is  proposed  to  be 
transferred  (z). 

(s)  This  rule  refers  only  to  a  transfer  from  one  divisign  to  another  {Chapman  v.  Seal 
Property  Trust,  7  Ch.  D.  732).  The  order  to  transfer  may  be  made  without  tiie 
consent  of  the  Flreeident,  but  not  the  transfer  itself  {Humphreys  v.  Bdtcards,  W.  N. 
(1876),  208 ;  45  L.  J.  Ch.  112).  An  action  will  be  transferred  to  or  fnnn  the 
Chancery  Division  whenever  it  is  convenient  to  do  so.  Actions  of  the  kind  usually 
commenced  in  the  Queen's  Bench  Division  were  transferred  to  the  Chancery 
Division  in  the  following  cases : — HoWnvay  y.  York,  2  Ex.  D.  333 ;  HiUnum  v. 
Mayhetc,  1  Ex.  D.  132 ;  London  Land  Company  v.  Harris,  13  Q.  B.  D.  640  (in  each 
of  which  there  was  a  oounterdaim  for  specific  performance) ;  Youny  y.  Kiny^ 
W.  N.  (1876),  11 ;  Johnson  v.  Moffatt,  ibid,  21 ;  Holmes  y.  Harvey,  26  W.  R.  80. 
But  in  Storey  v.  WaddU,  4  Q.  B.  D.  289 ;  Standard  Discount  Company  v.  Barton^ 
37  L.  T.  581,  the  application  to  transfer  was  refused.  See  further,  as  to  transfers 
from  one  division  to  another,  Cannot  v.  Morgan,  I  Ch.  D.  1 ;  Humphreys  v.  £dtcardM, 
4b  h.  J.  Ch.  112;  W.  N.  (1875),  112;  Hawkins  v.  Morgan,  49  L.  J.  Q.  B.  618; 
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The  Fulica,  W.  N.  (1880),   172  ;  China  Steamship   Company  v.   Marine  Insurance    Old   XLIX. 
Compani/,  W.  N.  (1881),  89  ;  Zadd  v.  Fuleston,  W.  N.  (1883),  72.  

4.  A  particular  application  in  any  cause  or  matter  may  by  the  direc-  Order  for 
tion  of  the  Lord  Chancellor  be  heard  and  disposed  of  by  any  judge  of  ^e«rinp  of 
the  High  Court  who  shall  consent  so  to  do,  to  whatever  division  or  a  paiticSM-  ^ 
judge  such  cause  or  matter  may  have  been  assigned.  judge. 

5.  When  an  order  has  been  made  by  any  judge  of  the  Chancery  Transfer  after 
Division  for  the  winding-up  of  any  company,  or  for  the  administration  oi]fler  for 

of  the  assets  of  any  testator  or  intestate,  the  judge  in  whose  Court  ^^dmmiB? 
such  winding-up  or  administration  shall  be  pending  shall  have  power,  tration. 
without  any  further  consent,  to  order  the  transfer  to  such  judge  of 
any  cause  or  matter  pending  in  any  other  Court  or  division  brought  or 
continued  by  or  against  such  company,  or  by  or  against  the  executors 
or  administrators  of  the  testator  or  intestate  whose  assets  are  being  so 
administered,  as  the  case  may  be  (a). 

(a)  The  words  of  this  role  are  wider  than  those  of  the  corresponding  repealed 
mle,  Ord.  LI.  r.  2a,  and  remove  the  difficulties  experienced  in  Me  National  Funds 
Assurance  Co.,  25  W.  R.  23 ;  rand  He  Madras  Irrigation  Co.,  16  Ch.  D.  702,  over- 
ruling £e  Landore  Co.,  10  Ch.  I).  489.     See  Re  Sharpe,  W.  N.  (1884),  28. 

An  action  against  an  executor  personally  may  be  transferred  (Se  Timifu,  W.  N. 
(1878),  141 ;  26  W.  R.  692  ;  Se  Stubbs,  8  Ch.  D.  154  ;  but  see  Chapman  y.  Mason, 
W.  N.  (1879),  93). 

The  application  to  transfer  is  made  ex  parte  {£e  Landore  Co. ;  Field  v.  Field,  W.  N.  Application, 
(1877),  98  ;   Whitaker  y.  Hobinson,  W.  N.  (1877),  201 ;   £e  United  Kingdom  Telegraph  how  made. 
Co.,  29  W.  R.  332). 

6.  When  any  summons  under  Ord.  LV.  rr.  3,  4,  shall  have  been  Transfer  of 
marked  with  the  name  of  a  judge  other  than  the  judge  by  rule  11  of  J^der^^ 
the  same  order  prescribed,  such  last-mentioned  judge  shall,  unless  Ord.  LV. 
cause  shall  appear  to  him  to  the  contrary,  without  any  further  con- 
sent, order  the  transfer  to  such  judge  of  the  summons  so  improperly 
marked. 

7.  Any  cause  or  matter  transferred  from  any  other  division  to  the  Oauses,  &c. 
Chancery  Division,   shall,  by  the  order  directing  the  transfer,   be  ^[^chM^iT 
assigned  to  one  of  the  judges  of  that  division  to  be  named  in  the  Division  to  be 

order.  assigned  to  a 

.  particular 

8.  Causes  or  matters  pending  in  the  same  division  may  be  consoli-  Judge. 

dated  by  order  of  the  Court  or  a  judge  in  the  manner  in  use  before  Consolidation 
the  commencement  of  the  principal  Act  in  the  superior  Courts  of  ^^J^^  ^' 
common  law  (&). 

{b)  This  rule  adopts  the  old  common  law  practice  with  regard  to  the  consolidation  Consolidation 
of  actions.  An  oraer  to  consolidate  may  be  obtained  where  two  or  more  actions  of  actions, 
are  pending  between  the  same  plaintiff  and  the  same  defendant,  or  between  the 
same  plaintiff  and  different  defendants,  or  between  different  plaintiffs  and  the  same 
defenoant,  or  between  different  plaintiffs  and  different  defendants ;  and  whateyer 
the  nature  of  the  actions.  See  Daniell,  1888 ;  Chitty's  Archbold,  1086  et  seg.  ; 
Amos  y.  Chadwiek,  4  Ch.  D.  869  ;  9  Ch.  D.  469  ;  Holden  y.  Silkstone  Co.,  30  W.  R. 
98  ;  TeaU  y.  Teale,  W.  N.  (1882),  83  ;  ffohnes  y.  Marvey,  W.  N.  (1876),  276  (where 
the  actions  were  in  different  diyisions,  and  were  transferred  before  being  con- 
solidated) ;  Smith  y.  Whieheord,  24  W.  R.  900 ;  Thomson  y.  South  Eastern  Ry.,  9 
Q.  B.  D.  320. 

A  defendant  only,  and  not  a  plaintiff,  can  apply  for  an  order  to  consolidate 
(Amos  y.  Chadtoiek).  After  consolidation  the  seyeral  plaintiffs  are  in  the  same 
condition  as  if  they  had  originally  been  oo-plaintiffs  (Holden  y.  Silkstone  Co.). 

M .  H  H 
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Ord.  XLIX. 


Stayiog 
proceedings. 


The  application  is  made  by  motion  or  summons ;  the  other  parties  ahmild  he 
Borved,  and  the  notice  of  motion  or  summons  ^ould  be  intitDled  in  all  the  actiaiis 
(Daniell,  1889). 

Wliere  two  suits  were  instituted  for  administration  the  Court  stayed  proceedings 
in  the  second  suit,  althoupfh  it  prayed  additional  relief,  on  the  defendant  in  the  first 
suit  undertaking  not  to  offer  opposition  to  any  matters  not  covered  by  the  original 
decrco  which  the  judge  in  chambers  might  think  fit  to  add  thereto  (Otoyer  v.  FeUnon, 
26  Beav.  83  ;  Matthews  v.  Palmer,  11  W.  R.  610) ;  and  in  another  case,  instead  of 
staying  proceedings  in  the  second  suit,  the  Court  ordered  tiie  two  suits  to  be  con* 
solidated,  and  the  inquiries  directed  by  the  first  decree  to  be  extended  {Hahitu  t. 
Campbell,  2  H.  &  M.  43  ;  i?c  Wortley,  4  Ch.  D.  180,  which,  however,  is  not  aocurately 
reported).  See  dlso  Zambaco  y.  Cassaretti,  11  Eq.  439;  He  Swire ^  21  Ch.  D.  647; 
Toivfisctid  V.  Townsend,  23  Ch.  D.  100  ;  Macrae  v.  Smithy  2  K.  &  J.  411  ;  Zankester  t. 
Wood,  14  L.  T.  512. 

In  another  case  the  Court  stayed  proceedings  in  the  second  suit  only  so  far  as  the 
first  suit  gave  identical  relief  [Dryden  v.  Foster,  6  Beav.  146).  Compare  Fiffard^  ▼. 
Vanrenen,  13  W.  R.  425  ;  and  for  a  case  of  consolidation  of  a  large  number  of  suits, 
see  Foxwcll  v.  Webster,  2  Dr.  &  Sm.  257  ;  12  "W.  R.  186  ;  4  De  G.  J.  &  Sm.  77. 


Order  for  pre- 
servation or 
interim  cus- 
tody of  sub- 
ject-matter of 
litigation. 


Order  for 
early  trial. 


Order  for  sale 
of  perishable 
goods. 


OEDER  L. 

I.    IirrERLOCTTTORT  ObDEBS  A8  TO  MaNDAKTTS  INJUNCTIONS  0&  InTEBDC 

Pbeseryation  of  Pbopebtt,  &0. 

1 .  When  by  any  contract  a  primd  facie  case  of  liability  is  established, 
and  there  is  alleged  as  matter  of  defence  a  right  to  be  relieyed  wholly 
or  partially  from  such  liability,  the  Court  or  a  judge  may  make  an 
order  for  the  preservation  or  interim  custody  of  the  subject-matter  of 
the  litigation,  or  may  order  that  the  amount  in  dispute  be  brought 
into  Court  or  otherwise  secured  (c). 

(c)  An  order  under  this  rule  for  payment  into  Court  of  money  received  by  a  person 
acting  in  a  fiduciary  character  may  t)e  enforced  by  attachment  {Sutehinton  ▼.  Hart' 
numt,  W.  N.  (1877),  29V 

As  to  the  time  when  tne  plaintiff  may  apply  under  this  rule,  see  rule  7,  poH,  p.  469. 

1  A.  Whenever  an  application  shall  be  made  before  trial  for  an  injxmc- 
tion  or  other  order,  and  on  the  opening  of  such  application,  or  at  any 
time  during  the  hearing  thereof,  it  shall  appear  to  the  judge  that  the 
matter  in  controversy  in  the  cause  or  matter  is  one  which  can  be  most 
conveniently  dealt  with  by  an  early  trial,  without  first  going  into  the 
whole  merits  on  affidavit  or  other  evidence  for  the  purposes  of  the 
application,  it  shall  be  lawful  for  the  judge  to  make  an  order  for  such 
trial  accordingly,  and  to  direct  such  trial  to  be  held  at  the  next  or  any 
other  assizes  for  any  place,  if  from  local  or  other  circumstances  it  shall 
appear  to  him  to  be  convenient  so  to  do,  and  in  the  meantime  to  make 
such  order  as  the  justice  of  the  case  may  require  {cc). 

(ec)  This  rule  was  added  by  B.  S.  0.,  October,  1884. 

2.  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the  application  of 
any  party,  to  make  any  order  for  the  sale,  by  any  person  or  persons 
named  in  such  order,  and  in  such  manner,  and  on  such  tenns  as  the 
Court  or  judge  may  think  desirable,  of  any  goods,  wares,  or  merchandise 
which  may  be  of  a  perishable  nature  or  likely  to  injure  from  keepingi 
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or  which  for  any  other  just  and  sufficient  reason  it  may  be  desirable  to       Ord.  L. 
have  sold  at  once  {d). 


Under  this  rale  the  sale  of  a  horse  has  been  ordered  (Bartholomew  v.  Freeman, 
316).    As  to  a  sale  of  bonds  see  CoddingUm  v.  Jackamville  Ity.,  39  L.  T.  12. 


(d)  Und 
3  C.  P.  D. 

3.  It  shaU  be  lawful  for  the  Court  or  a  judge  upon  the  application  Order  for  pro- 
of any  party  to  a  cause  or  matter,  and  upon  such  terms  as  may  be  just,  ^I^tion^of 
to  make  any  order  for  the  detention,  preservation,  or  inspection  of  any  property, 
property  or  thing,  being  the  subject  of  such  cause  or  matter,  or  as  to 

which  any  question  may  arise  therein,  and  for  all  or  any  of  the  pur- 
poses aforesaid  to  authorize  any  persons  to  enter  upon  or  into  any  land 
or  building  in  the  possession  of  any  party  to  such  cause  or  matter,  and 
for  all  or  any  of  the  purposes  aforesaid  to  authorize  any  samples  to 
be  taken,  or  any  observation  to  be  made  or  experiment  to  be  tried, 
which  may  be  necessary  or  expedient  for  the  purpose  of  obtaining  full 
information  or  evidence  {e), 

{e)  The  application  for  an  order  under  this  rale  is  by  motion,  which  should  ordi-  Application 
narily  be  made  on  notice  (rule  6  ;  Eabershon  v.  Gill,  W.  N.  (1876),  231),  though,  for  order,  how 
under  special  circumstances,  orders  have  been  made  on  ex  parte  applications  (Melhuiah  made. 
V.  Milton,  24  W.  B.  609  ;    Henneaay  v.  Bohmann,  W.  N.  (1877),  14).     Orders  have 
been  made  under  this  rule  for  inspection  of  premises  {Hennesay  v.  Bohmann) ;  for  in- 
spection of  mines  {Cooper  y.  Inee  Kail  Co.,  W.  N.  (1876),  24 ;  Mitchell  v.  Barley 
Colliery  Co.,  10  Q.  B.  D.  467) ;  for  detention  and  preservation  of  property  {Melhuish 
Y.  Milton) ;  to  open  and  inspect  a  drain  and  try  an  experiment  {Zumb  v.  Beaumont, 
27  Ch.  D.  366  ;  32  W.  R.  986) ;  and  to  restrain  a  defendant  from  ceasing  to  ptimp 
water  out  of  a  mine  {StreUey  v.  Fearwn,  16  Ch.  D.  113).    See  also  NiehoUu  v.  Dra^ 
eaehie,  1  P.  D.  72  ;    Velati  v.  Braham,  46  L.  J.  C.  P.  415  ;  Flower  v.  Lloyd,  W.  N. 
(I876|,  169,  230  ;  24  W.  R.  703.    An  order  directing  the  costs  of  the  inspection  to 
be  paid  by  the  applicant  cannot  be  appealed  against  without  leave  {Mitchell  y.  Barley 
Colliery  Co.). 

4.  It  shall  be  lawful  for  any  judge,  by  whom  any  cause  or  matter  Inspection 
may  be  heard  or  tried  with  or  without  a  juiy,  or  before  whom  any  ^  J^^^» 
cause  or  matter  may  be  brought  by  way  of  appeal,  to  inspect  any 
property  or  thing  concerning  which  any  question  may  arise  therein. 

5.  The  provisions  of  rule  3  of  this  order  shall  apply  to  inspection  by  Inspection 
a  jury,  and  in  such  case  the  Court  or  a  judge  may  make  all  such  orders    ^  ^^^' 
upon  the  sheriff  or  other  person  «8  may  be  necessary  to  procure  the 
attendance  of  a  special  or  common  jury  at  such  time  and  place,  and  in 

such  manner  as  they  or  he  may  think  fit  (/). 

(/)  Cf.  sects.  68,  69  of  the  C.  L.  P.  Act,  1864.    As  to  inspection  by  a  jury,  see 
FiekardY,  Great  Northern  By.  Co.,  W.  N.  (1883),  194. 

6.  An  application  for  an  order  under  section  25,  sub-section  8,  of  Application 
the  principal  Act,  or  under  rules  2  or  3  of  this  order,  may  be  made  to  xnus^iniimo- 
the  Court  or  a  judge  by  any  party.    If  the  application  be  by  the  plain-  tion  or 

tiff  for  an  order  under  the  said  sub-section  8  it  may  be  made  either  ex  ^^^^^*  ^_ 
parte  or  with  notice,  and  if  for  an  order  under  rules  2  or  3  of  this  spection,  &o. 
order  it  may  be  made  after  notice  to  the  defendant  at  any  time  after 
the  issue  of  the  writ  of  summons,  and  if  it  be  by  any  other  party,  then 
on  notice  to  the  plaintiff,  and  at  any  time  after  appearance  by  the 
party  making  the  application  (y). 

{ff)  The  '*  principal  Act**  is  the  Judicature  Act,  1873,  and  sect.  26  (8)  here  referred 
to  empowers  the  Court,  by  interlocutory  order,  (1)  to  grant  a  mandamus,  (2)  to 
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Ord.  L. 


Mandamus. 

Injunctions. 

Jurisdiction. 


Writ  should 
be  indorsed 
for  injunction. 


Reoeivers. 


"Receiyer" 
includes  con* 
signee  and 
manager. 

Receiver 
appointed 
without 
Becurity. 

Application 
in  chambers. 


grant  an  injunction,  and  (3)  to  appoint  a  receiver,  whenever  it  appears  to  be  "just 
or  convenient "  so  to  do ;  see  anie^  p.  259. 

As  to  the  meaning  of  the  words  "interlocutory  order,**  see  Smithy,  Cov?eU^  6 
Q.  B.  D.  75. 

1.  As  to  mandamus,  see  Ord.  LIII.,  post,  p.  482 :  Daniell,  p.  1638. 

2.  Any  act  which  a  conmion  law  Court  (under  the  Common  Law  Prooedure  Act, 
1864,  ss.  79,  81,  82),  or  a  Court  of  Equity  only,  could  formerly  restrain  by  injunc- 
tion, can  now  be  restrained  by  the  High  Court.  The  jurisdiction  of  granting  in- 
junctions thus  vested  in  the  High  Court  is  practically  unlimited,  and  can  be  exercised 
by  any  judge  of  the  Court,  whenever  it  is  right  or  just  to  do  so,  having  regard  to 
settled  legal  reasons  or  principles  {Beddow  v.  Bcddow,  9  Ch.  D.  89,  per  Jessel,  M.  R.). 
But  the  Judicature  Act  has  given  no  power  to  the  High  Court  to  issue  an  injunc- 
tion in  a  case  in  which  no  Court  before  that  Act  had  power  to  give  any  remedy 
whatever  {North  London  Ry.  v.  Great  Northern  Ry,  (p.  A.),  11  Q.  B.  D.  30).  In  the 
last- mentioned  case,  Brett,  M.  R.,  expressed  the  opmion  that  the  Judicature  Act  has 
dealt  only  with  procedure,  and  not  with  jurisdiction  at  all,  and  that  where  no  Court 
had  power  to  issue  an  injunction  before  that  Act,  the  High  Court  has  no  such 
power  now.  See  further,  as  to  the  jurisdiction  of  the  High  Court  to  grant  injunc- 
tions, Hedley  v.  Batesy  13  Ch.  D.  498  ;  Day  v.  Brownriyg,  10  Ch.D.  294  ;  Gatkin  v. 
BaiU,  13  Ch.  D.  324  ;  TJioman  v.  TrUliams,  14  Ch.  D.  864  ;  Hill  v.  Hart  JDapts,  21 
Ch.  D.  798  (both  cases  of  libel);  Fletcher  v.  Rodgera,  27  W.  R.  97  ;  Shaw  v.  Earl  of 
Jersey,  4  C.  P.  D.  120,  359  ;  Stannardy.  Vestry  of  St.  Giles,  20  Ch.  D.  190 ;  Aslatt 
V.  Carporaiion  of  Southampton,  16  Ch.  D.  143  ;  Zooy  v.  Bean,  26  Ch.  D.  306  (slander). 

Where  an  injunction  is  desired  it  is  usual,  though  not  necessary,  to  claim  it  by 
the  indorsement  on  the  writ ;  see  Colebourne  v.  Colebourne,  1  Ch.  D.  690. 

An  application  for  an  interlocutory  injunction  should  be  made  without  delay.  In 
a  pressing  case  an  injunction  may  be  obtained  ex  parte,  or  before  service  of  the  writ 
of  simmions  {Re  H.,  1  Ch.  D.  276  ;  Colebourne  v.  Colebourne,  ibid.  690) ;  or,  in  a  very 
urgent  case,  even  before  the  writ  is  issued  ;  but  ordinarily  an  injunction  will  only 
be  granted  on  notice :  see  Daniell,  1608. 

On  an  ex  parte  application  the  facts  must  be  fully  and  fairly  stated  to  the  Court, 
or  the  injunction  wUl  be  dissolved,  whatever  the  merits.  On  ex  parte  applications 
the  usual  practice  now  is  to  grant  an  interim  order  restraining  the  defendant  until 
after  a  particular  day,  and  giving  the  plaintiff  leave  to  serve  notice  of  motion  for  the 
day  before  such  day ;  and  the  plaintiff  is  almost  invariably  required  to  give  an 
undertaking  as  to  damages;  see  Daniell,  1611 ;  Bolton  y,  London  School  Board,  7 
Ch.  D.  766;  Grahamv.  Campbell,  7  Ch.B.  490;  Chappelly.  Davidson,  S  Be  Q.U.&G. 
1 ;  Secretary  for  War  v.  Chubb,  W.  N.  (1880),  128  ;  and  as  to  what  the  undertaking 
extends  to,  see  Smithy.  Day,  21  Ch.  D.  421  ;  Ex  parte  Hall,  23  Ch.  D.  644 ;  Griffith 
V.  Blake,  27  Ch.  D.  474 ;  32  W.  R.  833.  Notice  that  an  injunction  has  been  granted 
may  be  given  by  telegram  {Ex  parte  Langley,  13  Ch.  D.  110)  ;  or  in  any  other  way 
{Avory  v.  Andrews,  61  L.  J.  Ch.  414). 

A  defendant  may  be  committed  for  breach  of  an  injimction,  although  the  order 
was  not  served  on  him,  provided  he  had  notice  of  the  order  aliunde,  and  knew  the 
plaintiff  intended  to  enforce  it  {United  Telephone  Co.  v.  Dale,  25  Ch.  D.  778). 

See  further  as  to  injunctions,  r.  12,  po8t,jp.  471. 

3.  There  is  no  limit  to  the  power  of  thejCK)urt  to  appoint  a  receiver  on  motion, 
except  that  it  is  only  to  be  exercised  when  it  is  **  just  and  convenient  **  {Gatcthorpe 
v.  Gawtharpe,  W.  N.  (1878),  91 ;  Day  v.  Brownrigg,  10  Ch.  D.  p.  307  ;  Anglo-Italian 
Bank  v.  Davies,  9  Ch.  D.  276 ;  Westhead  v.  RiUy,  26  Ch.  D.  413) ;  and  the  Court 
will  now  appoint  a  receiver  in  many  cases  in  which  the  Court  of  Chancery  would 
have  refused  to  do  so,  e.g.,  at  the  instance  of  a  legal  mortg^agee  (Tmman  t.  Red- 
grave, 18  Ch.  D.  647,  where  the  form  of  order  appointing  a  receiver  and  manager, 
with  an  injunction,  is  given ;  Tillett  v.  Nix<in,  25  Ch.  D.  238).  As  to  obtainmg 
equitable  execution  by  the  appointment  of  a  receiver,  see  note  {e)  to  sect.  1  of  the 
Judgment  Act,  1864,  ante,  p.  177. 

''KeceivCT**  includes  consignee  or  manager  appointed  by  or  under  an  order  of 
the  Court ;  see  Ord.  LXXI.  r.  1,  infra;  and  as  to  the  difference  between  a  reoeiyer 
and  a  manager,  see  Re  Manchester  Ry.,  14  Ch.  D.  646. 

The  Court  of  Appeal  appointed  a  plaintiff  (who  was  appealing  from  a  decision 
involving  a  lease  of  his  own  property)  receiver  and  manager  without  security 
{Hyde  v.  Warden,  1  Ex.  D.  309) ;  and  in  another  case  a  plaintiff  was  appointed  in- 
terim receiver  for  fourteen  days  without  security  {Taylor  v.  Eckersley^  2  Ch.  D. 
802). 

Where  an  infant  was  interested,  a  receiver  was  appointed  on  petition  {Re  Deeming, 
20  L.  J.  Ch.  660,  and  see  Re  Baron,  cited  in  Seton,  723,  where  a  receiver  was  ap- 
pointed on  summons  in  chambers),  and  if  the  parties  consent,  or  the  application  is  to 
supply  the  vacant  place  of  a  receiver  already  appointed,  it  may  be  made  in  chambers. 
No  appeal  to  the  Court  above  lay  from  the  appointment  of  a  receiver  by  a  judge  in 
chambers  {Ley  v.  Ley,  27  L.  T.  0.  8.  267);  but  see  Jud.  Act,  1873,  s.  50. 
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An  interim  receiver  was  appointed  before  defendant's  appearance   (Taylor  y.         Ord.  L. 

Bcker»Uy,  2  Ch.  D.  302 ;  Meaden  v.  Sealey^  6  Hare,  620;  Hart  v.  Tulk,  ibid.  611 ;    

Tanjieldr.  Irving,  2  Russ.  149). 

The  appointment  was  made  on  an  «r  parU  motion  in  Taylor  t.  Eekeraley  ;  and  see 
Doicliny  v.  Hudson,  14  Beav.  423,  in  a  note  to  which  all  the  oases  will  be  found  col- 
lected. Bat  when  the  defendant  had  not  absconded,  it  was  held  that  the  motion 
could  not  be  made  ex  parte  {Caillard  y.  CaiUard,  26  Beav.  612). 

For  example  of  an  application  bY  a  defendant  under  this  rule,  see  Sargant  y.  Read,  Application 

1  Ch.  D.  600.    A  defendant  who  has  appeared  may  move  ex  parte  for  a  reoelYer  l>7  defendant. 
(Hick  Y.  Loekwood,  W.  N.  (1883),  48). 

Jessel,  M.  R.,  made  an  interlocutory  order  for  the  appointment  of  a  receiver  and  Manager  of  a 
manager  of  an  iron  company  on  the  application  of  a  debenture  holder  in  an  action  company, 
for  foreclosure  [Feek  v.  Trinamaran  Iron  Co.,  2  Ch.  D.  116;  and  see  Taylor  y,  Eckersley, 

2  Ch.  D.  302). 

A  plaintiff  should  endorse  his  writ  with  a  claim  for*  a  receiver  when  this  is  a  Indorsement 
substantial  object  of  his  action  (Coleboume  y.  Colebottme,  1  Ch.  D.  690) ;  but  it  is  not  of  writ, 
absolutely  necessary  for  him  to  do  so  {Norton  v.  Gould,  W.  N.  (1877),  206). 

A  party  to  the  suit  has  been  appointed  receiver  {Davie  y.  Barrett,  13  L.  J.  Ch.  Who  may^t>e 
304  ;  Taylor  v.  £ekereley,  2  Ch.  D.  302).    But  he  must  act  without  salary,  except  appointed 
by  express  order  and  by  consent  (Fbwye  v.  Blayrove,  18  Jur.  462  ;  Hoffman  v.  Duncan,  receiver. 
ibid.  69 ;  Baylies  v.  Baylies,  1  Coll.  548).     A  practising  barrister  may  be  appointed 
{Garland  v.  Garland,  2  Yes.  jun.  187) ;  but  not  the  solicitor  in  the  cause  (ibid,),  nor 
the  BoUcitor  under  a  commission  of  lunacy  {Ex  parte  Pineke,  2  Meriv.  452),  nor  the 
next  friend  of  infant  plaintiffs  [Stone  v.  Wishart,  2  Madd.  64),  nor  a  trustee  {Anon, 

3  Yes.  616  ;  Anon,  v.  Jolland,  8  Yes.  72) ;  except  in  a  special  case,  and  without 
salary  (Sutton  v.  Jones,  16  Yes.  684  ;  Sykes  v.  Hastings,  11  Ves.  363  ;  and  bgq  Banks 
Y.  Banles,  14  Jur.  659).  A  peer  will  not  generally  be  appointed  {Att.^Gen,  v.  Gee, 
2  Y.  &  B.  208).  Where  a  member  of  tiie  firm  of  solicitors  acting  for  the  plaintiff 
had  been  appointed,  the  Court  of  Appeal  dischargped  him,  and  made  him  pay  the 
costs  {Be  Lloyd,  12  Ch.  D.  447). 

The  granting  of  a  receiver  is  a  matter  of  discretion,  to  be  governed  by  a  view  of  Appointment 
the  whole  circumstances  of  the  case,  one  of  such  circumstances  being  the  probability  a  matter  of 
of  the  plaintiff  being  ultimately  entitied  to  a  decree  {Owen  v.  Homan,  3  M.  &  O.  discretion. 
378). 

As  to  the  mode  of  applying  for  a  receiver  to  protect  the  property  of  a  deceased  Receiver  of 
person,  until  a  legal  personal  representative  can  be  appointed,  see  Overingtofi  v.  property  of 
fFard,  34  Beav.  176,  and  cases  there  dted.  deceased 

As  to  the  powers  of  a  receiver  generally,  see  De  Winton  v.  Mayor  of  Brecon,  26  persons. 
Beav.  633  ;  5  Jur.  N.  S.  882  ;  and  for  the  powers  of  receivers  of  railway  and  other  pQ—g-g  ^s 
companies,  see  Gardner  y.  London,  Chatham  and  Dover  By,  Co.,  2  Ch.  223  ;  but  see  as  ^p^:^^^.. 
to  raUway  companies,  30  &  31  Yict.  c.  127,  s.  4,  ante,  p.  168.  receive™. 

A  receiver  may,  on  its  being  ascertained  to  be  for  the  benefit  of  the  estate,  be  Allowances 
entitied  to  an  allowance  for  money  laid  out  on  the  estate  without  previous  order  for  money 
{Tempest  v.  Ord,  2  Meriv.  66 ;  Blunt  v.  Clitherow,  6  Yes.  799 ;  but  see  Att.-Gen,  v.  expended. 
Vigor,  11  Yes.  663) ;  and  see  as  to  receiver's  allowances,  rule  16,  post,  p.  471. 

The  direction  that  a  receiver  shall  manage  as  well  as  sell  and  let  the  estate,  Duty  to 
authorizes  him  to  bring  in  proposals  for  ordinary  repairs  of  the  buildings  on  the  defend  action, 
estate  {Thomhill  r.  Thomhill,  14  Sim.  600) ;  and  see  as  to  the  costs,  where  a  re- 
ceiver, without  the  express  sanction  of  the  Court,  defends  an  action,  Swaby  v. 
Dickon,  5  Sim.  629  ;  Bristotce  v.  Needham,  2  Ph.  190 ;  and  of.  De  Winton  v.  Mayor 
oj  Brecon,  28  Beav.  200 ;  6  Jur.  N.  S.  1046. 

A  receiver  is  appointed  for  the  benefit  of  all  parties  {Faulkner  v.  Daniel,  3  Hare,  Receiver 
204) ;  and  he  will  not  be  discharged  merely  on  the  application  of  the  party  on  whose  appointed  for 
application  he  was  appointed  {iRd.  ;  Largan  v.  Bowen,  1  Sch.  &  Lef.  296  ;  Davis  v.  benefit  of  all 
Duke  of  Marlborough,  2  Sw.  108) ;  and,  on  the  other  hand,  all  parties  are  bound  by  parties, 
his  possession  {Neater.  Fink,  3  M.  &  G.  476) ;  and  if  any  loss  arises  from  his  de- 
fault the  estate  must  bear  it  {Hutchinson  v.  Massarene,  2  BaU  &  B.  65).    But  where 
the  rights  of  any  party  to  the  pro})erty  have  been  established,  the  receiver  is  to  be 
treated  as  his  receiver  {Boehm  r.  Wood,  T.  &  R.  346). 

The  possession  of  the  receiver  cannot  be  disturbed  without  the  leave  of  the  Court,  Possession  of 
even  when  he  is  appointed  without  prejudice  to  the  rights  of  persons  having  prior  receiver  not 
estates,  and  when  the  right  to  take  possession  is  clear  {Bandjield  v.  Bandjield,  1  Drew,  disturbed 
&  Sm.  310 ;  Lane  v.  Sterne,  3  Giff.  629) ;   and  see  Searle  v.  Choat,  25  Ch.  D.  723,  without  leave 
where  the  party  aggrieved  brought  an  action  against  the  receiver.    But  the  re-  of  Court, 
ceiver  is  not  in  possession  until  his  recognizances  are  completed  {Defries  v.  Creed, 
6  N.  R.  17  ;    Edwards  v.  Edwards,  2  Ch.  D.  291) ;  see,  however.  Ex  parte  Evans,  13 
Ch.  D.  262.    See  further  as  to  receivers,  rules  16-— 22,  post,  p.  471  seq. 

7.  An  application  for  an  order  under  rule  1  of  this  order  may  be  '^"^,?  ^*i^ 

"^^  •^         application 
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Ord.  L. 


for  order  for 
custody  or 
preHer\'atioii. 

Order  for 
delivery  up 
of  property  on 
payment  into 
Court  of 
amount 
claimed.' 


made  by  tho  plaintiff  at  any  time  after  his  right  thereto  appears  from 
the  pleadings ;  or,  if  there  be  no  pleadings,  is  made  to  appear  by 
affidavit  or  otherwise  to  the  satisfaction  of  the  Court  or  a  judge. 

8.  Where  an  action  is  brought  to  recover,  or  a  defendant  in  his 
defence  seeks  by  way  of  counterclaim  to  recover  specific  property  other 
than  land,  and  the  party  from  whom  such  recovery  is  sought  does  not 
dispute  the  title  of  the  party  seeking  to  recover  the  same,  but  claims 
to  retain  the  property  by  virtue  of  a  lien  or  otherwise  as  security  for 
any  sum  of  money,  the  Court  or  a  judge  may,  at  any  time  after  such 
last-mentioned  claim  appears  from  the  pleadings,  or,  if  there  be  no 
pleadings,  by  affidavit  or  otherwise  to  the  satisfaction  of  such  Court 
or  judge,  order  that  the  party  claiming  to  recover  the  property  be  at 
liberty  to  pay  into  Court,  to  abide  the  event  of  the  action,  the  amount 
of  money  in  respect  of  which  the  lien  or  security  is  claimed,  and  such 
further  sum  (if  any)  for  interest  and  costs  as  such  Court  or  judge  may 
direct,  and  that,  upon  such  payment  into  Court  being  made,  the  pro- 
perty claimed  be  given  up  to  the  party  claiming  it  (A). 

(A)  See  Morgan  v.  Greatrex,  W.  N.  (1884),  2. 


Where  real  or 
personal  pro- 
perty is  sub- 
ject of  pro- 
ceedings, 
Court  may 
allow  whole 
or  part  of 
annual 
income. 


Where  allow- 
ance will  be 
made. 


Application 
made  in 
chambers. 

Conduct  of 
sale  in  action 
for  admi- 
nifltration 
or  exeoation 
of  trusts. 


9.  Where  any  real  or  personal  estate  forms  the  subject  of  any  pro- 
ceedings in  the  Chancery  Division,  and  the  judge  is  satisfied  that  the 
same  will  be  more  than  sufficient  to  answer  aU  the  claims  thereon 
which  ought  to  be  provided  for  in  such  proceedings,  the  judge  may,  at 
any  time  after  the  commencement  of  the  proceedings,  allow  to  the 
parties  interested  therein,  or  any  one  or  more  of  them,  the  whole  or 
part  of  the  annual  income  of  the  real  estate  or  a  part  of  the  personal 
estate,  or  the  whole  or  part  of  the  income  thereof,  up  to  such  time  as 
the  judge  shall  direct  (f ). 

(t)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852,  16  &  16  Vict.  o.  86, 
B.  67,  now  repealed. 

The  allowance  will  not  be  made  unless  the  executors  admit  assets  {Knight  v. 
Knight,  16  Bear.  358) ;  nor  u^ess  the  parties  are  clearly  entitled,  and  there  is  some 
pressing  reason  for  making  it  (Rmvlty  v.  Burgess^  2  W.  B.  662  ;  Chubb  v.  Carter, 
W.  N.  (1867),  179).  In  Staeeg  v.  Southeg,  I  Drew.  400,  an  allowance  of  the  inoome 
of  a  married  woman's  separate  estate  was  ordered  to  be  made  to  her,  pending-  a  suit 
to  char^  her  with  the  value  of  timber  cut,  security  having  been  given  for  the  value 
of  the  tmiber. 

Applications  under  this  rule  should  be  made  in  chambers  {Bmtley  y.  Craven, 
1  W.  R.  362). 

10.  Whenever  in  an  action  for  the  administration  of  the  estate  of 
a  deceased  person,  or  execution  of  the  trusts  of  a  written  instrument, 
a  sale  is  ordered  of  any  property  vested  in  any  executor,  administrator, 
or  trustee,  the  conduct  of  such  sale  shall  be  given  to  such  executor, 
administrator,  or  trustee,  unless  the  Court  or  a  judge  shall  otherwise 
direct  {j). 

(j)  Hie  oorreepondinff  repealed  rule  applied  onhr  to  trustees.  Where  one  of  four 
trustees  is  plaintiff  and  the  olAier  three  are  derendants,  the  latter  are  the  proper 
persons  to  have  the  conduct  of  &e  sale  (R»  Gardner,  48  L.  J.  Oh.  644). 


Injunction  to       11.  No  writ  of  injunction  shall  be  issued.    An  injunction  shall  be 

be  by  judg- 
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by  a  judgment  or  order,  and  any  such  judgment  or  order  sliall  have       Ord.  L. 
the  effect  which  a  writ  of  injunction  previously  had  (k),  ment  or  order 

(k)  As  to  injimotioxis^see  rule  6  and  note  thereto,  anUy  p.  467.  writ. 

12.  In  any  cause  or  matter  in  which  an  injunction  has  been,  or  General 
might  have  been  claimed,  the  plaintiff  may,  before  or  after  judgment,  ^^^^ 
apply  for  an  injunction  to  restrain  the  defendant  or  respondent  from  injunction, 
the  repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  from  the  commission  of  any  injuiy  or  breach  of 
contract  of  a  like  kind  relating  to  the  same  property  or  right,  or 
arising  out  of  the  same  contract ;  and  the  Court  or  a  judge  may  grant 

the  injunction,  either  upon  or  without  terms,  as  may  be  just. 

13.  Leave  to  compound  a  penal  action  shall  not  be  given  in  cases  Compound- 
where  part  of  the  penalty  goes  to  the  Crown,  unless  notice  shall  first  i^^P^^ 
have  been  given  to  the  proper  officer ;  but  in  other  cases  it  may  be 

given  without  notice  to  any  officer  (/). 

[1]  This  and  the  two  following  rules  are  taken  £rom  R.  O.  H.  T.  rules  118—120. 

14.  The  order  to  compound  a  penal  action  shall  expressly  state  that  Undertaking 
the  defendant  undertakes  to  pay  the  sum  for  which  the  Court  has  given  ^^^q^"*" 
him  leave  to  compound  the  action  (m). 

(m)  See  note  to  rule  13. 

15.  When  leave  is  given  to  compotmd  a  penal  action,  where  part  of  Diroosition 
the  penalty  goes  to  the  Crown,  the  Queen's  half  of  the  composition  ^^  Qj^een's 
shall  be  paid  into  the  hands  of  the  Master  of  the  Crown  Office  Depart-  composition, 
ment  of  the  central  office  for  the  use  of  her  Majesty  (n). 

(n)  See  note  to  rule  13. 

15a.  In  eveiy  case  in  which  an  application  is  made  for  the  appoint-  Appointment 
ment  of  a  receiver  by  way  of  equitable  execution,  the  Court  or  a  judge  ®^  reroiver  ^J 
in  determining  whether  it  is  just  or  convenient  that  such  appointment  able  execu- 
should  be  made  shall  have  regard  to  the  amount  of  the  debt  claimed  ^^^* 
by  the  applicant,  to  the  amount  which  may  probably  be  obtained  by 
the  receiver,  and  to  the  probable  costs  of  his  appointment,  and  may, 
if  they  or  he  shall  so  think  fit,  direct  any  inquiries  on  these  or  other 
matters  before  making  the  appointment  {nn). 

{nn)  This  rule  was  added  by  R.  S.  0.,  October,  1884.    See  ante,  p.  177. 

n.  Eeoeivebs. 

16.  Where  an  order  is  made  directing  a  receiver  to  be  appointed,  Receiver  to 
unless  otherwise  ordered,  the  person  to  be  appointed  shall  first  give  ^^®  aeounty. 
security,  to  be  allowed  by  the  Court  or  a  judge  and  taken  before  a 

person  authorised  to  administer  oaths,  duly  to  account  for  what  he 
shall  receive  as  such  receiver,  and  to  pay  the  same  as  the  Court  or 
judge  shall  direct ;  and  the  person  so  to  be  appointed  shall,  unless 
otherwise  ordered,  be  allowed  a  proper  salary  or  allowance.    Such 


472 


RULES  OF  THE  SUPREME  COURT,  1883. 


Salary  and 
allowancea 
of  receivera. 


OrJ.  L.       security  shall  be  by  recognizance  in  the  Form  No.  21  in  Appendix  L., 
unless  the  Court  or  a  judge  shall  otherwise  order  (o). 

(o)  This  rule  is  taken  from  Cons.  Ord.  XXIV.  r.  1. 

The  receiver's  allowance  depends  on  the  degree  of  difficultj  or  facility  with  which 
the  rents  are  collected  [Day  v.  Crofts  2  Beav.  488).  The  maximum  allowance  is 
UHually  5/.  per  cent.  (Seton,  425).  But  for  extraordinary  trouble  and  expenses  an 
additional  allowance  may,  by  express  order,  be  made  (Potts  v.  Leightoriy  16  Ves.  276 ; 
Re  Onnsby,  1  B.  &  B.  189 ;  Malcolm  v.  O'Callaghan,  3  M.  &  Cr.  62).  Where  a  receiTer 
liHM  l>ccn  appointeil  and  received  rents  with  the  knowledge  of  a  mortgagee,  the  latter 
is  only  entitled  to  the  rents  in  the  receiver's  hands  after  deduction  of  his  remunera- 
tion and  expenses  [Davy  v.  Price,  W.  N.  (1883),  226). 

The  security  usually  required  is  the  recognizance  of  the  receiver,  together  with 
two  sureties  for  double  the  amount  of  the  annual  income  (Seton,  426 ;  Mead  v.  Lord 
Orrery  f  3  Atk.  237) .  In  certain  cases  a  receiver  may  be  appointed  on  hia  own  recogni- 
zances only  ( Wihuu  v.  WiUon,  1 1  Jur.  793),  and  in  some  cases  without  recognizances  ; 
see  Bainhrigge  v.  Blair,  3  Beav.  424  ;  Jfannera  v.  Furze,  11  Beav.  30  ;  Mifde  v.  Warden, 
1  Ex.  D.  309  ;  Taylor  v.  Eckeraley,  2  Ch.  D.  302.  If  parties  not  competent  to  con- 
sent are  interested,  security  must  always  be  given  (TyUe  v.  TyUe,  17  Beav.  583). 

The  sureties  must  be  persons  resident  in  England,  even  where  the  property  to  be 
collected  lies  out  of  the  country  {Cockburn  v.  Raphael,  2  S.  &  S.  463).  The  sureties 
are  Kable  for  interest  as  well  as  the  receiver  (Daw»on  v.  Ray  ties,  2  Russ.  466),  and 
for  costs  of  proceedings  against  the  receiver,  and  to  appoint  a  new  one  {Ex  parte 
Manaell,  3  J.  &  Lat.  361  ;  and  see  Re  Lockey,  2  Ph.  609).  As  to  the  surety's  Uen  on 
the  receiver's  property,  see  Brandon  v.  Brandon,  7  W.  R.  250. 

A  receiver  is  not  constituted  receiver  till  he  has  given  security  (Edwarde  t. 
Edwards,  2  Ch.  D.  291,  explained  in  Ex  parte  Evans,  13  Ch.  D.  252). 

As  to  the  jurisdiction  over  defaulting  receivers,  see  Bristowe  t.  Needham,  11 W.  R. 
926 ;  Brandon  v.  Brandon,  1  Dr.  &  Sm.  16 ;  Dixon  v.  Wilkinson,  4  Drew.  614 ;  4  Do 
G.  &  J.  608. 

A  receiver  who  keeps  money  in  his  hands  even  for  a  quarter  of  a  year  after  it 
ought  to  have  been  paid  in,  will  be  charged  with  interest  {Fletcher  v.  Dodd,  1  Ves. 
jun.  85).  Interest  may  be  charged  though  the  accounts  have  been  settled  (Hieke  t. 
Jlieks,  3  Atk.  274 ;  Fletcher  v.  Doiid) ;  and  even  though  the  receiver  has  been  dis- 
charged {Harrison  v.  Boydell,  6  Sim.  211,  where  the  receiver  having  failed  to  pay  in 
his  balance  was  ordered  to  pay  the  same  and  the  amount  allowed  for  his  salary  with 
interest) . 

Under  the  old  practice  it  was  held  that,  unless  the  objection  to  the  allowance  of 
poundage  to  the  receiver  was  raised  before  the  Master,  me  Court  would  not  enter 
mto  it  (Ward  v.  Swift,  8  Hare,  139). 

Where  the  default  was  made  by  tiie  executors  of  a  receiver  (see  Ludgator  v.  Channellf 
3  M.  &  G.  176),  it  was  held  by  V.-C.  Knight- Bruce  that  they  ought  only  to  be 
charged  with  interest  at  4/.  per  cent.  (Clements  v.  Beresford,  10  Jur.  771). 

A  receiver  being  in  the  position  of  a  quasi  trustee,  wiH  not  be  allowed  to  make 
interest  on  the  balance  in  his  hands  (Shaw  v.  Rhodes,  2  Russ.  629 ;  and  see  Drever 
V.  Maudsley,  8  Jur.  647  ;  Earl  of  Lonsdale  v.  Church,  3  B.  C.  C.  41) ;  and  will  be 
answerable  for  the  loss  of  monies  with  the  control  of  which  he  has  parted,  ex.  gr., 
monies  deposited  in  a  bank  in  the  name  of  his  sureties  {Salway  v.  Salxcay,  2  Russ.  k 
M.  216  ;  on  appeal  to  the  House  of  Lords,  9  BHgh,  N.  S.  181,  sub  nom.  Whiter. 
Baugh).  So,  if  he  remits  the  money  to  his  own  credit  at  his  banker's,  and  the 
banker  fails  (JVren  v.  Kirton,  11  Ves.  377).  So,  if  he  places  it  in  what  he  knows  to 
be  improper  hands  (Knight  v.  Lord  Plymouth,  3  Atk.  480).  Secus,  if  the  money  be 
paid  to  a  person  apparently  solvent  at  the  time  for  the  purpose  of  its  safe  trans- 
mission (ibid.)  or  for  safe  custody  (see  3  Ves.  666,  and  Salway  y.  Salway,  4  Russ.  60). 
A  receiver,  being  a  trustee  of  the  money  due  from  him,  cannot  as  against  the  persona 
entitled  thereto  plead  the  Statute  of  Limitations  (Seagram  v.  Tuck,  18  Ch.  D.  296). 

For  the  form  here  referred  to,  see  infra. 


Recogni- 
zances. 

"VVTien  dis- 
peuHcd  with. 


Who  may  bo 

sureties. 

Their 
liability. 

Their  Uen. 


Defaulting 
receiver. 

Receiver, 
when  charged 
with  interest. 


Rate  of 

interest. 

Not  allowed 
to  make 
interest  on 
balances  in 
his  hands. 

For  what 

losses 

answerable. 


Adjournment'      17.  Where  any  judgment  or  order  is  pronounced  or  made  in  Court 
toTT^iyerto  ^PP^inting  a  person  therein  named  to  be  receiver,  the  Court  or  a  judge 
give  security,  may  adjourn  to  chambers  the  cause  or  matter  then  pending,  in  order 
that  the  person  named  as  receiver  may  give  security  as  in  the  last  pre- 
ceding rule  mentioned,  and  may  thereupon  direct  such  judgment  or 
order  to  be  drawn  up  (p). 


t  p)  This  role  is  new. 
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18.  When  a  receiver  is  appointed  with  a  direction  that  he  ahall  pass       Ord.  L. 
accounts,  the  Court  or  judge  shall  fix  the  days  upon  which  he  shall  AppomtiniT' 
(annually,  or  at  longer  or  shorter  periods),   leave   and  pass  such  days  for 
accounts,  and  also  the  days  upon  which  he  shall  pay  the  balances  J^e^^dpaaa 
appearing  due  on  the  accounts  so  left,  or  such  part  thereof  as  shaU  be  accoimts  and 
certified  a«  proper  to  be  paid  by  him.     And  with  respect  to  any  such  P*^  Iwlances. 
receiver  as  shall  neglect  to  leave  and  pass  his  accounts  and  pay  the  ^^w^ 
balances  thereof  at  the  times  so  to  be  fixed  for  that  purpose  as  afore- 
said, the  judge  before  whom  any  such  receiver  is  to  account  may  from 

time  to  time,  when  his  subsequent  accounts  are  produced  to  be 
examined  and  passed,  disallow  the  salary  therein  claimed  by  such 
receiver,  and  may  also,  if  he  shall  think  fit,  charge  him  with  interest 
at  the  rate  of  5/.  per  cent,  per  annum  upon  the  balances  so  neglected 
to  be  paid  by  him  during  the  time  the  same  shall  appear  to  have  re- 
mained in  the  hands  of  any  such  receiver  {q), 

{q)  This  rule  is  taken  from  Cons.  Ord.  XXIV.  r.  2.    See  note  to  role  16,  ante^ 
p.  472. 

19.  Heceivers'  accounts  shall  be  in  the  Form  No.  14  in  Appendix  L.,  Form  of 
with  such  variations  as  circumstances  may  require  (r).  aoconnta. 

(r)  For  thid  form,  see  infra. 

20.  Every  receiver  shall  leave  in  the  Chambers  of  the  judge  to  whom  Accounts  to 
the  cause  or  matter  is  assigned  his  accoimt,  together  with  an  affidavit  chanfbCTs 
verifying  the  same  in  the  Form  No.  22  in  Appendix  L.,  with    such 
variations  as  circumstances  may  require.     An  appointment  shall  there-  Paasing 
upon  be  obtained  by  the  plaintiff  or  person  having  the  conduct  of  the  *<»o»"^ta. 
cause  for  the  purpose  of  passing  such  account  («). 

(«)  Cf.  Cons.  Ord.  XXIV.  r.  3.    For  this  form,  see  infra, 

21.  In  case  of  any  receiver  failing  to  leave  any  accoimt  or  affidavit,  Default  by 
or  to  pass  such  account,  or  to  make  any  payment,  or  otherwise,  the  j^®®®i^®^  ^ 
receiver  or  the  parties,  or  any  of  them,  may  be  required  to  attend  at  passing 
Chambers  to  show  cause  why  such  account  or  affidavit  has  not  been  w^o'^**  or 
left,  or  such  account  passed,  or  such  payment  made,  or  any  other 

proper  proceeding  taken,  and  thereupon  such  directions  as  shall  be 
proper  may  be  given  at  Chambers  or  by  adjournment  into  Court, 
including  the  discharge  of  any  receiver  and  appointment  of  another, 
and  payment  of  costs  (/). 

{t)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  23. 

22.  A  certificate  of  the  chief  clerk  stating  the  result  of  a  receiver's  Restdt  of 
account  shall  from  time  to  time  be  taken.  Form  3  in  the  Appendix  receiver's 
hereto  shall  be  substituted  for  Form  22  in  Appendix  L.  (//).  certified. 

(t^  This  mle  is  substitated  for  the  original  r.  22  by  R.  S.  C,  October,  1884. 
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Ord.  L. 


Accounts  of 
liquidators. 

Accounts  of 
guardians. 


m.   LiQUIDATOBS. 

23.  The  accounts  of  liquidators  shall  be  passed  and  yerified  in  the 
same  manner  as  is  by  this  order  directed  as  to  receivers'  accounts. 

24.  The  accounts  of  guardians  shall  be  passed  and  verified  in  the 
same  manner  as  is  by  this  order  directed  as  to  receivers'  accounts  (ti). 

(«)  This  rule  was  added  by  R.  S.  C,  October,  1884. 


Order  for  sale 
of  real  estate. 


OEDEE  LI. 
Sales  by  ths  Coubt. 

I. — In  the  Chancery  Division. 

1.  If  in  any  cause  or  matter  relating  to  any  real  estate,  it  shall 
appear  necessary  or  expedient  that  the  real  estate  or  any  part  thereof 
should  be  sold,  the  Court  or  a  judge  may  order  the  same  to  be  sold, 
and  any  party  bound  by  the  order  and  in  possession  of  the  estate,  or 
in  receipt  of  the  rents  and  profits  thereof,  shall  be  compelled  to  deliver 
up  such  possession  or  receipt  to  the  purchaser,  or  such  other  person  as 
may  be  thereby  directed  (r). 

{v)  This  rule  is  taken  from  the  Chancery  Procedure  Act,  1852, 15  &  16  Vict.  e.  86, 
8  55  (now  re{>ealed),  but  is  more  extensive.  The  following  cases  may  be  con- 
sulted on  that  section: — London  f  County  Banking  Company  v.  Dover ^  11  Ch.  D. 
204  ;  Bell  v.  Turner,  2  Ch.  D.  409 ;  Tulheh  v.  TuUoch,  3  Eq.  674 ;  Prinee  y.  Cooper, 
16  Beav.  546  ;  Heath  v.  Finher,  17  W.  R.  69 ;  Martin  v.  Madlow,  1  W.  R.  101. 

In  a  suit  to  execute  the  trusts  of  a  will  the  Court  may  direct  a  sale  to  raise  the 
costs  of  the  suit,  even  though  some  of  the  plaintiffs  are  infants  {Mandeno  y.  Ifandeno, 
Kay,  App.  ii. ;  Swan  y.  Webb,  1  W.  R.  90) ;  but  not  against  the  will  of  a  person 
beneficially  interested  who  submits  to  pay  his  share  of  the  costs  {Zeee  y.  Zeee, 
15  Eq.  151). 

A  sale  will  not  be  ordered  imder  this  rule  unless  the  Court  is  satisfied  that  it  is 
reaUy  **  necessary  or  expedient"  {Miles  y.  Jarpia^  W.  N.  (1883),  203). 

As  to  directing  a  sale  in  a  mortgage  action  see  the  Conveyancing  Act,  1881, 
sect.  25,  and  notes  thereto,  ante^  p.  115. 

Reference  to  2.  Before  any  estate  or  interest  shall  be  put  up  for  sale  under  a 
judgment  or  order,  an  abstract  of  the  title  shall  unless  otherwise 
ordered  be  laid  before  some  conveyancing  counsel  approved  by  the 
Court  or  judge  for  his  opinion  thereon,  to  enable  proper  directions  to 
be  g^ven  respecting  the  conditions  of  sale  and  other  matters  connected 
with  the  sale.  The  conditions  of  sale  shall  specify  a  time  for  the 
delivery  of  the  abstract  of  title  to  the  purchaser  or  to  a  solicitor  (to). 

(tr)  This  rule  is  taken  from  the  Chancery  Frooednre  Act,  1862,  eeot.  66,  now 
repealed.  As  to  the  discretion  of  the  Court  under  that  section,  see  Oibeon  y.  Woolhrd, 
6  De  a.  M.  &  G.  835. 


conyeyancmg 
counsel  on 
sale  by  the 
Court. 


Sale,  how  to 
be  effected. 


3.  Where  a  judgment  or  order  is  given  or  made,  whether  in  Oourt 
or  in  chambers,  directing  any  property  to  be  sold  unless  otherwise 
ordered,  the  same  shall  be  sold  with  the  approbation  of  the  judge  to 
whom  the  cause  or  matter  is  assigned,  to  the  best  purchaser  that  can 
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be  got,  the  same  to  be  allowed  by  tbe  judge,  and  all  proper  parties      Ord.  LI. 
shall  join  in  the  sale  and  conveyance  as  the  judge  shall  direct  {x), 

(x\  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  13,  now  repealed, 

The  judge  may  (1)  (a.  reserved  biddings  upon  a  sale,   (2)  direct  deposits  to  be  Questions  as 
made,  and  appoint  persons  to  receive  the  same,  and  (3)  receiTO  proposals  for  private  to  sale  oon- 
eontraci.  sidered  in 

The  conduct  of  the  sale  is  ordinarily  entrusted  to  the  plaintiff  {Knott  y.  Cottee  chambers. 
(No.  4),  27  Beav.  33),  even  Uiough  he  would  not  have  been  entitled  thereto  accord-  Conduct  of 
ing  to  the  contract  if  performed  without  suit  (Dale  v.  Hamilton^  10  Hare,  App.  vii.}.  ^^q^ 
mien,  howerer,  it  appears  to  be  for  the  benefit  of  all  parties  it  may  be  given  to  a 
defendant  (Knott  v.  Cottee).    When  a  sale  is  directed,  every  party  to  the  suit  having 
the  title  deeds  is  bound  to  facilitate  the  sale  Ubid,). 

As  to  the  oanduot  of  a  sale  in  an  action  zor  administration,  or  for  execution  of 
trusts,  see  Ord.  L.  r.  10,  onto,  p.  470. 

When  the  conduct  of  a  sale  nas  been  given  to  one  party,  no  other  party  will  be 
allowed  to  interfere  in  any  way  without  uie  leave  of  the  Court  (Dean  v.  Wilton^  10 
Ch.  B.  136). 

A  purchaser  under  a  decree  cannot  generally  take  possession  (Hutton  y.  Mansell,  Effect  of 
2  Beay.  260),  or  pay  his  money  into  Court  (Denning  v.  Henderson,  1  De  G.  &  Sm.  tiJdng  posses- 
689),  without  accepting  the  title ;  but  see  Dempsey  y.  Dempsey,  1  De  G-.  &  Sm.  691.  sionor  paying 
And  an  application  to  pay  the  money  into  Court,  and  to  be  let  into  possession  purchase- 
without  prejudice  to  objections  to  the  title,  will  be  refused  (Butter  v.  Marriott,  10  money  into 
Beay.  33 ;  but  see  Marfell  y.  Budge,  2  Y.  &  Coll.  Exoh.  B.  666).    A  purchaser  Court  upon 
under  a  decree  is  entitled  to  his  costs  when  the  title  is  bad  (Smith  y.  JfeUon,  2  objections  for 
S.  &.  S.  667).  title. 

If  the  estate  is  not  sold,  there  must  be  a  new  sale  by  auction,  unless  the  judge  (>m^  where 
authorises  a  sale  by  private  tender  or  otherwise  (Ben-y  v.  Gibbons,  16  Eq.  150).  x:^   i*^ 

The  practice  of  opening  the  biddings  on  a  sale  by  the  Court  was  aboli&ed,  except 
in  cases  of  fraud,  by  the  Sale  of  Land  by  Auction  Act,  1867,  30  &  31  Vict.  c.  48,  Opening 
B.  7  of  which  enacts,  that  *'The  practice  of  opening  the  biddings  on  any  sale  by  bidding^ 
auction  of  land  under  or  by  virtue  of  any  order  of  the  High  Court  of  Chancery  shall,  abolished.  ^ 
from  and  after  the  time  appointed  for  the  commencement  of  this  Act  (viz.,  Aug.  1,   30  &  31  Vict. 
1867),  be  discontinued,  and  the  highest  bond  Jide  bidder  at  such  sale,  provided  he  o-  ^^t  B8«  7-9. 
shall  have  bid  a  sum  equal  to  or  higher  than  the  reserved  price  (if  any),  shall  be 
declared  and  allowed  the  purchaser,  unless  the  Court  or  judge  shall,  on  the  ground  Except  in 
of  fraud  or  improper  conduct  in  the  management  of  the  sale,  upon  the  application  of  any  cases 
person  interested  in  the  land  (such  application  to  be  made  to  the  Court  or  judge  of  fraud, 
before  the  chief  clerk's  certificate  of  the  result  of  the  sale  shall  have  become  binding), 
either  open  the  biddings,  holding  such  bidder  bound  by  his  bidding,  or  discharge 
him  from  being  the  pturchaser,  and  order  the  land  to  be  resold  upon  such  terms  as  to 
costs  or  otherwise  as  the  Court  or  judge  shaU  think  fit." 

Sect.  6  of  the  same  Act  enacts,  that  **  the  particulars  or  conditions  of  sale  by 
auction  of  any  land  shall  state  whether  such  land  will  be  sold  without  reserve,  or 
subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved ;  if  it  is  stated  that 
such  land  will  be  sold  without  reserve,  or  to  that  effect,  then  it  shall  not  be  lawful 
for  the  seller  to  employ  any  i)er8on  to  bid  at  such  sale,  or  for  the  auctioneer  to  take 
knowingly  any  bidding  from  any  such  person." 

In  Older  to  entitle  parties  to  open  the  biddings  after  a  sale  by  auction  under  the  Or  misconduct 
Court  since  the  passing  of  this  Act,  there  must  be  cither  fraud  or  such  misconduct  bordering  on 
as  borders  on  fraud ;  and  for  a  consideration  of  the  circumstances  necessary  to  fraud, 
justify  the  presumption  of  such  misconduct,  see  Delves  y.  Delves,  20  Eq.  77  ;  Brown 
y.  Oakshott,  W.  N.  (1869),  207 ;  Griffiths  r,  Jones,  16  Eq.  279 ;  Guest  v.  Smith,  6  Ch. 
551,  where  the  purchaser  was  by  reason  of  his  fiduciary  position  disqualified. 
The  principle  of  the  Act  applies  equally  to  a  sale  by  priyate  contract  entered  into 
under  the  sanction  of  the  Court  (Be  Bartlett,  16  Ch.  D.  561). 

As  to  the  position  of  the  solicitor  to  one  of  the  parties  to  the  suit  who  (t.^.,  the 
solicitor)  has  obtained  leaye  to  bid  and  his  duty  to  disclose  to  the  Court  facts 
within  his  knowledge,  see  BoeweU  y.  Coake,  27  Ch.  D.  424 ;  23  Ch.  B.  302. 

4.  Affidavits  for  the  puipose  of  enabling  the  judge  to  fix  reserved  Affidavits  as 
biddings  shall  state  the  value  of  the  property  by  reference  to  an  ex-  ^,^^^®^ 
hibit  containing  such  value,  so  that  the  value  may  not  be  disclosed  by 
the  affidavit  when  filed  (y). 

(y)  This  and  the  two  following  rules  are  taken  from  the  Begulations  as  to  Busi- 
ness, August  8,  1857,  rr.  13 — 15. 
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Ord.  LI.  5.  As  soon  as  partictdars  and  conditions  of  sale  settled  at  chambers 

Particulars       have  been  printed,  two  prints  thereof,  certified  by  the  solicitor  to  be 
and  conditions  correct  prints  of  the  particulars  and  conditions  settled  at  the  judge's 
chambers,  shall  be  left  at  chambers  (2). 

(r)  See  note  to  rule  4. 


AflBdavit  of 
result  of  sale. 


6.  An  office  copy  of  the  affidavit  of  the  person  appointed  to  sell  of 
the  result  of  the  sale,  with  the  bidding  paper  and  particulars  therein 
referred  to,  shall  be  left  at  chambers  at  least  one  dear  day  before  the 
day  appointed  for  settling  the  certificate  of  the  result  of  the  sale  (o). 

(a)  See  note  to  rule  4. 


n. — Conveyancing  Counsel, 

Court  or  7.  The  Court  or  a  judge  may  refer  to  the  conveyancing  counsel  of 

take  the*^  the  Court  any  matter  relating  to  the  investigation  of  the  title  to  an 
opinion  of  estate  with  a  view  to  an  investment  of  money  in  the  purchase  or  on 
counseTof  tiS  mortgage  thereof,  or  with  a  view  to  a  sale  thereof,  or  to  the  settlement 
Court.  of  a  draft  of  a  conveyance,  mortgage,  settlement,  or  other  instrument, 

or  any  other  matter  which  the  Court  or  judge  may  think  fit  to  refer, 
and  may  receive  and  act  upon  the  opinion  given  in  the  matter  re- 
ferred [b), 

{h)  See  note  to  next  rule. 


Objections  to 
opinion  to  be 
disposed  of 
in.  chambers 
or  in  Court. 

Conveyancing 
counsel  of  the 
Court. 


Fees  of 

conveyancing 

counsel. 

Model  con- 
veyance. 


To  approve 
deeds  where 
infants,  &c., 
are  interested. 


When  con- 
vey anoin^ 
counsel  dis- 
pensed with. 


8.  Any  party  may  object  to  the  opinion  given  by  any  conveyancing 
counsel,  and  thereupon  the  point  in  dispute  shall  be  disposed  of  by  the 
judge  at  chambers  or  in  court,  as  he  may  think  fit  (c). 

(e)  This  and  the  preceding  rule  are  taken  from  the  Master  in  Chancery  Abolition 
Act,  1852,  15  &  16  Vict.  c.  80,  s.  40,  now  repealed.  Section  41  of  that  Act  empowers 
the  Lord  Chancellor  to  nominate  any  number  of  conveyancing  counsel  in  actual 
practice,  not  less  than  six,  who  shall  have  practised  as  such  for  ten  years  at  least, 
to  be  the  conveyancing  counsel  of  the  Court. 

As  between  the  vendor  and  the  purchaser  the  conveyancing  counsel  of  the  Court 
must  be  treated  as  the  ag^nt  of  the  vendor  {Re  Banister^  12  Ch.  D.  131). 

The  fees  of  the  conveyancing  counsel  are  m  the  taxing  master*  s  discretion  (Bupue^ 
V.  Humsei/y  21  Beav.  40). 

Where  land  is  ordered  to  be  sold  in  lots,  and  one  conveyance  has  been  settled  by 
the  conveyancing  counsel,  it  may  h6  adopted  by  the  chief  clerk  for  all  the  other  lota 
in  cases  where  no  special  circumstances  exist  to  render  such  a  course  inconvenient 
{Ee  Eyre,  4  K.  &  J.  268). 

The  judge  in  chambers  will,  in  a  proper  case,  direct  the  opinion  of  one  of  the 
conveyanoing  counsel  to  be  taken  {Yatea  v.  Plumbe^  2  Sm.  &  G.  174). 

In  ordinaiT  cases,  where  a  deed  nas  to  be  approved  by  the  Court,  the  Court  has  a 
discretion  whether  it  will  refer  a  matter  to  the  oonveyancing  counsel  or  not,  see 
Blaxland  v.  Blaxland,  9  Hare,  App.  Ixviii.  ;  but.  as  a  g^eneral  rule,  where  infanta  or 
persons  under  disability  are  concerned,  the  title  is  r^erred  to,  or  the  conveyance 
settled  by,  the  conveyancing  counsel. 

As  to  the  manner  of  settling  deeds  to  be  executed  by  incapacitated  x>er8ona  under 
the  decree  of  the  Court,  see  Harvey  v.  Brooke,  9  Hare,  App.  xi.  ;  £e  Bennett,  18 
Jur.  33  ;  Fegy  v.  TTiiden,  16  Jur,  1106. 

Where  the  expense  of  a  reference  to  the  conveyancing  counsel  would  have  been 
out  of  proportion  to  the  amount  to  be  settled,  the  trusts  were  inserted  in  the  order 
on  the  petition  (Chamberlain  v.  Chamberlain,  1  Sm.  &  Gifi.  App.  xxviii.) ;  nor  is  it 
an  imperative  rule,  that  the  title  of  land  in  which  the  purchase  monies  of  settled 
lands  are  about  to  be  invested  must  in  every  case  be  laid  before  the  conveyanoing 
counsel  of  the  Court. 
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9.  The  business  to  be  referred  to  the  conveyancing  counsel  of  the      Ord.  LI. 

Court  shall  be  distributed  among  them  in  rotation  by  the  first  clerk  to  Businesg 

the  registrars  of   the  Chancery  Division,  and  in  his  absence  by  the  referred  to 

second  clerk,  and  in  the  absence  of  the  first  and  second  clerks,  by  such  oounBel  to  be 

of  the  other  clerks  to  the  registrars  as  the  senior  registrar  may  deter-  distributed  in 

/  jy,  rotation. 

mme(a). 

(rf)  This  and  the  four  following  rules  reproduce  Cons.  Ord,  II.  rr.  1 — 5. 

10.  The  clerk  making  such  distribution  shall  be  responsible  for  the  Buty  of  clerk 
business  being  distributed  according  to  regular  and  just  rotation,  and  distribution, 
in  such  manner  as  to  keep  secret  from  all  persons  the  rota  or  suc<3es- 

sion  of  conveyancing  counsel  of  the  Court,  and  it  shall  be  his  duty  to 
keep  a  record  of  the  references  with  proper  indexes,  and  to  enter 
therein  all  such  references,  with  the  dates  when  the  same  are  made. 

1 1 .  When  any  business  is  referred  to  the  conveyancing  counsel  of  Opinion,  &c. 

the  Court,  a  short  memorandum  or  minute  of  the  order  of  reference  ^1^^^" 

'  ancing  coun- 

shall  be  prepared  and  signed  by  the  registrar  if  made  in  Court,  or  by  bcI,  how 
the  chief  clerk  if  made  in  chambers,  and  the  party  prosecuting  the  ®"**"^®^* 
order,  or  his  solicitor,  shall  take  the  memorandum  or  minute  to  the 
registrar's  clerk,  whose  duty  it  is  to  make  such  distribution  as  afore- 
said, and  such  clerk  shall  add  at  the  foot  thereof  a  note  specifying 
the  name  of  the  conveyancing  counsel  of  the  Court  in  rotation  to  whom 
the  business  is  to  be  referred,  and  the  memorandum  or  minute  shall  be 
left  by  the  party  prosecuting  the  order,  or  his  solicitor,  with  the  con- 
veyancing counsel,  and  shall  be  a  sufficient  authority  for  him  to  pro- 
ceed with  the  business  so  referred. 

12.  In  case  the  conveyancing  counsel  of  the  Court  in  rotation  shall.  Where 
from  illness  or  from  any  other  cause,  be  unable  or  decline  to  accept  rotoUon  un- 
the  reference,  the  same  shall  be  offered  to  the  other  conveyancing  able  to  act. 
counsel  of  the  Court  successively  according  to  their  seniority  at  the 

bar,  imtil  some  one  of  them  shall  accept  the  same. 

13.  The  judge  may,  if  he  thinks  fit,  direct  or  transfer  a  reference  to  Reference  to 
any  one  in  particular  of  the  conveyancing  counsel  of  the  Court  (a).        J?®,"^  P^'" 

{e)  See  Se  Martin,  22  L.  J.  Ch.  248.  conveyancing 

counsel. 
[Rolea  14 — 16  of  this  order  apply  only  to  Admiralty  actions.] 


ORDEE  LH. 

Motions  and  other  Applications. 

1.  Where  by  these  rules  any  application  is  authorised  to  be  made  Motions. 
to  the  Court  or  a  judge,  such  application,  if  made  to  a  Divisional 
Court  or  to  a  judge  in  Court,  shall  be  made  by  motion  (/). 

(/)  The  evidence  on  motion  or  petition  may  be  given  by  affidavit ;  see  Ord.  Evidence  on 
XXXVIII.  r.  1,  ante,  p.  433.  motions. 

After  a  motion  has  been  opened  no  addition  can  be  male  to  the  evidence,  except 
as  a  matter  of  indulgence  [Jaeobt  v.  Brttt,  20  Eq.  p.  6). 
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Ord.  LII. 

0»Ht«  of 

motions. 
Qencral  rules. 


Wliero  no 
order  is  made 
as  to  costs. 


Wlic-ro  w)HtH 
lire  n'Horved, 
till  lieariiig'. 


Right  of 
parties  served 
to  costs  of 
appearance. 


Gross  sum  in 
Heu  of  taxed 
costs. 

Motion  to 
discharge 
prisoner. 

Costs  of 

abandoned 

motion. 

Cons.  Ord. 
XL.  X.  23. 


In  disposing  of  the  costs  of  a  motion  in  an  action,  the  Court  is  generaDj  _ 
by  the  folio wmg  rales,  laid  down  in  1823  by  Y.-C.  Sir  John  Leach,  1  Sim.  Sc  St. 
367:— 

1.  That  the  party  making  a  nicceuful  motion  is  entitled  to  his  costs,  as  costs  in 
the  a<:ti()ii  {Mounsey  v.  J^arl  of  Lonsdale,  10  Eq.  557  ;  6  Ch.  141),  but  the  party  op- 
poHing  it  is  not  entitled  to  his  costs  as  costs  in  the  action.  [This  role  does  not  apply 
where  the  motion  is  occasioned  by  the  default  of  the  moving  party  ;  see  Morgan  h: 
Wiirt/)>tir^  on  Costn,  5 1 ,  or  where  he  is  seeking  an  indulgence,  e.  y.,  to  stay  pro- 
cceliii^H  j)ondin^  an  appeal.] 

2.  That  tlic  imrty  making-  a  motion  xchichfailt  is  not  entitled  to  his  costs,  as  costs 
in  tlio  action ;  but  the  party  opposing  it  is  entitled  to  his  costs,  as  costs  in  tiie 
mtion.     fek-e  Corcoran  v.  W%tt,  13  ¥jq.  53  ;  25  L.  T.  663. 

3.  That  where  a  motion  is  made  by  one  party,  and  not  opposed  by  tibe  other,  the 
cokIh  of  l)oth  ])urtios  arc  oohIh  in  the  action.  [This  rule  does  not  apply  whOTe  the 
motion  is  rciuicrcd  noccMnary  by  the  other  party's  default,  Morgan  &  Wnrtzbm^, 
54,  c.f/.^  on  motioHH  to  diHiiuHA  for  w^ant  of  prosecution,  or  to  commit  for  contempt 
or  to  dis<'hargo  an  irregular  order.] 

T}i(»  aljove  ruloH  are  now  folio wotl  when  the  order  is  silent  as  to  costs  ;  but  Hieie 
arc  cxt'cptious  :  e.g.,  where  a  motion  for  an  injunction  to  stay  the  infringement  of 
a  patent  woh  ordered  to  ttand  over  until  after  the  trial  of  an  action,  nothing  being 
suid  aH  to  coHts,  and  the  plaintiff  failed  in  establishing  the  validity  of  the  patent,  it 
woM  held,  on  the  bill  being  dismisHcd  witli  costs,  that  the  defendant's  costs  of  the 
nioti(m  were  coHts  in  the  cause  (Betti  v.  Clifford^  1  J.  &  H.  74). 

Where  a  motion  was  adjourned  to  the  trial,  nothing  being  said  as  to  costs,  and  at 
the  trial  the  plaintiff  got  judgment  with  costs,  the  taxing  master  refused  to  allow 
him  the  costs  of  the  motion,  and  the  plaintiff  only  obtained  them  on  a  sabseqnent 
tti>pli(;ation  to  the  judge  (Fritz  v.  Hobnon,  14  Ch.  6.  542  ;  28  W.  R.  722  ;  42  L.  T. 
077  ;  Kce  alno  Vinnj  v.  Chaplin,  3  De  G.  &  J.  282  ;  Mounsey  v.  Earl  of  Lontdale). 

Tlie  coHts  of  an  interlocutory  motion  which  rests  upon  affidavits  which  may  be 
diHplaced  by  evidence  in  the  cause,  will,  as  a  general  rule,  he  reserved  till  the  hearing 
(U'arittff  V.  Manche^ier,  Sheffield  and  Lineolnnhire  Ry.  Co.,  14  Jur.  613 — 616.  See 
JoHfB  v.  Batten,  10  Hare,  App.  xi.).  And  it  is  a  useful  precaution  to  ask  that  the 
coHtH  may  be  reserved,  not  smiply  until  the  hearing,  but  until  the  hearing  or  further 
order  ;  othen^'ine  there  may  be  a  difficulty  in  obtaining  thCTa,  if  the  action  be  dis- 
minsed  without  ever  coming  to  trial ;  see  Bumbold  v.  Fortealh,  4  Jur.  K.  8.  608. 
'Where  an  action  is  dismisHcd  with  cents  this  includes  all  costs  reserved  (Hodgee  v. 
llodgea,  26  W.  R.  162  ;  Mem,  W.  N.  (1876),  271). 

"  It  is  the  common  course  that  where  a  party  asks  for  something  he  is  entitled 
to,  and  also  for  something  that  he  is  not  entitled  to,  he  pays  the  costs  of  the  motion 
though  he  succeeds ''  (per  Lord  Langdal/3  in  Lancashire  v.  Lancashire,  9  Bear.  130 ; 
and  see  Stureh  v.  Young,  6  Beav.  557). 

CoKtM  may  be  given  though  not  asked  for  by  the  notice  of  motion  {Clarke  v.  Jacques, 
11  Beav.  623  ;  Butler  v.  Gardener,  12  Beav.  525  ;  Dawson  v.  Jay,  2  W.  R.  698),  but 
semhle,  not  if  the  reHX)ondent  does  not  appear  (Pratt  v.  Walker,  19  Beav.  281). 

Parties  served  with  a  notice  of  motion  are  not,  according  to  the  modem  practice 
of  the  Court,  entitled  to  appear  merely  to  ask  for  their  costs  (Campbell  v.  SolyUtHd, 
7  Ch.  D.  166),  though  the  old  rule  was  different  (Heneage  v.  Aikin,  IJ.  &  W.  377 : 
Bamford  v.  Watts,  2  Beav.  202) ;  but  if  thev  have  any  real  interest  in  the  matter 
which  will  justify  their  appearing,  they  will  be  entitled  to  their  co6ts. 

Where,  however,  a  party  was  served  without  any  intimation  that  he  need  not 
appear,  Jessel,  M.  R.,  allowed  him  40<.  costs  (Campbell  v.  Holyland) ;  probably  he 
would  onlv  get  30«.  imder  the  present  rules ;  see  Oid.  LXV.  r.  27  (19).  The  proper 
course  is  n)r  the  moving  party,  when  he  serves  his  notice  of  motion  on  a  person  who 
has  no  interest,  to  tender  him  30«.  costs,  vidth  an  intimation  that  if  the  respondent 
appears  his  costs  will  be  objected  to  ;  the  respondent  will  then  appear  at  his  own 
nsK  as  to  costs.     See  Morgan  &  Wurtzburg  on  Costs,  p.  67.  

As  to  directing  payment  of  a  sum  in  gross  in  lieu  of  taxed  costs,  see  Ord.  LXV. 
r.  23,  post, 

A  motion  to  discharge  a  prisoner  from  custody  has  precedence  over  all  others 
(Ashton  V.  Shorrock,  29  W.  R.  117). 

The  practice  as  to  the  costs  of  an  abandoned  motion  is  laid  down  by  Cons.  Ord. 
ZL.  r.  23,  which  is  still  followed,  though  the  rule  itself  has  been  repealed.  The 
rule  was  as  follows : — 

Whore  a  party  gives  a  notice  of  motion  and  does  not  move  accordingly,  he  shall 
pay  to  the  other  side  costs  to  be  taxed  by  the  taxing-master,  unless  tne  Court 
itself  shall  direct,  upon  production  of  the  notice  of  motion,  what  stim  shall  be  paid 
for  costs. 

'  This  rule  was  acted  upon  under  the  new  practice  (Berry  t.  Exchange  Drading  CS»., 
1  Q.  B,  D.  77 ;  46  L.  J.  Q.  B.  D.  224). 
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A  motion  is  abandoned-^  Ord.  LII« 

(a)  If  the  plaintiff  amends^  and  gives  a  new  notice  of  motion  {EceUt  ▼.  Liverpool 


Borough  Bank,  Johns.  402 ;  London  and  Blaekwall  By,  Co.  v.  Limehome  Board  of  What  is  an 
Work9,  3  K.  &  J.  123  ;  Smith  v.  Dixon,  12  W.  R.  934].  abandoned 

(3)  If  counsel  is  not  instructed  to  move  on  the  seal  day  mentioned  in  the  notice  motion. 
{Be  Compton  Smith,  23  Beav.  284,  and  see  Wedderhume  v.  LleweUyn,  13  W.  R.  939) ; 
and  a  motion  before  the  Appeal  Court  will  be  treated  as  abandoned  if  not  made 
when  caUed  on  {Turner  ▼.  Turner,  15  Jur.  1165).  Where  the  motion  is  renewed  it 
will  not  be  heard  till  the  costs  of  the  abandoned  motion  have  been  paid  {Bellehamber 
Y.  Giani,  3  Madd.  450  ;  and  see  Oldjleld  t.  Cobbett,  12  Beav.  91,  and  note  to  23  Beav. 
650,  ibid.). 

When  the  party  gfiving  the  notice  of  motion  dies  before  it  is  brought  on,  and  his  Representa- 
executors  decline  to  proceed  with  the  motion,  the  other  side  is  not  entitled  to  the  tives  reviving 
costs  of  the  motion,  as  costs  of  the  abandoned  motion  or  as  costs  in  the  cause  {Lewis  and  not 
V.  Armstrong ,  3  M.  &  K.  69  ;  Warner  v.  Armstrong,  4  Sim.  140).  moving. 

If  a  party  applies  for  the  costs  under  this  rule  he  must  mention  the  abandoned  How  and 
notice  of  motion  to  the  Court,  and  produce  it  to  the  registrar  before  the  order  is  -^hen  costs 
drawn  up  ( Withey  v.  Haigh,  3  Madd.  437).  under  rule  to 

It  is  too  late  to  ask  for  the  costs  of  an  abandoned  motion  at  the  hearing,  or  at  '\^  applied  for, 
least  on  speaking  to  minutes  {Eceles  v.  Liverpool  Borough  Bank,  Johns.  402) ;  and 
see  Woodcock  v.  Oxford,  Worcester  and  Wolverhamptott  By,  Co.,  17  Jur.  33,  where  it 
was  held  that  such  costs  were  to  be  applied  for  oft  the  hcal  day  after  the  day  for  which 
the  notice  of  motion  was  given.  See,  too,  Farquharson  v.  Pitcher,  4  Russ.  510,  where 
it  was  held  that  after  a  cause  has  been  dismissed  for  want  of  prosecution,  the 
plaintiff  cannot  obtain  the  costs  of  an  abandoned  motion ;  Wedderhume  v.  Llewellyn, 
13  W.  R.  939,  and  the  pther  cases  cited  in  Morgan  &  Wurtzburg  on  Costs,  p.  65. 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show  cause  No  applica- 
shall  hereafter  be  made  in  any  action,  or  (a)  to  set  aside,  remit,  or  ^^J^Jf^,,  j^ 
enforce  an  award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters  rule  nisi  or 
in  an  affidavit,  or  (d)  to  strike  off  the  rolls,  or  (e)  against  a  sheriff  to  ^^^^  ^^""^ 
pay  money  levied  under  an  execution. 

3.  Except  where  according  to  the  practice  existing  at  the  time  of  the  Notice  of 
passing  of    the  principal  Act  {g)  any  order  or  rule  might  be  made  ^^^^pj 
absolute  ex  parte  in  the  first  instance,  and  except  where  notwithstanding  m  certain 
rule  2  a  motion  or  application  may  be  made  for  an  order  to  show  cause  *^**®®* 
only,  no  motion  shall  be  made  without  previous  notice  to  the  parties 

affected  thereby.  But  the  Court  or  a  judge,  if  satisfied  that  the  delay 
caused  by  proceeding  in  the  ordinary  way  would  or  might  entail  irre- 
parable or  serious  mischief,  may  make  any  order  ex  parte  (A)  upon  such 
terms  as  to  costs  or  otherwise,  and  subject  to  such  undertaking,  if  any, 
as  the  CoiLrt  or  judge  may  think  just ;  and  any  party  affected  by  such 
order  may  move  to  set  it  aside. 

(^)  The  "principal  Act"  is  the  Judicature  Act,  1873;   see  Ord.  LXXI.  r.  1,  <' Principal 
infra.  Act." 

(A)  As  to  moving  ex  parte  tor  an  injunction  or  a  receiver,  see  Ord.  L.  r.  6, 
and  note,  ante,  p.  467. 

4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award.  Where 

or  for  attachment,  or  to  strike  off  the  rolls,  shall  state  in  general  terms  ^^ti^ 
the  grounds  of  the  application ;  and,  where  any  such  motion  is  founded  to  be  stated. 
on  evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used 
shall  be  served  with  the  notice  of  motion  (t). 

(t)  See  Litchfield  v.  Jofies,  25  Oh.  D.  64  ;  Eampden  v.  WaUis,  26  Oh.  D.  746. 

5.  Unless  the  Court  or  a  judge  give  special  leave  to  the  contraxy  Two  days' 
there  must  be  at  least  two  dear  days  between  the  service  of  a  notice  of  ^^*^  ^ 
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Ord.  LIT. 


CriTiH.  Onl. 
XXXIII.  r.  2. 

Short  notice 
of  motion. 


WhfiTO  pTT- 

HDUH  oniitt€*<l 
in  )tfi  wjrvfd. 


A(ljouniin(«iit. 


Servirjo  on 
(Jjrfrndant 
wlio  hitH  not 
appeared. 


Service  of 
notice  of 
motion  with 
the  writ. 


motion  and  the  day  named  in  the  notice  for  heanng  the  motion  (k) : 
provided  that  in  applications  to  answer  the  matters  in  an  affidavit  or 
to  strike  off  the  rolls,  the  notice  of  motion  shall  be  served  on  the  parties 
not  loss  than  ten  clear  days  before  the  time  fixed  by  the  notice  for 
making  the  motion. 

{k)  This  firHt  part  of  the  rule  is  taken  from  Cons.  Ord.  XXXIII.  r.  2. 

Leave  to  nerve  nhort  notice  of  motion  will  be  given  whenever  tiie  circumstances  of 
the  (JiiHo  rociuiro  it,  but  the  applicant  must  state  to  the  Court  that  the  notice  applied 
for  iH  Hliort,  and  the  same  fact  must  appear  on  the  notice  of  motion  {Bawdon  v.  Beeton, 
22  Ch.  I).  604,  and  cases  there  cited).  During  vacation,  leave  to  serve  short  notice 
of  motion  can  only  be  granted  by  a  judge  (Conacher  v.  Conacher^  W.  N.  (1881),  2  ; 
29  W.  K.  230). 

G.  If  on  the  hearing  of  a  motion  or  other  application  the  Court  or  a 
judge  shall  be  of  opinion  that  any  person  to  whom  notice  has  not  been 
given  ought  to  have  or  to  have  had  such  notice,  the  Court  or  judge  may 
either  dismiss  the  motion  or  application,  or  adjourn  the  hearing 
tlieroof,  in  order  that  such  notice  may  be  given,  upon  such  terms,  if 
any,  as  the  Court  or  judge  may  think  fit  to  impose. 

7.  The  hearing  of  any  motion  or  application  may  from  time  to  time 
be  adjourned  upon  such  terms,  if  any,  as  the  Court  or  judge  shall 
think  fit. 

8.  The  plaintiff  shall,  'without  any  special  leave,  be  at  liberty  to 
servo  any  notice  of  motion  or  other  notice  or  any  petition  or  sunmions 
upon  any  defendant,  who,  having  been  duly  served  with  a  writ  of 
summons  to  appear,  has  not  appeared  within  the  time  limited  for  that 
purpose. 

9.  The  plaintiff  may,  by  leave  of  the  Court  or  a  judge  to  be  obtained 
ex  parley  serve  any  notice  of  motion  upon  any  defendant  along  with  the 
writ  of  summons,  or  at  any  time  after  service  of  the  writ  of  summona 
and  before  the  time  limited  for  the  appearance  of  such  defendant. 

[Rule  10  applies  only  to  Admiralty  actions.] 


No  order  for  11.  No  order  shall  issue  for  the  return  of  any  writ,  or  to  bring  in 
ro  umo  wnt,  ^^  body  of  a  person  ordered  to  be  attached  or  committed ;  but  a  notice 
from  the  person  issuing  the  writ  or  obtaining  the  order  for  attachment 
or  committal  (if  not  represented  by  a  solicitor),  or  by  his  solicitor,  calling 
upon  the  sheriff  to  return  such  writ  or  to  bring  in  the  body  within  a 
given  time,  if  not  complied  with,  shall  entitle  such  person  to  apply  for 
an  order  for  the  committal  of  such  sheriff. 

12.  When  any  sheriff  shall,  before  going  out  of  office,  arrest  any 
defendant,  and  render  return  of  cepi  corpus,  he  may  be  called  upon  by 
a  notice,  as  provided  by  the  last  preceding  rule,  to  bring  in  the  body 
within  the  time  allowed  bylaw,  although  he  may  be  out  of  office  before 
such  notice  is  g^ven. 
Date  of  order.  13.  Every  order,  if  and  when  drawn  up,  shall  be  dated  the  day  of 
the  week,  month  and  year,  on  which  the  same  was  made,  unless  the 
Court  or  a  judge  shall  otherwise  direct,  and  shall  take  effect  ac- 
cordingly. 


Sheriff  going 
out  of  office. 
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14.  Wliere  an  order  Las  been  made  not  embodying  any  special  terms,      Ord.  LII. 
nor  including  any  special  directions,  but  simply  enlarging  time  lor  what  orders 
taking  any  proceeding  or  doing  any  act  or  giving  leave  (a)  for  the  issue  ^^^  J^ot  he 
of  any  writ  other  than  a  writ  of  attachment ;  (b)  for  the  amendment 

of  any  writ  or  pleadings ;  (c)for  the  filing  of  any  document ;  or  (d)for 
any  act  to  be  done  by  any  officer  of  the  Court  other  than  a  solicitor,  it 
shall  not  be  necessary  to  draw  up  such  order  unless  the  Court  or  a 
judge  shall  otherwise  direct ;  but  the  production  of  a  note  or  memo- 
randum of  such  order,  signed  by  a  judge,  registrar,  master,  chief 
clerk,  or  district  registrar,  shaU  be  sufficient  authority  for  such  en- 
largement of  time,  issue,  amendment,  filing,  or  other  act.  A  direction 
that  the  costs  of  such  order  shall  be  costs  in  any  cause  or  matter  shall 
not  be  deemed  a  special  direction  within  the  meaning  of  this  rule. 
The  solicitor  of  the  person  on  whose  application  such  order  is  made, 
shall  forthwith  g^ve  notice  in  writing  thereof  to  such  person  (if  any)  as 
would,  if  this  rule  had  not  been  made,  have  been  required  to  be  served 
with  such  order. 

15.  It  shall  not  be  necessary  to  obtain  an  order  to  enter  a  judgment  Order  not 
or  order  nunc  pro  tunc,  but  in  all  cases  in  which  such  entries  were  ^^^  iudg- 

f  ormerly  made  under  orders  of  course,  the  solicitor  applying  to  have  a  ment  nunc  pro 
judgment  or  order  so  entered,  shall  leave  with  the  clerk  of  entries  a 
memorandum  in  writing  countersigned  by  the  Chancery  registrar,  and 
bearing  a  stamp  according  to  the  scale  of  Court  fees  for  the  time  being 
in  force. 

16.  At  the  foot  of  every  petition  (not  being  a  petition  of  course)  Statement  of 
presented  to  the  Court,  and  of  every  copy  thereof,  a  statement  shall  ^J^^^^th 
be  made  of  the  persons  (if  any)  intended  to  be  served  therewith,  and  petitions. 

if  no  person  is  intended  to  be  served,  a  statement  to  that  effect  shall 
be  made  at  the  foot  of  the  petition  and  of  every  copy  thereof  (/). 

(/)  This  rule  is  taken  from  Cons.  Ord.  XXXTV.  r,  1.  ^  Cons.  Ord. 

The  foot  note  shoold  deeorihe  the  persons  to  he  served  hy  name,  and  not  simply  as  XXXI V  r  1 
plaintiffs  ordefendants  {Anon.  W.  N.  (1876),  219 ;  Meyriek  y.  Laws,  W.  N.  (1877),  j.    .        '   '    ' 
223).    See  as  to  amendment  of  the  foot  note,  He  Tweedyy  9  W.  R.  398.  ^^^  ^^^• 

As  to  petitions  generally,  see  Daniell,  1561. 

17.  Unless  the  Court  or  a  judge  g^ves  leave  to  the  contrary,  there  Time  for 
must  be  at  least  two  clear  days  between  the  service  and  the  day  ap-  service, 
pointed  for  hearing  a  petition. 

18.  In  the  case  of  applications  under  Acts  of  Parliament  directing  Affidavit  on 
the  purchase-money  of  any  property  sold  to  be  paid  into  Court,  any  application  as 
persons  claiming  to  be  entitled  to  the  money  so  paid  in  must  make  an  Court  under 
affidavit  not  only  verifying  their  title,  but  also  stating  that  they  are  Act  of  Parlia- 
not  aware  of  any  right  in  any  other  person,  or  of  any  claim  made  by 

any  other  person,  to  the  sum  claimed,  or  to  any  part  thereof,  or,  if  the 
petitioners*  are  aware  of  any  such  right  or  claim,  they  must  in  such  •  g^^. 
affidavit  state  or  refer  to  and  except  the  same  (m). 

(m)  This  rule  is  taken  from  Cons.   Ord.  XXXIV.  r.  3.     See  note  (A),   anie^ 
p.  29. 

M.  I  I 
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Ord.  LII.  19.  All  petitions,  summonses,  statements,  affidavits,  and  otlier 
Title  and  written  proceedings  for  the  opinion,  advice,  or  direction  of  a  jadge 
form  of  peti-  imder  the  30th  section  of  the  Act  22  &  23  Vict.  c.  35,  shall  be  intituled 
imder  22  &  23  ^^  *^®  matter  of  that  Act,  and  in  the  matter  of  the  particular  trust, 
Vict.  c.  35,  will,  or  administration,  and  every  such  petition  or  statement  shall 
state  the  facts  concisely,  and  shall  be  divided  into  paragraphs  num- 
bered consecutively  (w). 

{n)  This  and  the  three  Buccccding  rules  are  taken  from  the  Order  of  March  20th, 
1860,  which  prescribed  the  manner  of  proceeding  under  22  &  23  Vict,  c,  36  (Lozd 
St.  Leonards*  Act],  s.  30.    For  this  section,  see  ante,  p.  102. 


8.  30. 


Statement  on 
which  sum- 
mons is 
grounded  to 
be  left  at 
chambers  and 
transmitted  to 
registrar. 


20.  At  the  time  when  any  such  summons,  as  in  the  last  preceding 
rule  mentioned,  is  sealed,  the  statement  upon  which  the  same  is 
grounded  shall  be  left  at  the  chambers  of  the  judge  to  whom  the  same 
is  assigned,  and  shall  on  the  conclusion  of  the  proceeding  be  trans- 
mitted to  the  Chancery  registrar  by  the  chief  clerk,  with  the  minutes 
of  the  opinion,  advice,  or  direction  given  by  the  judge,  and  the  regis- 
trar shall  cause  such  statement  to  be  transmitted  to  the  central  office, 
to  be  there  filed  (o). 

(o)  See  note  to  rule  19. 

21.  Every  such  petition  or  summons  as  in  rule  19  mentioned,  shall 
be  served  seven  clear  days  before  the  hearing  thereof,  unless  the  per- 
son served  shall  consent  to  a  shorter  time  (p). 

(p)  See  note  to  rule  19. 

Opinion,  &c.  22.  The  opinion,  advice,  or  direction  of  the  judge,  as  in  rule  19 
pasMd^ond^^  mentioned,  shall  be  passed  and  entered  and  remain  as  of  record  in  the 
entered.  same  manner  as  any  order  made  by  the  Court  or  a  judge,  and  the  same 

shall  be  termed  "a  judicial  opinion,"  or  "judicial  advice,"  or  "judi- 
cial direction,"  as  the  case  may  be  {q), 

{q)  See  note  to  rule  19. 

[Rule  23  applies  only  to  Admiralty  actions.] 


Service  of 
petition  or 
summons. 


OEDEE  Un. 

I.  Action  of  MAimAHxrs. 

Claim  for;  1.  The  plaintiff,  in  any  action  in  which  he  shall  daim  a  mandamus 

h^don^on  ^  command  the  defendant  to  fulfil  any  duty  in  the  fulfilment  of  which 
writ.  the  plaintiff  is  personally  interested,  shall  indorse  such  daim  upon  the 

writ  of  summons. 
Form  of  2.  The  indorsement  shall  be  in  the  form  given  in  section  IV.  of 

indorsement.    Appendix  A.,  Part  HI.  (r). 


(r)  See  this  form,  infra. 
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3.  H  judgment  be  given  for  the  plaintiff  the  Court  or  judge  may  by     Ord.  LIII. 
the  judgment  command  the  defendant  either  forthwith,  or  on  the  ex-  jadgment. 
piration  of  such  time  and  upon  such  terms  as  may  appear  to  the  Court 

or  a  judge  to  be  just,  to  perform  the  duty  in  question.     The  Court  or 
a  judge  may  also  extend  the  time  for  the  performance  of  the  duty. 

4.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an  action,  but  Mandamus  to 
a  mandamus  shall  be  by  judgment  or  order,  which  shall  have  the  same  ^enriroSer 
effect  as  a  writ  of  mandamus  formerly  had. 

[Rules  &— 15  of  this  order  refer  only  to  prerogtitive  mandamns,  which  most  be 
applied  for  in  the  Qneen's  Bench  Division.] 


OEDER  MV. 

Applications  and  Pboceedinos  at  Chambers. 

1.  Every  application  at  chambers  not  made  ex  parte  shall  be  made  Application 

i>«  «,-• M«,«  A^ «.  /  .\  o^  notice  to  be 

by  summons  (#).  ^  summons. 

(«)  Cf.  16  &  16  Vict.  o.  80,  s.  28. 

2.  Every  application  for  payment  or  transfer  out  of  Court  made  Exparu 

ex  parte,  and  every  other  application  made  ex  parte  in  which  the  judge  ^^^*to^' 
or  proper  officer  shall  think  fit  so  to  require,  shall  be  made  by  by^simmions. 
summons. 

3.  Summonses  shall  not  be  altered  after  they  are  sealed  except  upon  Alteration  of 
appUcation  at  chambers  (/).  summons. 

(/)  This  rule  is  taken  from  Regulations  as  to  Business,  Aug.  8,  1857,  r.  1. 

4.  An  originating  summons,  where  service  is  necessary,  shall  be  Service  of 
served  seven  dear  days  before  the  return  thereof.  Every  other  ■^™"'^<>^- 
summons  shall  be  served  two  dear  days  before  the  return  thereof, 

unless  in  any  case  it  shall  be  otherwise  ordered  (ti). 

(m)  This  rule  is  taken  from  Cons.  Old.  XXXV.  r.  7.  The  summons  may  be  return- 
able after  the  seven  days  ( WffcherU^  v.  Barnard,  Johns.  41). 

5.  Where  any  of  the  parties  to  a  summons  fail  to  attend,  whether  Proceeding 
upon  the  return  of  the  summons,  or  at  any  time  appointed  for  the  ex  parte  where 
consideration  or  further  consideration  of  the  matter,  the  judge  may  moned  makes 
proceed  ex  parte,  if,  considering  the  nature  of  the  case,  he  think  it  default. 
expedient  so  to  do ;  no  affidavit  of  non-attendance  shall  be  required 

or  allowed,  but  the  judge  may  require  such  evidence  of  service  as  he 
may  think  just  («). 

(v)  This  rule  is  taken  from  Cons.  Oxd.  XXXV.  r.  10. 

6.  Where  the  judge  has  proceeded  ex  parte,  such  proceeding  shall  Beoonsidera- 
not  in  any  manner  be  reconsidered  in  the  judge's  chambers,  unless  p^S^dSng*/* 
the  judge  shall  be  satisfied  that  the  party  failing  to  attend  was  not 

ii2 
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Ord.  LIV.     guilty  of  wilful  delay  or  negligence  ;  and  in  such  case  the  costs  ooca- 
Costs.  sioned  by  his  non-attendance  shall  be  in  the  discretion  of  the  judge, 

who  may  fix  the  same  at  the  time,  and  direct  them  to  be  paid  by  the 
party  or  his  solicitor  before  he  shall  be  permitted  to  have  such  pro- 
ceeding reconsidered,  or  make  such  other  order  as  to  such  costs  as  he 
may  think  just  (mj). 

(tc)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  11. 

Costa  where  7.  Where  a  proceeding  in  chambers  fails  by  reason  of  the  non- 

Fails  by  r^son  attendance  of  any  party,  and  the  judge  does  not  think  it  expedient  to 
of  non-  proceed  ex  parte y  the  judge  may  order  such  an  amount  of  costs  (if  any) 

any  party.        ^®  ^®  shall  think  reasonable  to  be  paid  to  the  party  attending  by  the 
absent  party  or  by  his  solicitor  personally  (x). 

{x)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  31. 

8.  Where  matters  in  respect  of  which  summonses  have  been  issued 
are  not  disposed  of  upon  the  return  of  the  summons,  the  parties  shall 
attend  from  time  to  time  without  further  summons,  at  such  time  or 
times  as  may  be  appointed  for  the  consideration  or  further  considera- 
tion of  the  matter  (y). 

(y)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  14. 

The  costs  of  obtaining  a  new  appointment,  such  being  mmeceBaaiy,  will  be  dlB- 
allowed  {lie  Catliny  18  Bear.  6 12), but  this  applies  only  where  a  regular  adjournment 
has  been  made ;  and  where  a  witness  had  been  summoned  for  examination,  but, 
having  received  notice  that  the  examination  would  not  be  proceeded  with,  did  not 
attend,  and  no  adjournment  was  thereon  made,  it  was  held  that  he  could  not  be 
forced  to  attend  again  without  a  fresh  summons  being  taken  out  {Lawum  v.  Stoddart, 
12  W.  R.  286). 

Where  small  leaseholds  had  been  ordered  to  be  sold,  the  proceeds  were  distributed 
among  nimierous  parties,  upon  the  certificate  of  the  chief  derk,  tpithout  adjourn- 
ment, to  save  expense,  the  purchasers  being  served  with  a  summons  to  show  cause 
in  chambers  why  the  proceeds  should  not  he  distributed  by  the  cbiei  oletk  {Thorp  v. 
Otpeftf  2  Sm.  &  Ot.  App.  i.). 


Further  con- 
sideration in 
chambers. 


Adjourn- 
ments in 
chambers. 

New  appoint- 
ment not 
necessary. 

Further  con- 
sideration dis- 
pensed with. 


Including 
several  mat- 
ters in  one 
application. 


Costs  reserved 
without  spe- 
cial direction. 


Practiee  on 
adjoummemt 
into  chambers. 


9.  In  every  cause  or  matter  where  any  party  thereto  makes  any 
application  at  chambers,  either  by  way  of  summons  or  otherwise,  he 
shall  be  at  liberty  to  include  in  one  and  the  same  application  all 
matters  upon  which  he  then  desires  the  order  or  directions  of  the 
Court  or  judge;  and  upon  the  hearing  of  such  application  it  shall 
be  lawful  for  the  Court  or  judge  to  make  any  order  and  give  any 
directions  relative  to  or  consequential  on  the  matter  of  such  applica- 
tion as  may  be  just ;  any  such  application  may,  if  the  judge  thinks 
fit,  be  adjourned  from  chambers  into  Courti  or  from  Court  into 
chambers  (z). 

W  Cf.  16  &  16  Vict.  c.  80,  8.  27. 

when  a  cause  is  adjourned  to  chambers,  the  reservation  of  costs  U  implied 
without  an  express  direction  to  that  effect  ( JTallis  v.  Bastard,  2  W.  B.  47  ;  and  see 
Zeed^  V.  Lewis ,  3  Jur.  N.  S.  1290) ;  so,  too,  when  vice  versd,  the  cause  is  adjourned 
into  CJourt  {Dicken  v.  ffam^,  2  L.  T.  276) ;  see  also  JBtf  Fellows,  2  Jur.  N.  S.  62, 
from  which  it  seems  that  a  petition  ought  not  to  ask  for  the  costs  '^incidental  to  an 
inquiry  *'  in  chambers  g^erally. 

When  any  matter  is  adjourned  to  chambers,  or  any  directions  are  given  in  Court 
to  be  acted  on  in  chambers  without  any  order  being  drawn  up,  a  r^^trar*s  note 
must  be  obtained.    See  Ord.  LV.  r.  29,  post. 
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The  hearing  of  the  case  by  the  judge,  when  adjourned,  is  only  a  continuation  of      Ord.  LIV. 
the  hearing  before  the  chief  derK  {Leeds  v.  Zeuntf  S  Jur.  N.  S.  1290  ;  Me  Mitchell^   - 
9  Jur.  N.  S.  1272) ;  and  is  not  in  the  nature  of  an  appeal  (Re  Watts,  22  Gh.  D.  6). 
See  also  HolUncay  v.  Cheston,  19  Ch.  D.  616.     In  Jaquet  y.  Jaquet,  7  W.  R.  543,  the 
Master  of  the  Rolls  refused  to  hear  in  support  of  the  summons  a  party  who  did  not 
join  therein. 

It  is  in  the  discretion  of  the  judge  to  make  a  rule  that  he  will  hetu:  matters  Discretion  of 
requiring  his  personal  attention  in  Court  and  not  in  chambers  (Re  Agriculturist  judge. 
CattU  Insurance  Company,  3  De  G.  F.  &  J.  194  ;  11  W.  R.  330,  386). 

An  application  to  discharge  an  order  made  by  a  judge  at  chambers  is  made  by 
motion  in  Court,  but  no  finrther  evidence  is  admissible  (Re  Munns,  W.  N.  (1884), 
117). 

10.  A  Bummons  other  than  an  originating  suxmnons  ehaU  be  in  the  Form  of 
Form  No.  1  in  Appendix  K.,  with  such  variations  as  circumstances  *'"'^"'^^^- 
may  require,  and  shall  be  addressed  to  aU  the  persons  on  jvhom  it  is 
to  be  served  (a). 

(a)  For  this  form,  see  in/ra, 

[Rules  11 — 29  apply  only  to  the  Queen's  Bench  and  the  Probate,  Diyoroe  and 
Acuniralty  Biyinons.] 


ORDER  LV. 

Chambers  in  the  Chakceby  Division. 

I. — General. 

1 .  The  business  in  chambers  of  the  judges  of  the  Chancery  Division,  Business  in 

to  whom  chambers  are  attached,  shall  be  carried  on  in  conjunction  with  ol"""!^™  to 

.  ^  be  earned  on 

their  Court  busmess  (6).  in  conjunction 

with  Court 

(b)  This  rule  is  taken  from  15  &  16  Vict.  o.  80,  s.  12.  business. 

2.  The  business  to  be  disposed  of  in  chambers  by  judges  of  the  Business  to  be 
Chancery  Division,  shall  consist  of  the  following  matters,  in  addition  chambers?  ^ 
to  the  matters  which  under  any  other  rule  or  by  statute  may  be  dis- 
posed of  in  chambers  (c) : 

(c)  This  rule  is  taken  from  Cons.   Ord.  XXXV.  r.  1,  but  the  jurisdiction  at 
chambers  is  considerably  extended. 

(1.)  Applications  for  payment  or  transfer  to  any  person  of  any  cash  Payment  out 
or  securities  standing  to  the  credit  of  any  cause  or  matter  ?fCourt after 
where  there  has  been  a  judgment  or  order  declaring  the  declaring 
rights  {d)f  or  where  the  title  depends  only  upon  proof  of  the  "fir^*®i  *o» 
identity  or  the  birth,  marriage  or  death  of  any  person  («) : 

(d)  Asio  what  will  amount  to  an  *'  order  declaring  the  rights  **  of  a  person  under 
this  sub-section,  see  Re  Brandram^  25  Ch.  D.  366. 

(e)  The  generality  of  this  sub-section  is  not  cut  down  or  qualified  by  sub-sect.  7, 
or  any  of  uie  sub-sections  of  rule  2,  following  sub-sect.  1  (Re  Brandram). 

(2.)  Applications  for  payment  or  transfer  to  any  person  of  any  cash  Where  fund 
or  securities  standing  to  the  credit  of  any  cause  or  matter  ^^^^IJj'^  aaa/ 
where  the  cash  does  not  exceed  1,000/.  or  the  securities  do 
not  exceed  1,000/.  nominal  value  {f) : 

(/)  The  general  expressions  of  this  sub-section  are  not  qualified  or  out  down  by 
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Ord.  LV. 


For  payment 
of  diyidends. 


Applications 
under  Leg'acy 
Duty  Act. 


Applications 
under  Trustee 
Relief  Acts. 


Applications 
unaer  Parlia- 
mentaiy 
Deposits  Act. 


Applications 
under  LandB 
Clauses  Act. 


Applications 
under  Trustee 
Acts. 


the  subsequent  sub- sections.  Consequently  an  application  for  paymnLt  ont  of  a  ram 
not  exceeding  1,000/.  paid  in  under  the  Lands  Clauses  Consolidation  Act,  1845,  must 
be  by  summons,  and  the  costs  of  a  petition  will  not  be  allowed ;  any  such  summons 
asking  for  payment  out  to  a  person  on  behalf  of  the  company  must  be  sealed  with 
the  company's  seal  (Ex parU  Maidstone  Ry,  Co,,  25  Ch.  D.  168 ;  i2#  CMom,  25  Ch.  D. 
240  ;  Re  Madgvcick,  26  Ch.  D.  371). 

But  an  application  for  payment  out  of  a  share  amounting  to  less  than  1,000/.  of  a 
fund  in  Court  exceeding  1,000/.  can  only  be  made  by  petition  {May  y.  DowMe^  W.  N. 
(1884),  122). 

(3.)  Applications  for  payment  to  any  person  of  the  dividend  or 
interest  on  any  securities  standing  to  the  credit  of  any  cause 
or  matter,  whether  to  a  separate  account  or  otherwise  {ff) : 

(//)  See  Joad  y.  RipUy,  3  Jur.  K.  S.  432,  decided  under  Cons.  Did.  XXXV. 

(4.)  Applications  under  36  Geo.  III.  c.  52,  s.  32  (the  Legacy  Duty 
Act),  in  all  cases  where  the  money  or  securities  in  Court  do 
not  exceed  1,000/.  or  1,000/.  nominal  value  {g) : 


(^)  As  to  this  Act,  see  ante^  p.  61.    Applications  for  adyanoement  to  an 
out  of  funds  in  Court  exceeding-  1,000/.  paid  in  under  the  Act  must  be  made  by 
petition  {Re  Coore,  W.  N.  (1883),  169). 

(5.)  Applications  under  10  &  11  Vict.  c.  96,  and  12  &  13  Vict.  c.  74 
(the  Trustee  Belief  Acts)  in  all  cases  where  the  money  or 
securities  in  Court  do  not  exceed  1,000/.  or  1,000/.  nominal 
value  (A) : 

{h)  As  to  payment  out  under  the  Trustee  Belief  Act,  see  ante,  p.  57. 

(6.)  Applications  under  9  &  10  Vict.  c.  20  (the  Parliamentary 
Deposits  Act)  for  investment,  payment  of  dividends,  and 
payment  out  of  Court  (»' )  : 

(i)  As  to  this  Act,  see  ante,  p.  49. 

(7.)  Applications  for  interim  and  permanent  investment  and  for 
payment  of  dividends  under  the  Lands  Clauses  Consolidation 
Act,  1845,  and  any  other  Act  passed  before  the  14th  of  August, 
1855,  whereby  the  purchase-money  of  any  property  sold  is 
directed  to  be  paid  into  Court  (J) : 

(j\  See  as  to  this  sub-section,  Ex  parte  Mayor  of  London,  25  Ch.  D.  384,  where  it 
was  neld  by  Kay,  J.,  that  the  rule  is  not  ultra  vires,  and  oonsequentiy  that  all  these 
applications  must  be  made  by  summons,  and  the  costs  of  a  petition  will  not  be 
aUowed.  An  application,  howeyer,  for  payment  out  of  a  sum  of  7,000/.  to  be  Isid 
out  in  building,  though  analogous  to  an  application  for  a  permanent  inyestment  is 
not  within  the  sub-section,  and  is  properly  made  by  petition  (Ex  parte  Jeeue  College. 
W.  N.  (1884),  37). 

(8.)  Applications  under  the  Trustee  Acts,  1850  and  1852,  in  all 
cases  where  a  judgment  or  order  has  been  given  or  made  for 
the  sale,  conveyance,  or  transfer  of  any  stock  or  of  any 
hereditaments,  corporeal  or  incorporeal,  of  any  tenure  or 
description,  whatever  may  be  the  estate  or  interest 
therein  {k) : 

(Jfc)  This  is  taken  from  Cons.  Old.  XXX.  r.  1  (4),  but  is  more  extensiye ;  the  old 


RULES  OF  THE  SUPREME  COURT,  1883.  487 

rule  did  not  extend  to  the  case  of  stock.    See  Ft-odtham  t.  Frodtham,  15  Ch.  D.  317 ;       Ord.  LV. 

JRe  Moate,  22  Ch.  D.  636.    Where  an  order  has  been  made  in  Court  directing  that  

new  trustees  be  appointed  and  that  application  be  made  in  chambers  for  vesting 
the  trust  property  in  them  when  appointed,  and  directing  an  inquiry  as  to  what  the 
trust  funds  consisted  of,  an  onler  may  be  subsequently  made  in  chambers 
appointing  new  trustees  and  Testing  in  them  the  right  to  call  for  a  transfer  of  the 
trust  pio^rty  (Re  Tweedy^  W.  N.  (1884),  233). 

(9.)  ApplicationB  on  behalf  of  infants  under  1  Will.  IV.  c.  65,  ss.  Applicatiomi 
12,  16  and  17,  where  the  infant  is  a  ward  of  Court,  or  the  J^®^  jy^ 
administration  of  the  estate  of  the  infant,  or  the  maintenance  o.  65. 
of  the  infant  is  under  the  direction  of  the  Court  {I) : 

(/)  Comp.  Cons.  Ord.  XXXV.  r.  1  (5). 

(10.)  Applications  under  18  &  19  Yict.  c.  43,  for  the  settlement  of  Applications 

any  property  of  any  infant  on  marriage  (m) :  ^^f' 

(m)  See  as  to  this  Act,  mite,  p.  96.  '^^^' 

(11.)  Applications  under  the  Copyhold  Acts  respecting  any  securities  Applications 
or  money  in  Court.    Notice  of  any  such  application  is  not  to  ?^^V^^" 
be  g^ven  to  the  copyhold  commissioners  unless  the  judge  shall 
so  direct  {mm) : 

(mill)  This  is  taken  from  rule  16  of  the  Chancery  Funds  Amended  Orders,  1874. 

(12.)  Applications  as  to  the  guardianship    and   maintenance   or  Guardianship 
adyancement  of  infants  («) :  infante. 

(fi)  Of .  15  &  16  Vict.  c.  80,  s.  26.    See  Ite  Coore,  cited  in  note  (^)  to  sub-sect.  4. 

(13.)  Applications  connected  with  the  management  of  property  (o) :  Management 

of  property. 
(«)  Of.  16  &  16  Vict.  0.  80,  8.  26. 

(14.)  Applications  for  or  relating  to  the  sale  by  auctionf  or  private  Sales, 
contract  of  property,  and  as  to  the  manner  in  which  the  sale 
is  to  be  conducted,  and  for  payment  into  Court  and  invest- 
ment of  the  purchase-money : 

(15.)  All  applications  under  6  &  7  Yict.  c.  73  (not  being  applications  Taxation 

for  orders  of  course)  for  the  taxation  and  deUvery  of  bills  of  J^^t"^"^" 
costs  and  for  the  delivery  by  any  solicitor  of  deeds,  documents,  1843. 
and  papers  {p) : 

(p)  This  rule  is  taken  from  Gen.  Ord.  Apr.  17,  1867 ;  as  to  the  Solicitors  Act, 
1848,  the  statute  here  refenred  to,  see  ante,  p.  1. 

(16.)  Applications  for  orders  on  the  further  consideration  of  any  Orders  on 
cause  or  matter  where  the  order  to  be  made  is  for  the  dis-  'Ff*^^®'  ^^' 

.  ,,     ..         -        .       1        ^  •        1      •■•      .I      •  Ml      siderationin 

tnoution  of  an  msolvent  estate  or  for  the  distribution  of  the  certain  cases, 
estate  of  an  intestate,  or  for  the  distribution  of  a  fund  among 
creditors  or  debenture  holders  {pp) : 

{pp)  See  Me  Sumner,  W.  K.  (1884),  121. 

(17.)  Applications  for  time  to  plead,  for  leave  to  amend  pleadings,  Timetoplead, 
for  discovery  and  production  of  documents,  and  generally  all  ^^* 
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Ord.  LV.  applications    relating    to    the    conduct    of    any    cause    or 

matter  {q) : 

((?)  Of.  16  &  16  Vict.  c.  80,  8.  26. 

Other  mat-  (^^O  Such  other  matters  as  the  judge  may  think  fit  to  dispose  of  at 

*^"-  chambers  (r). 

(r)  Cf.  16  &  16  Vict.  c.  80,  8.  26. 


II. — Administrations  and  Trusts. 

Originating         3.  The  executors  or  administrators  of  a  dececuied  person  or  any  of 

specific^relief    ^^®°^>  *^^  *^®  trustees  under  any  deed  or  instrument  or  any  of  them, 

without  ad-      and  any  person  claiming  to  be   interested  in   the  relief  sought  as 

muuatration,    ^j-Q^itor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  customary 

heir  of  a  deceased  person,  or  as  cestuique  trust  under  the  trust  of  any 

deed  or  instrument,  or  as  claiming  by  assignment  or  otherwise  iinder 

any  such  creditor  or  other  person  as  aforesaid,  may  take  out,  as  of 

course,  an  originating  summons  returnable  in  the  chambers  of  a  judge 

of  the  Chancery  Division  for  such  relief  of  the  nature  or  kind  following, 

as  may  by  the  summons  be  specified  and  as  the  circumstances  of  the 

case  may  require,  (that  is  to  say),  the  determination,  without  an 

administration  of  the  estate  or  trust,  of  any  of  the  following  queetions 

or  matters : — 

(a)  any  question  affecting  the  rights  or  interests  of  the  person 

claiming  to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir- 
at-law,  or  cestuique  trust : 

(b)  the  ascertainment  of  any  class  of  creditors,  legatees,  devisees, 

next  of  kin,  or  others  : 

(c)  the  furnishing  of  any  particular  accounts  by  the  executors  or 

administrators  or  trustees,  and  the  vouching  (when  necessary) 
of  such  accounts : 

(d)  the  payment  into  Court  of  any  money  in  the  hands  of  the 

executors  or  administrators  or  trustees : 

(e)  directing  the  executors  or  administrators  or  trustees  to  do  or 

abstain  from  doing  any  particular  act  in  their  character  as 
such  executors  or  administrators  or  trustees  {s) : 

(f)  the   approval  of  any  sale,   purchase,    compromise,    or    other 

transaction : 

(g)  the  determination  of  any  question  arising  in  the  administration 

of  the  estate  or  trust  (/)• 

(«)  ThiB  sub-rule  applies  only  to  an  order  to  truateee  to  do  or  abstain  from  doing 
something  within  tiieir  trust  (Suffolk  v.  Lawrence^  32  W.  R.  899 ;  W.  N. 
(1884),  168).     See  Re  Walley,  W.  N.  (1884),  144. 
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(0  The  following  noidoe  was  iasaed  in  Jannary  1884 ;  boq  W.  K.  (1884),  Pt.  II.       Ozd.  LV. 

p.  90 :—  

NOTICE. 

Chamokbt  Bxyzbion. 

Titles,  ^e.  of  Summonset  issued  out  of  the  Central  Office, 

Solioitora  issuing  originating  summonses  are  recommended  to  use  the  following 
forms  as  far  as  practicable  for  general  use  in  chambers.  But  the  officers  of  this 
department  cannot  be  responsible  for  any  alterations  which  may  be  required  by  the 
ohief  derk  in  any  particular  case. 

Adxinistbation  Sxtxhonsbs. 

Are  to  be  entitled 

**  In  the  Matter  of  the  Estate  of  A.  B.,  deceased." 

C D FMntiff, 

E F Defendant, 

K.B. — jTAm  regulation  is  to  apply  to  summonses  under  Ord.  LV,  r,  3,  for  determining 
particular  questions  toith  regard  to  an  estate. 


Obiqinatino  SinacoNSES. 

In  all  cases  where  an  originating  summons  is  taken  out  under  the  authority  of 
an  Act  of  Parliament^  or  the  Rules  of  the  Supreme  Court,  the  summons  must  be 
entitled  in  a  substantial  matter  {as  the  first  title),  and  also  in  the  matter  of  the  par- 
ticular Act,  as  well  as  any  general  Act  applicable  (such  as  the  Lands  Clauses  Con- 
solidation Act,  1846,  or  the  Copyhold  Acts). 

(1 .)  If  it  be  a  railway  or  other  local  Act,  and  under  its  powers  a  portion  of  the 
estate  of  any  testator  or  intestate  has  been  taken,  the  summons  must  be 
entitled  in  the  matter  of  the  estate  of  such  testator  or  intestate. 
And  in  the  matter  of  the  Act  or  Acts. 
(2.)  If  property  settled  by  any  deed  of  settlement  then  in  the  matter  of  such  set- 
tlement. 
And  in  the  matter  of  the  Act  or  Acts. 
(3.)  If  land  belonging  to  a  rector,  vicar,  or  coix>orate  body  then  it  must  be  en- 
titled **  Ex  paxte  the  rector,  vicar,  or  corporate  body,'*  as  the  case  may  be. 
And  in  the  matter  of  the  Act  or  Acts. 
(4.)  Summonses  for  payment  of  money  out  of  Court  should  bear  the  same  title  as 

that  of  the  proceeding  under  which  the  fund  was  paid  iii. 
(6.)  Summonses  under  the  &ttled  Land  Act,  1882,  should  be  entitled  as  directed 
by  the  rules  under  the  said  Act,  and  in  other  respects  should  be  in  the  form 
given  in  Appendix  L.,  No.  25,  of  the  Rules  of  tne  Supreme  Court,  1883. 


The  address  and  description  of  the  applicant  and  of  the  next  friend  (if  any), 
should  in  all  cases  be  stated  in  the  summons,  and  if  the  applicant  or  the  parties 
summoned  apply  or  are  summoned  as  trustees  or  in  a  representative  capacity  the 
fact  should  appear  in  the  summons,  and  the  rule  (if  any)  under  which  the  application 
is  made  should  be  stated  therein.    See  also  rr.  20 — 24,  post,  p.  494. 

An  executor  who  intends  to  take  out  a  summons  to  determine  a  question  arising 
in  reepect  of  one  share  only  of  a  fund  should  reserve  a  sum  for  costs  out  of  the 
whole  fund  before  making  any  distribution,  as  the  costs  of  the  summons  cannot  be 
thrown  on  the  one  share  {fie  Potts,  W.  N.  (1884),  106). 

It  is  a  common  and  convenient  practice  on  taking  out  a  summons  under  this  rule 
for  a  statement  of  facts  to  be  prepared  and  agreed  to  by  the  parties  in  oider  to  save 
expense.  The  validity  of  a  release  in  respect  of  a  share  in  the  estate  of  a  deceased 
tester  can  be  determined  on  a  summons  under  this  rule  when  administration  of 
his  estate  is  asked  for,  even  if  it  is  admitted  that  administration  is  not  wanted  (Se 
Garmtt,  32  W.  R.  474). 

4.  Any  of  the  persons  named  in  the  last  preceding  rule  may  in  Administra- 
like  manner  apply  for  and  obtain  an  order  for —  *'^°^' 

(a)  The  administration  of  the  personal  estate  of  the  deceased : 

(b)  The  admLnistration  of  the  real  estate  of  the  deceased  (u) : 

(c)  The  administration  of  the  trust  (t;). 

(«)  Under  this  rule  the  sanction  of  the  Court  can  be  obtained  to  the  raising  of 
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Ord.  LV.       money  by  mortgage  for  the  purpose  of  paying  a  testator's  debts  (Be  Wallfy^  W.  N. 

^_  „     (1884),  144). 

(r)  Where  the  estate  had  been  already  distributed  in  ignorance  of  the  fact  that 
the  plaintiff  was  one  of  the  class  of  persons  entitled,  Elay,  J.,  held  that  an  origi- 
nating summons  was  not  the  proper  procee^ng  for  obtaining  administration  ^2^ 
Warren,  W.  N.  (1884),  112). 

Cf.  Chancery  Procedure  Act,  1862,  ss.  46—47,  which,  however,  did  not  extend  to  (o). 
The  Court  of  Chancery  would  decline  to  make  an  order  for  administration  under 
these  sections  where  there  was  reason  to  apprehend  tiiat  difficult  questions  might 
arise ;  see  2  Dan.  6th  ed.  1071,  1072  ;  Seton,  866.  A  chief  clerk  cannot  make  an 
order  for  general  administration  ;  see  rule  16,  po9t^  p.  492. 

Peraons  to  be       5,  The  persons  to  be  served  with  the  summons  under  the  last  two 
served  • 

preceding  rules  in  the  first  instance,  shall  be  the  following  (that  is  to 

say,)— 

A.  Where  the  summons  is  taken  out  by  an  executor  or  adminis- 
trator or  trustee, — 

(a)  For    the    determination  of  any  question  under  sub-sec- 

tions (a),  (e),  (f ),  or  (g)  of  rule  3,  the  persons  or  one  of 
the  persons,  whose  rights  or  interests  are  sought  to  be 
affected : 

(b)  For  the  determination  of   any  question,  under  sub-sec- 

tion (b)  of  rule  3,  any  member  or  alleged  member  of  the 
class : 

(c)  For  the  determination  of    any  question,  under  sub-sec- 

tion (c)  of  rule  3,  any  person  interested  in  taking  such 
accounts  : 

(d)  For  the  determination   of  any  question,  under  sub-sec- 

tion (d)  of  rule  3,  any  person  interested  in  such  money : 

(e)  For  relief  under  sub-section  (a)  of  rule  4,  the  residuary 

legatees,  or  next  of  kin,  or  some  of  them : 

(f )  For  relief  under  sub-section  (b)  of  rule  4,  the  residuary 

devisees,  or  heirs,  or  some  of  them : 

(g)  For  relief  under  sub-section  (c)  of  rule  4,  the  cestuis  que 

trusty  or  some  of  them  : 
(h)  If  there  are  more  than  one  executor  or  administrator  or 
trustee,  and  they  do  not  all   concur  in   taking  out  the 
summons,  those  who  do  not  concur : 
B.  Where  the  summons  is  taken  out  by  any  person  other  than  the 
executors,  administrators  or  trustees,  the  said  executors,  ad- 
ministrators or  trustees  {w). 

{w)  Where  the  defendant,  an  administratrix,  was  a  person  of  unsound  mind,  not  so 
foimd,  and  no  appearance  had  been  entered  for  her,  tne  Court  appointed  the  official 
solicitor  guardian  ad  litem  under  Ord.  XIII.  r.  1  (Re  Pepper,  W.  N.  (1884),  141 : 
60  L.  T.  680  ;  32  W.  R.  766). 

Otherpersona.  6.  The  Court  or  a  judge  may  direct  such  other  persons  to  be  served 
with  the  summons  as  they  or  he  may  think  fit. 

ETidence.  7.  The  application  shall  be  supported  by  such  evidence  {x)  as  the 

Court  or  a  judge  may  require,  and  directions  may  be  given  as  they  or 

he  may  think  just  for  the  trial  of  any  questions  arising  thereout. 

(x)  As  to  cross-examination  on  the  affidavit  in  support  of  the  summona,  see 
FenUm  v.  Cumberlege,  W.  N.  (1883),  116. 
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8.  It  shall  be  lawful  for  the  Court  or  a  judge  upon  such  summons  Ord.  LV. 
to  pronounce  such  judgment  as  the  nature  of  the  case  may  require.        judgment 

9.  The  Court  or  a  judge  may  give  any  special  directions  touching  Speoial  direo- 
the  carriage  or  execution  of  the  judgment,  or  the  service  thereof  upon  ^^oub. 
persons  not  parties,  as  they  or  he  may  think  just. 

10.  It  shall  not  be  obligatory  on  the  Court  or  a  judge  to  pronounce  General  sd- 
or  make  a  judgment  or  order,  whether  on  summons  or  otherwise,  for  ^^^TS^ 
the  administration  of  any  trust  or  of  the  estate  of  any  deceased  person,  pensed  with. 
if  the  questions  between  the  parties  can  be  properly  determined  with- 
out such  judgment  or  order  (y). 

(y)  This  rule  applies  to  administration  actions  commenced  before,  but  tried  after 
the  ttnles  of  1883  came  into  operation  (Me  Llewellyn^  25  Ch.  D.  66,  where  the  action 
was  referred  to  chambers  to  determine  whether  a  general  administration  of  the 
esUte  should  be  directed).  In  Jte  Mills,  W.  N.  (1884),  21,  Pearson,  J.,  said  he 
endeaTOured  to  avoid  making  a  general  administration  decree  where  he  could,  but 
it  was  not  always  possible  to  do  so,  and  made  the  usual  decree,  except  that  instead 
of  the  real  estate  being  sold,  an  inquiry  was  directed.  See  also  £e  Hayter,  32 
W.  R.  26 ;  ButterJUld  y.  Matt,  W.  N.  (1884),  164,  where  the  action  was  dismissed 
with  costs  ;  Me  Barrett,  W.  N.  (1884),  224  ;  and  compare  the  cases  cited  in  note  (A; 
to  Old.  TiXV.  r.  1,  post,  p.  640.  If  a  proper  case  can  be  shown,  the  Court  will  of 
course  make  a  decree  for  general  administration  {Be  Diekiruon,  W,  N.  (1884),  199). 
The  plaintiff  in  an  action  cannot  take  out  a  summons  to  detennine  questions  tohieh 
are  at  ieeue  in  the  action  {Borthtcick  ▼.  Bansfird,  28  Ch.  B.  79). 

11.  When  any  summons  under  rules  3  or  4  of  this  order  has  been  Subsequent 
taken  out,  every  subsequent  summons  relating  to  the  same  estate  or  rommonses, 
trust  shall  be  marked  with  the  name  of  the  judge,  to  whom,  for  the 

time  being,  the  matter  is  assigned,  and  in  case  any  such  subsequent 
summons  shall  be  marked  with  the  name  of  another  judge  it  shall  be 
the  duty  of  the  executors,  administrators,  or  trustees,  to  apply  for  the 
transfer  to  such  first-mentioned  judge  of  such  subsequent  summons  (yy). 

(yy)  See  Ord.  XLIX.  r.  6,  imU,  p.  465. 

12.  The  issue  of  a  summons  under  rule  3  of  this  order  shall  not  Powers  of 
interfere  with  or  control  any  power  or  discretion  vested  in  any  executor,  tnuteM,  &o., 
administrator,  or  trustee,  except  so  far  as  such  interference  or  control  afieoted. 
may  necessarily  be  involved  in  the  particular  relief  sought  (z). 

(z)  As  to  the  effect  of  a  decree  for  execution  of  the  trusts  on  the  powers  of  trustees, 
see  BetheU  v.  Abraham,  17  Eq.  24 ;  Eattwood  t.  Clark,  23  Ch.  D.  134 ;  31  W.  B. 
417  ;  Tempest  y.  Z<frd  Camoye,  21  Ch.  D.  671. 

13.  Any  application  to  a  judge  in  chambers  under  **  The  Charitable  Applications 

Trusts  Act,  1853,"  sect.  28,  shall  be  made  by  sunmions  (a).  under  Chaii- 

■^  ^  ^  table  Trusts 

(«)  See  note  to  next  rule.  Act,  1853. 

14.  No  order  made  under  the  Act  in  the  last  preceding  rule  men-  Appeals  in 
tioned  by  the  judge  in  chambers  shall  be  subject  to  appeal  where  the  o^^^ty  cases, 
gross  annual  income  of  the  charity  has  not  been  declared  by  the 

Charity  Commissioners  for  England  and  Wales  to  exceed  100/.,  unless 
the  judge  by  whom  such  order  may  have  been  made  shall  certify  that 
such  appeal  ought  to  be  permitted  either  absolutely  or  on  such  terms 
as  the  judge  may  think  fit  to  impose  (5). 

{b)  This  and  the  preceding  rule  are  taken  from  Cons.  Old.  XL.  rr.  10  and  18. 
See  aa  to  the  Charitable  Trusts  Act,  1863,  ante,  p.  94. 
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Old.  LV. 


in. — Powers  and  Duties  of  Chief  Clerks, 


Power  to  15.  The  judges  of  the  Chancery  DiTkion  to  whom  chambera  are 

judges  to         attached  shall  have  power,  subject  to  these  rules,  to  order  what  matters 
matters,  &c.     shall  be  heard  and  investigated  bj  their  chief  clerks,  either  with,  or 
i^^th^  ^T^  without  their  direction,  during  their  progress ;  and  what  matters  shall 
and  what  by     be  heard  and  investigated  by  themselves,  and  particularly  if  the  judge 
their  chief        shall  SO  direct,  his  chief  clerks  shall  take  such  accounts  and  make  such 
inquiries  as  have  usually  been  taken  and  made  by  the  chief  derks,  and 
the  judge  shall  give  such  aid  and  directions  in  every  such  account  or 
inquiry  as  he  may  think  fit,  but  subject  to  the  right  hereinafter  pro- 
vided for  the  parties  to  bring  any  particular  point  before  the  judge ; 
Chief  olerk not  provided  that  no  judgment  or  order  for  general  administration  shall  be 
ordoTfor*^       made  under  rule  4  of  this  order  or  otherwise  by  a  chief  derk  (c). 

general  ad-  (^.j  rj^j^  ^ule  is  taken  from  16  &  16  Vict.  c.  80,  8.  29. 

mmistration.         J^jj  orders  made  in  chambers  are  considered  to  be  made  by  the  judge  himself,  and. 
Right  of  consequently,  the  judge  in  chambers  is  always  accessible  to  any  of  the  partiefl 

party  to  see       engaged  in  proceedings  there,  who  wish  to  see  him,  and  it  is  the  invariable  practioe 
judge  himself,  to  give  any  party,  suggesting  that  he  wishes  to  see  the  judge  personally,  the  oppor- 
tunity of  domg  so  directly  (Hayward  v.  J£aytcard,  Kay,  App.  xzxi. ;  £e  Bipgj  10 
AV.  R.  36o).     See  also  Saunders  v.  Walter^  9  Hare,  App.  v. ;  Ee  London  and  County 
ylfsurauce  Co.,  6  W.  R.  794,  where  upon  a  motion  to  oommit  a  party,  who  refused 
to  answer  a  question,  and  requested  uiat  the  case  mi^ht  be  adjourned  for  hearing 
Ix'fure  the  judge,  it  was  held,  that  either  party  has  a  right  on  the  minutest  point  to 
reijuire  an  adjournment  of  the  case  before  the  judge  himself  in  chambers,  and  the 
motion  to  commit  was  refused  with  costs,  Williamson  v.  Jeffreys^  9  Hare,  App.  Ivi. ; 
L(vd»  v.  Uwis,  3  Jur.  N.  8.  1290;   Vpion  v.  Brmm,  20  Ch.  D.  731 ;  Ra  Walts,  22 
Ch.  D.  6 ;  and  see  also  rule  69,  and  note  thereto,  post,  p.  605.    An  adjournment 
from  the  chief  clerk  to  the  judge  is  not  an  appeal  so  as  to  subject  the  party  who 
asked  for  the  adjournment  to  costs  if  he  fail  {He  Watts). 
Adjournment       Pearson,  J.,  has  recently  laid  down  the  following  rule  as  to  adjournments  from 
to  judge.  t^io  chief  clerk  to  the  judge : — 

Adjournment  to  the  judge  will  not  be  g^ranted  unless  an  application  is  made  to 
the  chief  clerk,  at  the  time  when  the  summons  is  heard  by  hmi,  either  for  an  ad- 
joiuiimcnt  or  for  time  to  consider  whether  an  adjournment  shall  be  asked  for.  If 
no  application  is  made  to  the  chief  clerk  at  the  time,  the  order  can  only  be  altered 
by  means  of  a  motion  in  Court  to  discharge  it.  If  an  order  is  made  against  a  party 
properly  served  in  his  absence,  the  result  is  the  same  as  if,  being  present,  he  does 
not  ask  for  an  adjournment.  Time  to  consider  whether  an  adjournment  shall  be 
asked  for  will  be  granted,  if  an  application  for  it  is  made  at  the  hearing  in  a 
proper  case,  as  if  omy  a  clerk  who  is  not  fully  instructed  is  present,  or  in  a  country 
case  when  reference  to  the  country  solicitor  is  necessary  (W.  N.  (1884),  218). 

As  to  time  of  appealing  from  a  decision  of  the  chief  derk,  see  BrametCs  Coat, 
W.  N.  (1884),  223. 

Power  to  chief  16.  Each  chief  clerk  shall,  for  the  purpose  of  any  proceedings 
advertise-"*^^  directed  to  be  taken  before  him,  have  full  power  to  issue  advertise- 
ments and  ments,  to  summon  parties  and  witnesses,  to  administer  oaths,  to  require 
^^^^^^^'  the  production  of  documents,  to  take  affidavits  and  acknowledgments, 
oaths,  &o.,  as  other  than  acknowledgements  by  married  women,  and  when  bo 
jD^e  shall  directed  by  the  judge  to  examine  parties  and  witnesses  either  upon 
interrogatories  or  vivd  voce,  as  the  judge  shall  direct  (d). 

Cd)  This  rule  is  taken  from  15  &  16  Viot.  c.  80,  s.  30. 

See  as  to  the  position  and  functions  of  the  chief  derk,  JPbteeU  ▼.  FoweU^  10  CSh. 
p.  136. 

As  to  affidavits  and  evidence  in  chambers,  see  Ord.  XXXVIII.,  Pt.  II.  anie^ 
p.  438. 
Practice  If  a  party  examined  in  chambers  refuse  to  give  a  sufficient  answer,  the  judge 
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should  be  asked  to  examine  him  personally,  and  if  he  then  refuse  to  answer  he  may       Ord.  LV. 
be  committed  at  once  (Hay ward  v.  Hayward^  Kay,  App.  xxxi.). 


A  witness  has  a  ri^ht,  if  he  wishes,  to  require  that  his  examination  should  be  when  party 
conducted  before  the  judge  in  person  (Re  Z<mdon  and  County  Assurance   Co.,  6  examined  m 
W.  R.  794) ;  and  cf.  ffaywardy.  May  ward ;  Re  Home  Counties  Life  Assurance  Co.,  chambers 
10  W.  R.  457  ;  Re  Agriculturist  Cattle  Insurance  Society,  3  De  G.  F.  &  J.  194  ;  Ex  refuses  to 
parte  Bunn,  24  Bear.  137,  where  on  a  witness  refusing  to  be  sworn  before  the  chief  answer, 
clerk,  on  the  g^und  that  he  required  the  assistance  of  counsel,  it  was  held,  on  a  ]Bxamination 
motion  to  commit  the  witness,  that  the  proper  course  was,  after  he  was  sworn,  to  ^j^fQ^^  iuds-e 
apply  that  his  examination  might  be  taken  before  the  judge,  or  an  examiner,  or,  if  •^  T)er8on. 
necessary,   that  the  case  might  be  adjourned  into  Court.      See,  too,  Re  Esgair       ^ 
Mining  Co.,  8  W.  R.  669,  where  it  was  held,  that,  although  the  chief  clerk  had 
power  in  a  winding-up  case  to  summon  a  witness  before  him  until  the  list  of  con- 
tributories  was  definitely  settled,  yet  a  motion  to  commit  such  witness  for  refusing 
to  attend  could  not  be  entertained  until  such  refusal  had  been  certified  by  the  judge 
in  chambers  under  the  11  &  12  Vict.  o.  45. 

In  one  case,  witnesses,  who  had  been  examined  before  the  hearing,  upon  inter-  Exaxuination 
rogatories,  were  examined  again  vivd  voce,  before  the  chief  clerk,  as  to  the  same  first  in  Court 
matters  (Rogers  v.  Mort,  10  Hare,  App.  liii. ;  cf .  Hextall  v.  Cheadle,  1  Sm.  &  G.  78  ;  and  again  in 
Routh  y.  Tomlinson,  16  Bear.  251).  chambers. 

No  special  order  was  required  for  the  transfer  of  a  witness's  examination  from  Transfer  of 
chamb^  to  the  examiner's  office  (Stebbing  y.  Atlee,  26  L.  J.  Ch.  265).  examination. 

17.  Parties  and  witnesses  summoned  to  attend  before  a  cliief  clerk  Process  of 
shall  be  bound  to  attend  in  pursuance  of  the  summons,  and  shall  be  /^^"^  ^  ' 
liable  to  process  of  contempt  in  like  manner  as  parties  or  witnesses 
are  liable  thereto  in  case  of  disobedience  to  any  order  of  the  Court,  or 
in  case  of  default  in  attendance,  in  pursuance  of  any  order  of  the 
Court  or  of  any  writ  of  subpoena  ad  testificandum^  and  all  persons 
swearing  or  affirming  before  any  chief  clerk  shall  be  liable  to  all  such 
penalties,  punishments,  and  consequences  for  any  wilful  and  corrupt 
false  swearing  or  affirming  contained  therein,  as  if  the  matters  sworn 
or  affirmed  had  been  sworn  and  affirmed  before  any  other  person  by 
law  authorised  to  administer  oaths,  to  take  affidavits,  and  to  receive 
affirmations  {e), 

U)  This  rule  is  taken  from  15  k  16  Vict.  c.  80,  s.  31. 

In  the  prosecution  before  the  chief  clerk  of  an  inquiry  directed  by  an  administra- 
tion decree  any  person  able  to  giye  information  about  Uie  assets  may  be  sutaimoned 
by  subpoena,  and  is  bound  to  attend  before  an  examiner  and  answer  all  proper 
questions  put  to  him  by  the  person  having  the  conduct  of  the  decree  ( Venables  t. 
Schweitzer,  16  Eq.  76).    See  as  to  subpoenas,  Ord.  XXXVII.,  Ft.  III.,  ante,  p.  428. 


t 


18.  The  Court  or  judge  may  direct  any  computation  of  interest,  or  Computation 
the  apportionment  of  any  fimd,  to  be  certified  by  the  chief  clerk,  and  ^1^^!^^*  ^"^ 
to  be  acted  upon  by  the  paymaster-general  or  other  person  without  ment  of  fund, 
further  order  (/). 

(/)  Cf.  Cons.  Ord. 
Rules,  1884,  anU,  p.  236. 


(/)  Cf.  Cons.  Ord.  XXXV.  r.  45.    See  as  to  interest  the  Supreme  Court  Funds 
.ules, 


IV. — Assistance  of  Experts. 

19.  The  judge  in  chambers  may,  in  such  way  as  he  thinks  fit,  obtain  Court  may 
the  assistance   of  accountants,  merchants,  engineers,  actuaries,  and  ^^^f^,  " 
other  scientific  persons  the  better  to  enable  any  matter  at  once  to  be  oountants, 
determined,  and  he  may  act  upon  the  certificate  of  any  such  person  (y).  J6"^^*«i 

(g)  This  rule  is  taken  from  15  &  16  Vict.  c.  80,  s.  42,  now  repealed. 
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Ord.  LV. 

Assessors 
under  Judica- 
ture Act. 

Accountants. 

Expert  cannot 
call  witnesses. 

References  to 
experts. 

Judge  cannot 
deleg-ate  to 
chief  clerk. 

When  refer- 
ence is 
refused. 


See  Judicature  Act,  1873,  66th  and  following  sections,  as  to  trial  with 
and  Ord.  XXXVI.,  Pt.  VIII.,  anU,  p.  419. 

See,  as  to  the  emplo3rment  of  accountants,  £e  Hutchiruon,  32  W.  B.  392 ;  W.  N. 
(18S4),  35  ;  Jte  London,  Birmingham  and  Buekt  My.  Co.,  6  W.  R.  141.  It  seema 
they  need  not  always  he  employed  in  the  presence  of  the  parties  (t^ui^). 

The  expert  has  no  jurisdiction  to  oaU  witnesses  (Morris  v.  LlaneUy  J2y.  Co,^ 
W.  N.  (1868),  46).      • 

The  ohject  of  the  rule  is  to  facilitate  inquiries  necessary  to  found  a  deoree ;  thus, 
complicated  claims  of  creditors,  which  would  have  had  to  go  to  arbitration  if  tried 
at  common  law,  were  referred  to  chambers  to  be  disposed  of  by  the  judge  with  the 
aid  of  an  accountant  [Mildmay  v.  Lord  Methuen,  I  Drew.  216,  where  it  was  held  that 
the  judge  cannot  delegate  this  power  to  the  chief  clerk  ;  Mcintosh  y.  Great  Wit  tern 
Rij.  Co.,  3  Sm.  &  Giff.  146)  ;  and  the  amount  of  encroachment  of  alluyium  on  a 
sea- shore  was  referred  to  an  expert  in  Att.-Gen.  y.  Chambers,  4  De  G.  &  J.  65,  68. 
The  rule  does  not  give  a  judge  power  to  adjourn  the  decision  of  a  cause  for  further 
inquiries  from  engineers  or  others  in  a  case  where  the  plaintiff  has  a  clear  right  to 
an  injunction,  although  the  injunction  may  be  a  yery  difficult  one  for  the  defendant 
to  obey  (Alt. -Gen.  y.  Colney  Hatch  Asylum,  4  Ch.  146,  where  an  injunction  was 
granted  to  restraiu  a  nuisance,  and  the  Court  of  Appeal  reyersed  an  order  by 
which  it  was  referred  to  an  engineer  to  inquire  how  the  nuisance  might  be  abated) ; 
so  a  general  inquiry  as  to  what  ought  to  be  done  to  preserye  the  plaintiff's  light 
and  air  was  refused  in  Stokes  y.  City  Offices  Co.,  13  W.  R.  537.  See  also  Caas  y. 
Midland  Ry.  Co.,  27  Beav.  247,  where  an  inquiry  as  to  the  effect  of  using  steam« 
boats  on  a  canal  was  directed ;  and  after  the  decree  the  opinion  may  be  taken  as  to 
time  which  ought  to  be  idlowed  for  carrying  it  into  effect  {Att.^Gtn,  y.  Merthyr 
Tydfil  Local  Board  of  Health,  W.  N.  (1870),  148). 

The  Court  will  not  obtain  the  assistance  of  a  scientific  person  until  an  issue  haa 
been  raised  between  the  parties  {Stokes  y.  City  Offices  Co. ;  Bailie  Co.  y.  Simpson^ 
24  W.  R.  390). 

The  report  of  an  expert  is  not  to  decide  the  question  referred  to  him,  like  aa 
arbitrators  award,  though  it  may  giye  material  mformation  and  guidance  to  the 
judge  (Ford  y.  Tynte,  2  De  G.  J.  &  S.  127,  where  it  was  said  affidkyita  mig-ht  be 
received  in  opposition  ;  Adamson  v.  Gill,  16  W.  R.  306). 

The  chief  clerk  must  not  file  such  report  as  part  of  his  certiffcate ;  see  HiU  y. 
King,  9  Jur.  N.  S.  627  ;  3  De  G.  J.  &  S.  418. 


Form  and  pre- 
paration  of 
originating 
summonses. 


•Tune  for 
attendance 
under  origi- 
nating sum- 
mons to  be 
added. 


New  som- 
mons. 


V. — Summonses  tn  Chambers. 

20.  An  originating  summons  shall  be  in  the  Form  No  25  in 
Appendix  L.,  with  such  variations  as  circumstances  may  require.  It 
shall  be  prepared  bj  the  applicant  or  his  solicitor,  and  shall  be  sealed 
in  the  central  office,  and  when  so  sealed  shall  be  deemed  to  be  issued. 
The  person  obtaining  the  summons  shall  leave  at  the  central  office  a 
copy  thereof,  which  shall  be  filed  and  stamped  in  the  manner  required 
by  law  {h). 

{h)  Of.  Cons.  Ord.  XXXV.  r.  6.    For  the  form  here  referred  to,  see  infra, 

21.  The  day  and  hour  for  attendance  under  an  originating  sum- 
mons shall  be  left  to  be  added,  after  the  sealing  thereof,  in  the  margin 
or  at  the  foot  of  the  same,  and  shall  be  there  inserted  when  such  day 
and  hour  shall  have  been  fixed  at  the  chambers  of  the  judge  to  whom 
the  matter  is  assigned  by  the  chief  clerk,  who  shall  mark  the  summons 
with  the  seal  used  in  such  chambers. 

22.  Where  from  any  cause  an  originating  summons  may  not  have 
been  served  upon  any  party  seven  clear  days  before  the  return  thereof, 
an  indorsement  may  be  made  upon  the  summons,  and  upon  a  copy 
thereof  stamped  for  service  appointing  a  new  time  for  the  parties  not 
before  served  to  attend  at  the  chambers  of  the  judge,  and  such  indorse- 
ments  shall  be  sealed  at  the  judge's  chambers,  and  the  service  of  the 
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copy  BO  indorsed  and  sealed  shall  have  the  same  force  and  effect  as  the      Otd.  LV. 
service  of  an  originating  summons,  and  where  any  party  has  been 
served  before  such  indorsement,  the  hearing  thereof  may,  upon  the 
return  of  the  simimons,  be  adjourned  to  the  new  time  so  appointed  (t). 

(i)  This  rale  U  taken  from  Cons.  Ord.  XXXV.  r.  8. 

23.  The  parties  served  with  an  originating  sunmions  shall,  before  Entry  of 
they  are  heard  in  chambers,  enter  appearances  in  the  central  office  and  *PP®*'®^^* 
give  notice  thereof  (it). 

{k)  ThiB  rule  ia  taken  from  Cons.  Ord.  XXXV.  r.  0. 

24.  The  summons  by  the  chief  clerk  requiring  the  attendance  of  Vona  of 
parties,  witnesses  or  others,  shall  be  in  the  form  No.  1  in  Appendix  L., 

with  such  variations  as  the  circumstances  of  the  case  may  require  (/). 

(/)  For  this  form,  see  infra. 

VI. — Proceedings  relating  to  Infants, 

25.  Upon  applications  for  the  appointment  of  guardians  of  infants  Evidence  on 

and  allowance  for  maintenance  the  evidence  shall  show —  applications 

for  guardians 
(a.)  The  ages  of  the  infants ;  and  mainte- 

(b.)  The  nature  and  amount  of  the  infants'  fortunes  and  incomes ;      »*»<»• 

(c.)  What  relations  the  infants  have  (m). 

(m)  This  mle  is  taken  from  Regulations  as  to  Business,  Augfust  8,  1867,  r.  19. 

26.  Upon  applications  to  obtain  the  sanction  of  the  Court  to  infants  Evidence  on 
making  settlements  on  marriage  under  18  &  19  Vict.  c.  43,  evidence  ^^  Mants 
shall  be  produced  to  show —  Settlement 

(a.)  The  age  of  the  infant ;  ^'^' 

(b.)  Whether  the  infant  has  any  parents  or  guardians ; 
(c.)  With  whom  or  under  whose  care  the  infant  is  living,  and,  if 
the  infant  has  no  parents  or  guardians,  what  near  relations 
the  infant  has ; 
(d.)  The  rank  and  position  in  life  of  the  infant  and  parents ; 
(e.)  What  the  infant's  property  and  fortune  consist  of  ; 
(f .)  The  age,  rank  and  position  in  life  of  the  person  to  whom  the 

infant  is  about  to  be  married ; 
(g.)  What  property,  fortune  and  income,  such  person  has ; 
(h.)  The  fitness  of  the  proposed  trustees,  and  their  consent  to  act ; 
The  proposals  for  the  settlement  of  the  property  of  the  infant,  and  of 
the  person  to  whom  such  infant  is  proposed  to  be  married,  shall  be 
submitted  to  the  judge  (n). 

(m)  This  rule  is  taken  from  Reg^ulations  as  to  Business,  Aug.  8,  1857,  r.  20.    For 
this  Act,  see  ait(#,  p.  96. 


27.  At  any  time  during  the  proceedings  at  any  judge's  chambers  Appointment 
under  any  judgment  or  order,  the  judge  may,  if  he  shall  think  fit,  of  gnaxdiaa 
require  a  guardian  ad  litem  to  be  appointed  for  any  infant  or  person 
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Ord.  LV.      of  unsound  mind  not  so  found  by  inquisition,  wlio  has  been  serred 
with  notice  of  such  judgment  or  order  (o). 

(o)  This  rule  is  taken  from  Cons.  Ord.  VII.  r.  7. 

yil. — Documents  to  be  left  at  Chambers, 

Proceedings  28.  In  all  cases  of  proceedings  in  chambers  under  any  judgment  or 

^nToro^cr  ^^^®r»  the  party  prosecuting  the  same  shall  leave  a  copy  of  such  judg- 
ment or  order  at  the  judge's  chambers,  and  shall  certify  the  same  to 
be  a  true  copy  of  the  judgment  or  order  as  passed  and  entered  (;»). 

{p)  This  rule  is  taken  from  Conn.  Ord.  XXXV.  r.  15.    As  to  passing  and  entering 
judgments  and  orders,  see  Ord.  LXII.,  infra. 

Registrar's  29.  Whenever  any  matter  is  adjourned  from  the  Court  to  chambers, 

jounmentto  °^  ^^^  directions  are  given  in  Court  to  be  acted  upon  at  chambers, 
chambers.  whether  upon  a  matter  adjourned  into  Court  from  chambers,  or  upon 
any  other  occasion,  without  an  order  being  drawn  up,  a  note  signed 
by  the  registrar,  stating  for  what  purpose  such  matter  is  adjourned  to 
chambers,  or  the  directions  given,  shaU  be  procured  from  the  registrar 
and  left  at  chambers  {q). 

[({)  This  and  the  two  following  rules  are  taken  from  Regulations  as  to  Business, 
Aug.  8,  1867,  rules  3,  6  and  8. 

Note  of  names      30.  A  note  st^^ting  the  names  of  the  solicitors  for  all  the  parties,  and 

of  solicitors      showing  for  which  of  the  parties  such  solicitors  are  concerned,  shall 
and  parties.       ,,»,,,,  ..i  .    -i  .  i      /  v 

be  left  at  chambers  with  every  judgment  or  order  (r). 

(r)  See  note  to  rule  29. 

Copyofcer-  31.  A  copy  of  every  certificate  of  the  central  office  of  entry  of  a 

entar^&c  to  "^©i^oraiidii^  o^  service  of  notice  of  a  judgment  or  order,  and  of  every 

be  left  at  appearance  entered  by  a  person  served  with  such  notice  to  attend  the 

chambers.  proceedings,  certified  by  the  solicitor,  shall  be  left -at  chambers  (*). 

(<)  See  note  to  rule  29. 

Yin. — Summonses  to  proceed. 

Time  for  32.  Every  judgment  or  order  directing  aoooimts  or  inquiries  to  be 

iudl^nt^r  **^®^  ^^  made  shall  be  brought  into  the  judge's  chambers  by  the 

order  direct-  party  entitled  to  prosecute  the  same  within  ten  days  after  the  same 

mg  accounts  ghall  have  been  passed  and  entered,  and  in  default  thereof  any  other 

Confleauenoea  V^^7  ^  *^®  cause  or  matter  shall  be  at  liberty  to  bring  in  the  same, 

of  default.  and  such  party  shall  have  the  prosecution  of  such  judgment  or  order 
unless  the  judge  shall  otherwise  direct  (/). 

(0  This  rule  is  taken  from  Cons.  Ord.  7CXXV.  r.  22. 

Summons  to         33.  Upon  a  copy  of  the  judgment  or  order  being  left,  a  summons 

proceed  with    shall  be  issued  to  proceed  with  the  accounts  or  inquiries  directed,  and 

inquiries.         upon  the  return  of  such  summons  the  judge,  if  satisfied  by  proper 

evidence  that  all  necessary  parties  have  been  served  with  notice  of  the 
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judgment  or  order,  shall  thereupon  give  directions  as  to  the  manner  in     Ord.  LV. 
which  each  of  the  accounts  and  inquiries  is  to  be  prosecuted,  the  Dir©otioiifl. 
evidence  to  be  adduced  in  support  thereof,  the  parties  who  are  to  Syidence. 
attend  on  the  seyeral  accounts  and  inquiries,  and  the  time  within 
which  each  proceeding  is  to  be  taken,  and  a  day  or  days  may  be 
appointed  for  the  further  attendance  of  the  parties,  and  all  such  direc* 
tions  may  afterwards  be  yaried,  by  addition  thereto  or  otherwise,  as 
may  be  found  necessary  (u). 

(m)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  16.  Althongrk  an  aooount  has 
been  properhr  directed  by  a  decree,  tembhf  the  Court  would  stay  the  taking  of  it  if 
it  could  be  shown  that  it  would  be  useless  [Ta^flor  v.  Mostyn,  25  Oh.  D.  48). 

84.  Where  by  a  judgment  or  order  a  deed  is  directed  to  be  settled  by  Settlinjr  deed 

•      .,.,1.  1  .^./v  n  under  judflr* 

the  judge  m  chambers  in  case  the  parties  diner,  a  summons  to  proceed  ment,  &c/ in 
shall  be  issued,  and  upon  the  return  of  the  summons  the  party  entitled  ^?^  parties 
to  prepare  the  draft  deed  shall  be  directed  to  deliyer  a  copy  thereof, 
within  such  time  as  the  judge  shall  think  fit,  to  the  party  entitled  to 
object  thereto,  and  the  party  so  entitled  to  object  shall  be  directed  to 
deliYer  to  the  other  party  a  statement  in  writing  of  his  objections  (if 
any)  within  eight  days  after  the  delivery  of  such  copy,  and  the  pro* 
ceeding  shall  be  adjourned  until  after  the  expiration  of  the  said  period 
of  eight  days  {v). 

{v)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  17.  Where  an  infant  is  a 
necessary  party,  the  words  ''in  case  the  parties  differ  "  are  omitted  [Cfalvert  v.  God' 
freyy  2  Beav.  267). 

The  order  of  a  judge  settling  the  f(Min  of  a  conyeyanoe  is  subject  to  appeal 
{JBoUotk  y.  JSoMtfo,  21  Ch.  D.  466). 

85.  Where,  upon  the  hearing  of  the  summons  to  proceed,  it  appears  Service  of 
to  the  judge  that  by  reason  of  absence,  or  for  any  other  sufficient  f^^j^t  q, 
cause,  the  service  of  notice  of  the  judgment  or  order  upon  any  party  order,  where 
cannot  be  made  or  ought  to  be  dispensed  with,  the  judge  may,  if  he  ^T*^ 
shall  think  fit,  wholly  dispense  with  such  serrice,  or  may,  at  his  dis- 
cretion, order  any  substituted  service  or  notice  by  advertisement  or 
otherwise  in  lieu  of  such  service  (u^). 

(u>)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  18. 

36.  If  on  the  hearing  of  the  summons  to  proceed  it  shall  appear  that  Proceedings 
all  necessary  parties  are  not  parties  to  the  action  or  have  not  been  JJ^'^^^* 
served  with  notice  of  the  judgment  or  order,  directions  may  be  given  are  not  parties 
for   advertisement  for  creditors,   and  for  leaving  the  accounts  in  to^eactiwi 
chambers,  but  the  adjudication  on  creditors'  daims  and  the  accounts  been  served, 
are  not  to  be  proceeded  with,  and  no  other  proceeding  is  to  be  taken, 

except  for  the  purpose  of  ascertaining  the  parties  to  be  served,  imtil 
all  necessary  parties  shall  have  been  served,  and  are  bound,  or  service 
shall  have  been  dispensed  with,  and  until  directions  shall  have  been 
given  as  to  the  parties  who  are  to  attend  on  the  proceedings. 

37.  The  course  of  proceeding  in  chambers  shall  ordinarily  be  the  Course  of  pro- 
same  as  the  course  of  proceeding  in  Court  upon  motions.    Copies,  ^J^^^J^ 
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abstracts,  or  extracts  of  or  from  accounts,  deedsy  or  other  documente 
and  pedigrees  and  concise  statements  shall,  if  directed,  be  supplied  for 
the  use  of  the  judge  and  his  chief  clerks,  and  where  so  directed,  copies 
shall  1)6  handed  over  to  the  other  parties.  Bat  no  copies  shall  be  made 
of  deeds  or  documents  where  the  originals  can  be  brought  in  unless  the 
judge  shall  otherwise  direct  (x). 

(x)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  26. 


SummonB 
book. 


Lifits  of 
matters  to  bo 
made  out. 


IX. — Summons  Book. 

38.  At  the  time  any  summons  is  obtained,  an  entry  thereof  shall  be 
made  in  ''  the  Summons  Book,"  stating  the  date  on  which  the 
summons  is  issued,  the  name  of  the  cause  or  matter,  and  by  what 
party,  and  shortly  for  what  purpose  such  summons  is  obtained,  and  at 
what  time  such  summons  is  returnable  (y). 

{y)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  24. 

89.  lists  of  matters  appointed  for  each  day  shall  be  made  out  and 
affixed  outside  the  doors  of  the  chambers  of  the  respective  judges; 
and,  subject  to  any  special  direction,  such  matters  shall  be  heard  in 
the  order  in  which  they  appear  in  such  lists  (x). 

(f)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  25. 


X. — Attendances, 
Jod^  may  40.  Where,  upon  the  hearing  of  the  summons  to  proceed,  or  at  any 

BoU^r^for^a   ^°^®  during  the  prosecution  of  the  judgment  or  order,  it  appears  to 
class.  the  judge,  with  respect  to  the  whole  or  any  portion  of  the  proceedings, 

that  the  interests  of  the  parties  can  be  classified,  he  may  require  the 
parties  constituting  each  or  any  class  to  be  represented  by  the  same 
solicitor,  and  may  direct  what  parties  may  attend  all  or  any  part  of 
the  proceedings,  and  where  the  parties  constituting  any  class  cannot 
agree  upon  the  solicitor  to  represent  them,  the  judge  may  nominate 
such  solicitor  for  the  purpose  of  the  proceedings  before  him,  and  where 
any  one  of  the  parties  constituting  such  class  declines  to  authorise  the 
solicitor  so  nominated  to  act  for  hun,  and  insists  upon  being  represented 
by  a  difPerent  solicitor,  such  party  shall  personally  pay  the  costs  of  his 
own  solicitor  of  and  relating  to  the  proceedings  before  the  judge,  with 
repect  to  which  such  nomination  shall  have  been  made,  and  all  such 
further  costs  as  shall  be  occasioned  to  any  of  the  parties  by  his  being 
represented  by  a  different  solicitor  from  the  solicitor  so  to  be 
nominated  (a). 

(a)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  20. 

Where,  in  an  administration  action,  the  parties  benefioially  entitled  appealed  by 
several  solicitors  but  were  unable  to  agree  as  to  which  soHcitor  should  represent  the 
whole  class  in  the  proceedings  under  &e  judgment,  the  Court  appointed  the  official 
solicitor  to  represent  the  class  (£0  J)oewra,  Docwra  t.  Faith,  W.  K.  (1884). 
174,  232). 

Where  a  number  of  ]per8ons  in  the  same  interest  having  liberty  to  attend  the 
proceedings  in  an  administration  suit  appeared  separately  on  an  adjourned  summons, 
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only  one  set  of  costs  was  allowed  (Stevenson  y.  Abington,  11  W.  R.  936 ;  BeUew  ▼.       Old.  LY. 

BelUw,  W.  N.  (1868),  263 ;  Foxen  t.  Foxen,  13  "W.  R.  33).    Where  the  plaintiff  and    

defendant  in  an  administration  suit  emploj  the  same  solicitor,  other  residnaiy  legatees 
having  liberty  to  attend  the  proceedings  will  be  allowed  one  set  of  costs  between 
them  (Daubney  v,  Leake,  1  Eq.  496;  35  Beav.  311;  Hubbard  y.  Latham,  35  L.  J. 
Oh.  402 ;  14  W.  R.  653  ;  14  L.  T.  616 ;  Wragg  v.  MorUy,  14  W.  R.  549 ;  Joseph  v. 
Goode,  W.  N.  (1875),  4;  23  W.  R.  225).  See  also  as  to  costs  of  attendances  in 
chambers,  r.  42;  Ord.  LXV.  r.  27  (23),  post;  Sharpy,  Lush,  10  Ch.  D.  468;  27 
W.  R.  528 ;  Me  MarshaU,  W.  N.  (1879),  12 ;  Dat/  y.  Battg,  21  Ch.  D.  830 ;  Morgan 
&  Wurtzbnrg  on  Costs,  p.  137. 

41.  Whenever  in  any  proceeding  before  a  judge  m  chambers  the  Jnd^may 

,.  ..        .  1        3   m       1  _i_;  T_   •    J  require  parties 

same  sohcitor  is  employed  for  two  or  more  parties,  such  judge  may  tobe r^re- 

at  his  discretion  require  that  any  of  the  said  parties  shall  be  represented  sented  by  dis- 
before  him  by  a  distinct  solicitor,  and  adjourn  such  proceedings  until  ^  ^^  '* 
such  party  is  so  represented  (i). 

(b)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  21. 

42.  Any  of  the  parties  other  than  those  who  shall  have  been  directed  Costs  of 
to  attend  may  attend  at  their  own  expense,  and  upon  paying  the  costs,  ^^^^ 
if  any,  occasioned  by  such  attendance,  or,  if  they  think  fit,  they  may  attend, 
apply  by  summons  for  liberty  to  attend  at  the  expense  of  the  estate, 

or  to  have  the  conduct  of  the  action  either  in  addition  to  or  in 
substitution  for  any  of  the  parties  who  shall  have  been  directed  to 
attend. 

43.  An  order  is  to  be  drawn  up  on  a  summons  to  be  taken  out  by  Order, 
the  plaintiff  or  the  party  having  the  conduct  of  the  action,  stating  the 
parties  who  shall  have  been  directed  to  attend  and  such  of  them  (if 
any)  as  shall  have  elected  to  attend  at  their  own  expense,  and  such 
order  is  to  be  recited  in  the  chief  clerk's  certificate. 

XI. — Advertisements  for  Creditors  and  Claimants, 

44.  Where  a  judgment  or  order  is  given  or  made,  whether  in  Oourt  Claimants  not 
or  in  chambers,  directing  an  account  of  debts,  claims,  or  liabilities,  or  ^^^^^e^ 
an  inquiry  for  heirs,  next  of  kin,  or  other  unascertained  persons,  excluded, 
unless  otherwise  ordered,  all  persons  who  do  not  come  in  and  prove 

their  claims  within  the  time,  which  may  be  fixed  for  that  purpose  by 
advertisement,  shall  be  excluded  from  the  benefit  of  the  judgment 
or  order  (c). 

(c)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  12. 

After  the  time  fixed  by  the  advertisement  no  claim  can  be  received  (except  in  case 
of  an  adjournment)  without  special  leave ;  see  r.  67,  post. 

After  distribution  under  a  decree,  persons  making  further  claims  may  proceed  by 
action  against  those  persons  who  have  received  the  assets,  but  not  against  the 
executors  who  are  indemnified  by  the  decree  (Clegg  v.  Rowland,  3  Eq.  368  ;  David  v. 
Frowd,  1  My.  &  K.  209  ;  Good  v.  Blewitt,  19  Yes.  339 ;  Oreig  v.  Somerville,  1  B.  &  M. 
838 ;  Thomas  v.  GHffith,  2  Gi£P.  604 ;  2  De  O.  F.  &  J.  666) ;  and  even  where  the 
assets  have  been  disbibuted  without  a  suit  the  executors  ought  not  to  be  made 
parties  (HunUr  v.  Young,  4  Ex.  D.  256). 

For  the  practice  where  a  fund  becomes  distributable  after  a  great  lapse  of  time 
and  some  only  of  the  creditors  come  in  to  claim,  see  Ashley  v.  Ashley,  1  Ch.  D.  243 ; 
a£Brmed  4  Ch.  D.  767. 

A  creditor  may  come  in  as  long  as  there  are  assets  (Lashley  v.  Hogg,  1 1  Yes.  602 ; 
Harttvelly.  Colvin,  16  Beav.  140 ;  Be  Metcalfe,  13  Ch.  D.  236) ;  and  although  the 
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fund  has  been  apportioned  (Gillespie  v.  Alexander,  3  Rubs.  130 ;  Montejiori  ▼.  Browne, 
7  H.  L.  C.  241 ;  4  Jur.  N.  S.  1201 ;  Knierim  v.  8chmaut$,  10  W.  R.  860). 

In  Pt'owse  Y.  Spurgin,  6  £q.  99,  the  plaintiff,  a  residuary  legatee  was  held  .liable 
to  pay  legacies  more  than  twenty  years  after  the  testator's  death,  owing  to  the  form 
of  the  certificate  to  which  he  had  assented. 


Advertise- 
mentH. 


By  whom 
prepared. 
Signature  of 
chief  clerk. 


Time  to  be 
fixed  for  send- 
ing in  claims. 


Form  of  ad- 
vertisement. 


Office  copies 
of  affidavits. 


45.  Where  an  advertisemeiit  is  required  for  the  purpose  of  any  pro- 
ceeding in  chambers,  a  peremptory  advertisement,  and  only  one,  shall 
be  issued,  unless  for  any  special  reason  it  may  be  thought  necessary 
to  issue  a  second  advertisement  or  further  advertisements,  and  any 
advertisement  may  be  repeated  as  many  times  and  in  such  papers  as 
may  be  directed  (rf). 

(d)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  35. 

As  to  the  advertisements  required,  see  Wood  v.  Weightman,  13  Eq.  434. 

46.  The  advertisement  shall  be  prepared  by  the  party  prosecuting 
the  judgment  or  order,  and  submitted  to  the  chief  clerk  for  approval, 
and  when  approved  shall  be  signed  by  him,  and  such  signature  shall 
be  sufficient  authority  to  the  printer  of  the  Gazette  to  insert  the 
same  {e), 

{e)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  36.    See  note  to  r.  45. 

47.  Advertisements  for  creditors  and  other  claimants  shall  fix  a 
time,  within  which  each  claimant,  not  being  a  creditor,  is  to  come  in 
and  prove  his  claim,  and  within  which  each  creditor  is  to  send  to  the 
executor  or  administrator  of  the  deceased,  or  to  such  other  party  as 
the  judge  shaU  direct,  or  to  his  solicitor,  to  be  named  and  described  in 
the  advertisement,  the  name  and  address  of  such  creditor  and  the  full 
particulars  of  his  claim,  and  a  statement  of  his  account  and  the  nature 
of  the  security  (if  any)  held  by  him.  Such  advertisements  shall  be  in 
one  of  the  Forms  No.  2  and  3,  in  Appendix  L.,  with  such  variations 
as  the  circumstances  of  the  case  may  require.  At  the  time  of  directing 
such  advertisement  a  time  shall  be  fixed  for  adjudicating  on  the 
claims  (/). 

(/)  This  rule  is  taken  from  Cons.  Old.  XXXV.  r.  87,  and  General  Order,  27th 
Mav,  1865,  r.  1. 

For  these  forms,  see  infra. 

As  to  using  in  chamhers  advertisements  previously  issued  hy  the  ezeoutor,  see 
Cuthbert  v.  Wharmby,  W.  N.  (1869),  12. 

48.  Claimants  filing  affidavits  shall  not  be  required  to  take  office 
qopies,  but  the  person  who  examines  the  claims  shall  take  office  copies 
and  produce  the  same  at  the  hearing,  unless  the  judge  shall  otherwise 
direct  (y). 

(g)  This  rule  is  from  Cons.  Old.  XXXV.  r.  39. 

A  claimant  m^  be  cross-examined  upon  his  affidavit  in  support  of  his  daim 
{Cast  V.  I^aer,  3  Sm.  &  Giff.  369  ;  afiBrmed,  26  L.  J.  Ch.  353) ;  and  after  his  croes- 
examination  the  other  side  may  file  fresh  evidence  {Zaneejield  v.  Jggulden,  W.  N. 
(1872),  111;  20W.  R.621). 


Creditor  not 
tomakealQ* 


49.  No  creditor  need  make  any  affidavit  nor  attend  in  support  of 
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his  claim  (except  to  produce  his  security)  unless  he  is  served  with  a      OrcL  LV. 
notice  requiring  him  to  do  so  as  hereinafter  provided  (A).  davit  nor 

(A)  This  Rule  is  taken  from  General  Order,  27th  May,  1865,  r.  2.  J^^L^^ 

50.  Every  creditor  shall  produce  the  security  (if  any)  held  by  him  Creditor  to 

before  the  judire  at  such  time  as  shall  be  specified  in  the  advertise-  produce  secu- 
«»    ^  *  Tity  or  other 

ment  for  that  purpose,  being  the  time  appointed  for  adjudicating  on  evidence. 

the  claims,  and  every  creditor  shall,  if  required  by  notice  in  writing 
(Form  No.  4  in  Appendix  L.)  to  be  given  by  the  executor  or  adminis- 
trator of  the  deceased,  or  by  such  other  party  as  the  judge  shall 
direct,  produce  all  other  deeds  and  docimients  necessary  to  substantiate 
his  daim  before  the  judge  at  his  chambers  at  such  time  as  shall  be 
specified  in  such  notice  (t). 

(t)  This  rule  is  from  General  Order,  27th  May,  1866,  r.  3. 

As  to  disputing  debts  in  chambers,  and  in  partioular  the  debt  of  the  plaintiff 
creditor,  see  CardeU  v.  Sawke,  6  Eq.  464. 

51.  In  case  any  creditor  shall  neglect  or  refuse  to  comply  with  the  Creditor  fail* 
last  preceding  rule,  he  shall  not  be  allowed  any  costs  of  proving  his  "^^be™^^^ 
claim  unless  the  judge  shall  otherwise  direct  {k).  allowed  costs* 

{k)  This  rule  is  from  General  Order,  27th  May,  1866,  r.  4. 
As  to  costs  of  proving,  see  rule  68,  pott, 

62.  The  executor  or  administrator  of  the  deceased,  or  such  other  claims  to  be 
party  as  the  judge  shall  direct,  shall  examine  the  claims  of  creditors  ®"^^liS^ 
sent  in  pursuant  to  the  advertisement,  and  shaU  ascertain,  so  far  as  he  by  affidavit  of 
is  able,  to  which  of  such  claims  the  estate  of  the  deceased  is  justly  ©"cutor  or 
liable,  and  he  shall,  at  least  seven  clear  days  prior  to  the  time  appointed  by 
appointed  for  adjudication,  file  an  affidavit  (Form  No.  5  in  Appen-  judge. 

dix  L.),  to  be  made  by  such  executor  or  administrator,  or  one  of  the 
executors  or  administrators,  or  such  other  party,  either  alone  or  jointly 
with  his  solicitor  or  other  competent  person,  or  otherwise,  as  the  judge 
shall  direct,  verifying  a  list  of  the  claims  (Form  No.  6  in  Appen- 
dix L.),  the  particulars  of  which  have  been  sent  in  pursuant  to  the 
advertisement,  and  stating  to  which  of  such  claims,  or  parts  thereof 
respectively,  the  estate  of  the  deceased  is  in  the  opinion  of  the  deponent 
justly  liable,  and  his  belief  that  such  claims,  or  parts  thereof  respec* 
tively,  are  justly  due  and  proper  to  be  allowed,  and  the  reasons  for 
such  belief  (/). 

(0  This  rule  is  taken  from  Oeneral  Order,  27th  May,  1866,  r.  6. 
For  these  forms,  see  infra. 

63.  In  case  the  judge  shall  think  fit  so  to  direct,  the  making  of  the  Affidavit  may 
affidavit  referred  to  in  the  last  preceding  rule  shall  be  postponed  till  ^  postponed, 
after  the  day  appointed  for  adjudication,  and  shall  then  be  subject  to 

such  directions  as  the  judge  may  give  (m). 
(w)  This  rule  is  from  General  Order,  27th  May,  1866,  r.  6. 

54.  Where  on  the  day  appointed  for  hearing  the  claims  any  of  them  Adjotmmient. 
remain  undisposed  of,  an  adjournment  day  for  hearing  such  claims 
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CI08C  of 
evidence. 


Adjudication 
on  claims. 


Ord.  LV.  shall  Lo  fixed,  and  where  further  evidence  is  to  be  adduced,  a  time 
may  bo  named  within  which  the  evidence  on  both  aides  is  to  be  dosed, 
and  directions  may  be  given  as  to  the  mode  in  which  such  evidence  is 
to  be  adduced  (»). 

(/<)  This  rule  is  from  Cons.  Ord.  XXXV.  r.  40. 

55.  At  the  time  appointed  for  adjudicating  upon  the  claims  of 
creditors,  or  at  any  adjournment  thereof,  the  judge  may  in  his  discre- 
tion allow  any  of  the  claims,  or  any  part  thereof  respectively,  without 
proof  by  the  creditors^  and  direct  such  investigation  of  all  or  any  of 
the  claims  not  allowed,  and  require  such  further  particulars,  informa- 
tion, or  evidence  relating  thereto  as  he  may  think  fit,  and  may^  if  he  so 
think  fit,  require  any  creditor  to  attend  and  prove  his  daim,  or  any 
part  thereof,  and  the  adjudication  on  such  claims  as  are  not  then 
allowed  shall  be  adjourned  to  a  time  to  be  then  fixed  (o). 

(0)  This  rule  is  from  General  Order,  27th  May,  1865,  r.  7. 

56.  Notice  (Form  No.  7  in  Appendix  L.)  shall  be  given  by  the 
executor  or  administrator,  or  such  other  party  as  the  judge  shall 
direct,  to  every  creditor  whose  daim,  or  any  part  thereof,  has  been 
allowed  without  proof  by  the  creditor,  of  such  allowance,  and  to  eveiy 
such  creditor  as  the  judge  shall  direct  to  attend  and  prove  his  daim 
or  such  part  thereof  as  is  not  allowed  by  a  time  to  be  named  in  sndi 
notice  (Form  No.  8  in  Appendix  L.),  not  being  less  than  seven  days 
after  such  notice,  and  to  attend  at  a  time  to  be  therein  named,  being 
the  time  to  which  the  adjudication  thereon  shall  have  been  adjourned, 
and  in  case  any  creditor  shall  not  comply  with  such  notice,  his  daim, 
or  such  part  thereof  as  aforesaid,  shall  be  disallowed  (p). 

{p)  This  rule  is  from  General  Order,  27th  May,  1865,  r.  8.    For  these  fonna, 
see  infra. 

Special  leave  57.  After  the  time  fixed  by  the  advertisement  no  claims  diall  be 
claims  after  received  (except  as  hereinbefore  provided  in  case  of  an  adjournment), 
time  fixed  by  unless  the  judge  at  chambers  shall  think  fit  to  give  special  leave,  upon 
meST"^'  application  made  by  summons,  and  then  upon  such  terms  and  con- 
ditions as  to  costs  and  otherwise  as  the  judge  shall  think  fit  {q). 

{q)  This  role  is  from  General  Order,  27ih  May,  1865,  r.  10.    See  notes  to  mle  44, 
anUf  p.  499. 


Notice  to 
crtnlitor  of 
allowance  or 
diMAllowance 
of  claims. 


Costs  of 
creditor  esta- 
blishing his 
debt. 


Costs. 


58.  A  creditor  who  has  come  in  and  established  his  debt  in  the 
judge's  chambers  under  any  judgment  or  order  shall  be  entitled  to  the 
costs  of  so  establishing  his  debt,  and  the  sum  to  be  allowed  for  such 
costs  shall  be  fixed  by  the  judge,  imless  he  shall  think  fit  to  direct  the 
taxation  thereof ;  and  the  amount  of  such  costs,  or  the  sum  allowed  in 
respect  thereof,  shall  be  added  to  the  debt  so  established  (r). 

(r)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  24.  It  does  not  affect  the  costs  to 
whioh  the  plaintiff  in  a  creditor's  suit  is  entitled  (Flintofy.  Majfnes,  4  Ha.  309). 
In  general,  aU  creditors  required  to  prove  their  delyts,  are  allowed  a  fixed  Bnm  of 
1/.  13«.  id.  if  the  debt  is  under  6/.  and  2/.  2$.  if  above  (Seton,  882).    In  WaUrlaw  v. 
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Mri,  18  W.  R.  683,  S.  C.  tub  nom,     Watertm  v.  Butt,  39  L.  J.  Ch.  425  ;  W.  N.       Ord.  LV. 

(1870),  106,  three  guineas  was  held  a  proper  sum  to  allow.    A  creditor  failing  to  

produce  his  secnri^  or  other  eyidence  of  his  claim,  will  get  no  costs  (rule  51). 
Creditors  attending  under  rule  50,  to  produce  securities  or  other  evidence,  will  be 
allowed  a  proper  fee  for  such  attendance.    Where  an  estate,  which  was  insufficient, 
had  been  apportioned  amongBt  the  creditors,  but  not  actually  distributed,  a  creditor 
was  allowea  to  come  in  on  paym^it  of  the  costs  of  the  application  and  of  the  reap-  ^    .     . 
portionment  {AngeU  v.  Haddon^  1  Mad.  529).    K  a  person  claiming  to  be  a  creditor  Costs  o*  a 
fails  in  his  daim,  he  must  pay  the  costs  {Hatch  v.  Searlea,  2  Sm.  &  G.  157 ;  Jeomans  person  faalmg 
Y.  iZa^M,  24  Beav.  127 ;  Co/yer  v.  Cb/yer,  10  W.  R.  748 ;  andsee  7rriyA<v.Zflnw«M,  mhisdami 
W.  N.  (1869),  36).    The  proper  course  is  to  ask  for  the  costs  when  the  claim  is  tobe  a 
adjudicated  on,  but  an  order  for  payment  of  them  may  be  made  on  a  distinct  sum-  creditor, 
mons  {Teomana  v.  Haynea) ;  and  notwithstanding  the  pendency  of  an  appeal  against 
the  order  disallowing  the  claim  {Colyer  v.  Colyer), 

59.  A  list  of  all  claims  allowed  shall,  when  required  by  the  judge,  ciauns 
be  made  out  and  left  in  the  judge's  chambers  by  the  person  who  ex-  allowed, 
amines  the  claims  («). 

(«)  This  rule  is  taken  from  Cons.  Ord.  ZXXY.  r.  44. 

60.  Where  any  judgment  or  order  is  made  for  payments  by  the  Fay-  Notioe  to 
master-general  to  creditors,  the  party  whose  duty  it  is  to  prosecute  cJiw^behig 
such  judgment  or  order,  shall  send  to  each  such  creditor  or  his  soli-  ready, 
citor  (if  any)  a  notice  (Form  No.  9  in  Appendix  L.),  that  the  cheques 

may  be  received  from  the  Faymaster-general,  and  such  party  shall, 
when  required,  produce  such  judgment  or  order  and  any  other  papers 
necessary  to  enable  such  creditors  to  receive  their  cheques  and  get 
them  passed  (/). 

(0  This  rule  is  from  Gkoeral  Order,  27th  May,  1865,  r.  12.    See  this  form,  infra, 

61.  Every  notice  by  this  order  required  to  be  given  to  creditors  or  Notice  by  post 
other  claimants  shall,  imless  the  judge  shall  otherwise  direct,  be  *?  be  sum- 
deemed  sufficiently  given  and  served  if  transmitted  bythe  post  prepaid 

to  the  creditor  or  other  claimant  to  be  served  according  to  the  address 
given  in  the  claim  sent  in  by  him  pursuant  to  the  advertisement,  or  in 
case  such  creditor  or  other  claimant  shall  have  employed  a  solicitor,  to 
such  solicitor  according  to  the  address  given  by  him  («). 

(«)  This  rule  is  from  General  Order,  27th  May,  1866,  r.  13. 


XTT. — Interest. 

62.  Where  a  judgment  or  order  is  made  directing  an  account  of  the  Interest 
debts  of  a  deceased  person,  unless  otherwise  ordered,  interest  shall  be  ^^  d^^^- 
computed  on  such  debts  as  to  such  of  them  as  cany  interest  after  the 

rate  they  respectively  carry,  and  as  to  all  others  after  the  rate  of  four 
per  cent,  per  annum  from  the  date  of  the  judgment  or  order  (v). 

(v)  This  and  the  two  following  rules  axe  from  Cons.  Ord.  XLII.  rr.  9,  10  and  11. 

63.  A  creditor  whose  debt  does  not  carry  interest,  who  comes  in  and  Debts  not 
establishes  the  same  before  the  judge  in  chambers  under  a  judgment  !^^!^^^ 
or  order  of  the  court  or  of  the  judge  in  chambers,  shall  be  entitled  to 
interest  upon  his  debt  at  the  rate  of  four  per  cent,  per  annum  from 

the  date  of  the  judgment  or  order  out  of  any  assets  which  may  remam 
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after  satisfying  the  costs  of  tlie  cause  or  matter,  the  debts  established, 
and  the  interest  of  such  debts  as  by  law  cany  interest  (tr). 

(w)  See  note  to  rule  62. 

These  rules  do  not  apply  to  decrees  made  before  1841  (Wheeler  v.  GiUj  19  Eq. 
316). 

A  creditor  is  entitled  to  interest  on  a  debt  which  accrues  subsequently  to  the  judg- 
ment only  from  the  time  of  proof  (Laimon  y.  Lainson,  18  Beav.  7  ;  17  Jur.  1044). 
As  to  allowing  interest  on  tne  arrears  of  an  annuity  which  the  testator  had  core* 
nanted  to  pay,  see  JmkinM  y.  Bryant^  16  Sim.  272,  and  cases  there  cited.  As  to 
deducting  income  tax,  see  Dinning  y.  Henderson,  3  De  G.  &  S.  702  ;  Crane  r.  Kilpin, 
6  £q.  334.  The  direction  to  compute  interest  may  be  given  on  further  oonaidera* 
tion  {Flintqfr.  Hayne»,  4  Ha.  309).  See  further  as  to  interest,  Daniell,  1027  et  teq. 
If  the  estate  is  insolvent  a  creditor  (under  sect.  10  of  the  Judicature  Act,  1875)  is 
entitled  to  interest  only  up  to  the  date  of  the  judgment  for  administration  [Re 
Summers,  13  Ch.  D.  136). 

64.  Where  a  judgment  or  order  is  made  directing  an  aooount  of 
legacies,  interest  shall  be  computed  on  such  legacies  after  the  rate  of 
four  per  cent,  per  annum  from  the  end  of  one  year  after  the  testator's 
death,  unless  otherwise  ordered,  or  imless  any  other  time  of  payment 
or  rate  of  interest  is  directed  by  the  will,  and  in  that  case  according  to 
the  will  («). 

{x)  See  note  to  rule  62 ;  and  as  to  interest  on  legacies  generally,  see  £e  Olipe^ 
W.  N.  (1884),  81 ;  Seton,  874  ;  Daniell,  1037.  Interest  computed  on  an  advance- 
ment is  computed  from  the  death  of  the  testator  {Hilton  v.  Hilton,  14  Eq.  468 ; 
Field  r.  Setcard,  6  Ch.  D.  638.    See  also  Stewart  t.  Stewart,  15  Ch.  D.  539). 
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XIII. — Certificates  of  the  Chief  Clerk. 

65.  The  directions  to  be  given  for  or  touching  any  proceedings  be- 
fore the  chief  derk  shall  require  no  particular  form,  but  the  result  of 
such  proceedings  shall  be  stated  in  the  shape  of  a  concise  certificate  to 
the  judge.  It  shall  not  be  necessary  for  the  judge  to  sign  such  certi- 
ficate, and  unless  an  order  to  discharge  or  vary  the  same  is  made,  the 
certificate  shall  be  deemed  to  be  approved  and  adopted  by  the 
judge  (y). 

(y)  This  rule  is  taken  from  15  &  16  Vict.  o.  80,  s.  32. 

66.  The  certificate  of  the  chief  clerk  shall  not,  unless  the  circum- 
stances of  the  case  render  it  necessary,  set  out  the  judgment  or  order 
or  any  documents  or  evidence  or  reasons,  but  shall  refer  to  the  judg- 
ment, or  order,  documents,  and  evidence  or  particular  paragraphs 
thereof,  so  that  it  may  appear  upon  what  the  result  stated  in  the 
certificate  is  founded  (s). 

(z)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  47. 

67.  The  certificate  of  the  chief  clerk  shall  be  in  the  Form  No.  TO  in 

Appendix  L.,  with  such  variations  as  the  circumstances  may  require, 

and  when  prepared  and  settled  shall  be  transcribed  in  such  form,  and 

within  sudi  time  as  the  chief  clerk  shall  require,  and  shall  be  signed 

by  the  chief  clerk  either  then  or  (if  necessary)  at  an  adjournment  to 

be  made  for  the  purpose  (a). 

(a)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  47. 
%r  this  form,  see  infra. 
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68.  Where  an  account  is  directed,  the    certificate  shall  state  the      Ord.  LV. 
result  of  such  account,  and  not  set  the  same  out  by  way  of  schedule,  Contents  of 
but  shall  refer  to  the  account  verified  by  the  affidavit  filed,  and  shall  certificate  in 
Specify  by  the  numbers  attached  to  the  iten^  in  the  account  which,  aooount. 
if  any,  of  such  items  have  been  disallowed  or  varied,  and  shall  state 
what  additions,  if  any,  have  been  made  by  way  of  surcharge  or 
otherwise,  and  where  the  account  verified  by  the  affidavit  has  been 
so  altered  that  it  is  necessaiy  to  have  a  fair  transcript  of  the  account  Transcript. 
as  altered,  such  transcript  may  be  required  to  be  made  by  the  party 
prosecuting  the  judgment  or  order,  and  shall  then  be  referred  to  by 
the  certificate.    The  accounts  and  the  transcripts  (if  any)  referred  to  Accounts  to 
by  certificates    shall  be   filed   therewith,  or  retained  in  chambers 
and  subsequently  filed,  as  the  judge  in  chambers  may  direct.    No 
copy  of  any  such  account  shall  be  required  to  be  taken  by  any 
party  {b), 

{b)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  46. 

69.  Any  party  may,  before  the  proceedings  before  the  chief  derk  Reference  to 
are  concluded,  take  the  opinion  of  the  judge  upon  any  matter  arising  ^^^  ^. 
in  the  course  of  the  proceedings  without  any  fresh  simmions  for  the  ceedings  are 
purpose  (c).  conduaed. 

(<;)  Gf .  16  &  16  Vict.  c.  80,  ss.  29,  33.  As  to  the  light  of  a  suitor  to  adjonm  any 
matter  before  the  judge,  see  Upton  y.  Broumy  20  db.  D.  731 ;  30  W.  R.  817 ;  Ite 
Watts,  22  Ch.  D.  6 ;  and  as  to  an  appeal  in  such  a  case,  see  Rhodes  v.  Rhodes,  1  Ch. 
483.    See  also  r.  15  and  note  thereto,  ante,  p.  492. 

The  objections  to  the  chief  clerk's  finding  should,  if  possible,  be  taken  before  the 
certificate  is  made  and  at  once  referred  to  the  judge  m  chambers,  so  as  to  save 
expense  (Farr  y.  Lovegrove,  6  W.  R.  201).  If  a  solicitor  should  unreasonably  insist 
upon  his  right  to  ti&e  a  matter  before  the  judge,  e,g.,  insist  on  referring  eyery 
disputed  item  in  an  aooount,  he  znay  be  ordered  to  pay  the  costs  personally  ( Upton 
y.  Brotcn), 

70.  Every  certificate,  with  the  accounts  (if  any)  to  be  filed  there-  Certificate  to 
with,  shall  be  transmitted  by  the  chief  clerk  to  the  central  office  to  «|1^^  office 
be  there  filed,  and  shall  thenceforth  be  binding  on  all  the  parties  to  ^^pplication 
the  proceedings   imless  discharged  or  yaried  upon  application  by  tomscharge 
summons  to  be  made  before  the  expiration  of  eight  clear  days  after  ^'  ^^^' 
the  filing  of  the  certificate;  provided  that  the  time  for  applying  to 
discharge  or  vary  certificates,  to  be  acted  upon  by  the  Paymaster- 
general  without  further  order,   or   certificates  on  passing  receivers' 
accounts,  shall  be  two  clear  days  after  the  filing  thereof  ((/). 

(^  Cf.  16  &  16  Vict.  c.  80,  s.  34  ;  Cons.  Ord.  XXXV.  rr.  52—56. 

Tne  fact  of  a  claim  being  disallowed  by  the  chief  clerk  in  one  suit,  was  held  no  Certificate^ 
bar  to  its  being  prosecuted  in  another  {Teed  y.  Beere,  7  W.  B.  394  ;  but  see  contra,  how  far  an 
Thomas  y.  Griffith,  2  Giff.  504  ;  2  De  G.  F.  &  J.  562).    See,  howeyer,  as  to  new  estoppel, 
claimants  coming  in  after  the  c^ificate  is  adopted,  r.  44,  ante,  p.  4d9. 

The  certificate  cannot  be  objected  to  unless  the  application  to  yary  or  discharge  Application 
it  is  properly  made  (Lamb  y.  Orton,  8  W.  B.  111).    The  application  to  yary  wxll  to  yaiy  must 
be  adjourned  into  Court,  if  necessary- ;  and  as  to  what  costs  are  to  be  paid  by  the  be  properly 
unsuccessful  party,  see  Re  General  Estates  Co,,  8  Eq.  123 ;  Alcock  y.  Gill,  W.  N.  made. 
(1870),  270. 

If  the  cause  is  coming  on  to  be  heard  on  further  consideration,  such  hearing  and  Coming  on' 
the  application  to  yary  will  come  on  together  {Orompton  y.  BCtier,  3  W.  B.  347  ;  with  further 
Sudson  y.  Carmichael,  18  Jar.  852).    And  where  such  hearing  and  application  to  consideration. 
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Onl.  LV. 
in  iij/|iarciit. 


yary  come  on  tog-ether,  it  may  be  necessary  to  appeal  from  the  otder  as  a  niiole ; 
in'*'  Jiloxdin  V.  WhiphaiHy  8  W.  R.  2. 

>V1kti  thf,Te  WM  error  apparent  in  the  chief  clerk's  certificate,  and  the  decree 

frMinrlcrl  th('rr<<m,  the  Court  alt^Tcd  and  corrected  both  the  decree  aiid  the  certificate, 

without  a  rc*hearinj<  {Cradock  v.  CHcen^  2  Sm.  &  G.  241) ;  and  cf.  PurctUy.  Jfatmin^, 

3  Jur.  N.  8.  1070,  where,  in  a  somewhat  similar  case,  the  Court  gave  leave  to  move 

to  vary  the  chief  clcrkU  certificate,  and  to  present  a  petition  of  rehearing.    Ajb  to 

rrctifyin^  a  direction  to  take  accounts  on  rehearing,  see  Fennell  t.  Millar^  23 

hiuv.  172. 

V,v'u\/iu'a  on  AfB'lavits  not  used  before  the  chief  clerk  cannot  be  used  on  applicatioiis  to  Taiy 

applicati/zn  to    bin  rortificate  {lie  Hooper,  9  Jur.  N.  S.  670  ;  and  sec   Whittc<yrth  v.   IFhyddom,  2 

vary.  M.  &  (>.  60;  Fleming  v.  Eant^  Kay,  App.  Hi.).     Nor  was  cross-examination  in 

C<jurt  allowed  on  those  afBdaWts  which  were  used  before  him  (Daurkiru  y.  Morton^ 

10  W.  R.  330).     Whether  affidavits  referred  to  in  the  certificate  can  be  read  on 

further  consideration  when  there  is  no  summons  to  vary  is  doubtful ;  see  Be  Brier, 

26  Cli.  D.  p.  242. 

WhcTc  the  summons  had  been  obtained  within  the  eight  days,  even  though  not 
returnable  until  after  that  time,  it  was  held  sufficient  ( Jp'ycheriey  v.  Barnard,  John. 
41  ;  but  s<,*e  Jfenshatv  v.  AnyeU,  9  Eq.  461) ;  and  where  it  was  impoeaible  to  move 
on  a  Hcal  day  within  the  eight  days  the  Court  allowed  the  motion  to  be  made  on  a 
day  not  a  M>al  day,  and  to  be  saved  till  next  seal  (CroM  v.  Malthy,  8  W.  R.  646). 
Tlie  c;ight  days  ran  during  vacations  ( Ware  v.  Watson,  7  De  G.  M.  &  G.  739  ;  and 
we  He  Jones,  8  W.  R.  66). 

When  a  motion  was  made  for  payment  of  money  found  doe  on  a  certificate  before 
the  ei^ht  days  had  elapsed,  the  Court  ordered  the  motion  to  stand  over  till  the 
expiration  of  that  period  {Douthtcaite  v.  Spensley,  18  Beav.  74). 


Certificate 
miy,  under 
Hp0(3ial  cir- 
cumstances, 
be  disc:hargod 
after  it  has 
become 
binding. 


71.  The  judge  may,  if  the  special  circumstanoes  of  the  case  reqtiire 
it,  upon  an  application  by  motion  or  summons  for  the  purpose,  direct 
a  certificate  to  be  discharged  or  varied  at  any  time  after  the  same  has 
become  binding  on  the  parties  {e). 

(e)  The  certificate  will  only  be  opened  under  special  ciroomstanoes  (Be  Martin^ 
Diet-  V.  Martin,  W.  N.  (1884),  112;  JfoweU  v.  Keightley,  8  De  G.  M.  k  G.  326;  2 
Jur.  N.  S.  455;  Beeve  v.  Beeve,  W.  K.  (1871),  62) ;  for  the  certificate,  whatever 
effect  it  may  have  on  the  hearing  on  further  consideration,  is  oondnaive  against 
parties  who  have  neither  taken  out  a  summons  nor  moved  to  have  it  varied  (^itJk 
v.  Armstrong,  6  De  G.  M.  &  G.  150) ;  and  see  Jaquet  v.  Jaquet,  7  W.  R.  643 ; 
Zfiffh  V.  Turner,  14  W.  R.  361 ;  Aspinall  v.  Brown,  29  Beav.  462;  Ware  v.  Waimn^ 
7  De  G.  M.  k  G.  739  ;  and  it  may  operate  to  revive  a  statute-baired  claim  {PrmcBc 
▼.  Spurgin,  6  Eq.  99).  In  Be  Dove,  27  Ch.  D.  687,  the  time  for  applying  to  vary 
the  certificate  was  extended  at  the  hearing  on  further  consideration,  hut  me  judge 
directed  a  summons  to  be  taken  out  pro  fortnd. 

Where  an  order  is  made  varying  a  c^tificatc,  the  certificate  itself,  t.  e,  the  aotnal 
document,  is  not  altered  {Fox  v.  Bearhkck,  30  W.  R.  342  ;  W.  N.  (1882),  9). 


Adjournment 
of  matter  in 
chambers. 


XIV. — Further  Consideration. 

72.  Where  any  matter  originating  in  chambers  shall,  at  the  original 
or  any  subsequent  hearing,  have  been  adjourned  for  further  considera- 
tion in  chambers,  such  matter  may,  after  the  expiration  of  eight  days 
and  within  fourteen  days  from  the  filing  of  the  chief  clerk's  certificate, 
be  brought  on  for  further  consideration  by  a  sunmions,  to  be  taken 
out  by  the  party  having  the  conduct  of  the  matter,  and  after  the  ez« 
piration  of  such  fourteen  days  by  a  summons,  to  be  taken  out  by  any 
other  party.    Such  summons  shall  be  in  the  form  following  :*- 

"  That  this  matter,  the  further  consideration  whereof  was  adjourned 
by  the  order  of  the  day  of  18    »  ^^J  ^o  further  eon* 

sidered,"  and  shall  be  served  six  clear  days  before  the  return.  Fit)* 
Tided  that  this  rule  shall  not  apply  to  any  matter,  the  further  con* 
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Bideration  whereof  shall,  at  the  original  or  any  subsequent  hearing,      Oid.  LV. 
have  been  adjourned  into  Court  (/). 

(/)  This  rule  is  taken  from  Regulations  as  to  Business,  Aug.  8,  1857,  r.  18. 

XV. — Registering  arid  Drawing  up  of  Orders  in  Chambers. 

73.  Notes  shall  be  kept  of  all  proceedings  in  the  judges'  chambers  Notes  to  be 
with  proper  dates,  so  that  all  such  proceedings  in  each  cause  or  matter  ^^^l|*i^' 
may  appear  oonsecutively,  and  in  chronological  order,  with  a  short  chambers, 
statement  of    the   questions   or  points    decided  or  ruled  at  every 
hearing  {g). 

{ff)  This  rule  is  taken  from  Cons.  Ord.  XXXV.  r.  57. 

74.  The  judge  may  direct  any  order  made  in  chambers  to  be  drawn  Order  made  in 
up  by  the  registrars,  and  any  such  order  shall  be  entered  in  the  same  ^^^^^^^ 

manner  as  orders  made  in  open  Court  {h),  be  drawn  up 

by  resistrar. 

(A)  Cf.  Cons.  Old.  XXXV.  r.  32  ;  15  &  16  Vict.  c.  80,  s.  14.    An  order  made  in    •"     ° 

obambers  must,  it  would  seem,  be  drawn  up  and  entered  before  it  can  be  enforced 

(Baliard  t.  Tomlituon,  W.  N.  (1883),  90 ;  31  W.  R.  563) ;  unless  it  comes  within 

the  provisions  of  Ord.  LIT.  r.  14,  anU,  p.  481. 

As  to  appeals  from  orders  made  in  chambers,  see  Judicature  Act,  1873,  s.  50, 

antef  p.  266. 

75.  The  Forms  Nos.  11  to  24  in  Appendix  L.  shall  be  used  for  the  Forms, 
respective  purposes  therein  mentioned,  with  such  variations  as  circum- 
stances may  require  (t ). 

(t)  For  these  forms,  see  infra, 

[Ord.  LVT.  refers  only  to  Admiralty  actions.] 


OEDEE   LVn. 

IZTTESPLEADEB. 

1 .  Belief  by  way  of  interpleader  may  be  granted, —  Interpleader : 

(a.)  Where  the  person  seeking  relief  (in  this  order  called  the  appli-  bj  privata 
cant)  is  under  liability  for    any  debt,  money,  goods,  or  pewon; 
chattels,  for  or  in  respect  of  which  he  is,  or  expects  to  be, 
sued  by  two  or  more  parties  (in  this  order  called  the  claimants) 
making  adverse  claims  thereto : 
(b.)  Where  the  applicant  is  a  sheriff  or  other  officer  charged  with  by  sheriff  or 
the  execution  of  process  by  or  imder  the  authority  of  the  ^^^  oflcer. 
High  Court,  and  claim  is  made  to  any  money,  goods,  or 
chattels  taken  or  intended  to  be  taken  in  execution  under 
any  process,  or  to  the  proceeds  or  value  of  any  such  goods  or 
chattels  by  any  person  other  than  the  person  against  whom 
the  process  issued  (A). 

{k)  The  Interpleader  Act,  1  ft  2  Will.  IV.  c.  68,  and  the  sections  of  the  Common  1  ft  2  Will.  IV. 
Law  Procedure  Act,  1860,  relating  to  interpleader  (except  sect.  17),  on  which  this  o«  58. 
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Ord.  LVn. 


What  appli- 
cant mUiit 
prove. 


Titles  of 
claimants  maj 
be  adverse. 

Time  of 
application. 

Summons. 


Stay  of  pro- 


stay  o 
oeeoin^ 


firs- 

Proceedings 
when  claim- 
ants  appear. 


Power  to 
decide  sum- 
marily. 


Question  of 
law. 


Claimant  not 
appearing  or 
refusing  to 
comply  with 
order  may  be 
barred. 


order  is  founded,  are  repealed  by  the  Statute  Law  Beyision  and  C^yil  Ptticediire 
Act,  1883. 

A  foreigner  without  the  jurisdiction  may  be  made  to  interplead  (Credits  Genmdeute 
Y.  Van  Weede,  12  Q.  B,  D.  171),  but  not  the  Crown  {Candy  y.  Mwghan^  1  D.  &  L. 

745). 

2.  The  applicant  must  satisfy  the  Court  or  a  judge  by  affidavit  or 
otherwise — 

(a.)  That  the  applicant  claims  no  interest  in  the  subject-matter  in 
dispute,  other  than  for  charges  or  costs ;  and 

(b.)  That  the  applicant  does  not  collude  with  any  of  the  claimants ; 
and 

(c.)  That  the  applicant  is  willing  to  pay  or  transfer  the  subject- 
matter  into  Court  or  to  dispose  of  it  as  the  Court  or  a  judge 
may  direct. 

3.  The  applicant  shaU  not  be  disentitled  to  relief  by  reason  only 
that  the  titles  of  the  claimants  have  not  a  common  origin  but  are 
adverse  to  and  independent  of  one  another. 

4.  Where  the  applicant  is  a  defendant,  application  for  relief  may  be 
made  at  any  time  after  service  of  the  writ  of  summons. 

5.  The  applicant  may  take  out  a  summons  calling  on  the  claimants 
to  appear  and  state  the  nature  and  particulars  of  their  daims,  and 
either  to  maintain  or  relinquish  them. 

6.  If  the  application  is  made  by  a  defendant  in  an  action  the  Court 
or  a  judge  may  stay  all  further  proceedings  in  the  action. 

7.  If  the  claimants  appear  in  pursuance  of  the  summons,  the  Court 
or  a  judge  may  order  either  that  any  claimant  be  made  a  defendant  in 
any  action  already  commenced  in  respect  of  the  subject-matter  in  dis- 
pute in  lieu  of  or  in  addition  to  the  applicant,  or  that  an  issue  between 
the  claimants  be  stated  and  tried,  and  in  the  latter  case  may  direct 
which  of  the  claimants  is  to  be  plainti£P,  and  which  defendant. 

8.  The  Court  or  a  judge  may,  with  the  consent  of  both  claimants  or 
on  the  request  of  any  claimant,  if,  having  regard  to  the  value  of  the 
subject-matter  in  dispute,  it  seems  desirable  so  to  do,  dispose  of  the 
merits  of  their  claims,  and  decide  the  same  in  a  summaiy  manner  and 
on  such  terms  as  may  be  just. 

0.  Where  the  question  is  a  question  of  law,  and  the  facts  are  not  in 
dispute,  the  Court  or  a  judge  may  either  decide  the  question  without 
directing  the  trial  of  an  issue,  or  order  that  a  special  case  be  stated  for 
the  opinion  of  the  Court.  If  a  special  case  is  stated,  Ord.  XXXXY. 
shall,  as  far  as  applicable,  apply  thereto. 

10.  If  a  claimant,  having  been  duly  served  with  a  summons  calling 
on  him  to  appear  and  maintain,  or  relinquish,  his  claim,  does  not 
appear  in  pursuance  of  the  summons,  or,  having  appeared,  neglects  or 
refuses  to  comply  with  any  order  made  after  his  appearance,  the 
Court  or  a  judge  may  make  an  order  declaring  him,  bxA  all  persons 
claiming  under  him,  for  ever  barred  against  the  applicant,  and  persons 
claiming  under  him,  but  the  order  shall  not  affect  the  rights  of  the 
claimants  as  between  themselves* 
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11.  Except  where  otherwise  provided  by  statute,  the  judgment  in    Ord.  LVn. 
any  action  or  on  any  issue  ordered  to  be  tried  or  stated  in  an  inter-  pecision  to  be 
pleader  proceeding,  and  the  decision  of  the  Court  or  a  judge  in  a  sum-  fi^* 
mary  way,  under  rule  8  of  this  order,  shall  be  final  and  conclusiye 

against  the  claimants,  and  all  persons  claiming  under  them,  unless  by 
special  leave  of  the  Crourt  or  judge,  as  the  case  may  be,  or  of  the 
Court  of  Appeal  (/). 

(/)  By  Hect.  17  of  the  0.  L.  P.  Act,  1860,  **€ke  judgment  in  any  such  action  or  C.  L.  P.  Act, 
issue  as  may  be  directed  by  the  Court  or  judge  in  any  interoleader  proceedings,  and  1860,  s.  17. 
the  decision  of  the  Court  or  judge  in  a  summary  manner,  shall  bo  nnal  and  conclu- 
sive against  the  parties  and  all  persons  claiming  by,  from,  or  under  them;*'  and 
see  sect.  20  of  the  Appellate  Jurisdiction  Act,  1876,  ante,  p.  289.  See,  as  to  the 
construction  of  these  sections,  Dodth  v.  Shepherd^  1  Ex.  D.  75  ;  Turner  v.  Bridgett,  9 
Q.  B.  D.  55;  JFtff  v.  ParArr,  46  L.  J.  Q.  B.  450.  Astotheconstructionof  rule  11, 
see  Burttall  v.  Bryant,  12  Q.  B.  D.  103 ;   Weaterman  v.  Bee;  W.  N.  (1883),  228. 

12.  When  goods  or  chattels  have  been  seized  in  execution  by  a  Sale  of  goods 
sheriff  or  other  officer  charged  with  the  execution  of  process  of  the  ^^"^"^  ^*^" 
High  Court,  and  any  claimant  alleges  that  he  is  entitled,  under  a  bill 

of  sale  or  otherwise,  to  the  goods  or  chattels  by  way  of  security  for 
debt,  the  Court  or  a  judge  may  order  the  sale  of  the  whole  or  a  part 
thereof,  and  direct  the  application  of  the  proceeds  of  the  sale  in  such 
manner  and  upon  such  terms  as  may  be  just. 

13.  Ords.  XXXI.  and  XXX7I.  shall,  with  the  necessary  modifica-  Oids.  XXXI. 
tions,  apply  to  an  interpleader  issue ;  and  the  Court  or  judge  who  tries  ^11^^^ 
the  issue  may  finally  dispose  of  the  whole  matter  of  the  interpleader  interpleader 
proceedings,  including  all  costs  not  otherwise  provided  for.  issue. 

14.  Where  in  any  interpleader  proceeding  it  is  necessary  or  expe-  One  order 
dient  to  make  one  order  in  several  cau»ea  or  matters  pending  in  several  TL^^' 
divisions,  or  before  different  judges  of  the  same  division,  such  order  several  divi- 
may  be  made  by  the  Court  or  judge  before  whom  the  interpleader  fo^^iff^mt 
proceeding  may  be  taken,  and  shaU  be  entitled  in  aU  such  causes  or  judges  of 
matters ;  and  any  such  order  (subject  to  the  right  of  appeal)  shall  be  **°^®  oivwion. 
binding  on  the  parties  in  all  such  causes  or  matters. 

15.  The  Court  or  a  judge  may,  in  or  for  the  purposes  of  any  inter-  Costs, 
pleader  proceedings,  make  all  such  orders  as  to  costs  (m)  and  all  other 
matters  (n)  as  may  be  just  and  reasonable. 

(m)  See,  as  to  costs,  Hamen  v.  Maddox,  12  Q.  B.  D.  100 ;  Searlc  y.  Matthewa, 
W.  N.  (1883),  176;  C.  v.  D.,  W.  N.  (1888),  207. 
(»)  See  Soicea  y.  DatPion,  13  Q.  B.  D.  67. 


OEDEB  LVm. 

Appeals  to  thb  Coubt  of  Appeal. 

1.  All  appeals  to  the  Court  of  Appeal  (o)  shall  be  by  way  of  rehear-  Behearing  by 
ing,  and  shall  be  brought  by  notice  of  motion  in  a  summary  way,  and  ™*'"°^' 
no  petition,  case,  or  other  formal  proceeding  other  than  such  notice  of 
motion  shall  be  necessary.     The  appellant  may  by  the  notice  of  motion 
appeal  from  the  whole  or  any  part  of  any  judgment  or  order,  and  the 
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Old.  LYin.   notice  of  motion  shall  state  whether  the  whole  or  part  onlj  of  each 
judgment  or  order  is  complained  of,  and  in  the  latter  case  shall  specify 

such  part  (/?). 

(o)  As  to  the  coniBtitution  of  the  Court  of  Appeal,  see  Judicature  Act,  1875,  8.  4, 
anUy  p.  278,  and  Appellate  JuriBdiction  Act,  1876,  s.  16,  ante,  p.  287 ;  as  to  its  juxis- 
diction,  see  Judicature  Act,  1873,  as.  18,  19,  ante,  pp.  262,  253,  and  r.  4,  poitt'p,  511; 
and  as  to  the  style  of  the  judges,  see  Judicature  Act,  1877,  s.  4,  4mU,  p.  290. 

No  judge  can  now  rehear  a  case  {Re  St.  Nazaire  Co.^  12  Ch.  D.  88  ;  Be  Mtmcketter 


Behearings 
and  appeals. 


No  appeal 
for  tnfling 
amount, 

from  consent 
orders ; 

for  costs 
alone ; 

from  point 
submitted  to 
judge; 

where  deci- 
sion is  final  ; 

from  orders 
in  judge* s 
discretion. 


Who  may 
appeal. 


Notice  of 
appeal  to  par- 
ties affected. 


Service. 


Building  Society^  24  Ch.  D.  488) ;  nor  can  the  Court  of  Appeal  rehear  an  appeal, 
even  where  the  judgment  had  been  obtained  by  fraud  (Flower  t.  Lloyd^  6  Ch.  D. 
297).  Snnblej  in  such  a  case  the  pro])cr  course  is  to  bring  a  fresh  action  to  set  aside 
the  jud*rmcnt  on  the  ground  of  fraud  {ibid.) ;  but  see  Flower  v.  Lloyd,  10  Ch.  D. 
327. 

{/))  Appeals  are  not  allowed  where  the  amount  at  stake  is  insignificant  {JU  Croet, 

7  Cli.  221) ;  nor  in  the  following  cases : — 

(1.)  From  an  order  made  by  consent,  or  as  to  costs  only  in  the  discretion  of  the 

Court,  except  by  leave ;  see  Judicature  Act,  1873,  s.  49,  and  cases  there 

cited,  ante  J  p.  265. 

(2.)  Where  the  submission  was  to   the  judg^e  personally  (Ex  parte   Wilmm^  7 

Ch.  45  ;  Bustroe  v.  IFhite,  1  Q.  B.  D.  423  ;  46  L.  J.  Q.  B.  642). 
(3.)  Where  it  is  provided  by  Act  of  Parliament  that  the  dedsion  of  the  Comt 

below  shall  be  final  (Appellate  Jurisdiction  Act,  1876,  s.  20,  ante,  p.  289). 
(4.)  Where  the  order  was  made  in  a  matter  within  the  discretion  of  the  judge 
{Guiding  V.  Wharton  Saltworkt  Co,,  1  Q.  B.  D.  374 ;    Sheffield  v.  ShrfM, 
10  Ch.  206 ;   Wateon  v.  Itodwell,  3  Ch.  D.  380  ;  24  W.  R.  1009) ;  when  the 
Court  of  Appeal  will  only  interfere  in  a  very  strong  case  {Be  Martin,  Sunt 
V.  Chambers,  20  Ch.  D.  366 ;  J)ary  v.  Garrett,  7  Ch,  D.  473 ;  Jarmain  y. 
Chatterton,  20  Ch.  D.  p.  499J. 
As  to  appealing  from  the  refusal  ox  a  judg«  to  commit  for  contempt,  see  Jarmain 
▼.  Chatterton,  20  Ch.  D.  493 ;  Ashtvorth  v.  Outram,  6  Ch.  D.  943. 
As  to  undertakings  not  to  appeal,  see  Be  Hull  and  County  Bank,  13  Ch.  D.  261. 
As  to  appeals  from  orders  in  chambers,  see  Judicature  Act,  1873,  s.  60. 
Any  person  interested  may  appeal  {Be  Marhham,  16  Ch.  D.  1 ;  Craweoury.  Salter, 
30  W.  K.  329 ;  Daniell,  1269) ;  but  if  not  a  part^  to  the  record  he  must  obtain 
permission  from  the  Court  of  Appeal,  the  appHoation  for  which  is  made  ex  parte 
{Be  Marhham). 

Persons  served  with  notice  of  a  decree  {Elliton  t.  Thomas,  1  De  G.  J.  &  8.  18 ; 
Kidd  y.  Cheyne,  18  Jur.  348),  and  one  of  several  co-plaintiffS  {Beckett  y.  Attwood, 
18  Ch.  D.  64  ;  29  W.  R.  796)  can  appeal.  As  to  an  appeal  by  a  Pttrty  to  a  special 
case  who  did  not  appear  at  the  hearmg,  see  Allum  y.  Dickinson,  9  Q.  B.  D.  632. 

Where  the  plaintiff  in  a  representative  suit  obtains  an  order  with  which  one  of 
the  class  represented  is  dissatLmed,  the  latter  cannot  appeal ;  his  proper  course  is  to 
apply  to  tiie  Court  below  to  be  made  a  defendant  {Watson  y.  Cave  (No.  1),  17 
Ch.  D.  19). 

2.  The  notice  of  appeal  shall  be  served  upon  all  parties  directly 
affected  by  the  appeal,  and  it  shall  not  be  neoessaiy  to  serve  parties 
not  80  affected  (q) ;  but  the  Court  of  Appeal  may  direct  notice  of  the 
appeal  to  be  served  on  all  or  any  parties  to  the  action  or  other  pro- 
ceeding, or  upon  any  person  not  a  party,  and  in  the  meantime  may 
postpone  or  adjourn  the  hearing  of  the  appeal  upon  such  terms  as 
may  be  just,  and  may  give  such  judgment  and  make  such  order  as 
might  have  been  given  or  made  if  the  persons  served  with  such  notice 
had  been  originally  parties.  Any  notice  of  appeal  may  be  amended 
at  any  time  as  the  Court  of  Appeal  may  think  fit  (r). 

(9)  AH  parties  who  will  be  affected  ought  to  be  senred  {Hunter  y.  Etmter,  24 
W.  A.  604),  and  if  such  a  party  is  not  seryed  he  may  neyertheless  appear  and 
obtain  his  costs  {Be  yew  Callao,  22  Ch.  D.  484).  On  the  other  hand,  a  party  senred 
but  appearing  unnecessarily  will  be  allowed  no  costs  {Ex  parte  Waster,  22  Ch. 
D.  136).  An  informal  notice  of  api>eal  is  sufficient  {Little's  Case,  8  Ch.  D.  806) ; 
notice  of  an  intention  to  giye  notice  of  appeal  is  not  {Be  Kew  Callao;  Be  Blyth  and 
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TounOf  18  Oh.  D.  416).     As  to  sabetitated  service,  see  JSx  parU  Warburg,  24    Old.  LVIII. 
Ch.  D.  364 ;  26  Ch.  D.  336.  

Where  the  appellant  has  withdra^vn  his  appeal  with  the  consent  of  the  other  side 
he  cannot  afterwards  revoke  his  withdrawal  {WaU(m  t.  Cave  (No.  2),  17  Ch.  D.  23). 

(r)  The  Court  will  allow  an  amendment  without  anj  special  circumstances  being  Amendment, 
shown  {Re  Stockton  Iron  Co.,  10  Ch.  D.  335). 

3.  Notice  of  appeal  from  any  judgment,  whether  final  or  interlocu-  Length  of 
toiy,  or  from  a  final  order,  shall  be  a  fourteen  days'  notice,  and  notice  ^^^^^ 

of  appeal  from  any  interlocutory  order  shall  be  a  four  days'  notice  (»). 

(«)  See  Re  Stockton  Iron  Cb.,  10  Ch.  D.  335.  As  to  final  and  interlocutory  judg- 
ments and  orders,  see  Judicature  Act,  1875,  s.  12,  ante,  p.  282. 

4.  The  Court  of  Appeal  shall  have  all  the  powers  and  duties  as  to  Court  of 
amendment  and  otherwise  of  the  High  Court  (<),  together  with  full  ^^f^g^ 
discretionary  power  to  receive  further  evidence  upon  questions  of  fact,  evidence  on 
such  evidence  to  be  either  by  oral  examination  in  Court,  by  affidavit,  ^P®®^ 

or  by  deposition  taken  before  an  examiner  or  commissioner.     Such      .     .^* 

further  evidence  may  be  given  without  special  leave  upon  interlocutory  of  facts  occur- 

applications,  or  in  any  case  as  to  matters  which  have  occurred  after  the  j^^  ^^^^ 

date  of  the  decision  from  which  the  appeal  is  brought.     Upon  appeals 

from  a  judgment  after  trial  or  hearing  of  any  cause  or  matter  upon 

the  merits,  such  further  evidence  (save  as  to  matters  subsequent  as 

aforesaid)  shall  be  admitted  on  special  grounds  only,  and  not  without  Special  leave. 

special  leave  of  the  Court  (u).    The  Court  of  Appeal  shall  have  power 

to  draw  inferences  of  fact  and  to  give  any  judgment  and  make  any 

order  which  ought  to  have  been  made,  and  to  make  such  further  or 

other  order  as  the  case  may  require.    The  powers  aforesaid  may  be 

exercised  by  the  said  Court,  notwithstanding  that  the  notice  of  appeal 

may  be  that  part  only  of  the  decision  may  be  reversed  or  varied,  and  Varying 

such  powers  may  also  be  exercised  in  favour  of  all  or  any  of  the  decreefor 

respondents  or  parties,  although  such  respondents  or  parties  may  not  appe^ng. 

have  appealed  from  or  complained  of  the  decision.    The  Court  of 

Appeal  shall  have  power  to  make  such  order  as  to  the  whole  or  any 

part  of  the  costs  of  the  appeal  as  may  be  just  (v). 

(0  As  to  amendments,  see  Clack  v.  Wood,  9  Q.  B.  D.  276 ;  Williams  y.  Preston,  AmtaiAment 
20  Ch.  D.  672.  -cxiuwiumcui,. 

The  Court  of  Appeal  in  discharging  an  order  may  direct  money  paid  under  the 
order  discharged  to  be  refunded  (Re  British  Farmers  Co.,  7  Ch.  D.  533). 

(m)  Ajb  to  the  admission  of  fresh  evidence  on  ajppeals,  see  Sanders  v.  Sanders,  19  Admission  of 
Ch.  B.  373  ;  30  W.  R.  281.    An  appellant  who  wishes  to  produce  further  evidence  fresh  evi- 
on  the  appeal  shouM,  if  the  evidence  is  documentary  or  hy  affidavit,  merely  give  dence. 
notice  to  the  other  side  of  his  intention  to  apply  at  the  hearing  of  the  appeal  for 
leave  to  produce  such  evidence  (Hastie  v.  Kastie,  1  Ch.  D.  662  ;  Justice  v.  Mersey  Steel 
Co,,  24  W.  B.  199  ;  Re  Chennell,  8  Ch.  D.  492) ;  but  if  he  wishes  to  examine  fresh 
wiisiesses  he  must  make  a  previous  application  by  motion  for  leave  so  to  do  {Dicks  v. 
Brooks,  13  Ch.  D.  652) ;  and  see  Exchange  Bank  v.  BiUinghurst,  W.  K.  (1880),  2.   As 
to  the  mode  of  objecting  to  new  evidence  on  an  appeal,  aee  Mitchell  v.  Condy,  W.  N. 
(1881),  83.    Where  witnesses  have  been  examined  vivd  voce  at  the  trial  further 
evidence  by  affidavit  of  the  same  witnesses  wiU  not  generally  be  admitted  on  an 
appeal  {Taylor  v.  Orange,  15  Ch.  D.  166). 

Although  the  Court  of  Aj>peal,  when  called  on  to  review  the  conclusion  of  the 
Court  below  after  hearing  evidence  vivd  voce,  will  give  great  weight  to  the  considera- 
tion that  the  demeanour  and  manner  of  the  witnesses  are  not  before  it,  yet  it  will 
in  a  proper  case  act  upon  its  own  view  of  conflicting  evidence  {Bigaby  v.  Dickinson, 
4  Ch.  D.  24).    See  also  Cracknall  v.  Janson,  11  Ch.  D.  1. 
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Ord.  LVIII. 

**  Further 
evidence." 

Claim  in  ad- 
ministration 
suit. 

Costs. 


Dismissal  of 
appeal  is 
usually  with 
costs. 


Security  for 
costs. 

Power  to 
order  new 
trial. 


Notice  of  cross 
appeal  by 
respondent. 


An  appellant  is  not  at  liberty  to  raise  a  new  case  inconsistent  with  that  nuMd 
before  the  Court  below,  even  though  the  evidence  supiK>rts  such  a  case  (Ex  parte 
Reddish,  5  Ch.  D.  882). 

The  words  *' further  evidence''  mean  evidence  not  used  at  the  trial  or  heartn^^ 
in  the  Court  below  {Re  Chinnell,  8  Ch.  D.  p.  606). 

Further  evidence  on  an  appeal  from  an  order  rejectiug  a  creditor's  claim  in  an 
administration  suit  cannot  be  admitted  without  leave  (Norton  y.  Compton^  27  Ch.  D. 
392). 

(r)  As  a  general  rule  a  successful  appellant  gets  his  costs  (Mem.  1  Ch.  B.  41 ; 
Olivant  v.  Wright,  46  L.  J.  Ch.  1^  ;  but  he  may  be  deprived  of  them  for  any  su£Bcient 
reason.  Thus,  where  an  appellant  succeeded  on  a  point  not  raised  in  the  Court 
below  {Hussey  v.  Home  Fayne,  8  Ch.  D.  670 ;  affirmed,  4  App.  Cas.  311 ;  Goddard  y. 
Jeffreyi,  46  L.  T.  904  ;  and  see  Chard  y.  Jervis,  9  Q.  B.  D.  178),  or  failed  in  proving 
allegations  of  fraud,  and  succeeded  on  a  mere  point  of  law  {Ex  parte  Cooper,  10 
Ch.  D.  313  ;  Re  Harrison,  13  Ch.  D.  603),  he  got  no  costs ;  and  so  where  he  has 
been  guilty  of  misconduct. 

Where  the  Court  of  Appeal  reverses  the  decision  below  and  dismisses  the  action 
with  costs,  this  will  not  include  costs  incurred  in  chambers  under  the  decree  which 
is  reversed  {Marshall  v.  Berridge,  19  Ch.  D.  246). 

If  the  appeal  is  dismissed  it  is  usually  with  costs ;  but,  for  misconduct  of  the 
respondent  or  other  sufficient  reason,  the  dismissal  may  be  without  costs.  See  Re 
Blyth  and  Young,  13  Ch.  D.  416  ;  Re  Speight,  13  Q.  B.  D.  42,  followed  in  Ex  parte 
Blease,  W.  N.  (1884),  238  ;  Cooper  v.  Vesey,  20  Ch.  D.  p.  636,  where  the  appellants 
were  innocent  persons  who  had  been  defrauded. 

When  the  appeal  is  dismissed  the  Court  of  Appeal  will  not  vary  the  order  aa  to 
costs  of  the  Coiirt  below  {Harpham  v.  Shaeleloek,  19  Ch.  D.  216 ;  and  see  Chraham  y. 
Campbell,  7  Ch.  D.  490 ;  26  W.  R.  336 ;  38  L.  T.  196 ;  HarrU  y.  Aaron,  4  Ch.  D. 
749  ;  26  W.  R.  363  ;  36  L.  T.  43). 

See  further,  as  to  costs  of  appeals,  Morgan  &  Wurtzburg  on  Costs,  p.  141 
et  seq. 

As  to  security  for  costs  of  appeal,  see  mle  15,  and  notes  thereto,  post,  p.  616. 

6.  If,  upon  hearing  of  an  appeal,  it  shall  appear  to  the  Court  of 
Appeal  that  a  new  trial  ought  to  be  had,  it  shall  be  lawful  for  the  said 
Court  of  Appeal,  if  it  shall  think  fit,  to  order  that  the  verdict  and  judg- 
ment shall  be  set  aside,  and  that  a  new  trial  shall  be  had. 

6.  It  shall  not,  under  any  circumstances,  be  necessary  for  a  respon* 
dent  to  give  notice  of  motion  byway  of  cross  appeal,  but  if  a  respondent 
intends,  upon  the  hearing  of  the  appeal,  to  contend  that  the  decision  of 
the  Court  below  should  be  varied,  he  shall  within  the  time  specified  in 
the  next  rule,  or  such  time  as  may  be  prescribed  by  special  order,  give 
notice  of  such  intention  to  any  parties  who  may  be  affected  by  such 
contention.  The  omission  to  give  such  notice  shall  not  diminish  the 
powers  conferred  by  the  Act  upon  the  Court  of  Appeal,  but  may,  in  the 
discretion  of  the  Court,  be  ground  for  an  adjournment  of  the  appeal, 
or  for  a  special  order  as  to  costs  (to). 


Costs. 


{w)  The  notice  given  by  the  respondent  under  this  role  need  not  be  given  within 
the  tune  prescribed  for  appealing  {Ex  parte  Bishop,  16  Ch.  D.  400). 

A  respondent  who  seeks  to  have  an  order  varied  on  a  point  in  which  the  appellant 
has  no  interest,  oannot  proceed  by  notice  under  this  rule,  but  must  give  a  notice  of 
appeal  {Re  Cavander,  16  Ch.  D.  270) ;  see,  however,  Ralph  v.  Carrich,  11  Ch.  D.  873. 

A  rec^Kmdent  may  give  notice  to  a  co-respondent  in  whose  favour  an  order  has 
been  made  that  on  the  appeal  he  will  ask  lor  a  variation  of  the  order  in  his  own 
favour  {Ex  parte  Payne,  11  Ch.  D.  639 ;  and  see  Harrieon  y.  Cornwall  Minerale  Ry. 
Co.,  18  Ch.  D.  334 ;  Johnstone  v.  Cox,  19  Ch.  D.  17). 

A  respondent  who  has  given  cross  notice  of  appeal  under  this  mle  is  in  the  same 
position  as  to  costs  as  if  he  had  presented  a  cross  appeal  {Marrison  v.  Cornwall 
Minerals  Ry,  Co.) ;  and  see  further,  as  to  costs,  Robinson  v.  Drakes,  23  Ch.  B.  98 ; 
Johnstone  Y.  Cox;  CraeknaU  v.  Janson,  11  Ch.  B.  1 ;  The  Zauretta,  4  P.  D.  26 ;  27 
W.  R.  902  ;  40  L.  T.  444, 
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7.  Subject  to  any  special  order  wliicli  may  "be  made,  notice  by  a   Ord.  LVIII. 
respondent  under  the  last  preceding  rule  shall  in  the  case  of  any  appeal  Time  for 
from  a  final  judgment  be  an  eight  days'  notice,  and  in  the  case  of  an  notice, 
appeal  from  an  interlocutory  order  a  two  days'  notice  (x), 

{x)  See  note  to  rule  6. 

8.  The  party  appealing  from  a  judgment  or  order  shall  produce  to  Entering 
the  proper  officer  (y)  of  the  Court  of  Appeal  the  judgment  or  order  or 

an  office  copy  thereof,  and  shaU  leave  with  him  a  copy  of  the  notice  of 
appeal  to  be  filed,  and  such  officer  shaU  thereupon  set  down  the  appeal 
by  entering  the  same  in  the  proper  list  of  appeals,  and  it  shall  come  on 
to  be  heard  according  to  its  order  in  such  list,  unless  the  Court  of 
Appeal  or  a  judge  thereof  shall  otherwise  direct,  but  so  as  not  to  come 
into  the  paper  for  hearing  before  the  day  named  in  the  notice  of 
appeal  (z). 

(y)  See  Ord.  LXXI.  r.  1,  infra. 

(z)  An  appeal  from  the  refusal  of  an  application  may  be  set  down  without  pro-  **  Proper 
duction  of  the  order  appealed  from,  or  a  copy  of  it  (Smith  y.  Grindleyy  3  Ch.  I).  80 ;  officer." 
24  W.  R.  966). 

An  appeal  must  be  entered  before  the  day  mentioned  in  the  notice  of  appeal  for  Appeal  from 
the  heanng,  or  if  that  day  happens  to  be  in  a  vacation,  then  before  iJie  next  day  of  relusal  of  an 
the  sitting*  of  the  Court,  otherwise  the  respondent  will  be  entitled  to  have  the  appeal  application, 
motion  dismissed  as  an  abandoned  motion,  although  the  notice  of  appeal  was  given  Entry  of 
in  time  {Re  National  Funds  Asturance  Co.^  4  Gh.  D.  305  ;  £e  Mantel,  7  Ch.  D.  711 ;  appeal. 
Shoetensaek  v.  Frtee,  W.  N.  (1880),  69).     But  where  the  respondents*  own  delay  was 
the  cause  of  the  appeal  not  having*  been  set  down,  they  were  not  allowed  to  raise  the 
objection  {Be  Harker,  10  Ch.  D.  613). 

A  party  applying  to  discharge  an  abandoned  notice  of  appeal  with  costs  must  Costs  of  aban- 
apply  on  notice  {Be  Oakwell  Collieries,  7  Ch.  D.  706  ;  26  W.  R.  677) ;  and  an  appUoa-  doned  appeal 
tion  for  the  costs  of  snch  abandoned  notice  wHl  not  be  allowed  unless  a  previous  motion, 
demand  for  them  has  been  made  {Griffin  v.  AUen^  11  Ch.  D.  913).    See  also  Charlton 
V.  Charlton,  10  Ch.  D.  273. 

As  to  serving  a  second  notice  of  appeal  when  the  first  had  not  been  set  down  in 
time  and  the  costs  in  such  a  case,  see  Norton  v.  London  and  North  Western  By,  Co., 
11  Ch.  D.  118  ;  27  W.  R.  773 ;  40  L.  T.  597.  A  statement  made  by  counsel  on  the 
hearing  below  that  he  does  not  intend  to  appeal,  in  consequence  of  which  the  counsel 
on  the  other  side  does  not  ask  for  costs,  win  not  prevent  an  appeal  if  the  undertakings 
not  to  appeal  is  not  embodied  in  the  order  {Be  Hull  and  County  Bank,  13  Ch.  D.  261). 
But  if  the  appeal  is  dismissed  the  appellant  will,  if  the  respondent  asks  for  them,  be 
ordered  to  pay  the  costs  in  the  Court  below  {ibid.). 

See  Lazenby  v.  White,  6  Ch.  89  ;  London,  Chatham  and  Dover  By.  v.  Imperial  Credit  Advancing 
Association,  3  Ch.  231  (where  the  right  to  an  injunction  was  involved),  for  cases  in  appeals, 
which  appeals  will  be  advanced.    An  application  to  advance  should  be  made  on 
notice  {Be  a  Solicitor,  26  Sol.  J.  8). 

The  following  notice  was  issued  from  the  Chancery  Registrars'  Office,  on  January 
29th,  1877  ;  see  W.  N.  (1877),  88,  Pt.  II. 

**  The  senior  registrar  has  been  directed  to  give  notice  that,  in  future,  appeals 
from  interlocutory  orders  in  any  of  the  following  cases,  will  be  set  down  for  hearing 
in  a  separate  list : — 

"1.  On  applications  for  injunctions,  prohibitions,  writs  of  ne  exeat  regno,  or  cer- 
tiorari, and  for  stop  orders  on  securities  or  documents  in  court. 

"  2.  On  applications  for  and  relating  to  the  appointment  of  receivers,  managers, 
or  official  Uquidators. 

**3.  On  applications  for  enlarging  the  time  for  redemption,  for  payment  into 
Court,  or  for  doing  any  other  act,  or  for  taking  any  proceeding's. 

''4.  On  applications  relating  to  wards  or  infants  and  the  management  of  their 
property. 

*'  5.  On  applications  relating  to  aU  matters  of  contempt  and  to  the  ezeontion  of 
decrees,  judgements  and  orders. 

"  6.  On  applications  relating  to  the  discovery  and  inspection  of  documents. 

*'  7.  And,  generally,  on  all  applications  relating  merely  to  matters  of  practice  or 
procedure. 

M.  L  L 


514 


RULES  OF  THE  SUPREME  COURT,  1883. 


ord.  Lvra. 


Papers  to  be 
left  for  the 
use  of  the 
CJourt. 


**  The  solicitor  applying  to  set  down  any  appeal  in  Boeh  list  will  he  required  to 
produce  his  notice  of  motion  and  certify  at  the  foot  thereof  the  daas  to  which  it 
belongs." 

The  papers  required  for  the  use  of  the  Court  should  be  left  at  least  one  week 
before  the  appeal  is  likely  to  be  in  the  paper.  The  papers  required  are,  three  copies 
of  the  notice  of  appeal,  three  copies  of  the  judgment  or  order  appealed  from,  and 
three  copies  of  the  pleadings  or  any  documents  showing  the  nature  of  the  appeal ; 
they  should  be  put  together  in  three  sets  so  as  to  form  a  complete  set  for  each  judge 
(NJtice,  21  Nov.  1881 ;  W.  N.  (1881),  Pt.  U.  681). 

Time  for  9.  The  time  for  appealing  from  any  order  or  decision  made  or  given 

winding-up      ^^  ^^^  matter  of  the  winding-up  of  a  company  under  the  provisions  of 
or  bankruptcy  the  Companies  Act,  1862,  or  any  Act  amending  the  same,  or  any  order 
or  decision  made  in  the  matter  of  any  bankruptcy,  or  in  any  other 
matter  not  being  an  action,  shall  be  the  same  as  the  time  limited  for 
appeal  from  an  interlocutory  order  under  rule  15  (a). 


cases 


from  inter- 
locutory 
order; 

winding-up 
order ; 

bankruptcy 
appeals. 

"Any  other 
matter." 


From  refusal 
of  ex  parte 
applications. 


Eyidence  of 

?[ue8tions  of 
act  on 
appeal. 


(a)  The  time  of  appealing  from  an  interlocutory  order  under  rule  15  is  twenty-one 
days ;  bee  rule  15,  post,  p.  516. 

An  appeal  from  a  winding-up  order  must  be  brought  within  twenty -one  days  {B$ 
National  Funds  Assurance  Co,,  4  Ch.  D.  305).     See  Be  Madras  Co.,  23  Ch.  D.  248. 

As  to  bankruptcy  appeals,  see  Ex  parte  Viney,  4  Ch.  D.  794 ;  Ex  parte  Qartwrd, 
5  Ch.  D.  61 ;  Ex  parU  Saffery,  6  Ch.  D.  365 ;  Ex  parte  Tucker,  12  Ch-  D.  308 ;  Es 
parte  Ball,  16  Ch.  D.  601. 

An  appeal  from  an  order  made  under  the  Trustee  BeUef  Act  {Be  BaiUie,  4  Ch.  D. 
785),  or  under  the  Vendor  and  Purchaser  Act  (Be  Blyth  and  Totrng,  13  Ch.  D.  416), 
must  be  brought  within  twenty-one  days.  As  to  extending  the  time,  see  B$  Jacques, 
18  Ch.  D.  392 ;  30  W.  R.  394  ;  Be  Baillie, 

10.  Where  an  ex  parte  application  has  been  refused  bj  the  Court 
below,  an  application  for  a  similar  purpose  may  be  made  to  the  Court 
of  Appeal  ex  parte  within  four  days  from  the  date  of  such  refusal,  or 
within  such  enlarged  time  as  a  judge  of  the  Court  below  or  of  the 
Court  of  Appeal  may  allow. 

11.  When  any  question  of  fact  is  involved  in  an  appeal,  the  evidence 
taken  in  the  Court  below  bearing  on  such  question  shall,  subject  to 
any  special  order,  be  brought  before  the  Court  of  Appeal,  as  follows : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the  production  of 
printed  copies  of  such  of  the  affidavits  as  have  been  printed, 
and  office  copies  of  such  of  them  as  have  not  been  printed : 

(b.)  As  to  any  evidence  given  orally,  by  the  production  of  a  copy  of 
the  judge's  notes  (5),  or  such  other  materials  as  the  Court 
may  deem  expedient. 

{b)  Where  the  affidayits  were  long  and  had  not  been  printed,  the  ofEioer  of  the 
Court  below  who  had  charge  of  them  was  ordered  to  attend  with  them  for  the  use 
of  the  Court  of  Appeal  to  save  expense  (Sickles  v.  Jiforris,  24  W.  B.  102 ;  and  see 
Cratpford  v.  Hornsea  Steam  Co,,  24  W.  R.  422  ;  34  L.  T.  923). 
Judge*8  notes.  The  jndge^s  notes  are  not  entered  as  evidence  (Plimpton  v.  MaUohnson,  W.  N. 
^876),  89).  If  they  are  required  an  application  for  them  should  be  made  to  the 
Court  of  Appeal,  it  is  irregular  merely  to  bespeak  them  from  the  judge*s  clerk 
(Swann  v.  Barber,  W.  N.  (1879),  171 ;  Dann  v.  Simmins,  W.  N.  (1879),  178).  The 
application  is  made  to  the  registrar  (Stainbank  v.  Beckett,  W.  N.  (1879),  203). 

The  notes  of  the  judge  below,  supplemented  by  those  of  counsel,  will  ffeneraUy 
be  sufficient  for  the  purposes  of  the  Court  of  Appeal,  and  the  costs  of  shorthand 
notes  of  the  evidence  will  not  be  allowed  unless  a  direction  to  that  effect  has  been 
inserted  in  the  order,  for  which  a  special  application  must  be  made  at  the  hearing 
(Earl  de  la  Warr  y.  Miles,  19  Ch.  D.  80 ;  Kelly  v.  Byles,  13  Ch.  D.  682 ;  Be  Duckete 
of  JFestminster  Silver  Lead  Co.,  10  Ch.  D.  307 ;  Laming  v.  Gee,  28  W.  E.  217), 
See,  further,  as  to  the  costs  of  shorthand  notes,  Ord.  LXV.  r.  27  (9),  post,  p.  549. 
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12.  Wliere  evidence  lias  not  been  printed  in  the  Court  below,  the   Ord.  LVIII. 
Court  below  or  a  judge  thereof,  or  the  Court  of  Appeal  or  a  judge  pri^^^^M 
thereof,  may  order  the  whole  or  any  part  thereof  to  be  printed  for  the  evidence, 
purpose  of  the  appeal  (c).     Any  party  printing  evidence  for  the  pur- 
pose of  an  appeal  without  such  order  shall  bear  the  costs  thereof, 

unless  the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise  Grder^d). 

{e)  Comes  of  the  judge's  notes  were  ordered  to  be  printed  for  use  on  an  appeal 
{Anon.  W.  N.  (1876),  23). 

{d)  Wliere  tne  vivd  voce  evidenoe  was  very  voluminous,  and  the  appeal  oould  not 
have  been  properly  argued  without  referring  to  all  parts  of  it,  the  costs  of  printing 
it  were  allowed  {Bi^tby  v.  J)iekinMony  4  Ch.  D.  24). 

13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as  to  the  Notes  of 
ruling  or  direction  of  the  judge  to  a  jury  or  assessors,  the  Court  shall  o^*^^^^^ 
have  regard  to  verified  notes  or  other  evidence,  and  to  such  other 
materials  as  the  Court  may  deem  expedient. 

14.  No  interlocutory  order  or  rule  from  which  there  has  been  no  Interlocutory 
appeal  shall  operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal  from  ™^^^°*  ^ 
giving  such  decision  upon  the  appeal  as  may  be  just  (e).  appeal. 

{e)  See  as  to  this  role,  JFhite  y.  Witt,  5  Ch.  D.  589. 

15.  No  appeal  to  the  Court  of  Appeal  from  any  interlocutory  order  (/),  Appeals  from 
or  from  any  order,  whether  final  or  interlocutory,  in  any  matter  not  ^^^p^^*^"^ 
being  an  action,  shall,  except  by  special  leave  of  the  Court  of  Appeal,  from  orders  in 
be  brought  after  the  expiration  of  twenty-one  days,  and  no  other  w***^LS°* 
appeal  shall,  except  by  such  leave,  be  brought  after  the  expiration  of  to  be  brought 
one  year.     The  said  respective  periods  shall  be  calculated,  in  the  case  J^*^ 

of  an  appeal  from  an  order  in  chambers,  from  the  time  when  such  days ;  other 
order  was  pronoimced,  or  when  the  appellant  first  had  notice  thereof,  appeal«  within 

on6  v©fljr 

and  in  all  other  cases,  from  the  time  at  which  the  judgment  or  order 
is  signed,  entered,  or  otherwise  perfected,  or,  in  the  case  of  the  refusal 
of  an  application,  from  the  date  of  such  refusal  (y).  Such  deposit  or 
other  security  for  the  costs  to  be  occasioned  by  any  appeal  shall  be 
made  or  given  as  may  be  directed  under  special  circumstances  by  the 
Court  of  Appeal  (A). 

(/)  As  to  what  orders  are  final  and  what  interlocutory,  see,  generally,  Seton,  Orders : 
pp.  1607—1610;  Mem,  1  Ch.  D.  41 ;  Standard  Co,  v.  Za  Grange,  3  C.  P.  D.  67. 

The  following  have  been  held  to  be  interlocutory: — Orders  on  applications  to  vary  what  inter- 
the  chief  clerk's  certificate,  though  combined  with  an  order  on  further  consideration  locutory ; 
(Cummins  t.  fferron,  4  Ch.  D.  787 ;  WhiU  t.  JFUt,  5  Ch.  D.  689) ;  order  against 
an  execution  creditor  on  summons  in  an  administration  suit  (Fheysey  v.  Fheyaey,  12 
Ch.  D.  305),  though  such  an  order  is  final  in  this  sense,  that  fre&  evidence  cannot 
be  used  on  tiie  appeal  without  leave  (Norton  v.  Compton,  27  Ch.  D.  392) ;  finding  in 
an  interpleader  issue  [M^ Andrew  y.  Barker ,  7  Ch.  D.  701) ;  a  decision  upon  a  special 
case  stated  by  an  arbitrator  {Collins  y.  PaddingUm  Vestry,  5  Q.  B.  D.  368 ;  but  see, 
contra,  Shuhrook  y.  Tufnell,  9  Q.  B.  D.  621) ;  ihidings  of  a  chancery  judge  on  agreed 
issues  of  fact,  judgment  being  Uien  reserved  {Krthl  y.  Burrell,  10  Ch.  D.  420 ; 
explained,  Lotoe  y.  Lowe,  ibid.  432 ;  commented  on,  Potter  y.  Cotton^  6  Ex.  D.  137). 

The  following  have  been  held  to  be  final:— An  order  overruling  a  demurrer  what  final. 
{Trowell  y.  Shenton,  8  Ch.  D.  318) ;  order  on  further  consideration  {Cummins  y.  Serron, 
4  Ch.  D.  787) ;  and  see  iZtf  Emmet,  13  Ch.  D.  484 ;  Es  Stockton  Iron  Co.,  10  Ch.  D. 
336. 

As  to  the  time  for  appealing  from  an  order  not  made  in  an  action,  see  r.  9,  and  Order  not 
notes  thereto,  ante,  p.  614.  made  la  an 
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The  notice  of  ap|x,-al  most  be  $erced  within  the  tw€nty'-mte  days  (Bx pmrU  Smjftrf^ 
5Ch.  D.  36o). 

ig)  The  dinmi-SAal  of  an  action  at  the  trial  {International  Society  t.  Moatow  Gm 
Co.,  7  Ch.  D.  241},  and  the  disallowance  of  a  creditor' a  claim  in  an  admiDiatrmtion 
suit  'R^.  ClfifffM,  20  Ch.  D.  134),  are  ♦*refnaals"  within  this  role. 

The  addition,  to  the  refusal,  of  an  order  as  to  costs  does  not  extend  the  time  for 
appealing  [Sir'xndHl  v.  Birmingham  Syndicate,  3  Ch.  D.  127 ;  24  W.  R.  911 ;  Hooper 
r.  Smithy  26  Ch.  D.  614) ;  but  where  the  order  contains  a  dedaraticm  so  M  to  bind 
the  rights  of  the  parties,  it  is  not  a  simple  "refusal*'  which  must  be  appealed 
from  within  twenty-one  days  {Jte  day  and  Tetley^  16  Ch.  D.  3 ;  and  see  Rt  MUhellj 
9  Ch.  D.  o). 

Where,  of  Reveral  claims  joined  in  one  application,  some  are  allowed  and  some 
refused,  an  appeal  from  the  refusal  must  be  brought  within  twenty-one  days  from 
the  date  of  the  refusal  (Trail  y.  Jackson,  4  Ch.  D.  7  ;  BerdaH  r.  Birminyham  Swtall 
ArmJt  Co.,  7  Ch.  D.  24). 

The  Court  may  give  Mpccial  leave  to  extend  the  time  for  appealing,  and,  exercising 
its  judicial  diiicretion,  Ls  bound  to  give  that  leave  whenever  the  interests  of  justice 
really  require  it  {lie  Manchester  Building  Society,  24  Ch.  D.  488).  For  insfeanoes  of 
the  application  of  this  rule,  see  International  Society  t.  Mokow  Ga»  Co.,  7  Ch.  D. 
241 ;  McAndrew  v.  Barker,  7  Ch.  D.  701  ;  Eighton  y.  Treheme,  48  L.  J.  Ex.  167; 
Re  Blyth  and  Young,  13  Ch.  D.  416  ;  Re  New  Callao,  22  Ch.  D.  484  ;  Ex  parte  Wardj 
U  CTi.  D.  292 ;  lU  Manuel,  7  Ch.  D.  711  ;  Craig  v.  Phillips,  7  Ch.  D.  249;  CoUino 
T.  raddington  VcMtry,  6  Q.  B.  D.  368  ;  Pheyney  v.  Pheyxey,  12  Ch.  D.  305,  in  which 
an  extension  of  time  was  refased  ;  and  Re  Baillie,  4  Ch.  D.  785  ;  Ex  parte  Tucker, 
12  Ch.  D.  308  ;  Re  Jacques,  18  Ch.  D.  392  ;  Re  Xormanton  Iron  Co.,  29  W.  B.  300 ; 
Taylor's  Cane,  8  Ch.  D.  613  ;  Re  Pad^tow  Assf^ciation,  20  Ch.  D.  137  (where  the 
appellant  was  not  a  party  to  the  order,  and  apx)ealed  as  soon  as  ke  knew  of  it) ;  Ex 
parte  Arden,  W.  N.  (1881),  237,  in  which  it  was  granted.  Leave  will  not  be  given 
on  an  ex  parte  application  {Re  Lawrence,  4  Ch.  D.  139).  As  to  applying  for  leave 
to  appeal  after  a  great  lapse  of  years,  see  Curtis  v.  Sheffield,  21  Oh.  D.  1.  As  to 
appeals  from  chambers,  see  Judicature  Act,  1873,  a.  50,  and  note  thereto,  mmte, 
p.  266. 

{h)  Security  for  costs  was  required  in  the  following  oases: — WUaom  v.  Smith, 
2  Ch.  D.  67 ;  45  L.  J.  Ch.  692 ;  24  W.  B.  421 ;  34  L.  T.  471,  where  the  special 
circumstances  were  the  appellant's  poverty,  and  the  great  length  of  the  evidence ; 
Clarke  v.  Roche,  46  L.  J.  Ch.  372 ;  25  W.  B.  309 ;  36  JL.  T.  78,  where  the  appellants 
had  failed  to  pay  costs  already  incurred;  Waddell  v.  Bloekey,  10  Ch.  D.  416 ;  27 
W.  B.  233  ;  40  L.  T.  286,  where  the  appellant  was  insolvent,  and  three  appeals 
had  been  brought  when  one  would  have  sufficed ;  Wilson  v.  Church,  11  Ch.  D.  576 ; 
27  W.  B.  843,  where  in  a  heavy  case  the  appellants  were  ordered  to  pay  200/.  into 
Court ;  Smith  v.  JFhite,  W.  N.  (1879),  203,  where  there  had  been  great  delay  in 
prosecuting  the  action ;  Stock  v.  Hooper's  Telegraph  Works,  "W.  N.  (1876),  230 ;  R$ 
Tees  Bottle  Co.,  20  Sol.  J.  684. 

It  makes  no  difference  that  both  parties  are  appealing  (Denee  ▼.  Maoon,  W.  N. 
(1879),  31). 

The  fact  that  the  appellants  are  foreigners  not  domiciled  in  England  is  a  '*  special 
circumstance,"  entitling  the  respondents  to  seonrity  (Grant  v.  Banque  Franco^ 
Egyptienne,  2  C.  P.  D.  430;  47  L.  J.  Ch.  41;  26  W.  B.  68;  38  L.  T.  622; 
Naersnoss  Shipping  v.  Royal  Mail  Co.,  W.  N.  (1880),  133).  So  where  the  appellant 
is  resident  out  of  the  jurisdiction  (Re  Kathleen  Mavoumeen,  W.  N.  (1878),  215). 

If  an  appellant  is  insolvent  and  the  Court  is  of  opinion  that  he  is  vexatiously 
and  unreasonably  prosecuting  the  appeal,  he  will  be  ordered  to  give  security  ( Ustl 
V.  Brearley,  3  C.  P.  D.  206  ;  26  W.  B.  371).  Where  the  question  at  issue  had  not 
been  previously  considered  in  a  Court  of  Error,  the  Court  of  Appeal  refused  to 
order  an  insolvent  appellant  to  give  security  (Rourke  v.  White  Mosa  Colliery  Co., 
1  C.  P.  D.  566). 

The  fact  that  the  appellant  has  not  complied  with  a  bankruptcy  summons  will 
entitle  the  other  side  to  security  (Nixon  v.  Sheldon,  W.  K.  (1884),  81 ;  63  L.  J.  Ch. 
624;  50L.  T.  425). 

The  mere  poverty  of  the  appellant,  moreover,  is  sufficient  ground  for  requiring 
security  (Har/M;Ar  v.  Ashberry,  19  Ch.  D.  84  ;  30  W.  B.  112)  ;  and  see  Gaihercole  v. 
Smith,  W.  N.  (1886),  102 ;  Morecroft  v.  Evans,  W.  N.  (1882),  189 ;  Re  Indian 
Mining  Co,,  22  Ch.  D.  83.  An  appellant  who  is  dearly  liable  to  give  security 
ought  to  offer  it  without  waiting  for  an  application  to  be  made  to  the  Court,  ai^ 
such  offer,  if  reasonable,  ought  to  be  accepted.  If  afterwards  an  application  is 
nuide  to  the  Court,  the  Court  in  dealing  wiUi  the  costs  will  consider  whose  conduct 
made  the  application  necessary  (The  Constantine,  4  P.  D.  156  ;  27  W.  B.  747). 

Wherever  an  order  absolute  xor  winding-up  a  company  has  been  made,  and  that 
order  is  appealed  from  by  the  company  itsdf,  without  anyone  ^Ase  being  made 
responsible  for  costs,  the  dourt  will  be  ready  to  entertain  an  application  for  security 
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{He  Diamond  Fuel  Co.,  13  Ch.  D.  400;  28  W.  R.  309  ;  41  L.  T.  373  ;  Se  Fhoiographie    Oid.  LVm. 
ArtteW  Aeeociation,  23  Ch.  D.  370  ;  31  W.  R.  609).  

An  application  for  secmitj  must  be  made  promptly,  otherwise  it  will  be  refused  Application 
{Corporation  of  Saltaah  v.  Goodman,  W.  N.  (1880),  167  ;  43  L.  T.  464).  must  be  made 

In  Grant  v.  Manque  Franco- Egyptienne,  1  C,  P.  D.  143  ;  24  W.  R.  339  ;  34  L.  T.  promptly. 
470,  it  was  held  that  after  the  costs  incident  to  an  appeal  had  been  actually  incurred 
by  the  respondent,  and  after  the  time  had  been  fixea  tor  hearing  the  appeal,  it  was 
too  late  to  ap]^ly  for  security  ;  and  see  Ex  parte  Hutchine  and  Homer,  W,  W.  (1879),  99. 
But  special  circumstances  may  justify  an  application  at  a  very  late  moment  {He  In- 
dian Mining  Co.,  22  Ch.  D.  83).  The  applicant  must  of  course  make  good  the 
grounds  on  which  his  application  is  based,  otherwise  it  will  be  dismissed  {Potter  v. 
Cotton,  W.  N.  (1879),  204). 

It  is  not  the  practice  of  the  Court  of  Appeal  when  ordering  an  appellant  to  give  Order  to  give 
security  for  costs  to  fix  a  time  within  which  this  must  be  done  {Polini  v.  Gray,  security  must 
Sturla  V.  Freeeia,  11  Ch.  D.  741 ;  28  W.  R.  81 ;  40  L.  T.  861,  explaining  on  this  ^  complied 
point,  He  Ivory,  10  Ch.  D.  372) ;  if  the  order  is  not  complied  with  within  a  *'  reason-  "^^  ^  a 
able  time"  the  respondent  may  move  to  dismiss  the  appeal  for  want  of  prosecution  ;  reasonable 
but  what  is  a  *^  reasonable  time**  depends  on  the  circumstances  of  the  case  (Po/ini  v.  time. 
Gray  ;  Sturla  v.  Freeeia  ;   Vale  v.  Oppert,  5  Ch.  D.  633  ;  26  W.  R.  610).     Where  an 
appellant  had  neglected  to  comply  with  the  order  for  nine  months,  the  appeal  was 
dismissed  with  costs  for  want  of  prosecution  {Juddy.  Green,  4  Ch.  D.  784  ;  46  L.  J. 
Ch.  267  ;  25  W.  R.  293 ;  36  L.  T.  873) ;  and  see  Ex  parte  Isaacs,  10  Ch.  D.  1  ; 
47  L.  J.  Bkcy.  Ill ;  27  W.  R.  297  ;  39  L.  T.  620  ;  Kanitz  v.  Scarborough,  W.  N. 
(1878),  216.    If  a  time  is  limited  and  security  is  not  g^ven  within  that  time,  the 
right  to  appeal  is  gone  {Harris  v.  Fleming,  30  W.  R.  665). 

Application  for  security  is  made  by  motion  on  notice,  but  leave  to  serve  the  notice 
is  not  necessary  {GrilU  v.  DUlon,  2  Ch.  D.  326  ;  46  L.  J.  Ch.  432;  24  W.  R.  481 ; 
34  L.  T.  781). 

The  security  is  to  be  of  such  amount  and  given  at  such  times  and  in  such  manner  Amount  and 
and  form  as  the  Court  or  judge  shall  direct  (Ord.  LXV.  r.  6,  post,  p.  641) ;  the  form  of 
amount  depends  on  the  probaUe  costs  of  the  appeal  {Moreerofi  v.  Evans,  W.  N.  aeounty. 
(1882),  189). 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of  pro-  Stay  of  pro- 
ceedings under  the  decision  appealed  from,  except  so  far  as  the  Court  <^®®^"^8r8. 
appealed  from,  or  any  judge  thereof,  or  the  Court  of  Appeal,  may 
order;  and  no  intermediate  act  or  proceeding  shall  be  invalidated, 
except  so  far  as  the  Court  appealed  from  may  direct  {%). 

(t)  This  rule  g^ves  concurrent  jurisdiction  to  the  Court  below  and  the  Court  of  Jurisdiction 
Appeal  as  to  staying  proceedings  pending  an  appeal ;  and  rule  17  does  not  take  of  Court  of 
away  the  jurisdiction  of  the  Court  of  Appeal,  but  only  requires  that  it  shall  not  be  Appeal  and 
exercised  till  an  application  has  first  been  made  to  the  Court  below ;  if  the  Court  Court  below, 
below  has  refused  tne  application,  a  renewal  of  it  before  the  Court  of  Appeal  is  not 
strictly  an  appeal,  and  need  not  be  brought  within  twenty- one  days  {Cropper  v. 
Smith,  24  Ch.  D.  306),  and  see  Att.-Gen.  v.  Swansea  Improvements  Co.,  9  Ch.  I).  46, 
and  Otto  v.  Lindford,   18  Ch.  D.  394.     If  the  action  has  been  dismissed  the  Court 
below  would  seem  to  have  no  further  jurisdiction  in  the  matter,  and  if  for  any 
reason  it  is  desired  to  keep  matters  in  statu  quo  pending  an  appeal,  application  must 
be  made  to  the  Court  of  Appeal  {Wilson  v.  Church,  11  Ch.  J3.  676) ;  but  any  pro- 
ceeding;- under  the  order  of  dismissal,  e.  g.,  recovery  of  costs,  may  be  stayed  by  the 
Court  below  {Otto  v.  Lindford). 

The  application  is  by  motion  on  notice  {Herring  v.  Clobery,  12  Sim.  410  ;  Eepuhlie  Annlication  is 
ofFeru  v.  Weguelin,  24  W.  B.  297).  by  motion. 

Where  an  appellant  obtains  an  order  to  stay  payment  out  of  Court  pending  an 
appeal  he  must  undertake  to  pay  the  difference  between  the  income  actually  pro- 
duced by  the  fund  and  interest  at  four  per  cent.,  and  (if  the  fund  has  been  sold)  the 
expenses  of  the  sale  and  re-investment  {Brewer  v.  Ywke,  20  Ch.  D.  669 ;  Bradford  v. 
Toung,  28  Ch.  D.  18). 

The  Court  will  stay  proceedings  pending  an  appeal  where  it  is  necessary  to  Stay  of  pro- 
prevent  the  appeal,  if  successful,  from  being  nugatory  ( Wilson  v.  Church,  (No.  2),  ceedings, 
12  Ch.  D.  464  ;  Folini  v.  Gray,  12  Ch.  B.  438 ;   Walbum  v.  Ingilby,  1  My.  &  K.  79 ;  when  granted. 
Bradford  v.  Young) ;  or  if  irreparable  mischief  might  otherwise  result  ( Waif  ord  v. 
Walford,  3  Ch.  812 ;  Barrs  v.  Fewkes,  1  Eq.  392) ;  and  see  Gibbs  v.  Daniel,  4  Giff. 
41,  n. ;  Balli  v.    Universal  Assurance,  10  W.  R.  327;  Adair  y.  Young,  11  Ch.  D. 
136.    A  plaintiff  having  obtained  an  order  for  production  of  documents,   was 
restrained  from  inspectmg  them,  pending  an  appeal  from  the  order  {Kelly  v. 
Hutton,  16  W.  B.  916).    A  shareholder  pronounced  a  contributory  was  idlowed  to 
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Ord.  LVm. 


When  de- 
fendant need 
not  answer 
pending" 
appeal  wn  to 
demurrer. 

When  refused. 

In  cane  of 

injunction. 


TermHim- 
p<iM5d  on 
party  appeal- 
ing. 

CoMtfl  of 
motion  to  Htay 
proceedingM. 


No  sta^  of 
execution  for 
coats  pending 
an  appeal. 


pay  calls  into  Court,  pending  an  appeal  {Jopp'a  Ca»e,  W,  N.  (1867),  192) ; 
Coit/er  V.  I'lnchf  20Beav.  555  ;  Bourne  v.  Buckton^  35  L.  J.  Ch.  851  ;  LordT.  Colcim^ 
1  I>r.  &  Sm.  475;  Wood  r.  Farthing,  8  W.  R.  425;  PortarlingUm  r.  Ikumtr^  II 
W.  R.  8(39 ;  Price  y.  Salutbury,  ibid.  1014 ;  Garciat  t.  JUeurdo,  1  Fh.  498 ; 
Aberaman  Iron  Worki  v.  fVitkeru,  6  Eq.  486,  619. 

So  where  a  demurrer  to  diBcovery  has  been  OTerroled,  and  the  defendant  appeals^ 
the  Court  will  stay  proceedings  to  enforce  an  answer  if  there  has  been  no  dcuay,  or 
if  the  defendant  would  be  prejudiced  by  answering  {Drake  y.  Drake,  3  Hare,  628  ; 
Oarcian  v.  Ricardo,  1  Ph.  498  ;  Saunders  ▼.  Richardton,  2  W.  R.  368). 

But  the  application  has  been  refused  where  the  appeal  has  been  considered  hope- 
loss  (Lord  y.  Colvin,  1  Dr.  &  Sm.  475),  or  if  the  efTect  of  staying  proceedings  would 
bo  a  reversal  of  the  order ;  thus,  where  an  injunction  had  been  granted  and  a 
motion  for  a  new  trial  of  issues  was  being  carried  by  appeal  to  the  House  of  IjOfds, 
the  Court  refused  to  dissolve  the  injunction  pending  the  appeal  {Pam  ▼.  BMqf, 
3  K(i.  308).  So,  where  an  injunction  was  refused  the  defendant  could  not  be 
restrained,  pending  an  appeal,  (Gallotcay  y.  Mayor  of  London,  4  De  G.  J.  &  S.  69 ; 
see  At  her  ton  y.  British  Nation  Assurance  Society,  6  Ch.  720).  And  where  the 
defendant  had  been  ordered  to  execute  a  oonyeyance,  and  applied  to  Bospend  soch 
execution,  pending  an  appeal,  the  application  was  refused,  on  the  plaintiff 
consenting  tnat  notice  of  the  appeal  should  be  endorsed  on  the  oonyeyanoe  ( WiUam 
V.  West  Ilartlepool  Railway  Company,  34  Beay.  414).  A  defendant  oordered  to 
transfer  articles  of  furniture  to  the  pMatifP  was  not  idlowed  to  retain  them  pending 
an  appeal  (Harrington  t.  Harrington,  3  Ch.  664).  And  costs  have  been  ordered  to 
be  paid  into  Court  notwithstanding  an  appeal  {Colyer  y.  Colyer,  10  W.  R.  748 ; 
Archer  v.  Hudson,  8  Beay.  321 ;  see  Burdick  y.  Garrick,  6  Ch.  463 ;  bnt  see  Many 
y.  Nickalls,  8  Ch.  206 ;  Cooper  y.  Cooper,  2  Ch.  D.  492) ;  and  terms  haye  been 
imposed  on  the  party  appealing  and  desiring  to  stay  proceedings  (Taylor  y.  MtdUmd 
Railway  Company,  9  W.  K.  164 ;  Mcintosh  y.  Gre€U  Western  Railway  Company^  13 
W.  R.  1029  ;  Monypenny  y.  Mony penny,  8  W.  R.  430). 

The  costs  of  the  motion  to  stay  must,  as  a  general  rule,  be  paid  by  the  applicant, 
whether  successful  or  not  (Merry  y.  NickaUs,  8  Ch.  206 ;  21  W.  R.  306 ;  Cooper  y. 
Cooper,  2  Ch.  D.  492 ;  Morgan  y.  Elford,  4  Ch.  D.  362 ;  26  W.  R.  136  ;  Aiherton  y. 
British  Nation  Assurance  Company,  6  Ch.  720 ;  Grant  y.  Banque  FrancO'Egyptienme^ 
3  C.  P.  D.  202  ;  26  W.  R.  669).  But  the  Court  has  a  discretion  (EarlofSkrewdmry 
y.  Trappes,  2  De  G.  F.  &  J.  172  ;  Burdiek  y.  Garrick,  6  Ch.  463  ;  Wa^ordY.  Walfotd^ 
3  Ch.  812 ;  6  Ch.  455,  n.  (4) ;  Adair  y.  Young,  11  Ch.  D.  136). 

The  Court  will  not  stay  execution  for  costs  pending  an  appeal ;  the  coeta  must  be 
paid  at  once  on  the  undertaking  of  the  solicitor  who  receiyee  them  to  refond  in  case 
the  decision  is  reversed.  If  the  solicitor  declines  to  g^ye  the  undertaking  the  coeta 
must  be  paid  into  Court  (Grant  y.  Banque  Franco- Bgyptienne,  3  C.  P.  D.  202 ;  26 
W.  R.  669 ;  Morgan  y.  Elford,  4  Ch.  D.  388 ;  26  W.  R.  136 ;  Cooper  y.  Cboper, 
2  Ch.  D.  492 ;  24  W.  R.  628) ;  and  see  Otto  y.  Lindford,  18  Ch.  D.  394. 


Applications 
to  be  made 
first  to  the 
Court  or  judge 
below. 


Application 
to  be  by 
motion. 

Allowance  of 
interest  on 
stay  of  execa- 
tion. 


17.  Wherever  under  these  rules  an  application  may  be  made  either 
to  the  Court  below  or  to  the  Court  of  Appeal,  or  to  a  judge  of  the 
Court  below  or  of  the  Court  of  Appeal,  it  shall  be  made  in  the  first 
instance  to  the  Court  or  judge  below  (/). 

(j)  See  note  to  r.  16. 

18.  Every  application  to  a  judge  of  the  Court  of  Appeal  shall  be  by 
motion,  and  the  provisions  of  Order  LII.  shall  apply  thereto. 

19.  On  an  appeal  from  the  High  Court,  interest  for  such  time  as 
execution  has  been  delayed  by  the  appeal  shall  be  allowed  imless  the 
Court  or  a  judge  otherwise  orders,  and  the  taxing  officer  may  compute 
such  interest  without  any  order  for  that  purpose  {k), 

(k)  This  rule  is  new. 

[Old.  L1X.  relates  to  Diyisional  Courts.     Two  farther  mles  were  added  by 
R.  S.  C,  October,  1884.] 
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OEDEE  LX. 
Offioebs. 

1.  All  officers  who  at  the  time  when  these  roles  come  into  operation  Existing 
are  attached  to  the  Chancery  Division  of  the  High  Court  shall  remain  ^ems^  with 
attached  to  the  said  division ;  and  all  officers  who  at  the  time  afore-  their  dlvi- 
said  are  attached  to  the  Queen's  Bench  Division  shall  remain  attached  ^^^^' 

to  the  said  division;  and  all  officers  who  at  the  time  aforesaid  are 
attfiuihed  to  the  Probate,  Divorce  and  Admiralty  Division  shall  remain 
attached  to  the  said  division. 

2.  Officers  attached  to  any  division  shall  follow  the  appeals  from  Officers  to 

follow 

the  same  division,  and  shall  perform  in  the  Court  of  Appeal  analogous  appeals, 
duties  in  reference  to  such  appeals  as  the  registrars  and  officers  of  the 
Court  of  Chancery  usually  performed  as  to  rehearings  in  the  Court  of 
Appeal  in  Chancery,  and  as  the  masters  and  officers  of  the  Courts  of 
Queen's  Bench,  Common  Fleas,  and  Exchequer  respectively  performed 
as  to  appeals  heard  by  the  Court  of  Exchequer  Chamber. 

3.  The  office  of  Master  of  the  Supreme  Court  of  Judicature  shall  be  Masters  of 
deemed  to  be  substituted  for  the  several  offices  specified  in  the  first  Comt^to^^ 
part  of  the  first  schedule  to  the  Supreme  Court  of  Judicature  (Officers)  substituted 
Act,  1879,  and  all  enactments  and  documents  referring  to  any  of  those  offi(^^ 
offices,  or  to  any  of  the  persons  holding  them,  shall,  unless  the  context 
otherwise  requires,  be  construed  and  have  effect  accordingly  {I ). 

(/)  See  this  Act,  ante,  p.  291. 

4.  "Where,  by  the  practice  of  the  Chancery  Division,  recognizances  Reoogni- 
are  required  to  be  given,  such  recognizances  shall  be  given  to  the  two  ^^v^to  two 
senior  chief  clerks  for  the  time  being  of  the  judge  to  whom  the  cause  senior  chief 
or  matter  is  assigned  ;  and  when  the  same  are,  by  any  judgment  or  ^  ^    ' 
order,  directed  to  be  vacated,  the  proper  officer  shall,  on  due  notice 

thereof,  attend  one  of  the  said  chief  clerks,  who  shall  thereupon  vacate 
such  recognizances  in  the  usual  manner. 


OBDEB  LXI. 

Centbal  Office. 

1 .  The  central  office  shall,  for  the  convenient  despatch  of  business,  be  Central  office 
divided  into  the  departments  specified  in  the  first  column  of  the  follow-  ^^to  depart- 
ing scheme,  and  the  business  of  the  office  shall  be  distributed  among  ments,  and 
the  departments  in  accordance  with  that  scheme,  and  shall  be  per-  diBtrihuted 
formed  by  the  several  officers  and  derks  in  the  said  office  who  are  now  aooozdingly. 
charged  with  the  same  or  similar  duties,  and  by  such  others  as  may 
from  time  to  time  be  appointed  by  lawful  authority  for  that  purpose. 
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Scheme. 


Name  of  Department. 


1.  Writ,  appearance, 
and  judgment. 


2.  Summons     and 
order. 


3.  Filing  and  reoord. 


4.  Taxing   .. 


6.  Enrolment 

6.  Judgments      and 

married  wo- 
men's aoknow- 
ments. 

7.  Bills  of  sale 


8.  Queen's  Remem- 

branoer. 

9.  Crown  Office     .. 
10.  Associates  .. 


Bunnew. 


The  sealing  and  issue  of  writs  of  summons  for  tlie  commence- 
ment of  actions. 

The  entry  in  the  cause  book  of  writs  of  summons,  appear- 
ances, and  judgments.  

The  sealing  and  issue  of  notices  for  service  under  Ord.  XVT. 
r.  48. 

The  receipt  and  filing  of  pleadings  and  notices  deUyered  on 
entry  oi  judgment. 

The  transaction  of  all  business  heretofore  condacted  in  tbe 
Record  and  Writ  Office,  except  such  part  thereof  aa  is 
transacted  in  the  Record  Department. 

The  issue  of  summonses  in  the  Queen's  Bench  Division,  and 
the  drawing  up  of  all  orders  made  either  in  Court  or  in 
chambers  in  that  division. 

The  filing  of  all  affidavits  to  be  filed  in  the  Central  Office, 
and  all  depositions  to  be  used  in  the  Chancery  Division, 
and  such  other  documents  as  may  from  time  to  time  be 
directed  by  the  masters  to  be  filed,  and  tiie  making  and 
examination  of  office  copies  of  documents  filed  in  the 
department. 

The  custody  of  all  deeds  and  documents  ordered  to  be  left 
with  the  majsters. 

The  business  heretofore  performed  in  the  Report  Office 
under  the  direction  and  control  of  the  clerks  of  records  and 
writs. 

The  taxation  of  costs  in  the  Queen's  Bench  Division,  except 
such  costs  as  have  heretofore  been  taxed  in  the  Queeirs 
Remembrancer's  Office  or  the  Crown  Office. 


The  business  heretofore  perfonned  in  the  Enrolment  Office. 

itry  of  judgments,  execution,  &c.,  and  the 
lowledgments  of  deeds  by  mairied  women. 


The  registry  of  judgments,  execution,  &c.,  and  the  registry 
of  acknc 


The  registry^of  bills  of  sale  and  other  duties  connected  there- 
with. 

The  business  heretofore  performed  in  the  Queen's  Remem- 
brancer's Office. 

The  business  heretofore  perfonned  in  the  Crown  Office. 

The  business  heretofore  pezformed  in  the  Associates'  Offices. 


Despatch  of 
busmess  at 
the  central 
office. 


2.  It  sliall  be  the  special  duty  of  one  of  the  masters  to  be  present 
at,  and  control  the  business  of,  the  central  office,  and  to  give  the 
necessary  directions  with  respect  to  questions  of  practice  and  proce- 
dure relating  to  the  business  thereof.  The  masters  shall  select  five  of 
their  number  to  discharge  this  duty  in  turn,  according  to  a  rota  to  be 
fixed  by  themselres,  and  each  of  such  masters  according  to  his  turn 
shall  discharge  such  duty  daily  for  a  period  of  not  less  than  one 
month  at  a  time. 
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[Rale  3  applies  only  to  taxaidon  of  oosts  in  the  Queen's  Bench  Division.    In  the      Ord.  LXI. 


Ghanoery  Division  oosts  are  taxed  by  taxing  masters  appointed  under  6  &  6  Vict. 
c.  103,  B.  4.  The  taxing  masters  attend  daily  at  their  offices  in  the  Royal  Courts, 
except  in  vacation,  when  one  master  only  attends  and  taxes  costs  in  urgent  cases.] 

4.  The  arrangements  made  under  the  two  last  preceding  rules  shall  -^""^fi^' 
be  pubHdy  announced  in  such  manner  as  the  Lord  Chief  Justice  of  announced. 
England  shall  from  time  to  time  direct. 

6.  Every  master,  and  every  first  and  second-class  clerk  in  the  filing  Authority  to 
and  record  department,  shall,  by  virtue  of  his  office,  have  authority  to  qj^  affidavits, 
take  oaths  and  affidavits  in  the  Supreme  Court. 

6.  The  official  seals  to  be  used  in  the  central  office  shall  be  such  as  Official  seals, 
the  Lord  Chancellor  from  time  to  time  directs. 

7.  All  copies,  certificates,  and  other  documents  appearing  to  be  Sealed  copies, 
sealed  with  a  seal  of  the  central  office  shall  be  presumed  to  be  office  ^^JJJ^  • 
copies  or  certificates  or  other  documents  issued  from  the  central  office,  evidence, 
and  if  duly  stamped  may  be  received  in  evidence,  and  no  signature  or 

other  formality,  except  the  sealing  with  a  seal  of  the  central  office, 
shall  be  reqtiired  for  the  authentication  of  any  such  copy,  certificate, 
or  other  document. 

8.  It  shall  not  be    necessary  to  enrol  any  judgment  or  order.  Enrolment 
whether  dated  before  or  since  the  commencement  of  the  Principal  Act.  &©?  to  be^ 

9.  All  deeds  which  by  any  statute  or  statutory  rule  are  directed  or  unnecessary, 
permitted  to  be  enroUed  in  any  of  the  Courts  whose  jurisdiction  has  Deeds  to  be 
been  transferred  to  the  High  Court  of  Justice  may  be  enrolled  in  the  ^^imeS    ° 
enrolment  department  of  the  central  office.  Department. 

10.  A  scheme  under  the  Bailway  Companies  Act,  1867,  shall  be  Scheme  under 
enrolled  in  the  enrolment  department  of  the  central  office.  Gompeuues 

11.  A  scheme  under  the  Act  in  rule  10  mentioned  shall  not  be  Act,  1867. 
enrolled  unless  notice  of  the  order  confirming  it  has  at  least  once  in  Order  of  oon- 
every  entire  week,    reckoned    from    Sunday  morning  to  Saturday  be  advertised, 
evening,  which  elapses  between  the  pronouncing  of  the  order  and  the 
expiration  of  thirty  days  from  the  pronouncing  thereof,  been  inserted 

in  such  two  newspapers  as  shall  have  been  appointed  by  the  judge 
for  the  insertion  of  advertisements  under  the  order  made  pursuant 
to  that  Act,  nor  unless  the  newspapers  containing  those  notices 
are  produced  to  the  proper  officer  when  the  scheme  is  presented  for 
enrohnent. 

12.  Ail  acknowledgments  required  for  the  purpose  of  enrolling  any  Acknowledg- 
deed  or  other  document  may  be  made  before  the  clerk  of  enrolments  ™Jf}*«  '^  ^- 

,    .  X  •  •      /    \  rollmg  deeds, 

or  before  a  master,  as  occasion  may  require  (m).  &o. 

(m)  This  role  is  from  Cons.  Ord.  L  r.  40. 

13.  The  records  of  all  deeds  and  recognizances  enrolled  shall  be  Enrolments 
sent  by  the  clerk  of  enrolments,  so  long  as  that  office  shall  continue,  ^^Jjli*^^ 
or  by  the  proper  officer  of  the  enrolment  department,  to  the  Public  Public  Record 
Becord  Office,  BoUs  Yard,  within  two  years  from  the  time  of  the  ^^<^* 
enrolment  thereof  (n). 

(n)  This  rule  is  from  Cons.  Ord.  I.  r.  41. 
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Ord.  LXI.         14.  No  recognizance  shall  be  enrolled  after  six  months  from  the 
.j^gl^j.  acknowledgment  thereof,  except  under  special  Giieomstaaoes,  and  by 

enrolment.  an  Order  made  by  the  Court  or  a  judge  upon  motion  for  the  enrolment 
thereof  after  that  time  (o). 

(o)  This  role  is  from  Cons.  Ord.  XLII.  r.  12. 

No  order  on  15.  No  order  made  on  a  petition,  and  no  order  to  make  a  submis- 

passed'untU '    ^^^  ^^  arbitration,    or  an  award,    an  order  of  the  Court,  and  no 

original  peti-    judgment  or  order  wherein  any  written  admissions  of  evidence  are 

filed       '         entered  as  read,  shall  be  passed,  until  the  original  petition,  submission 

to  arbitration,  or  award,  or  written  admissions  of  evidence,  shall  have 

been  filed  in  the  central  office,  or,  where  the  proceedings  are  taken 

in  a  district  registry,  in  the  district  registry,  and  a  note  thereof  made 

on  the  judgment  or  order  by  the  proper  officer  {p). 

(p)  This  role  is  from  Cons.  Ord.  XXIII.  r.  23. 

Date  of  filing       16.  Upon  every  pleading  or  other  proceeding  which  is  filed  in  the 
P  ^*     central  office,  the  date  of  filing  the  same  shall  be  printed  or  written  (y). 

(q)  This  rule  is  from  Cons.  Ord.  I.  r.  45. 

Indexes  to  17.  Proper  indexes  or  calendars  to  the  files  or  bundles  of  all  docu- 

to^  kept  and  °i6^^8  ^^^  ^^  ^^^  central  office  shall  be  kept,  so  that  the  same  may  be 
conveniently  referred  to  when  required ;  and  such  indexes  or  calendars 
and  documents  shall,  at  all  times  during  office  hours,  be  accessible  to 
the  public  on  payment  of  the  usual  fee  (r). 

(r)  This  rule  is  from  Cons.  Ord.  I.  r.  46. 


to  be  acces- 
sible. 


Entry  of  time 
of  deliyeriiig 
certificate, 
with  name  of 
cause  and 
date  of  cer- 
tificate: 
of  time  of 
delivery  of 
other  docu- 
ments; 
such  entry  to 
be  accessible. 

Beferenoe  to 
record  to  be 
written  or 
stamped  on 
documents. 


Dates  of 
judgments, 
&c.  to  be 
entered  in 
cause  books. 


18.  There  shall  also  be  entered  in  proper  books  kept  for  the  purpose 
the  time  when  any  certificate  is  delivered  at  the  central  office  to  be 
filed,  with  the  name  of  the  cause  and  the  date  of  the  certificate; 
and  the  like  entry  shall  be  made  of  the  time  of  delivery  of  every  other 
document  filed  at  the  central  office ;  and  such  books  shall,  at  all  times 
during  office  hours,  be  accessible  to  the  public  on  payment  of  the 
usual  fee  (s). 

(«)  This  rule  is  from  Cons.  Ord.  I.  r.  47. 

19.  Every  judgment,  order,  certificate,  petition,  or  document  made, 
presented,  or  used  in  any  cause  or  matter,  shall  be  distinguished  by 
having  plainly  written  or  stamped  on  the  first  page  thereof  the  year, 
the  letter,  and  the  number  by  which  the  cause  or  matter  is  distinguished 
in  the  books  kept  at  the  central  office  (/). 

[t)  This  rule  is  from  Cons.  Ord.  I.  r.  48. 

20.  There  shall  also  be  entered  in  the  cause  books,  the  date  of  every 
judgment,  order,  and  certificate  made  in  every  cause  or  matter  («). 

(fi)  This  rule  is  from  Cons.  Ozd.  I.  r.  49. 
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21.  Tlie  entry  of  every  judgment  and  order  in  sueli  cause  books  in     Oid.  LXI. 
the  Chancery  Division,  shall  contain  a  reference  to  the  date  and  folio  ReferenoeatT 
of  the  registrar's  book  in  which  the  judgment  or  order  has  been  dates  and 

(v)  This  rule  is  from  Cons.  Ord.  I.  r.  60. 

22.  The  registrar  of  judgments  shall  not  receive  any  memorandum  Time  for 
of  a  judgment,  execution,  lis  pendens ^  order,  rule,  annuity,  Crown  ^^^c™^ 
debt,  or  other   incumbrance,   or   any  memorandum  of   satisfaction  of  judgment, 
relating  to  the  same,  for  registration,  after  the  hour  of  two  in  the  ^J^^  regis- 
aftemoon. 

23.  The  derk  of  enrolments  and  each  of  the  following  registrars,  Official 
namely-  ««^~- 

(a)  The  registrar  of  bills  of  sale ; 

(b)  The  registrar  of  certificates  of  acknowledgments  of  deeds  by 

married  women ; 

(c)  The  registrar  of  judgments ; 

shall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on  pay- 
ment of  the  prescribed  fee,  cause  a  search  to  be  made  in  the  registers 
or  indexes  under  his  custody,  and  issue  a  certificate  of  the  result  of 
the  search. 

24.  Eor  the   purpose  of   enabling   all   persons  to  obtain   precise  Certificate  of 

information  as  to  the  state  of  any  cause  or  matter,  and  to  take  the  P^ooeedmgs 

•^  '  in  a  cause  or 

means  of  preventing  improper   delay  in  the  progress  thereof,  the  matter  to  be 
proper  officer  shall  at  the  request  of  any  person,  whether  a  party  or  fif*^^* 
not  to  the  cause  or  matter  inquired  after,  but  on  payment  of  the  usual 
fee,  g^ve  a  certificate  specifying  therein  the  dates  and  general  descrip- 
tion of  the  several  proceedings  which  have  been  taken  in  such  cause 
or  matter  in  the  central  office  (w). 

{w)  This  rule  is  from  Cons.  Ord.  I.  r.  68. 

25.  The  masters  shall  execute  the  office  of  the  registrar  for  the  Masters  to  act 
purposes  of  the  Bills  of  Sale  Act,  1878,  and  the  Bills  of  Sale  Act,  1878,  J^^^^^^ 
Amendment  Act,  1882,  and  any  one  of  the  masters  may  perform  all  or  Sale  Acts, 
any  of  the  duties  of  the  registrar. 

26.  A  memorandum  of  satisfaction  may  be  ordered  to  be  written  Entry  of  satis- 
upon  a  registered  copy  of  a  bill  of  sale,  on  a  consent  to  the  satisfaction,  '|°^?^  ^  ^^ 
signed  by  the  person  entitled  to  the  benefit  of  the  bill  of  sale,  and 

verified  by  affidavit,  being  produced  to  the  registrar,  and  filed  in  the 
central  office. 

27.  Where  the  consent  in  the  last  preceding  rule  mentioned  cannot  How  effected 
be  obtained,  the  registrar  may,  on  application  by  summons,  and  on  !i?®-'"^  *'*"^' 
hearing  the  person  entitled  to  the  benefit  of  the  bill  of  sale,  or  on 

affidavit  of  service  of  the  smnmons  on  that  person,  and  in  either  case 
on  proof  to  the  satisfaction  of  the  registrar  that  the  debt  (if  any)  for 
which  the  bill  of  sale  was  made  has  been  satisfied  or  discharged,  order 
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Ord.  LXI.     a  memorandum  of  satisfaction  to  be  written  npon  a  registered  copy 
thereof. 

28.  No  affidavit  or  record  of  tlie  Court  shall  be  taken  out  of  the 
central  office  without  the  order  of  a  judge  or  master,  and  no  ttdpama 
for  the  production  of  any  such  document  shall  be  issued  (x). 


Records  not 
to  be  remoyed. 


Deposit  to 
answer  fees. 


Documents, 
where  depo- 
sited. 


Filing  and 
transmitting 
of  certificates, 
petitions,  ad- 
missions of 
evidence, 
submissions 
to  arbitration, 
and  awards 
made  orders 
of  Court. 


Forms. 


W  Cf .  Cons.  Ord.  I.  r.  42. 

29.  Any  officer  of  the  central  office,  being  required  to  attend  wil^ 
any  record  or  document  at  any  assizes  or  at  any  Court  or  place  out  of 
the  Boyal  Courts  of  Justice,  shall  be  entitled  to  require  that  the 
solicitor  or  party  desiring  his  attendance  shall  deposit  with  hun  a 
sufficient  sum  of  money  to  answer  his  just  fees,  charges,  and  expenses 
in  respect  of  such  attendance,  and  undertake  to  pay  any  further  just 
fees,  charges,  and  expenses  which  may  not  be  fully  answered  by  such 
deposit  (y). 

(y)  This  rule  is  from  Cons.  Ord.  I.  r.  43. 

30.  Where  any  deeds  or  other  documents  are  ordered  to  be  left  or 
deposited,  whether  for  safe  custody  or  for  the  purpose  of  any  inquiiy 
iu  chambers,  or  otherwise,  the  same  shaU  be  left  or  deposited  in  the 
central  office,  and  shall  be  subject  to  such  directions  as  may  be  given 
for  the  production  thereof  (z). 

(z)  This  rule  is  from  Cons.  Ozd.  XTiTT.  r.  3. 

31.  All  certificates  of  the  chief  clerk  of  a  judge  and  all  petitions  and 
written  admissions  of  evidence  whereon  any  order  is  founded,  and  all 
submissions  to  arbitration  made  orders  of  the  Court,  shall  be  trans- 
mitted to  and  left  at  the  central  office,  to  be  there  filed  or  preserved. 
And  all  office  copies  thereof,  or  of  any  part  thereof  that  may  be 
required,  shall  be  ready  to  be  delivered  to  the  party  requiring  the 
same  within  forty-eight  hours  after  the  same  shall  have  been  be- 
spoken (a). 

(a)  This  rule  is  from  Cons.  Ord.  I.  r.  44. 

32.  The  forms  contained  in  the  Appendices  shall  be  used  in  or  for 
the  purposes  of  the  central  office,  with  such  variations  as  circumstanoes 
may  require  (h), 

{b)  For  these  forms,  see  i^fra. 


Power  to  pre-      33.  The  masters  may  from  time  to  time  prescribe  the  use  in  or  for 
scribe  forms,    ^j^^  purpose  of  the  central  office  of  such  modified  or  additional  forma 
as  may  be  deemed  expedient  (c). 


(e)  The  Praotioe  Bnles  drawn  up  by  the  masters,  so  far  as  they  relate  to  the 
Chanoery  Diyision,  are  as  follows : — 
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Cbhtbal  Office.  [ ^ 

OFFICE  RULES   SETTLED  BT  THE  PRACTICE  MASTERS,    1880, 

1881,  1882. 

DoOnXBNTB  TO  BB  FILXD  IK  THB  WbIT  AND  AfPBAAANGS  AND  SxTHKOXTO  A2n>  ObDSB 

Depabtments. 

Originating  smnmonsefl  issued  from  chanoery  chambers. 

Petitions  of  right. 

Affidavits  of  service. 

Lower  scale  certificates  (chanoery). 

Schemes  of  arrangement  under  Railway  Abandonment  Act. 

Pleadings  left  on  entering  judgment  (Ord.  XLI.  r.  1). 

Pleadings  and  other  documents  filed  under  Ord.  XIX.  r.  6,  in  default  of 
appearance. 

Writs  and  returns  to  writs,  orders,  &c. 

AH  documents  required  by  rules  or  orders  of  Court  to  be  filed,  such  as  warrants 
of  attorney,  and  cognovits  on  signing  judgments  (rule  25,  of  Hilary,  1853),  orders 
for  assessment  of  danuiges  and  masters  findings  thereon  (rule  171,  of  Hilary,  1853), 
also  satisfaction  pieces  and  orders  to  satisfy,  strike  out,  or  amend  any  judgment  or 
proceeding,  or  directing  any  act  to  be  done  in  the  office  (except  Chancery  Orders 
and  Orders  of  Court  in  Queen* s  Bench  Division).  [A  copy  of  the  order  marked 
that  the  original  was  produced  may  be  taken  at  the  discretion  of  the  officer  in 
cases  in  which  the  original  is  required  to  be  retained  by  the  parties.] 

All  pleadings  to  be  entered  in  the  cause  books  are  to  be  opened  and  stamped  on 
the  day  of  filmg,  with  the  date  seal  at  the  top  of  the  front  page,  and  returned  to 
the  general  filing  department  on  Monday  morning  in  each  week. 

Copies  writs  filed. 

Precipes  for  writs  of  execution. 

Praecipes  for  subpoenas  and  miscellaneous  writs. 

Appearances. 

Lower  scale  certificates. 

Certificate  of  costs. 

All  these  should  be  sent  to  the  general  filing  department  when  more  than  a  year 
old.  ' 

Orders  of  commitment  and  returns  thereto  may  be  filed  and  indexed  in  the  writ, 
&c.  department  in  the  same  way  as  (and  with)  writs  of  execution. 

Cause  Boox,  DittTiNCTiVE  Mabeb,  and  Indexes. 

Actions  and  matters  in  the  title  of  which  a  limited  company  is  first  must  be 
indexed  under  the  first  letter  of  the  first  word  or  initial. 

Courtesy  titles  of  eldest  sons  of  peers  are  not  to  govern  the  distinctive  mark 
which  is  to  follow  the  surname,  viz.,  *' Campbell"  and  not  '* Marquis  of  Lome." 

In  cases,  such  as  mayor  and  corporation  of,  &c.,  the  initial  letter  of  the  city  or 
borough  should  govern  the  distinctive  mark. 

Owners  of  ships  bv  name  of  ship. 

Overseers  of  parishes  by  name  of  parish. 

Names  in  which  *'de"  occurs  as  part  of  the  surname,  or  is  preceded  only  by 
christian  names,  should  be  indexed  under  "  D." 

Foreign  companies  should  be  indexed  under  the  initial  letter  of  the  first  word  in 
their  name,  e.g.,  Banco  de  Lima  under  '*B,"  Sod^t^  d* Acclimatisation,  ''S." 

Foreign  titles  should  be  indexed  under  the  initial  letter  of  the  proper  or  local 
name  in  the  title,  e.g.^  Comte  de  Paris  under  "  P,"  Due  de  Montebello  under  *'  M." 

The  christian  and  surnames  of  all  parties  to  an  action  should  be  entered  in  full 
in  the  cause  book. 

Parties,  are  not  to  be  allowed  to  see  the  eause  book  unless  by  express  leave 
obtained  from  a  master  or  an  order  by  a  judve. 

All  seaitshes  in  the  cause  book  for  writs  of  summons  or  otherwise  are  to  be  made 
by  the  clerks  in  the  central  office,  and  the  result  oonununioated  to  the  party 
apdhnng. 

When  a  certificate  is  given,  and  no  inspection  of  a  praecipe  is  required,  only  one 
fee  of  1«.  is  to  be  taken  (or  it.  if  higher  scale). 

A  separate  index  is  to  be  kept  of  writs  in  administration  actions  and  of  admi- 
nistration summonses,  which  index  the  public  may  search  without  fee. 

Separate  books  are  to  be  kept  for  entering  returns  to  writs  of  execution,  index  to 
lower  scale  certificates  in  chancery  matters  not  actions,  and  return  books,  and  debt 
attachment  book. 
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Old.  LXI.         No  other  books  to  be  kept  for  entries  except  the  cause  books  (and  desk  book  for 

■ facilitating  reference).    The  judgment  books  may  be  kept  in  the  cause  book  xoom 

with  the  cause  books,  or  in  a  separate  room. 

Wbits  of  SumcoNS,  Appbabavgbb,  Aim  Axektskkktb. 

Copies  of  writs  of  sununons  should  be  signed  with  the  name  of  the  solicitor  at 
solicitor's  clerk  suing  them  out  as  under : — 

C.  D.  and  Co. 
or  A.  B. 
for  C.  D.  and  Co. 

The  stamp  is  to  be  on  the  copy  writ  filed. 

In  the  Chancery  Division  an  order  of  course  to  amend  a  writ  of  summons  as  the 
plaintiff  may  be  adv-iscd  will  not  justify  an  alteration  that  strikes  out  the  name  of 
any  plaintiff  or  defendant,  or  makes  a  person  out  of  the  jurisdiction  a  party. 

In  all  the  divinions  an  amendment  of  a  writ  of  summons  may  be  made  by  leare  of 
a  master  (on  payment  of  fee)  before  service.  A  plaintiff  can  be  struck  out  only  by 
special  leave  g^iven  in  the  order  to  amend ;  a  defendant,  by  special  leave,  or  on  the 
written  statement  (to  be  filed)  of  the  plaintiff^s  solicitors  that  a  notice  of  disoon* 
tinuance  under  Ord.  XXIII.  has  been  duly  g^ven. 

In  Chancery  actions  an  amendment  to  a  writ  of  summons  pursuant  to  an  order  of 
Court  or  judge,  may  be  made  either  on  an  undertaking  to  get  the  order  drawn  up, 
or  on  a  separate  memorandum  or  certificate  being  left  for  filing,  signed  or  initialed 
by  the  juage  or  registrar,  showing  the  order  to  have  been  made. 

In  an  information  where  there  is  no  relator,  the  Attorney-General's  signature  on 
the  writ  is  not  required ;  but  where  there  is  a  relator  (whether  a  person  or  body 
corporate)  the  original  writ  (not  the  copy  filed)  must  be  signed  by  the  Attorney- 
General,  and  if  any  amendment  be  made  it  must  be  authorized  by  his  signature  on 
the  original  writ  or  draft. 

In  entering  appearances  a  note  should  be  made  in  the  cause  books  **  statement  of 
claim  rcquir^  '^  or  "  statement  of  claim  not  required,'*  and  in  cases  where  the  action 
is  for  recovery  of  land,  and  the  defence  is  limited,  a  further  note  to  that  effect 
should  be  added. 

If  no  time  is  specified  in  an  order  to  amend,  the  amendment  must  be  made 
within  H  days. 

If  a  solicitor  has  caused  an  apx>earance  to  be  entered  by  mistake,  the  mistake  may 
be  rectified  with  the  consent  in  writing  of  the  solicitor  for  the  plaintiffs,  and  on  the 
fiat  (on  the  production  of  such  consent)  of  a  practice  master  to  be  given  on  a  praecipe 
with  a  2*.  6d.  (search)  stamp. 

A  defendant  in  person  may  change  his  address  for  service  (without  order  to  change 
address)  by  leave  of  master,  but  must  forthwith  give  notice  to  the  other  side. 

In  the  case  of  infants  the  appearance  is  accepted  without  any  authority  or  order ; 
an  order  being  obtained  by  the  defendant's  solicitor  after  the  appearance  has  been 
entered. 

In  the  case  of  a  married  woman,  an  order  to  defend  separately  must  be  obtained 
before  appearance  is  entered. 

If  a  'w-rit  of  summons  has  been  lost  the  filed  copy  may,  for  the  purpose  of  amend- 
ment, or  for  any  other  purpose,  be  treated  as  a  duplicate,  but  only  by  leave  of  a 
practice  master,  and  on  the  party  giving  an  undertaking  to  produce  the  original  at 
the  central  office  when  found. 

Writs  of  summons  issued  before  the  Judicature  Acts  came  into  force  may  be 
renewed  without  an  order. 

A  female  plaintiff  must  be  described  as  "spinster,"  ''married  woman,"  or 
**  widow,"  and  if  an  infant,  as  an  infant. 

Where  an  infant  or  married  woman  is  plaintiff  the  authority  of  the  next  friend 
(duly  attested)  must  be  filed  before  the  writ  of  summons  can  be  issued. 

SUBHTiTUTJU)  SeBTIGB.      APVIDATIT  OF  SbBTICE. 

Unless  the  order  shall  otherwise  direct,  a  copy  of  the  order  and  of  the  writ  shall 
be  deemed  to  have  been  served  on  the  day  following  the  day  on  which  a  prepaid 
letter  containing  such  copy  shall  have  been  posted. 

StTBPGBiriS. 

SubpcBnas  remain  in  force  only  till  the  end  of  the  sitting  or  assize  for  which  they 
were  issued.  A  new  writ  must  afterwards  be  issued  or  the  former  writ  may  be  (at 
the  option  of  the  parties)  altered  as  to  date  and  sitting,  or  assize,  and  re-issued  as  a 
new  writ. 

The  date  of  return  in  the  writ  and  praecipe  may,  before  service,  be  amended 
without  the  direction  of  a  master,  and  without  fee,  provided  the  amended  date  be 
within  the  sitting  or  assize  for  which  the  subpoena  issued. 
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A  sabpcsna  in  an  interpleader  issue  should  be  headed  in  the  title  of  the  original      Ord.  LXI. 

action,  and  in  the  title  of  the  intenpleader  issue,  and  should  be  applied  for  in,  and  ■ 

issued  out  of,  the  room  in  which  the  writ  of  summons  in  the  ong^inal  action  was 
issued. 

Rexoyal  bt  Appsabancb  to  London  of  AcmoNS  ooxxknoed  in  Distbioi  Reoistbies. 

A  fresh  London  distinctive  mark  to  be  given. 

Ko  separate  district  registry  cause  book  to  be  kept. 

No  letter  need  be  sent  to  the  district  registrar. 

Writs  of  summons  issued  out  of  a  district  registry  cannot  be  amended  by  order  or 
fiat  of  master  unless  the  action  has  been  removed  to  London  by  appearance  or 
otherwise. 

No  writ  issued  out  of  a  district  registry  can  be  amended  in  the  central  office  unless 
the  duplicate  ^ed  in  the  district  registry  has  been  previously  received  in  the  central 
office. 

If  it  becomes  necessary  to  send  to  London  (for  amendment  or  otherwise)  the  copy 
writ  filed  in  the  district  registry,  authority  may  be  given  to  send  the  copy  writ  to 
the  central  office  by  sealing  a  duplicate  of  the  praecipe  for  appearance,  which  shall 
be  transmitted  to  the  district  registrar  by  the  souoitors  concerned. 

BiSTBZNOAS. 

When  the  settlement  comprises  more  than  one  sum,  and  the  sums  are  in  the  shares 
or  securities  of  different  companies,  a  separate  affidavit  and  notice  should  be  made 
for  each  company,  and  the  affidavit  should  be  that  the  funds  comprise  *^  amongst 
others  '*  the  sum  of,  &c.  [specifving  the  sum  in  the  books  of  the  one  company],  and 
a  stamp  of  10«.  will  be  requirea  for  each  separate  notice. 

If  there  are  more  sums  than  one,  but  all  m  the  books  of  the  Bank  of  England,  or 
in  the  books  of  any  one  company,  one  affidarit  and  notice  will  be  sufficient  for  all 
the  sums. 

In  actions  not  froecifically  assigned  to  the  Chancery  Division  b^  the  Judicature 
Act,  1873,  s.  34  {i.e.,  so  called  common  law  actions  brought  m  the  Chancery 
Division),  no  certificate  of  lower  scale  shall  be  given  out  till  ^ter  appearance.  In 
the  cause  books  such  actions  shall  be  distinguished  by  the  letters  L.S. 

When  deposited  documents,  or  documents  on  the  nle,  are  ordered  to  be  delivered 
to  a  solicitor,  on  his  undertaking  to  return  them,  he  must  sign  a  receipt  and  under- 
taking to  return  (which  may  be  endorsed  on  the  order),  and  leave  the  order  and 
endorsement  at  the  central  office  to  be  returned  to  him  on  his  bringing  back  the 
documents.  The  signature  of  the  solicitor  must  be  witnessed  by  his  clerk,  or  by 
someone  known  to  the  officer  delivering  out  the  documents. 

PlEADZNOS  and  DocniCENTS  FILED  IN  DEFAULT. 

None  of  these  documents  will  be  placed  in  the  bimdles  containing  the  writs  of 
summons  an,d  pleadings  filed  on  entering  judgment,  but  will  be  made  up  into  two  sets 
of  separate  bundles. 

Thejirat  containing  all  statements  of  claim  filed  in  default. 

The  second  containing  summonses,  warrants  to  tax,  notices,  and  nuscellaneous 
documents. 

All  these  documents  must  have  the  date  of  filing  and  the  name  of  the  defendant 
against  whom  they  were  filed  written  on  them,  and  be  entered  in  the  cause  books 
under  the  head  of  pleadings,  such  entry  to  show  the  date  of  filing,  nature  of  docu- 
ment, and  name  of  defendant  against  whom  they  are  filed. 

None  of  these  documents  will  (for  the  present)  be  delivered  out  without  an  order, 
but  any  defendant  against  whom  documents  have  been  filed  may,  after  appearance, 
inspect  the  same  without  fee. 

As  TO  nUNQ  QENSBALLT. 

In  the  Chancery  Division,  judgments,  orders,  notices  of  motion  for  attachment, 
and  other  documents  requiring  personal  service,  cannot  be  filed  in  default  of  appear- 
ance without  an  order  or  leave  of  a  master,  and  no  pleadings  or  other  documents 
can  be  filed  under  Ord.  XIX.  r.  6,  unless  an  affidavit  of  service  under  Chrd.  XIII. 
XT.  2  and  9,  or  an  office  copy  thereof,  be  first  produced  to  the  officer. 

Obdbbs  and  Judgkents. 

When  parties  have  not  drawn  up  their  orders  on  the  day  of  the  hearing  of  the 
summons,  the  solicitor  shall,  before  having  his  order  issued,  take  it  to  the  filing 
office,  and  having  endorsed  on  the  back  the  words  '*  the  affidavits  referred  to  within 
are  on  the  file,"  the  seal  will  be  affixed  to  certify  that  the  affidavits  are  filed.  Such 
certificate  wUl  have  the  same  effect  as  producing  the  affidavits  on  drawing  the  order. 


528  RULES  OF  THE  SUPREME  COURT,  18S3. 

Ord.  LXI.  As  to  County  Court  certificate  of  result  of  trial,  no  fee  to  be  charged,  for  search. 

■  Judpiment  may  be  signed  on  a  certificate  of  "no  affidavit  filed  in  answer  to  inter- 
rog-atorics,'*  or  on  a  certificate  of  non-payment  of  money  into  Court  irithoat 
affidavit. 

On  entering  judgments  under  Ord.  XLI.  r.  1,  in  actions  in  the  Chancery  Division, 
when  drawn  up  by  the  chancery  registrars,  the  engrossment  of  the  judgment 
together  with  the  pleadings  to  be  filed  shall  be  brought  to  the  writ  appearance  and 
judgment  department,  and  the  officer  receiving  the  same  shall  make  a  note  in  the 
margin  of  the  engrossment  that  the  pleadings  have  been  filed,  and  shall  authenticate 
such  note  with  the  small  seal  of  the  office,  and  return  the  engrossment  to  the  solicitor. 

The  date  of  the  judgment  as  shown  by  the  engrossment  of  the  order  and  the  date 
of  leaving  the  pleadings  shall  be  entered  in  the  cause  book. 

The  solicitor  on  lea>'ing  the  pleadings  must  endorse  thereon  and  sign  a  certificate 
in  the  words  or  to  the  effect  following  : — 

**  I  certify  that  these  are  all  the  pleadings  required  to  be  left  for  filing." 

When  judgment  is  signed  under  Ord.  XLI.  rr.  4  and  6,  on  any  order,  certificate, 
or  other  document,  such  document  shall  be  filed. 

Original  stamped  judgment  to  be  filed  and  office  copy  to  be  delivered  out  at  6^.  a 
folio.     The  judgment  need  not  bo  signed  by  the  solicitor  entering  it. 

If  judgment  removed  from  Lord  Mayor^s  Court  the  fixed  cost  of  removal  to  be 
one  guinea  in  all  cases. 

An  allocatur  for  cost-s  Ls  to  be  placed  on  a  certificate  in  the  form  settled. 

Judgments  arc  to  be  numbered  consecutively  in  each  alphabetical  division  in  the 
right-hand  comer,  and  the  number  entered  in  the  cause  book. 

In  cases  where  the  plaintiff  is  entitled  to  a  final  judgment  as  to  part  of  his  claim, 
and  to  an  interlocutory  judgment  as  to  the  remainder,  one  judgment  only  is  neoeB- 
sary,  final  as  to  part  and  interlocutory  as  to  the  rest,  and  one  fee  paid. 

In  the  case  of  cross  judgments  in  the  same  action  where  after  a  trial  there  is  a 
direction  for  judgment  for  plaintiff  against  some  of  the  defendants,  and  for  some  of 
the  defendants  against  the  plaintiff,  and  also  for  some  of  the  defendants  against  the 
others,  the  whole  direction  may  be  embodied  in  one  judgment,  and  tlie  different 
parties  may  take  office  copies  for  use. 

Date  of  filing  of  pleadings  filed  on  entering  judgment  and  of  certificates  of  costs 
are  to  be  entered  in  cause  books  and  on  the  documents. 

As  TO  Costs  on  Jxtdoments  fob  Default  of  Afpxabance. 

£  «.    d. 

In  town  cases 3  14     0 

In  country  and  agency  cas^  and  cases  in  which  nervice 
effected  beyond  five  miles  from  General  Post  Office, 

St.  Martin's-le-Grand 4    6    0 

And  6«.  in  addition  for  each  service  beyond  one  defendant. 
The  above  allowances  include  all  mileage. 

As  TO  THB  Costs  of  Bsxovnio  Judoicents  fbox  Ikfbbiob  Cottbts  fob  Pubposes  of 

EzEcirnoir. 

The  order  should  direct  that  the  party  removing  the  judgment  have  his  costs  of 
and  relating  to  the  removal  (to  be  taxed}. 

Note. — All  questions  of  practice,  sufficiency  of  affidavits,  &c.,  are  to  be  referred 
to  a  practice  master,  and  not  to  any  other  master. 

ADDITIONAL  OFFICE  RULES  SETTLED  BY  THE  PRACTICE  MASTERS, 

Mabch,  1884. 

Ab  to  SLQvmxQ  CoFY  Wbit.    (Ord.  V.  r.  12.) 

The  signature  to  the  statement  of  claim  indorsed  on  the  writ  is  not  to  be  taken  as 
a  sufficient  compliance  with  the  role  requiring  the  writ  to  be  signed. 

Loot  Wbtt.    (Ord.  VIII.  r.  3,  Feb,  &o.) 

When  a  copy  writ  is  sealed  in  lieu  of  the  original,  under  the  above  rule,  no  fee  is 
to  be  taken. 

A  note  should  be  made  on  the  face  of  the  copy  near  the  seal,  showing  that  it  is  so 
sealed  under  the  above  rule  pursuant  to  order,  setting  out  the  name  of  the  judge 
and  date  of  the  order,  and  an  entry  made  in  the  cause  book  of  the  sealing  and  name 
of  the  judge,  date  of  order,  and  date  and  time  of  filing. 
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Obioinatino  SmacoNSBS.  OrJ.  LXI. 

Originating  summonses  in  the  Chancery  Division  are  to  be  issued  in  the  same 
manner  as  writs  of  summons.  The  stamp  denoting  the  fee  is  to  be  pat  on  the  copy 
filed,  and  the  original  sealed  and  delivered  to  the  party  issuing,  but  no  other  dupli- 
cates or  copies  for  service  are  to  be  sealed. 

All  other  originating  summonses  are  to  be  issued  in  the  summonB  and  order 
department  in  the  same  manner  as  ordinary  summonses  for  chambers. 

Absionino  Judob. 

The  assignment  to  a  particular  judge  of  every  cause  or  matter  commenced  in  the 
Chancery  Division  (otherwise  than  by  petition)  shall  be  made  in  room  No.  65,  before 
the  issue  of  the  writ  or  summons  or  service  of  the  notice  of  motion. 

Appeabancb  aptsb  JunaxBNT. 

When  a  memorandum  of  appearance  by  a  defendant  is  handed  in  without  a 
previous  search  for  judgment  (for  which  search  the  proper  fee  should  be  taken)  and 
judgment  has  been  signed,  the  appearance  must  not  be  entered  in  the  usual  way, 
but  the  stamp  on  the  memorandum  of  appearance  mnst  be  retained  as  a  used  stamp, 
and  not  treated  as  fit  for  allowance.  The  duplicate  is  not  to  be  sealed,  but  the 
party  who  has  handed  in  the  memorandum  may  be  informed  without  further  pay- 
ment, that  judgment  has  been  signed.  A  note  should,  in  such  cases,  be  made  in 
the  cause  book  that  a  memorandum  of  appearance  was  brought  in  after  judgment 
signed,  and  the  fee  should  be  accounted  for  amongpst  the  appearance  fees. 

Office  Copies  of  JuDoacsirrs. 

An  office  copy  of  a  judgment  may  be  obtained  in  the  same  manner  as  an  office 
copy  of  any  ocher  document  on  a  fiat  of  a  judge  or  master. 

Cm  an  application  on  behalf  of  a  judgment  creditor  for  an  office  copy  of ^  a  iudg- 
ment  for  bimkruptcy  proceedings,  no  fee  for  the  search  to  be  taken  or  requirea. 

When  application  is  made  to  produce  a  judgment  for  the  purpose  of  setting  it 
aside  or  otherwise  a  search  fee  of  2s,  6d.  is  payable. 

Jttdoments,  Coubt  Fees,  1884. 

On  entering  judgments  on  certificates  of  registrars  of  County  Courts  and  on 
returns  to  writs  of  inquiry  the  fee  of  10«.  is  to  be  taken.  (Court  Fees,  Nos.*57 
and  68.) 

DBFOSinoiro,  &o.    Fnjzra  Feb. 

No  copy  of  any  deposition  or  other  document  requiring  a  filing  fee  shall  be  issued 
or  examined  until  such  filing  fee  shall  have  been  paid. 

FnjNO  DoouxENTS.    Date  aio)  Tdcb  of  Fiuno. 

Every  document  left  for  filing  must  be  marked  with  the  year,  day,  hour,  and 
minute  when  so  left,  and  if  filed  in  writ  and  appearance  department,  an  entry 
made  thereof  in  the  cause  book,  or  if  there  is  no  cause  or  matter  there,  then  in  an 
index  book. 

FcLDfG  Mastebs  Cebtifioatbs. 

Ord,  X£L  r.  8  (No.  676.)  This  rule  is  to  apply  to  certificates  or  awards  made 
on  references  under  the  Common  Law  Procedure  Act,  1854,  which  must  be  filed. 
(A  2s.  6d,  fee  is  payable  on  filing  these  as  awards.) 

Oedebs  by  Consent. 

An  order  is  not  to  be  drawn  up  upon  a  consent,  signed  by  a  party  or  his  solicitor, 
written  upon  a  summons,  unless  it  has  been  initialea  by  a  judge  or  master. 

As  TO  Satisfaction  of  Bilu  of  Sale. 

If  the  attesting  witness  and  deponent  is  a  solicitor,  and  described  as  such,  the 
entry  of  the  satisfaction  will  be  directed  by  the  registrar  (the  papers  being  other- 
wise correct)  as  of  course;  but  under  special  circumstances  the  registrar  may 
accept  any  other  deponent  ii  satisfied  that  he  is  a  proper  person  to  attest  and  verify 
the  signature  and  consent. 

As  TO  CooNovrrB  and  Wabbants  of  Attobnet. 

The  filing  for  the  purpose  of  sigiuDg  judgment  shall  be  either  by  registering  the 
original  or  by  filing  the  original  (before  signing  judgment)  in  the  bills  of  sale 
department.  A  certificate  of  the  filing  shall  in  either  case  be  g^ven  by  that  depart- 
ment, which  certificate  shall  show  the  parties  to  the  cognovit  or  warrant  of  attorney 
and  the  amount  for  which  judgment  is  to  be  signed.    Judgment  may  be  signed 
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Ord.  LXT. 


Order  not 
fiubpcena  (see 
3&4Wm.IV. 

c.  42). 

Subpoena  ad 
test,  or  duces 
tecum  to  be 
iH8ued  as  of 
course. 

Subpoena  on  a 
note  from  a 
judge. 

Subpoena  ad 
test,  or  duces 
tecum  as  of 
course. 

Ord.  XXXVI. 
rr.  49,  67. 

Ord.  LXXII. 
r.  2. 


on  this  certificate  being  produced  and  filed  in  the  writ,  appearanoe,  and  jadgment 
department. 

As  TO  Wmts  op  Elegit. 

From  1st  January,  1884,  the  new  form  (which  under  the  Bankruptcy  Act,  1883, 
8.  146,  does  not  extend  to  goods)  is  only  to  be  used.  And  the  amoont  indoraed  to 
be  levied  for  costs  of  the  execution,  including  warrant,  but  exdosiye  of  inquisition 
and  expenses  of  execution,  is  not  to  exceed  2/.,  without  the  express  leaye  of  a 

master. 

As  TO  SUBPCENAB  AND  ObDEBS  FOB  THE  ATTEinJlKCB  OF  WXTNEBSBS. 

For  attendance  before  an  arbitrator  under  an  agreement  or  order  by  consent 
referring  action  or  matter  in  difference  to  arbitration. 

Or  before  a  master  upou  a  reference  under  the  CJommon  Law  Procedure  Act,  1854. 

Or  for  attendance  of  any  person  in  any  cause  or  matter  for  producing  documents 
at  any  stage  of  the  proceedings  under  Ord.  XXXVII.  r.  7,  of  Rules  of  Supreme 
Court,  1883. 

For  attendance  before  an  officer  of  the  Court  or  other  person  appointed  to  take 
an  examination  for  the  purpose  of  using  witness*  evidence  upon  any  proceeding  in 
a  cause  or  matter,  or  for  cross-examination  on  affidavit  already  made,  Ord.  XXXVII. 
r.  20. 

On  proceedings  in  chambers,  Ord.  XXXVII.  r.  28. 

For  attendance  upon  trial  before  a  judge  or  before  an  official  or  special  referee 
when  trial  ordered  to  take  place  before  a  referee. 

Or  for  attendance  before  an  officer  of  the  Court  to  whom  it  has  been  referred  to 
ascertain  the  amount  for  which  final  judgment  is  to  be  entered  under  Ord.  XXXVI. 
r.  67. 

Or  on  execution  of  a  writ  of  inquiry. 

For  witnesses  residing  out  of  the  jurisdiction  of  the  Court  hut  itithin  the  United 
Kingdom  an  order  of  Court,  if  sitting,  or  of  a  judge,  if  Court  not  sitting,  for  a 
subpoena  to  issue.  The  subpoena  to  have  a  note  at  the  foot  showing  tnat  it  is 
issued  by  the  special  leave  of  Court  or  judge.     (17  &  18  Vict.  o.  34,  ss.  1,  2.) 

In  all  other  cases  not  specisJly  provided  for  by  Acts  of  Parliament  or  Rules  of 
Court  the  old  practice  to  continue. 

The  subpoena  is  to  be  marked  legibly  in  the  margin  near  the  seal,  with  the 
number  of  witnesses  for  which  it  is  issued,  e.  ^.,  **  for  three  witnesses  only.'* 

The  fee  of  5s.  is  payable  for  not  exceeding  three  witnesses,  and  the  like  fee  for 
every  additional  three  and  for  any  less  number  beyond. 

As  TO  Costs  of  Judoxknts  bt  Dsfatjlt. 

If  for  a  sum  exceeding  60/.  on  specially  indorsed  Writs  issued  on  or  after  25th 
January y  1884  : — 

Coimtry  and  agency  cases,  and  in  cases  where  service  effected  more    £   t.   d. 
than  five  miles  firom  Qeneral  Post  Office,  St.  Martin's-le-Grand.  .660 

Town  cases 4  14    0 

And  in  addition  for  each  extra  service 0    6    0 

The  above  allowances  to  include  aU  mileage. 

If  writ  indorsed  for  a  liquidated  claim  exceeding  60/.,  but  not  specially , 
and  in  all  cases  in  which  siun  recovered  amounts  to  20/.  and  upwards, 
but  does  not  exceed  60/.,  on  writs  issued  on  or  after  25th  January ,  1884 : — 
Country  and  agency  cases,  or  where  service  effected  more  than  five 

miles  from  General  Post  Office,  St.  Martin* s-le-Grand 4  12    0 

Town  cases 4    0    0 

And  in  addition  for  each  extra  service 0    6    0 

The  aboYc  allowances  to  include  aU  mileage. 
In  cases  under  20/.  no  costs  unless  a  jud^^s  order  for  costs. 
In  cases  where  the  writ  was  issued  prior  to  26th  January,  1884,  the 
old  scale  of  allowances  to  be  made,  yiz. : — 

On  W&its  issued  pbiob  to  24th  Ooiobbb,  1883. 

Country,  &c 4    6    0 

Town    3  14    0 

And  in  addition  for  each  extra  service 0    6    0 

OV  WbTES  ISStTBD  ON  OB  AFTER  24TH  OcTOBEB,  1883,  DOWN  TO  JJXD 
ZNOIiTTBIVE  OF  24TH  JaNUABT,  1884,  ABOVE  60/. 

Country,  &c.  special  indorsement  (Statement  of  daim) ,.     5    0    0 

Town  „  „  4    8    0 

And  in  addition  for  each  extra  service  0    6    0 
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Ahb  nr  Oases  not  xxoesdino  60/.,  ob  whbbb  thb  Wbit  is  inbobsbd  Ord.  LXI. 

FOB  ▲  LiQXTZDATED  ClAHC  BUT  WOT  BFECXALLT.  £     8.     d. 

Countiy,  &c 4    6    0 

Town  oases   3  14    0 

And  in  addition  for  eac^  extra  seryice 0    6    0 

Fixed  Costs  in  Cases  of  Judoicent  tindbb  Obdeb  XIV.  fob  Suits 

NOT  XZOBBDINQ  60/.,  AS   SETTLED  BT  Mb.  JuBTICB  FiELD,   No- 
YEMBEB,  1883. 

Town  cases 6  10    0 

Country    7    0    0 

And  6t.  extra  for  each  additional  defendant.     *'  And  any  extra- 
ordinary costs  that  have  been  incurred"  may  be  added  by  the 
Master. 
The  amount  of  costs  shoidd  be  inserted  in  the  order  for  judgment. 

FnsD  Costs  of  Judqjcbnt  undbb  Obdbb  LXV.,  Rule  27,  sub- 
section 38. 

Costs 1  10    0 

The  Master  will  give  a  certificate  for  the  above  amount  for  costs  of  judgment, 
without  taxation  of  such  costs.  This  regulation  will  be  particularly  applicable  to 
judgments  for  costs  under  Ord.  XXII.  r.  7  (for  non-payment  of  costs  on  payment 
into  Court),  and  to  judgments  for  non-payment  of  costs  under  Ord.  XXVl.  r.  3 
(for  non-payment  of  costs  on  discontinuance),  and  will  also  be  applicable  to  any 
other  case  where  parties  are  entitled  to  sign  judgment  for  costs  of  judgment,  either 
alone  or  in  addition  to  other  costs  previously  taxed  and  allowed. 

FoBX  OF  Cbbtificate  fob  Costs  usually  adopted  in  such  Cases. 

I  certify  that  the  costs  of  the  have  been  taxed  and  allowed  at  £  (and 

the  costs  of  judgment,  if,  and  when,  signed,  in  case  the  above  costs  are  not  paid,  at 
1/.  10«.) 

(Signature.) 

SUIQCONS  AND  ObDEB  BePABTICENT. 

When  any  of  the  orders  mentioned  below  are  drawn  up,  a  copy  (to  be  made  in 
the  Stationer's  Department,  and  stamped  with  tbe  seal  of  me  Summons  and  Order 
Department)  shall  be  sent  to  the  General  Filing  OfRce  to  be  filed.  The  order  shall, 
if  possible,  be  ready  for  delivery  out  on  the  afternoon  of  the  day  after  it  is  be- 
spoken ; — 

For  appointment  of  receiver. 

For  injunction. 

For  attachment  or  committal. 

To  inspect  banker's  books. 

Interpleader  orders  by  which  provision  is  made  for  payment  of  money  into 

Court. 
Charging  orders  under  1  &  2  Vict.  c.  110,  s.  14,  and  3  &  4  Vict.  c.  82. 
And  any  other  special  order  which,  in  the  opinion  of  the  officer  drawing  it  up, 
ought  to  be  recorded. 


ordee  Lxn. 

Eeoistrabs  of  the  Ghakceby  Diyisi02f . 

1.  The  registrars  of  the  Chancery  Division  shall  attend  the  judges  Attendance  of 
of  the  Chancery  Division,  and  the  Court  of  Appeal  upon  the  hearing  '®^^®*""- 
of  appeals  from  the  Chancery  Division,  in  rotation  as  they  may  arrange 
amongst  themselves,  and  in  default  of  arrangement  week  by  week  on 
alternate  days  {d). 

{d)  This  rule  is  from  Cons.  Ord.  I.  r.  17.  See  as  to  the  powers  and  duties  of  the 
registrars  generally,  Davenport  v.  Stafford^  8  Beav.  603 ;  9  Jur.  801 ;  Seton,  1546 ; 
and  see  Ord.  XXVIII.  r.  W,  anU,  p.  380. 
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Ord.  LXII. 

Entry  of 
judgincntu, 
ordew,  prae- 
cipes for 
attaclimentB, 
and  other 
documents. 


Fassing  and 
entry  of  judg- 
mentSi  &c. 


Indexes  to 
such  entries. 


Counsel's 
brief,  &c.  to 
b3  left  with 
the  registrar 
by  person 
bespeaking 
judgment  or 
order. 


2.  All  judgments  and  orders  drawn  up  tlie  registrars,  or  by  the  chief 
clerks  to  the  judges,  and  all  prmcipes  for  attachments,  and  such  other 
documents  (if  any)  as,  according  to  the  present  practice  or  the  practice 
for  the  time  being,  ought  to  be  entered  by  the  entering  clerks  to  the 
registrars,  shall  be  entered  by  them  without  abbreviations,  and  in  a 
clear  and  legible  hand,  under  the  direction  of  the  senior  registrar  for 
the  time  being,  within  one  clear  day  after  the  same  shall  be  left  for 
entry,  and  all  such  entries  shall  be  examined  by  one  of  the  said 
entering  clerks,  and  be  marked  with  his  initials  to  denote  such 
examination  («). 

(e)  This  rule  is  from  Cons.  Ord.  I.  r.  18. 

A  judgment  or  order  is  said  to  be  passed  when  the  registrar  has  signed  his  initials 
in  the  margin  at  the  foot  of  the  last  page  of  the  engrossment  orprint,  as  an 
authority  to  the  clerk  of  entries  to  enter  it  in  the  registiar^s  book.  When  passed, 
the  order  is  left  by  the  registrar  for  entry  (Seton,  1546).  All  proceedings  on  a 
decree  or  order  before  it  is  entered  are  voidable  and  irregular  ( ToUon  t.  JervU,  8  Beav. 
364) ;  though  in  the  case  of  an  injunction  parties  are  bound  by  notice  of  the  oider, 
however  received,  from  the  time  it  is  pronounced. 

3.  Proper  calendars  or  indexes  of  such  entries  shall  be  made  by  the 
entering  clerks,  so  that  the  same  may  be  conveniently  referred  to  when 
required,  and  the  calendars  or  indexes  and  the  books  in  which  the 
entries  are  made  shall  when  completed  be  transmitted  to  the  filing  and 
record  department  of  the  central  office  to  be  there  preserved,  and  shall 
at  all  times  during  office  hours  be  accessible  to  the  public  on  payment 
of  the  usual  fee  (/). 

(/)  This  is  taken  from  Cons.  Ord.  I.  r.  19. 

4.  At  the  time  of  bespeaking  a  judgment  or  order,  the  party  be- 
speaking the  same  shall  leave  with  the  registrar  his  counsel's  brief, 
and  such  other  documents  as  may  be  required  by  the  registrar  for  the 
purpose  of  enabling  him  to  draw  up  the  same  (y). 

(g)  This  rule  is  taken  from  Cons.  Ord.  I.  r.  20. 

As  to  the  documents  required  by  the  registrar,  see  DanieU,  801 ;  and  aa  to 
entering  evidence  as  read,  see  Daniell,  793  ;  Seton,  18. 


Judgment  or 
order  to  be 
bespoken,  and 
other  docu- 
ments left 
with  registrar, 
within  seven 
days  after 
judgment 
pronounced. 

Consequence 
of  def aidt. 


5.  Every  judgment  or  order  shall  be  bespoken,  and  the  briefs  and 
other  documents  mentioned  in  the  last  preceding  rule  shall  be  left  with 
the  registrar  within  seven  days  after  the  judgment  or  order  is  pro- 
nounced or  finally  disposed  of  by  the  Court  or  judge  (A). 

(A)  This  rule  is  from  Cons.  Ord.  I.  r.  21. 

6.  In  case  any  judgment  or  order  is  not  bespoken,  and  the  briefs 
and  other  requisite  documents  are  not  left  with  the  registrar  within 
the  time  prescribed  by  the  last  preceding  rule,  the  registrar  may 
decline  to  draw  up  the  judgment  or  order  without  the  leave  of  the 
Court  or  judge  (i ). 

(i )  This  rule  is  from  Cons.  Ord.  I.  r.  22. 

Time  for  7.  At  the  time  of  delivering  out  the  draft  of  any  judgment  or  order 

^ud ^^'^tOT     '^^^^  requires  to  be  settled  by  the  registrar  in  the  presence  of  the 
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parties,  the  registrar  shall  deliver  out  to  the  party  on  whose  application    Ord.  LXU. 
the  draft  has  been  prepared,  an  appointment  in  writing  of  a  time  for  order  to  be 
settling  the  same  {k),  appointed  in 

(k)  This  rule  is  from  Cons.  Ord.  I.  r.  23. 

8.  A  notice  of  the  appointment  shall  be  served  on  the  opposite  party  Service  of  a 

1  -I  1  11.  1         .  /*ii        t      »  1'  1      copy  of  such 

one  clear  day  at  least  before  the  time  fixed  thereby  for  settling  the  appointment 
draft  judgment  or  order,  and  the  party  serving  the  notice,  and  the  ^"  opposite 
party  so  served  shall   attend  the  appointment,  and  produce  to  the  *  ttp  d 
registrar  their  briefs,  and  such  other  documents  as  may  be  necessary  the  time  ap- 
to  enable  him  to  settle  the  draft  (/).  pointed  with 

^  ^  onef  8  and 

(/)  This  rule  is  from  Cons.  Oid.  I.  r.  24.  documents. 

9.  Service  of  the  notice  of  appointment  shall  be  effected  by  leaving  Notice  of 

it  at  the  place  for  service  of  the  party  to  be  served,  or  by  transmitting  Jow'serv^.  * 
it  by  post  to  such  party  at  such  place  for  service  (m). 

(m)  This  rule  is  from  Cons.  Ord.  I.  r.  25. 

10.  At  the  time  fixed  for  settling  the  draft  the  registrar  shall  satisfy  Proof  of 
himself  in  such  maimer  as  he  may  think  fit  that  service  of  the  notice  "^'^^' 
of  appointment  has  been  duly  effected  (n). 

(n)  This  rule  is  from  Cons.  Ord.  I.  r..26. 

11.  When  the  draft  judgment  or  order  has  been  settled  by  the  Time  for 
registrar,  he  shall  name  a  time  in  the  presence  of  the  several  parties,  P«8ing  the 
or  else  deliver  out  an  appointment  in  writing  of  a  time  for  passing  the  order  to  be 
judgment  or  order,  and  in  the  latter  case  notice  of  the  appointment  named  or 
shall  be  served  on  the  opposite  party  in  like  manner  as  directed  by  K^ce  of 
rules  8  and  9  of  this  order,  with  reference  to  an  appointment  to  settle  appointment, 
the  draft  judgment  or  order  (o). 

(o)  This  rule  ia  from  Cons.  Ord.  I.  r.  27. 

12.  If  any  party  fails  to  attend  the  registrar's  appointment  for  Befaultin 
settling  the  draft  of  or  passing  any  judgment  or  order,  or  fails  to  appSnSnent 
produce  his  briefs  and  such  other  documents  as  the  registrar  may  with  briefs 
require  to  enable  him  to  settle  such  draft,  or  pass  such  judgment  or  ^^te^^' 
order,  the   registrar   may  proceed  to  settle  the  draft,  or  pass  the 
judgment  or  order  in  his  absence,  and  the  registrar  shall  be  at  liberty 

to  dispense  with  the  production  of  counsel's  briefs,  and  to  act  upon 
such  evidence  as  he  may  think  fit  of  the  actual  appearance  by  counsel 
of  the  party  failing  to  attend  or  to  produce  such  documents  or  papers 
as  aforesaid,  or  may  require  the  matter  to  be  mentioned  to  the  Court 
or  judge  (jo). 

{p)  This  is  taken  from  Cons.  Ord.  I.  r.  28.    See  Yeatman  v.  Teattnan,  14  W.  R. 
123,  for  a  motion  under  this  rule. 

13.  The  registrar  may  adjourn  any  appointment  for  settling  the  Adjournment 
draft  of  or  passing  any  judgment  or  order  to  such  time  as  he  may      appoint- 
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Reg-istrar  may 
certify  for 
special  allow- 
ance. 


Ord.  LXII.    tliink  fit,  and  the  parties  who  attended  the  appointment  shall  be  bound 
to  attend  such  adjournment  without  further  notice  (y). 

(q)  Thia  rule  ia  from  Cons.  Ord.  I.  r.  31. 

Settling  or  14.  Notwithstanding  the  preceding  rules  of  this  order,  the  registrar 

ment^OT  ordCT  sball  be  at  liberty,  in  any  case  in  which  he  may  think  it  expedient  so 
without  to  do,  to  settle  and  pass  the  judgment  or  order,  without  making  any 

or  E^tice.^      appointment  for  either  purpose  and  without  notice  to  any  party  (r). 

(r)  This  is  from  Cons.  Ord.  I.  r.  32. 

15.  The  registrar  shall,  at  the  time  of  any  attendance  before  him 
for  the  purpose  of  settling  the  terms  of  and  passing  any  judgment  or 
order,  if  requested  to  do  so  by  any  party,  on  the  ground  that  it  is  of 
a  special  nature  or  of  unusual  length  or  difficulty,  certify,  for  the 
information  of  the  taxing  officer,  whether  in  his  opinion  any  special 
allowance  ought  to  be  made  in  taxation  of  costs  in  respect  thereof  («). 

(a)  See  Ord.  LXV.  r.  27  (11),  post,  p.  660. 

16.  All  orders  for  the  payment  or  transfer  of  money  or  securities 
into  Court  to  the  account  or  credit  of  the  Paymaster-general,  and  for 
the  payment  or  transfer  of  money  or  securities  out  of  Court  by  the 
Paymaster- general  shall  be  drawn  up  in  conformity  with  such  rules 
relating  thereto  as  shall  be  from  time  to  time  made  under  the  Court  of 
Chancery  Funds  Act,  1872,  or  any  Act  amending  the  same  (t), 

{t)  See  Supreme  Court  Funds  Rules,  1884,  ante,  p.  216  et  aeq. 

Registrars  to        17.  The  registrcurs  of  the  Chanceiy  Division  shall  keep  distinct  lists 

keep  liste  of     Qf  ^]^q  causes  and  matters  set  down  to  be  heard  before  each  judire  of 
causes,  &c.  ii      o 

that  division  (ti). 

(w)  This  rule  is  from  Cons.  Ord.  YI.  r.  8. 

18.  All  petitions  which  require  to  be  answered,  shall  be  answered 
in  the  name  of  the  senior  registrar  for  the  time  being,  and  any  orders 
on  petitions  which,  according  to  the  practice  formerly  prevailing  in 
the  Chancery  Division,  were  drawn  up,  passed,  and  entered  in  the 
office  of  the  secretaries  of  the  Master  of  the  Bolls,  shall  be  drawn  up, 
passed,  and  entered  by  or  under  the  direction  of  the  registrars  of  the 
Chancery  Division. 


Money  orders 
to  be  drawn 
up  in  accord- 
ance with 
rules. 


Petitions  to 
be  answered 
in  name  of 
senior  reg^- 
trar ;  orders 
on  petitions  to 
be  drawn  up 
by  registrars. 


Sittings  of 
Court  of 
Appeal  and 
High  Court. 


OEDEE  TiXTTT. 

Sittings  and  Vacations. 

1.  Th9  sittings  of  the  Court  of  Appeal  and  the  sittings  in  London 
and  Middlesex  of  the  High  Court  of  Justice  shall  be  four  in  every 
year,  viz.,  the  Michaelmas  sittings,  the  Hilary  sittings,  the  Easter 
sittings,  and  the  Trinity  sittings.  The  Michaelmas  sittings  shall 
commence  on  the  2nd  of  November  and  terminate  on  the  21st  of 
December ;  the  Hilary  sittings  shall  commence  on  the  11th  of  January 
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and  tenninate  on  the  Wednesday  before  Easter ;  the  Easter  sittings   Oid.  LXIII. 
shall  commence  on  the  Tuesday  after  Easter  week  and  terminate  on 
the  Friday  before  Whit  Sunday;    and    the  Trinity   sittings  shall 
commence  on  the  Tuesday  after  Whitsun  week  and  terminate  on  the 
8th  of  August  (r). 

(jpj  By  an  Order  in  Council,  dated  the  12tli  December,  1883,  it  was  ordered : —      Order  in 
That  the  Trinity  sittings  of  the  Court  of  Appeal,  and  in  London  and  Middlesex  Council  as  to 
of  the  High  Coiui;  of  Justice,  shall  for  the  future  be  extended  till  the  12th  of  sittings  and 
August  inclusive,  and  that  the  long  vacation  in  the  several  Courts  and  offices  of  vacations, 
the  Supreme  Court  shall  for  all  purposes  commence  on  the  13th  of  Augnist,  that  the 
Michaehnas  sittings  of  the  same  Courts  respectively,  shall  for  the  future  commence 
on  the  ^4th  of  October,  and  that  the  long  vacation  in  the  several  Coi^ts  and  of&ces 
of  the  Supreme  Court  shall  for  aU  purposes  terminate  on  the  23rd  of  October.    See 
W.  N.  (1883),  Pt.  U.,  p.  691. 

2.  It  shall  not  be  necessary  for  the  Court  of  Appeal  or  the  High  Queen's 
Court  of  Justice  to  sit  on  the  day  appointed  to  be  kept  as  the  Queen's  ™"^^y* 
birthday. 

3.  The  sittings  of  the  several  offices  of  the  Supreme  Court  shall  Sittings  of 
extend  over  the  whole  of  the  four  periods  between  the  vacations.  °  ^*' 

4.  The  vacations  to  be  observed  in  the  several  Courts  and  offices  of  Vacations  in 
the  Supreme  Court  shall  be  four  in  every  year,  viz.,  the  long  vacation,  ^^^^  ^^^ 
the  Christmas  vacation,  the  Easter  vacation,  and  the  "Whitsun  vacation. 

The  long  vacation  shall  commence  on  the  10th  of  August  and  termi- 
nate on  the  24th  of  October ;  the  Christmas  vacation  shall  commence 
on  the  24th  of  December  and  terminate  on  the  6th  of  January ;  the 
Easter  vacation  shall  commence  on  Good  Friday  and  terminate  on 
Easter  Tuesday ;  and  the  Whitsun  vacation  shall  commence  on  the 
Saturday  before  Whit  Sunday  and  shall  terminate  on  the  Tuesday 
after  Whit  Sunday  (w). 

(tr)  See  rule  1,  and  note  thereto. 

5.  The  days  of  the  commencement  and  termination  of  each  sitting  First  and  last 
and  vacation  shall  be  included  in  such  sitting  and  vacation  respect-  ^^^ 
ively. 

6.  The  several  offices  of  the  Supreme  Court  shall  be  open  on  every  Offices,  when 
day  of  the  year,  except  Sundays,  Good  Friday,  Easter  Eve,  Monday  ^^^* 
and  Tuesday  in  Easter  week,  Wliit  Monday,   Christmas  Day,  and 

the  next  following  working  day,  and  aU  days  appointed  by  pro- 
clamation to  be  observed  as  days  of  general  fast,  humiliation,  or 
thanksgiving. 

7.  The  offices  of  each  district  registrar  of  the  High  Court  of  Justice  District 
shall  be  open  on  every  day  and  hour  in  the  year  on  which  the  offices  "^©firwtnea. 
of  the  registrar  of  the  County  Court  of  the  place  in  which  the  district 
registry  is  situate  are  required  to  be  kept  open. 

8.  The  offices  of  the  Supreme  Court  (including  the  judge's  chambers)  Saturdays, 
shall,  save  as  hereinafter  mentioned,  close  on  Saturdays  at  2  o'clock. 

9.  The  office  hours  in  the  several  offices  of  the  Supreme  Court,  Office  hours, 
other  than  the  summons  and  order,   crown    office,   and   associates 
departments  of  the  central  office,  shall  be  from  ten  in  the  forenoon 
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to  four  in  the  afternoon,  except  on  Saturday  and  in  yacation,  wlien 
the  offices  shall  close  at  two  in  the  afternoon.  In  the  excepted  depart- 
ments the  hours  shall  be  from  eleven  in  the  forenoon  to  five  in  the 
afternoon,  except  on  Saturday  and  in  vacation,  when  the  hoois  shall 
be  from  eleven  in  the  forenoon  to  three  in  the  afternoon. 

10.  The  office  of  the  district  registry  at  Manchester  shall  not  be 
open  in  any  year  on  the  five  days  next  following  Whit  Monday. 

11.  Two  of  the  judges  of  the  High  Court  shall  be  selected  at  the 
commencement  of  each  long  vacation  for  the  hearing  in  London  or 
Middlesex,  during  vacation,  of  all  such  applications  as  may  require  to 
be  immediately  or  promptly  heard.  Such  two  judges  shall  act  as 
vacation  judges  for  one  year  from  their  appointment.  In  the  absence 
of  arrangement  between  the  judges,  the  two  vacation  judges  shall  be 
the  two  judges  last  appointed  (w^hether  as  judges  of  the  said  High 
Court  or  of  any  Court  whose  jurisdiction  is  by  the  principal  Act  trans- 
ferred to  the  said  High  Court)  who  have  not  already  served  as  vacation 
judges  of  any  such  Court,  and  if  there  shall  not  be  two  judges  for  the 
time  being  of  the  said  High  Court  who  shall  not  have  so  served,  then 
the  two  vacation  judges  shall  be  the  judge  (if  any)  who  has  not  so 
served  and  the  senior  judge  or  judges  who  has  or  have  so  served  once 
only  according  to  seniority  of  appointment,  whether  in  the  said  High 
Court  or  such  other  Court  as  aforesaid.  The  Lord  Chancellor  shall 
not  be  liable  to  serve  as  a  vacation  judge. 

12.  The  vacation  judges  may  sit  either  separately  or  together  as  a 
Divisional  Court  as  occasion  shall  require,  and  may  hear  and  dispose 
of  all  causes,  matters,  and  other  business,  to  whichever  division  the 
same  may  be  assigned.  No  order  made  by  a  vacation  judge  shall  be 
reversed  or  varied  except  by  a  Divisional  Court  or  the  Court  of  Appeal, 
or  the  judge  who  made  the  order.  Any  other  judge  of  the  High  Court 
may  sit  in  vacation  for  any  vacation  judge. 

13.  Any  judge  of  the  Chancery  Division  whose  chambers  may  be 
open  for  business  during  any  vacation,  or  any  vacation  judge  acting  on 
his  behalf,  may  issue  summonses  for  the  purpose  of  any  proceeding 
before  any  other  judge  of  that  division  at  chambers  after  the  vaca- 
tion {x). 

(x)  This  rule  is  from  Cons.  Ord.  XXXV.  r.  58. 


Proceedings  14.  In  the  interval  between  the  close  of  any  sittings  and  the  com- 

'"^  tfl^&^^'  niencement  of  the  next  sittings,  the  judgments  or  orders  of  any  judg^ 

during  may  be  prosecuted  at  the  chambers  of  any  other  judge  by  his  permis- 

vacation.  gj^jj .  qj^^  ^^  qq^q  ^]^q  prosecution  thereof  shall  not  be  completed  during 

such  interval,  the  prosecution  may  be  continued  at  the  chambers  of 
the  same  judge  if  and  so  far  as  he  shall  think  fit  (^). 

(y)  Thia  rule  is  from  Cons.  Ord.  XXXV.  r.  69. 

Intervidabe-         15.  Any  interval  between  the  sittings  of  the  High  Coxirt  or  any 
een sittings,  ^jy^gj^jj  thereof,  not  included  in  a  vacation,  shall,  so  far  as  the  disposal 
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of  busineBS  by  the  vacation  judges  is  concerned,  be  deemed  to  be  a   Oid.  LXUI. 
portion  of  the  vacation  (yy). 

(yy)  See  WtUon  v.  TTaiton,  38  L.  T.  380. 

16.  The  official  referees  shall  sit  at  least  from  10  a.m.  to  4  p.m.  on  Sittmgsof 
every  day  during  the  Michaelmas,  Hilary,  Easter,  and  Trinity  sittings  ^^^ 
of   the   High  Court  of  Justice,  except   on   Saturdays,  during   such 
sittings,  when  they  shall  sit,  at  least,  from   10  a.m.  to  1  p.m.  ;  but 
nothing  in  this  rule  shall  prevent  their  sitting  on  any  other  days. 


OEDEE  LXIV. 

Time. 

1.  Where  by  these  rules,  or  by  any  judgment  or  order  given  or  ** Month" 
made  after  the  commencement  of  the  principal  Act  (2),  time  for  doing  ^g^  month.  ' 
any  act  or  taking  any  proceeding  is  limited  by  months,  and  where  the 

word  ** month"  occurs  in  any  document  which  is  part  of  any  legal 
procedure  under  these  rules,  such  time  shall  be  computed  by  calendar 
months,  unless  otherwise  expressed. 

(z)  The  principal  Act  ifl  the  Judicature  Act,  1873 ;  see  Ord.  LXXI.  r.  1,  paatf   ''Principal 
p.  667.  Act." 

2.  Where  any  limited  time  less  than  six  days  from  or  after  any  date  When  Sun- 
or  event  is  appointed  or  allowed  for  doing  any  act  or  taking  any  pro-  ^xSuded. 
ceeding,  Sunday,  Christmas  Day,  and  Q-ood  Friday  shall  not  be  reckoned 

in  the  computation  of  such  limited  time  (a). 

(a)  See  Ex  parte  Viney,  4  Ch.  D.  794. 

3.  Where  the  time  for  doing  any  act  or  taking  any  proceeding  Where  time 
expires  on  a  Sunday,  or  other  day  on  which  the  offices  are  closed,  and  S^^^  ^^  * 
by  reason  thereof  such  act  or  proceeding  cannot  be  done  or  taken  on 

that  day,  such  act  or  proceeding  shall,  so  far  as  regards  the  time  of 
doing  or  taking  the  same,  be  held  to  be  duly  done  or  taken  if  done  or 
taken  on  the  day  on  which  the  offices  shall  next  be  open  {b), 

(b)  This  rule  is  identical  with  Cons.  Ord.  XXXVII.  r.  12 ;  under  which  it  was 
held  that  where  the  time  for  doing  an  act,  or  taking  a  proceeding  is  expressly  fixed 
by  Act  of  Parliament,  the  rule  does  not  enable  such  act  or  proceeding  to  be  done  or 
taken  after  the  expiration  of  the  time  so  fixed  {Flower  v.  Brighty  2  J.  &  H.  590). 
See  also  as  to  the  rule,  Ex  parte  Saffery^  6  Ch.  D.  365. 

4.  No  pleadings  shall  be  amended  or  delivered  in  the  long  vacation.  Amendment 
unless  directed  by  a  Court  or  a  judge.  of  plead^M 

5.  The  time  of  the  long  vacation  shall  not  be  reckoned  in  the  com-  in  long  vaca- 
putation  of  the  times  appointed  or  allowed  by  these  rules  for  filing,      "* 
amending,  or  delivering  any  pleading,  unless  otherwise  directed  by  not^to^be*  °^ 

the  Court  or  a  judge  (c).  reckoned  in 

computation 
(f)  In  all  cases  not  specified  in  the  corresponding  rule,  Cons.  Ord.  XXXVII.  r.  13,  of  time. 
Taoations  were  coimted  in  the  computation  of  time.     See  BothomUy  v.  Squire,  7 
De  a.  M.  &  G.  246  ;   JTare  v.  JFateon,  ib%d,  739  ;  JlUchin  v.  Hughes,  14  W.  R.  93. 
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Ord.  LXrv.  6.  The  day  on  which  an  order  for  security  for  costs  is  served,  and 
the  time  thenceforward  until  and  including  the  day  on  which  such 
security  is  given,  shall  not  he  reckoned  in  the  computation  of  time 
allowed  to  plead,  answer  interrogatories,  or  take  any  other  proceeding 
in  the  cause  or  matter  {d). 

{(i)  This  rule  is  taken  from  Cons.  Ord.  XXXVII.  r.  14.  Herely  taking  out  the 
summona  for  security  for  costs  does  not  prevent  the  time  from  running  {Henderaon  r. 
Atkins,  7  W.  R.  318). 

As  to  security  for  costs  g^erally,  see  Ord.  LXV.  r.  6,  pa»t,  p.  641. 


Time  not  to 
run  after  ser- 
vice of  order 
for  security 
imtil  security 
is  given. 


Time  may  bo 
enlarged  or 
abridged. 


Enlarging 
time  hy 
consent. 


Time  for 
effecting 
service. 


Number  of 
days,  how  to 
be  reckoned. 


7.  The  Court  or  a  judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  these  rules,  or  fixed  by  any  order  enlarging 
time,  for  doing  any  act  or  taking  any  proceeding,  upon  such  terms 
(if  any)  as  the  justice  of  the  case  may  require,  and  any  such  enlarge- 
ment may  be  ordered  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed  or  allowed  {e). 

{e)  The  rule  only  applies  where  a  limited  time  is  fixed  for  something  to  be  done, 
not  where  it  is  ordered  that  some  act  must  bf  done  bffore  another  (Be  Fileher,  11  Ch.  D. 

p.  907). 

A  judge  may  enlarge  the  time  for  appealing  against  an  order  dismissing  an  aotion 
for  want  of  prosecution,  even  after  the  order  has  taken  effect  and  the  action  has 
therefore  been  dismissed  ;  and  when  he  has  so  enlarged  the  time  for  appealing  he 
may  vary  or  amend  the  order  dismissing  the  action  {jCarter  v.  Siubbs,  6  Q.  B.  D.  116; 
and  see  the  case  there  cited). 

For  instances  in  which  time  has  been  enlarged,  see  Haeiings  t.  Hurley ^  16  C3i.  D. 
734  ;  Sproat  v.  rcckctt,  W.  N.  (1883),  76  (endorsement  on  writ  of  date  of  service) ; 
He  Jones,  Utjre  v.  CoXy  W.  N.  (1877),  38 ;  46  L.  J.  Ch.  316  ;  25  W.  R.  303  (renewal 
of  writ;  see, however,  Doyle r.  Kaufman ,  3  Q.  B.  D.  7,  340)  ;  Canadian  Oil  WorkeY, 
Hay,  W.  N.  (1878),  107  (delivery  of  statement  of  claim) ;  Eaton  v.  Storer^  22  Ch.  D. 
91  (delivery  of  reply). 

As  to  an  extension  of  time  for  appealing,  see  Ord.  LVIII.  r.  15,  and  note  thereto, 
ante,  p.  516. 

8.  The  time  for  delivering,  amending,  or  filing  any  pleading,  answer, 
or  other  document  may  be  enlarged  by  consent  in  writing,  without 
application  to  the  Court  or  a  judge. 

[Rules  9  and  10  apply  only  to  Admiralty  actions.] 

11.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings,  shall  be  effected  before  the  hour  of  six  in  the 
afternoon,  except  on  Saturdays,  when  it  shall  be  effected  before  the 
hour  of  two  in  the  afternoon.  Service  effected  after  six  in  the  after- 
noon on  any  weekday  except  Saturday  shall,  for  the  purpose  of  com- 
puting any  period  of  time  subsequent  to  such  service,  be  deemed  to 
have  been  effected  on  the  following  day.  Service  effected  after  two 
in  the  afternoon  on  Saturday  shall  for  the  like  purpose  be  deemed  to 
have  been  effected  on  the  following  Monday  (/). 

(/)  See  Be  Clay,  16  Ch.  D.  3. 

12.  In  any  case  in  which  any  particular  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  these  rules,  the  same  shall 
be  reckoned  exclusively  of  the  first  day  and  inclusively  of  the  last 
day. 
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13.  In  any  cause  or  matter  in  which  there  has  been  no  proceeding    Ord.  LXTV. 
for  one  year  from  the  last  proceeding  had,  the  party  who  desires  to  jq^^cTof 
proceed  shall  give  a  month's  notice  to  the  other  party  of  his  intention  intention  to 
to  proceed (g).    A  summons  on  which  no  order  has  been  made  shall  ^beffivai ^ 
not,  but  notice  of  trial  although  countermanded  shall,  be  deemed  a 
proceeding  within  this  rule. 

(jff)  See  Staffordshire  Bank  v.  Weaver,  W.  N.  (1884),  78  ;   Weheter  v.  Myer,  W.  N. 
(1884),  223. 

14.  An  application  to  set  aside  an  award  may  be  made  at  any  time  Setting  aside 
before  the  last  day  of  the  sittings  next  after  such  award  has  been  •''^"^ 
made  and  published  to  the  parties. 

[Role  16  applies  only  to  Admiralty  actions.] 


ORDER  LXV. 

Costs. 

1.  Subject  to  the  provisions  of  the  Acts  and  these  rules,  the  costs  Costs  to  be  ic 
of  and  incident  to  all  proceedings  in  the  Supreme  Court,  including  ^^^^^Q^ut^ 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion  of 
the  Court  or  judge :   Provided  that  nothing  herein  contained  shall  Trustees,  &c. 
deprive  an  executor,  administrator,  trustee,  or  mortgagee  who  has 
not  unreasonably  instituted  or  carried  on  or  resisted  any  proceedings, 
of  any  right  to  costs  out  of  a  particular  estate  or  fund  to  which  he 
woxdd  be  entitled  according  to  the  rules  hitherto  acted  upon  in  the  Jmy  trials. 
Chancery  Division :  Provided  also  that,  where  any    action,  cause, 
matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried, 
or  the  Court  shall,  for  good  cause,  otherwise  order  (h). 

(A)  The  combined  effect  of  the  Judicature  Act  and  of  this  rule  is,  it  seems,  to  Costs 
repeal,  with  certain  specified  exceptions  (see  Judicature  Act,  1873,  s.  67),  all  generally, 
previous  Acts  directing  costs  to  follow  certain  rules  without  leaving  the 
Court  a  discretion ;  and  where  a  previous  Act  contains  no  provision  as  to  the  costs 
of  proceedings  under  it  to  supply  the  omission  by  leaving  the  costs  in  the  discre- 
tion of  the  Court;  see  Gamett  v.  Bradley ,  3  App.  Cas.  944;  48  L.  J.  Ex.  186; 
26  W.  R.  698  ;  39  L.  T.  261 ;  Ex  parte  Mereere^  Co,,  10  Ch.  D.  481 ;  48  L.  J. 
Ch.  384 ;  27  W.  R.  424  ;  Ex  parte  Hospital  of  St,  Katharine,  17  Ch.  D.  378  ;  Re  Lee, 
24  Ch.  D.  669.  Cotton,  L.  J.,  however,  has  recently  expressed  a  doubt  whether 
the  Act  and  rules  mean  more  than  this,  that  where  the  Court  can  give  costs  they 
shall  be  in  the  discretion  of  the  Court  {Re  Sarah  Knight,  26  Ch.  D.  p.  91,  a  case 
under  the  Trustee  Act) ;  and  it  is  clear,  notwithstanding  the  wide  teams  in  which 
the  rule  is  expressed,  that  the  Court  has  no  jurisdiction  to  dismiss  an  action  and 
Older  the  defendant  to  pay  the  costs ;  see  JDickt  v.  Yatea,  and  the  other  cases  cited 
below.  As  a  matter  of  practice  the  Court,  in  the  case  of  proceedings  under  an 
Act  of  Parliament  ie.  g,,  the  Lands  Clauses  Act),  follows  the  rule  as  to  costs  pre- 
scribed by  the  partiotdar  Act  under  which  the  proceeding^  are  taken,  as  explamed 
and  Ulustrated  by  the  decided  cases.  In  the  case  of  proceedings  un^  the  gpeneral 
jurisdiction  the  costs  have  always  been  in  the  discretion  of  the  Oovaci ;  and  that 
discretion  is  generally  exercised  by  making  the  unsuccessful  party  pay  them 
{Vaneomer  v.  Bliet,  11  Yes.  463 ;  Millington  v.  Fox,  3  My.  &  Cr.  352 ;  Ferguson  v. 
Wilson,  2  Ch.  p.  92).    The  Court  can,  however,  make  a  decree  in  favour  of  a 

Slaintiff  without  costs,  or  it  may  even  under  very  special  circumstances  make  a 
ecree  in  his  favour  and  order  him  to  pay  aU  the  costs  ( Wootton  v.  Wootton,  W,  K. 
a869),  175  ;  Norman  t.  Johnson,  29  Beav.  77 ;  Harris  v.  Fetherieh,  4  Q.  B.  D.  611). 
On  the  other  hand  it  may  dismiss  an  action  without  costs  ;  but  it  cannot  dismiss  an 
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Ord.  LXV. 


r\)Nts  of  ad- 
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actions. 


CohIh  of 
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mortgagees. 


Solicitor. 


Costs  of 
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Costs  where 
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counterclaim 
both  dismissed 
with  costs : 

where  both 
Bucceasful. 


Costs  in  in- 
ferior Court 
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Where  action 
ordered  to  be 
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action  and  order  the  defendant  to  pay  all  the  costs  (Lick*  y.  Tate*,  18  Ch.  D.  76  ; 
He  Foster  y.  Great  Western  Ry.  (>.,  8  Q.  B.  D.  615 ;  Witt  y.  Corcoran,  2  Ch.  D.  69 1  ; 
though  he  may  be  ordered  to  pay  some  particular  costs  incurred  in  the  action,  e.g., 
costs  occasioned  by  his  improper  conduct  of  the  litigation  [fiujawr  y.  ^lyr/,  4 
De  G.  M.  &  G.  520 ;  He  Foster  y.  Great  Western  Ity.  Co.), 

Where  the  plaintiff  comes  to  enforce  a  legal  right  and  there  haa  been  no  miscon- 
duct on  his  part  he  is  entitled  to  his  cost^  as  of  right  {Cooper  y.  Whittingkamy  15 
Ch.  D.  601) ;  and  see  Vpmann  y.  Forester,  24  Ch.  D.  231. 

The  judge  has  no  power  to  impose  costs  by  way  of  penalty,  be3nond  the  costs  of 
the  Huit  [Willmott  v.  Barber,  17  Ch.  D.  772) ;  nor  can  he  giye  the  difference  between 
Holititor  and  client  and  party  and  party  costs  as  damages  {Cockburn  v.  Edward*,  18 
Ch.  D.  449 ;   Quartz  Hill  Co.  y.  Eyre,  31  W.  R.  668). 

Tlie  costs  of  administration  actions  are  now  in  the  discretion  of  the  Court.  Under 
the  former  practice  a  residuary  legatee  plaintiff,  in  the  absence  of  special  circum- 
Ktanocs,  was  entitled  to  his  costs  out  of  the  estate  as  of  right  {Farrow  y.  Avttin,  18 
Ch.  D.  58)  ;  but  this  is  no  longer  the  rule  {Re  Hodgson,  W.  N.  (1884),  117,  wher«, 
however,  the  costs  were  allowed,  judgment  having  been  given  before  the  preeent 
rules  came  into  operation).  Even  under  the  former  practice  the  costs  might  be 
refused  in  a  proper  case ;  see  Bartlett  v.  Wood,  9  W.  R.  817  ;  Croggan  v.  Allen,  22 
Ch.  D.  101  ;  Fane  v.  Fane,  13  Ch.  D.  228  ;  28  W.  R.  348 ;  41  L.  T.  551 ;  Sykes  v. 
Brook,  29  W.  R.  821.  In  Re  Cabburn,  Gage  v.  Rutland,  W.  N.  (1S82),  92  ;  46  L.  T. 
848,  an  administration  action  instituted  by  a  trustee  was  dismissed  tctth  costs  ;  and 
see  also   Wood  v.  Ainiey,  W.  N.  (1883),  133;  Ackers  y.  Ackers,  W.  N.  (1881),  82. 

The  saving  of  tlic  right  of  trustees  and  mortgagees  to  costs  out  of  the  estate  is 
IcHS  extensive  than  that  in  the  corresponding  repealed  rule,  being  restricted  to  the 
cose  of  a  trustee  or  mortgagee  **  who  has  not  unreasonably  instituted  or  carried  on 
or  resisted  any  proceeding^.'*  But  these  words  have  not,  it  seems,  made  any  real 
alteration  in  the  law  {Re  Sarah  Knight,  26  Ch.  D.  90) ;  the  right  of  a  tmstee  or 
mortgagee  to  his  costs  rests  substantially  upon  contract  {Cotter ell  v.  Stratton,  8  Ch. 
295 ;  Turner  v.  Hancock,  20  Ch.  D.  303) ;  for  improper  conduct,  whether  of  the 
kind  specified  in  the  rule  or  any  other,  he  may  be  deprived  of  them,  but  not  other- 
wise {Cotterell  v.  Stratton  ;  Re  Chcnnell,  8  Ch.  D.  492  ;  Turner  v.  Hancock;  Re  Watts, 
22  Ch.  D.  5).  If  a  trustee  or  mortgagee  is  deprived  of  his  costs  he  may  anpeal  on 
this  ground  alone ;  see  the  cases  above  cited.  In  suits  between  themaeiyes  and 
persons  strangers  to  the  trust,  trustees,  executors,  and  administrators  suing  in  that 
character  are,  of  course,  in  no  better  position  than  parties  suing  in  their  own  right. 
For  the  general  law  and  practice  as  to  costs  in  the  Chancery  &?i8ion,  see  Morgan 
&  Wurtzburg  on  Costs. 

A  solicitor  who  brings  or  defends  an  action  in  person  is  entitled  to  the  same 
costs  as  an  ordinary  litigant  appearing  in  person,  subject  to  this  restriction,  tliat 
no  costs  which  are  really  unnecessary  can  be  recovered  {London  Scottish  Society  v. 
Chorley,  13  Q.  B.  D.  872). 

2.  When  issues  in  fact  and  law  are  raised  upon  a  claim  or  counter- 
claim, the  costs  of  the  several  issues  respectively,  both  in  law  and  fact, 
shall,  unless  otherwise  ordered,  follow  the  event  (t). 

(t)  Where  a  claim  and  a  counterclaim  are  both  dismissed  with  costs,  the  plaintiff 
pays  to  Uie  defendant  the  general  costs  of  the  action,  and  the  defendant  pays  to  the 
plaintiff  only  the  amount  by  which  the  costs  have  been  increased  by  reason  of  the 
counterclaim ;  there  is  no  apportionment  {Jfason  v.  Brentini  (C.  A.,  15  Ch.  D.  287  ; 
29  W.  R.  126 ;  42  L.  T.  726 ;  43  L.  T.  557 ;  Saner  v.  BilUm,  11  Ch.  D.  416 ;  48 
L.  J.  Ch.  545  ;  27  W.  R.  472  ;  40  L.  T.  134). 

Where  the  claim  and  the  counterclaim  are  both  successful  the  plaintiff,  in  the 
absence  of  special  directions  to  the  contrary,  is  entitled  to  the  general  costs  of  the 
action,  although  the  result  of  the  litigation  as  a  whole  is  in  favour  of  the  defendant 
{Re  Brown,  Ward  v.  Morse,  23  Ch.  D.  377) ;  there  is  no  apportionment  of  the  com- 
mon charges  in  the  action. 

3.  If  a  cause  be  removed  from  an  inferior  Court,  having  jurisdiction 
in  the  cause,  the  costs  in  the  Court  below  shall  be  costs  in  the  cause. 

4.  Where  an  action  is  ordered  to  be  tried  in  a  County  Court  under 
the  provisions  of  19  &  20  Yict.  c.  108,  s.  26,  the  costs  of  the  action 
shall,  subject  to  the  provisions  of  the  principal  Act  and  these  rules, 
follow  the  event,  unless  by  the  registrar's  certificate  of  the  result  of  the 
trial  it  shall  appear  that  the  judge  before  whom  the  action  was  tried 
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was  of  opinion  that  the  question  of  costs  ought  to  be  referred  to  a     Oid.  LXV. 
judge  of  the  High  Court,  in  which  case  no  costs  shall  be  recovered  ' 
unless  ordered  by  the  Court  or  a  judge  {k), 

{k)  See  Evans  v.  Edwards,  W.  N.  (1883),  194 ;  Emgntj  v.  Sandes,  U  Q.  B.  D.  6. 

5.  Where  upon  the  trial  of  any  cause  or  matter  it  appears  that  the  Where  cause, 
same  cannot  conveniently  proceed  by  reason  of  the  solicitor  for  any    ^^^ 
party  having  neglected  to  attend  personally,  or  by  some  proper  person  through 

on  his  behalf,  or  having  omitted  to  deliver  any  paper  necessary  for  the  ^^]?^ 
use  of  the  Court  or  judge,  and  which  according  to  the  practice  ought 
to  have  been  delivered,  such  solicitor  shall  personally  pay  to  all  or  any 
of  the  parties  such  costs  as  the  Court  or  judge  shall  think  fit  to 
award  (/). 

(I)  This  rule  is  from  Cons.  Ord.  XXI.  r.  12.  See  Cook  v.  Broomhead,  16  Yes.  133, 
where  a  solicitor  having  undertaken  to  appear  for  a  defendant  at  the  hearing  was 
ordered  to  pay  aU  the  costs  occasioned  by  his  neglect  so  to  do ;  and  see  also  Courtney 
Y.  Stock,  2  Dr.  &  W.  251 ;  Birch  v.  WUliama,  24  W.  R.  700 ;  W.  N.  (1876),  168. 

6.  In  any  cause  or  matter  in  which  security  for  costs  is  required  (w)  Security  for 
the  security  shall  be  of  such  amount  (n)  and  be  given  at  such  times  (o) 

and  in  such  manner  and  form  (p)  as  the  Court  or  a  judge  shall  direct. 

(m)  The  following  are  the  cases  in  which  a  plaintiff  is  required  to  give  security  Security  for 
for  costs: — 


V.  Harding f  6  Madd.  214,  where  the  plaintiff  was  under  sentence  of  transportation ;  Jr®  jurisaic- 

Seilaz  v.  Hanson,  6  Ves.  261 ;  but  if  the  plaintiff  goes  abroad  on  public  serWce  or  for       '^* 

a  temporary  purpose  the  rule  does  not  apply ;  see  Colebroks  t.  Jones,  Dick.  154  (where 

the  plaintiff  was  a  consul  abroad).     Ab  to  officers,  see  Evelyn  v.   Chippendale,  9 

Sim.  407  ;  Clark  v.  tergusson,  1  Giff.  184  ;  Fisher  \.  Bunbury,  Sa.  &  Sc.  625  ;  Miller 

V.  Hales,  17  Eq.  430;  43  L.  J.  Ch.  446 ;  but  from  Long  v.  Tottenham,  1  Ch.  Rep. 

127,  it  seems  it  must  distinctly  appear  that  the  plaintiff  is  abroad  on  foreign  service. 

As  to  seafaring  men,  see  Stewart  v.  Stewart,  20  Bear.  322 ;  Gowran  v.  Barnett,  Sa.  & 

Sc.  651. 

If,  however,  at  the  time  of  the  application  for  security,  the  plaintiff  (whether  an 
Englishman  or  a  foreigner)  is  within  the  jurisdiction,  though  only  temporarily, 
security  cannot  be  required  (Redondo  v.  Chaytor,  4  Q.  B.  D.  453 ;  27  W.  R.  701 ; 
40  L.  T.  797  ;  Ebrard  v.  Gassier,  W.  N.  (1885),  1) ;  and  so  where  he  is  permanently 
resident  without  the  jurisdiction  but  has  property  within  it  (Hamburger  v.  Poetting, 
30  W.  R.  769 ;  Kilkenny  By.  v.  Feilden,  6  Ex.  81) ;  or  the  defendant  admits  his 
liability  (De  St.  Martin  v.  DavU,  W.  N.  (1884),  86. 

Where  an  action  was  brought  by  two  plaintiffs,  one  residing  abroad,  alleging  a 
contract  by  the  defendant  with  the  plaintiffs  jointly,  and  in  the  alternative  with 
each  of  them  separately,  security  could  not  be  required  from  the  plaintiff  residing 
abroad  (D'Hormusgeex.  Grey,  10  Q.  B.  D.  13). 

(2)  When  a  plaintiff  misdescribes  his  residence,  or  is  keeping  out  of  the  way  (2)  If  plaintiff 
{Bedondo  v.  Chaytor,  4  Q.  B.  D.  463  ;  Swanzy  v.  Swansy,  4  K.  &  J.  237)  ;  and  see  as  misdescribes 
to  misdescription,  the  plaintiff  having  changed  his  residence,  Kerr  v.  Gillespie,  7  his  residence 
Beav.  269 ;  Campbell  v.  Andrews,  12  Sim.  578 ;  but  if  a  misdescription  is  innocently  or  keeps  out 
inserted,  and  the  defendant  knows  the  real  address,  a  motion  for  security  for  costs  of  the  way. 
will  be  refused  (Stnith  v.  Comfoot,  1  Be  Q-.  &  S.  684) ;  and  for  instances  of  accidental 
errors  in  the  plaintiff's  description  on  account  of  which  security  was  not  required, 
see  Watts  v.  KeUy,  6  W.  R.  206 ;  Clark  v.  Clark,  14  W.  R.  449  ;  and  it  is  the 
defendant's  duty,  if  the  plaintiff  cannot  be  found  at  the  place  of  residence  named  in 
the  writ,  to  make  inquiries  from  the  solicitor  before  he  applies  for  security  (Knight 
v.  Cory,  11  W.  R.  264  ;  Baihy  v.  Gundry,  2  Keen,  53  ;  Manby  v.  Bewicke,  8  De  O. 
M.  &  G.  468)  ;  and  Rpe  Hutchinson  v.  Swifl,  13  W.  R.   532  ;   Dick  v.  Mtmden,  ibid. 
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(}rd,  LXV. 

Kulf/T. 

W:auw;  plain< 
tin  w  P'Xjt, 


(ftf'jyi  from 
a  relator. 


^5}  Liiniiod 
wjiiipanj. 


TniMt^H?  in 
baiikruptoy. 

Petitioner. 


Befmrity  not 
reuuirod  from 
a  defendant 
or  i)rrHon 
compc'Uod  to 
litigate. 

Counterclaim. 

Amount  of 
Hocurity. 


Security  may 
bo  required 
at  any  stage. 

Manner  and 
form  of 
•ecurity. 

Default  in 

Kivinar 

Bocurity. 


1013,  «  LfTe  x\x*c  OT'lfrT  va>  that  the  plaintiff  Bbould  amend  witbin  a  veek  hy 
.  bi«  projj*T  a^idr*fM.  or  else  should  jrive  fiecuritr- 

'3,  An  Hiu^Aii^jidffr^t^  Hr/r%-ant  birinir  a  penon  pririlefred  onder  7  Anne,  c.  12,  must 
frlvii  w-'urity  'OVy/'/^m  v.  Ar^hf^r,  2  P.  Wm*.  452  :  AddrrUyr.  Smith,  1  IHck.  3&5"  ; 
1-rtit,  umhU',  ii'/t  an  aTr^-ba-^i/ior  him^^lf  /yu*:^  <£?  MoRtellano  T.  CMrittim,  5  M-  &  S-  503  . 
'4/  A  pUiiitiii  or  petitioner  who  i*  actually  in*olrfnt  may  be  required  to  gine  aetfurUj 
''/r/  Ctfr^a  J'ara  Min%ug  f'o.,  19  Cb.  D.  4.37,  and  caeed  there  cited ;  The  Lmie  Meymmtic, 
:ifj  L.  T.  IS'i:  AmiM  ▼.  AV/m/A,  7  P.  D.  227,.  Ajr  to  a  trustee  in  bankruptcy  aomg 
in  hi«  offifrial  nara/%  nee  Fooley^t  Tnntee  v.  fFhetham,  28  Ch,  D-  38.  fiiit  seciml^ 
for  r/i^U  in  not  r'-^jiiin.^l  m*Tely  on  aooount  of  poTerty  (Htnd  t.  Whitm^rt^  2  J.  &  H. 
602  ;  but  *^t*-  Bur  he  v.  Jluirhinjfon^  7  Ir.  Eq.  Rep.  708,  where  a  pauper  was  ordered 
\tf  jrive  la-rrurity  for  orfHtn :  thi^  caite,  however,  depended  on  the  qiecial  cxrenB- 
i^taiirx.-ri,  and  wouM  not  probably  be  generally  followed ;  see  the  commenta  on  it  in 
fff/rrall  v.  fHftfe,  3  Jo.  k  Lat.  513. 

A  rtlator  in  a  cbaritv  information,  however,  may  be  required  to  give  seeority  for 
««'t«»  on  tb*'  ground  of  his  jK)verty  (Attorney-General  v.  Skinner^  Comptnty,  1  C.P.  C. 
1,  5  :  yittfjTutfj-Oemralv.  Mayor  of  Rorhtnter^  R^-  Lib.  A.  fob  271,  cited  inShetford 
on  Mortmain,  :  but  t^rmhlr^  not  where  in  an  information  and  bill  the  relator  ia  also 
the  plaintiff  f  Attornry-O^naul  v.  Knight,  3  My.  &  Cr.  154). 

An  ajii^llant,  however,  may  Ije  re(|uired  to  give  security  on  the  ground  of  pover^  ; 
we  the  ca.He»4  cited  in  Ord.  LVIII.  r.  15,  ante,  p.  516. 

(o)  WhfTe  a  limited  company  i^  plaintiff,  Kectuity  may  be  required  if  there  ia 
rea.«yin  i4>  U>lieve  that  the  aKs<'tri  will  be  in>»ufficient  to  pay  the  defendant  his  ooets  if 
he  in  Hwntti^ful ;  tu.-a  25  k  26  Vict.  c.  89  (Companies'  Act,  1862),  a.  69  ;  XorthampUm 
Coal  Co.  V.  Miflland  Watfgon  Co.,  7  Ch.  D.  500  ;  26  W.  R.  485 ;  City  of  Moieow  Gat 
Co.  V.  International  finance  Co.,  7  Ch.  225  ;  Accidental  Co.  v  Mereaii,  3  Eq.  200. 

Security  cannot,  it  HcemH,  be  required  from  a  plaintiff  merely  because  he  sues  "  as 
trustee  of  the  pn^perty  of  A.  B.,  a  bankrupt,*'  without  hia  own  name  appearing  on 
tlir.  rc<^ird  Ij'oolfi/M  fruntee  v.  Whetham,  28  Ch.  D.  38). 

Hcf'urity  for  eostH  will  be  required  from  a  petitioner  under  the  same  drcnmatanoes 
an  from  a  plaintiff  {He  Latta,  3  De  G.  &  8.  186 ;  Ex  parte  Foley,  U  Beav.  456 ; 
J{r  Nortnan,  11  Beav.  401  ;  He  Home  Assurance  Association,  12  Eq.  112). 

ftceurity  will  not  be  reciuired  from  a  defendant,  or  from  a  person  who,  though 
nominally  a  plaintiff,  is  compelled  to  litigate ;  see  Morgan  &  Wurtzburg  on  Costfi, 
p.  18,  where  the  cases  are  collected.  As  to  security  for  costs  where  there  is  a 
counterclaim,  see  Wintrrfeld  v.  Bradnum,  3  Q.  B.  D.  324  ;  47  L.  J.  Q.  B.  270  ;  26 
W.  R.  472  ;  38  L.  T.  250  ;  MapUson  v.  Masini,  5  Q.  B.  D.  144 ;  49  L.  J.  Q.  B. 
423  ;  28  W.  R.  488  ;  42  L.  T.  531. 

{n)  The  amount  of  the  security  is  in  the  discretion  of  the  judge.  In  an  ordinary- 
case  100/.  will  be  required  from  a  plaintiff,  and  40/.  from  a  petitioner  (Seton,  pp. 
1643-1646;  Paxton  v.  Bell,  24  W.  R.  1013;  W.  N.  (1876),  221,  249);  but  the 
amount  may  lx»  very  largely  increased  (Jfassey  v.  Allen,  12  Ch.  D.  807 ;  48  L.  J.  Ch. 
692  ;  28  W.  R.  243  ;  iSturla  r.  Frercia,  W.  N.  (1878),  161,  188;  nepuhlic  of  CoUa 
Rica  v.  Erlangcr,  3  Ch.  D.  62  ;  45  L.  J.  Ch.  743  ;  24  W.  R.  965).  In  the  case  of  a 
c^)mpany,  the  security  must  be  *'  sufficient, "  and  for  an  amount  equal  to  the  probable 
amount  of  the  costs  (Imperial  Bank  of  China  y.  Bank  of  Hindustan,  1  Ch.  437  ;  Fret* 
hold  Land  Co.  y.  Spargo,  W.  N.  (1868),  94). 

(o)  The  Court  may  direct  sectirity  to  be  given  at  any  stage  of  the  suit  [Mariano  v. 
Mann,  14  Ch.  D.  419  ;  42  L.  T.  890 ;  Lydney  Co.  y.  Bird,  23  Ch.  D.  358) ;  and  for 
past  as  well  as  future  costs  (Massey  y.  Allen). 

(p)  Security  is  given  either  in  the  shape  of  a  bond,  as  to  which  see  next  rule  and 
note  thereto  ;  or  by  payment  into  Court. 

Application  for  security  is  made  by  summons  (Lydney  Co.  t.  Bird).  The  order  ia 
that  edl  proceedings  be  stayed  till  the  plaintiff  gives  security  (Fox  y.  Blew,  6  Mad. 
147;  Seton,  1643). 

If  the  plaintiff  makes  default  in  giving  security  he  will  be  ordered  to  give  security 
within  a  limited  time  (generally  a  fortnight),  or  his  action  be  dismissed  (Oiddings 
v.  Oiddings,  10  Beav.  20 ;  Kennedy  v.  Edwards,  11  Jur.  K.  S.  153 ;  Charrat  t.  PUker' 
ing,  39  L.  J.  Ch.  190) ;  and  see  La  Grange  v.  Me  Andrew,  4  Q.  B.  B.  210. 


Bond  to  bo  7.  "Wliere  a  bond  is  to  be  given  as  security  for  costs,  it  shall,  unless 

Sn  requinng   ^^^  Court  or  a  judge  shall  otherwise  direct,  be  given  to  the  party  op 
security.  person  requiring  the  security,  and  not  to  an  officer  of  the  Court  (^). 


S<Hiurity,  how 
given  by  bond. 


(2)  As  to  the  mode  of  giving  security  by  bond,  see  Daniell,  1928. 
Th< 


e  plaintiff's  proposed  sureties  must  be  solvent  persons  (Cl^fe  y.  Wilkmmm^ 
Who  may  be  ^  ^^^^'  ^^'^)'  ^^^  ^^  ^  improper  that  his  solicitor  should  be  his  sure^  (Panton  v. 
mirctics.  Labertouche,  I  Ph.  265  ;  7  Jiu*.  589) ;  but  in  Plestow  y.  Johnson,  1  Sm.  &  O.  App.  xx., 
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2  W.  R.  8,  the  bond  of  the  Biitifih  Guarantee  Ajasociation,  incorporated  by  Act  of 
Parliament,  was  held  sufficient  security.  And  the  bond  of  an  officer  in  the  army 
Vhoee  regiment  is  at  the  time  quartered  in  Scotland  is  sufficient  (Miller  v.  Salei,  17 
Eq.  430;  43  L.  J.  Ch.  436;  30  L.  T.  10;  22  W.  R.  625).  If  the  surety  dies  or 
becomes  bankrupt,  the  plaintiff  must  find  fresh  security  {Lautour  y.  Holcombe^  1  Ph. 
263  ;  Veitch  y.  Irving,  11  Sim.  122) ;  but  the  defendant  must  not  delay  his  applica- 
tion for  that  purpose,  otherwise  proceedings  will  not  be  stayed  in  the  mean  time 
(Lautour  y.  JTolcombe), 

8.  In  causes  and  matters  commenced  after  these  rules  come  into  Scale  of  costs: 
operation,  solicitors  shall  be  entitled  to  charge  and  be  allowed  the  fees 

set  forth  in  the  column  headed  **  lower  scale"  in  Appendix  N.  in  all  lower  scale. 

causes  and  matters,  and  no  higher  fees  shall  be  allowed  in  any  case, 

except  such  as  are  by  this  order  otherwise  provided  for ;  and  in  causes 

and  matters  pending  at  the  time  when  these  rules  come  into  operation, 

to  which  the  higher  scale  of  costs  previously  in  force  was  applicable, 

the  same  scale  shall  continue  to  be  applied  (r). 

(r)  See  Appendix  N.,  infra. 

9.  The  fees   set  forth  in  the  column   headed  "higher  scale"  in  Higher  scale. 
Appendix  N.  may  be  allowed,  either  generally  in  any  cause  or  matter, 

or  as  to  the  costs  of  any  particular  application  made,  or  business  done, 
in  any  cause  or  matter,  if,  on  special  grounds  arising  out  of  the  nature 
and  importance,  or  the  difficxilty  or  urgency  of  the  case,  the  Court  or 
a  judge  shall,  at  the  trial  or  hearing,  or  further  consideration  of  the 
cause  or  matter,  or  at  the  hearing  of  any  application  therein,  whether 
the  cause  or  matter  shall  or  shall  not  be  brought  to  trial  or  hearing  or 
to  further  consideration  (as  the  case  may  be),  so  order  (s) ;  or  if  the 
taxing  officer,  under  directions  given  to  him  for  that  purpose  by  the 
Court  or  a  judge,  shall  think  that  such  allowance  ought  to  be  so  made 
upon  such  special  grounds  as  aforesaid. 

(t)  For  Appendix  N.,  see  infra.  See  He  Chaytor,  25  Ch.  D.  655  ;  and  Holland  y. 
Wwley,  W.  W.  (1884),  90,  in  which  the  costs  were  ordered  to  be  taxed  on  the  higher 
scale.  In  Hudton  y.  (hgerby,  W.  N.  (1884),  83 ;  32  W.  R.  666 ;  and  Me  SpetUyue, 
W.  N.  (1884),  6 ;  32  W.  R.  386,  applications  for  this  purpose  were  refused.  The 
rule  does  not  apply  to  actions  pending  at  the  time  the  present  rules  came  into  opera- 
tion  (Eiyinyton  y.  Fitzmauriee,  32  W.  R.  848). 

10.  Upon  any  reference  to  a  taxing  officer  to  tax  a  bill  of  costs  of  a  Higher  scale 
solicitor  for  the  purpose  of  ascertaining  the  amount  due  to  such  solicitor  "^^  ^ 

in  respect  thereof  from  the  person  to  be  charged  therewith,  if  such  bill  spedid 

shall  include  charges  for  business  done  in  any  cause  or  matter,  the  firrounds. 

taxing  officer  may  allow  the  fees  set  forth  in  the  column  headed 

**  higher  scale ''  in  Appendix  N.  in  respect  of  such  cause  or  matter,  or 

in  respect  of  any  particular  application  made  or  business  done  therein, 

if  on  such  special  grounds,  as  are  in  the  last  preceding  rule  mentioned, 

he  shall  think  that  such  allowance  ought  to  be  so  made. 

11.  If  in  any  case  it  shall  appear  to  the  Court  or  a  judge  that  costs  9^>fits  ocoa- 
have  been  improperly  or  without  any  reasonable  cause  incurred,  or  J^^JjonSct 
that  by  reason  of  any  undue  delay  in  proceeding  under  any  judgment  of  solidtor. 
or  order,  or  of  any  misconduct  or  default  of  the  solicitor,  any  costs 
properly  incurred  have  nevertheless  proved  fruitless  to  the  person 
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Ord.  LXV.  incurring  the  same,  the  Court  or  judge  may  call  on  the  Bolidtor  of  the 
person  by  whom  such  costs  have  been  so  incurred  to  show  cause  why- 
such  costs  should  not  be  disallowed  as  between  the  solicitor  and  his 
client,  and  also  (if  the  circumstances  of  the  case  shall  require)  why  the 
solicitor  should  not  repay  to  his  client  any  costs  which  the  client  may 
have  been  ordered  to  pay  to  any  other  person,  and  thereupon  may 
make  such  order  as  the  justice  of  the  case  may  require.  The  Court  or 
judge  may,  if  they  or  he  think  fit,  refer  the  matter  to  a  taxing  officer 
for  inquiry  and  report ;  and  direct  the  solicitor  in  the  first  place  to 
show  cause  before  such  taxing  officer,  and  may  also,  if  they  or  he 
think  fit,  direct  or  authorise  the  official  solicitor  of  the  Supreme  Court 
to  attend  and  take  part  in  such  inquiry.  Such  notice  (if  any)  of  the 
proceedings  or  order  shall  be  given  to  the  client  in  such  manner  as  the 
Court  or  judge  may  direct.  Any  costs  of  the  official  solicitor  shall  be 
paid  by  such  parties,  or  out  of  such  funds  as  the  Court  or  a  judge  may 
direct ;  or,  if  not  otherwise  paid,  may  be  paid  out  of  such  moneys  (if 
any)  as  may  be  provided  by  Parliament. 
Plaintiff  re-  12.  In  actions  founded  on  contract,  in  which  the  plaintiff  recovers, 

^r^^V^^^^^y  by  judgment  or  otherwise,  a  sum  (exclusive  of  costs)  not  exceeding 
tract,  to  bo       50/.,  he  shall  be  entitled  to  no  more  costs  than  he  would  have  been* 
allowed  entitled  to,  had  he  brought  his  action  in  a  County  Court,  unless  the 

c()Mt«.  Court  or  a  judge  otherwise  orders  (/). 

(0  See  aa  to  thin  rule,  Bf/e  v.  Kirby,  W.  N.  (1883),  195  ;  Lmigley  v.  Sudden,  ibid. 
198  ;  Calveri  v.  Davtdson,  W.  N.  (1884),  18  ;  Mendelssohn  v.  Hoppe,  ibid.  31 ;  Copley 
V.  Jackson^  ibid.  94;  Saywoody.  Cross,  14  Q,.  B.  D.  63. 

CoHtofguar-        13.  Where  the  Court  or  a  judge  appoints  one  of  the  solicitors  of 
aiaii  ad  liteni     ^^^  Court  to  be  firuardian  ad  litem  of  an  infant  or  person  of  unsound 

where  Holiciitop 

U  guardian,      mind,  the  Court  or  judge  may  direct  that  the  costs  to  be  incurred  in 

the  performance  of  the  duties  of  such  office  shall  be  borne  and  paid 

either  by  the  parties  or  some  one  or  more  of  the  parties  to  the  cause 

or  matter  in  which  such  appointment  is  made,  or  out  of  any  fund  in 

Court  in  which   such   infant  or  person  of   unsound   mind  may  be 

interested,  and  may  give  directions  for  the  repayment  or  allowance 

of  such  costs   as   the  justice   and  circumstances  of    the  case    may 

require  (u). 

(u)  This  rule  is  taken  from  Confi.  Ord.  XL.  r.  4. 

Costs  of  floli-        Where  the  official  solicitor  is  appointed  guardian  to  a  defendant,  who  is  an  infant 

eitor  ffiiardian  ^'  ^^  unsound  mind,  at  the  instance  of  the  plaintiff,  it  is  the  settled  rule  that  the 

ad  litetn  plaintiff  shall  pay  his  costs  in  the  first  instance,  and  add  them  to  his  own  {Fraser  v. 

Thompson,  4  De  G.  &  J.  659  ;  Newbury  v.  Marten,  15  Jur.  166),  even  in  a  foreclosure 

suit,  where  the  security  is  insufficient  {Harris  v.  Eamlyn,  3  De  Q.  &  S.  470 ;  see  Ex 

parte  Davies,  16  Jur.  882).     But  in  a  partition  suit,  the  guardian's  costs  were  ulti* 

mately  charged  on  the  infant's  share  (Robinson  v.  Aston,  9  Jur.  224  ;  and  see  Robey 

V.  Whitewood,  there  cited). 

The  Court  had  no  junsdictlon  to  order  the  costs  of  a  defendant^  to  whom  the 

Bohcitor  to  the  Suitors'  Fee  Fund  was  appointed  guardian,  to  be  paid  out  of  the 

suitors'  fund  [Fraser  v.  Thompson,  4  De  O.  &  J.  662). 

Costs  where  Where  a  person  of  unsound  mind,  to  whom  a  g^uardian  ad  litem  has  been  appointed, 

lunatic  recovers  before  the  hearing,  he  must  pay  the  costs  of  the  gpiardian  before  obtaining 

rccoyers.  an  order  to  substitute  his  own  solicitor,  but  may  add  such  costs  to  his  own  c<HttR  of 

suit  (Frampton  r.  Webb,  11  W.  R.  1018). 
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The  guardian  ad  litem  k  not  liable  for  costs  except  in  case  of  gross  misconduct     Ord.  LXV. 
{^CorffOH  V,  Morgan^  11  Jur.  N.  S.  233).  

14.  A  set-off  for  damages  or  costs  between  parties  may  be  allowed  Solicitor's  lien 
notwithstanding  the  solicitor's  lien  for  costs  in  the  particular  cause  or  fere  with 
matter  in  which  the  set-off  is  sought.  set-off. 

15.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for  Taxation  of 
setting  aside  the  award  has  not  elapsed.  award. 

16.  One  day's  notice  of  taxing  costs,  together  with  a  copy  of  the  Notice  of 
biU  of  costs  and  affidavit  of  increase  (if  any)  («),  shaU  be  given  by  the  **^»  ^»*«- 
solicitor  of  the  party  whose  costs  are  to  be  taxed  to  the  other  party  or 

his  solicitor,  in  all  oases  where  a  notice  to  tax  is  necessary. 

(v\  An  affidavit  of  increase  is  not  generally  required  on  taxations  in  the  Chancery 
Division  {Smith  v.  Day,  16  Ch.  D.  726). 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  J^F^^?' 
the  defendant  has  not  appeared  in  person,  or  by  his  solicitor  or  not  appeared, 
guardian. 

18.  Every  reference  for  the  taxation  of   costs  in  the  Chancery  Order  of 
Division  shall  be  made  to  the  taxing  master  in  rotation;  provided      ®'®*^*'®- 
that  in  any  case  where  there  shall  have  been  any  former  taxation  in 

the  same  cause  or  matter,  or  in  any  summons  under  Order  LY., 
rules  3  or  4,  relating  to  the  same  estate  or  trust,  the  reference  shall 
be  to  the  taxing  master  before  whom  such  former  taxation  took 
place  (u7). 

(tr)  This  role  is  taken  from  Coiia.  Ord.  XL.  r.  2. 

19.  The  taxing  masters  shall  be  respectively  assistant  to  each  other.  Taxing 
and  in  the  discharge  of  their  duties ;  and,  for  the  better  despatch  of  ^^"^^^ 
the  business  of  their  respective  offices,  any  taxing  master  may  tax  or  other, 
assist  in  the  taxation  of  a  bill  of  costs  which  has  been  referred  to  any 

other  taxing  master  for  taxation,  and  for  ascertaining  what  is  due  in 
respect  of  such  costs,  and  in  such  case  shall  certify  accordingly  (:r). 

i^x)  This  rule  is  from  Cons.  Ord.  XL.  r.  3.  As  to  the  mode  of  carrying  in 
objections  when  part  of  the  bill  has  been  taxed  by  a  Ghancerv  taxing  master  and 
part  by  a  common  law  master,  see  £om  v.  Ashmny  W.  N.  (1884),  86. 

20.  Where,  upon  the  taxation  of  any  bill  of  costs  in  the  Chancery  Books,  &c.  to 
Division,  it  appears  to  the  taxing  master  that  for  the  purpose  of  duly  ^^|^^*^ 
taxing  the  same  it  is  necessary  to  inspect  any  books,  papers,  or  docu-  chief  clerk  to 
menta.  relating  to  the  cause  or  matter  in  the  chambers  of  any  judge,  ^^^t^ 
the  taxing  master  shall  be  at  liberty  to  request  the  chief  clerk  of  such 

judge  to  cause  the  same  to  be  transmitted  to  the  office  of  the  taxing 
master,  and  also  to  request  such  chief  clerk  to  certify  any  proceedings 
in  the  said  chambers  which  may  be  comprised  in  the  bill  of  costs 
under  taxation,  and  in  such  cases  the  chief  clerk,  when  and  so  soon, 
and  at  and  for  such  times,  as  the  due  transaction  of  the  business  at 
the  said  chambers  will  permit,  shall  direct  such  books,  papers,  and 
documents,  to  be  transmitted  to  the  office  of  the  taxing  master  for  his 
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Ord.  LXV.  use  during  the  taxation,  and  shall  certify  the  proceedings  which  have 
taken  place  in  the  said  chambers  according  to  the  request  of  the 
taxing  master  ;  and  after  the  costs  in  respect  of  which  such  request  of 
the  taxing  master  was  made  shall  have  been  certified,  the  taxing 
master  shall  cause  the  same  books,  papers,  and  documents,  which  have 
been  so  transmitted  to  his  office,  if  then  remaining  there,  to  be 
returned  to  the  chambers  of  the  judge  (y). 

(y)  This  is  taken  from  Cons.  Ord.  XL.  r.  26. 

Memorandum  21.  When  any  book,  paper,  or  document,  shall  be  transmitted  from 
rion  "&*°^"  ^®  chambers  of  a  judge  to  the  office  of  a  taxing  master,  a  memo- 
randum of  such  transmission  shall  be  made  and  signed  by  the  taxing 
master  or  the  clerk  of  the  taxing  master,  at  whose  request,  such  book, 
paper,  or  document,  may  be  transmitted,  and  shall  be  delivered  to  the 
chief  clerk  of  such  judge ;  and  when  any  such  book,  paper,  or 
document,  shall  be  returned  from  the  office  of  the  taxing  master  to 
the  judge's  chambers,  a  memorandum  of  such  return  shall  be  made 
and  signed  by  such  chief  clerk,  or  by  one  of  his  clerks,  and  shall  be 
delivered  to  the  taxing  master  (z). 

(z)  This  ifl  from  Cons.  Ord.  XL.  r.  27. 

Costs  of  drafts  22.  Where  in  pursuance  of  any  direction  by  the  Court  or  a  judge  in 
settled  by        chambers  drafts  are  settled  by  any  of  the  conveyancinir  counsel  of 

private  conn-  ^        ^  ./  o 

sel  before  or     the  Court,  the  expense  of  procuring  such  drafts  to  be  previously  or 

^^ttfed^^  *^®  subsequently  settled  by  other  counsel,  on  behalf  of  the  same  parties 
conveyancing  on  whose  behalf  such  drafts  are  settled  by  the  conveyancing  counsel 
counsel  of        of  the  Court,  shall  not  be  allowed  on  taxation  as  between  party  and 

party,  or  as  between  solicitor  and  client,  xmless  the  Court  or  a  judge 

shall  otherwise  direct  (a). 

(a)  This  role  is  from  Cons.  Ord.  XL.  r.  30. 

Gross  sum  in        23.  Upon  interlocutory  applications  where   the  Court  or  a  judge 
^^CTi^of  taxed    ^qXI  think  fit  to  award  costs  to  any  party,  the  Court  or  judge  may  by 
the  order  direct  payment  of  a  sum  in  gross  in  lieu  of  taxed  costs,  and 
direct  by  and  to  whom  such  sum  in  gross  shall  be  paid  (6). 

[b)  This  rule  is  from  Cons.  Ord.  XL.  r.  37.  Li  London  ^  Blacktcall  Hy,  v.  X»jfi#- 
house  Board  of  Work»^  26  L.  J.  Ch.  p.  170,  V.-C.  Wood  is  reported  to  have  said 
that  the  Court  would  not  aot  on  this  rule  unless  the  parties  were  poor  and 
anxious  to  put  an  end  to  the  matter ;  but  see  YeartUy  v.  Yeartley,  19  Beav.  1 ; 
Dakins  v.  Garratt^  4  Jur.  N.  S.  579.  The  rule  is  frequently  acted  on  in  chambers 
(Seton,  126). 

Fees  on  pro-  24.  The  fees  payable  on  proceedings  before  a  judge  in  chambers 
^^^^^^^^  under  the  Charitable  Trusts  Act,  1853,  s.  28,  shall  be  the  same  as  the 
ritable  Trusts  '^^  payable  according  to  the  rules  relating  to  costs  in  respect  of 
Act  in  other  proceedings  commencing  by  summons,  and  shall  also  in  all  other 

respects  be  regulated  by  these  rules  (c). 

(e)  This  rale  is  from  Cons.  Oxd.  XLI.  r.  11.    As  to  this  Act,  see  anti^  p.  94. 
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25.  Where  the  judge  directs  that  any  matter  commenced  by  summons    Ord.  LXV. 
under  the  Act  in  the  last  preceding  rule  mentioned  shall  be  heard  in  inOourt. 
open  Court,  the  same  fees  shall  be  payable  and  the  same  costs  shall  be 

allowed  as  would  have  been  payable  in  respect  of  any  other  matter  so 
heard  (d), 

(rf)  Thifl  IB  from  Cons.  Ord.  XLI.  r.  12. 

26.  The  fees  and  allowances  to  solicitors  on  proceedings  under  the  Proceedings 
Act  22  &  23  Vict.  c.  35,  s.  30,  shall  be  the  same  as  are  payable  under  g^^^^^. 
these  rules,  and  by  the  practice  of  the  Court  for  business  of  a  similar  Act. 
nature  {e). 

(e)  This  rale  is  from  Gen.  Ord.  Harch  20th,  1860,  r.  5  ;  for  the  Act  here  referred 
to.  Bee  ante,  p.  102. 

Special  Allowances  and  General  Regulations. 

27.  The  following  special  allowances  and  general  regulations  shall  Special 
apply  to  all  proceedings  and  all  taxations  in  the  Supreme  Court  of 
Judicature. 

1 .  As  to  writs  of  summons  requiring  special  indorsement,  and  as  to  Writs  reqnir- 
special  cases,  pleadings,  and  affidavits  in  answer  to  interrogatories,  ^  specif  m- 
and  other  special  affidavits,  and  admissions  under  Ord.  XXXII.  r.  4, 

the  taxing  officer  may,  in  lieu  of  the  allowances  for  instructions  and 
preparing  or  drawing,  and  attendances,  make  such  allowance  for  work, 
labour,  and  expenses  in  or  about  the  preparation  of  such  documents 
as  in  his  discretion  he  may  think  proper. 

2.  As  to  drawing  any  pleading,  or  other  document,  the  fees  allowed  I>rawine  fee 
shall  include  any  copy  made  for  the  use  of  the  solicitor,  agent,  or  ^^^j^ 
client,  or  for  counsel  to  settle. 

3.  As  to  instructions  to  sue  or  defend,  or  the  preparation  of  briefs,  Instructions 
if  the  taxing  officer  shall  on  special  grounds  consider  the  fee  in  either  ^J^^^ 
scale  provided  inadequate,  he  may  make  such  further  allowance  as  he 

shall  in  his  discretion  consider  reasonable. 

4.  As  to  affidavits,  when  there  are  several  deponents  to  be  sworn,  or  Affidavits, 
it  is  necessary  for  the  purpose  of  an  affidavit  being  sworn  to  go  to  a 
distance,  or  to  employ  an  agent,  such  reasonable  allowance  may  be 

made  as  the  taxing  officer  in  his  discretion  may  think  fit. 

5.  The  allowances  for  instructions  and  drawing  an  affidavit  in  answer  Attendances, 
to  interrogatories  and  other  special  affidavits,  and  attending  the  depo- 
nent to  be  sworn,  include  all  attendances  on  the  deponent  to  settle  and 

read  over. 

6.  As  to  deliveiy  of  pleadings,  services,  and  notices,  the  fees  are  Delivery  of 
not  to  be  allowed  when  the  same  solicitor  is  for  both  parties,  unless  it  P^®*ding8,  &o. 
be  necessary  for  the  purpose  of  making  an  affidavit  of  service. 

7.  As  to  perusals  the  fees  are  not  to  apply  where  the  same  solicitor  Perusals, 
is  for  both  parties. 

8.  Where  the  same  solicitor  is  employed  for  two  or  more  defendants,  Separate  pro- 
and  separate  pleadings  are  delivered  or  other  proceedings  had  by  or  oo-defSumts. 

NN  2 
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Attending  for 
two  parties. 


Ord.  LXV.  for  two  or  more  such  defendants  separately,  the  taxing  o£Eicer  shall 
consider  in  the  taxation  of  such  solicitor's  bill  of  costs,  either  between 
party  and  party  or  between  solicitor  and  client,  whether  such  separate 
pleadings  or  other  proceedings  were  necessary  or  proper,  and  if  he  is 
of  opinion  that  any  part  of  the  costs  occasioned  thereby  has  been 
unnecessarily  or  improperly  incurred,  the  same  shall  be  disal- 
lowed (/). 

(/)  Thi«  rule  Is  taken  from  Cons.  Ord.  XL.  r.  12.  Whether  the  costs  ahould 
be  allowed  or  not  is  a  matter  entirely  in  the  discretion  of  the  taxing  master  and 
the  Court  will  not  interfere  (Beattie  v.  Lord  Ebury,  22  W.  R.  68 ;  43  L.  J.  Ch.  80  ; 
29L.  T.  419). 

Where  the  same  solicitor  appeared  for  the  receiver  and  a  party  to  the  salt,  he  was 
ox^  allowed  to  charge  for  one  copy  of  the  receiver's  account  {Shmrp  t.  WriglU^ 
1  'Ek\.  634) ;  and  where  one  solicitor  attended  in  chambers  for  two  parties  in  different 
interestfl,  the  co8t8  of  one  attendance  only  were  allowed  {Brown  v.  OeUatlff^  16 
W.  R.  887) ;  see  also  Tarbuck  v.  Woodcock^  3  Beav.  239. 

The  liability  for  costs  as  between  themselve»j  of  several  plaintiffs  or  defendants 
employing  the  same  solicitor,  is  discussed  and  the  rules  stated  in  B^  Colquhomn^ 
6  De  G.  M.  &  G.  35 ;  and  see  Bavies  v.  Chatwood,  11  Ch.  D.  244. 

Defendants  in  the  same  interest  should  appear  by  one  solicitor,  but  it  is  difficult 
to  lay  down  any  precise  rule  as  to  the  circumstances  under  which  parties  are  hdd 
to  be  in  the  same  interest,  so  as  to  be  allowed  only  one  set  of  costs,  if  they  Beret 
in  defence.  See  Morgan  &  Wurtzburg  on  Ck>8ts,  p.  124,  where  the  cases  are 
collected. 

Where  one  of  a  class  of  defendants  is  separately  charged,  and  relief  is  prayed 
against  him,  he  may  appear  separately  and  have  his  costs  {Shata  v.  Johnson^  9 
W.  R.  629) ;  and  see  Be  Humber  IronuorkM  Co.^  2  Eq.  16,  where  the  costs  payable 
on  winding-up  petitions  are  considered;  and  Be  European  Banking  Co.,  i6id,  521 ; 
Be  Anglo- Egyptian  Navigation  Co.^  8  £q.  660. 

Trustees  ought  not  generally  to  sever  (Gaunt  v.  Taylor^  2  Beav.  346) ;  and  see 
Course  v.  Humphrey,  26  Beav.  402  ;  Att.-Gen.  v.  JFyvilU,  28  Beav.  464,  where 
only  one  set  of  costs  was  allowed,  the  division  being  Ic^t  to  the  taxing-master.  In 
Prince  v.  Uine  (No.  2),  27  Beav.  346,  where  only  one  set  of  costs  was  allowed,  one 
of  the  trustees,  who  had  alone  obeyed  an  order  for  payment  of  money  into  Court, 
by  paying  in  the  whole  sum  ordered  to  be  paid  in,  was  held  entitled  to  the  whole 
of  the  costs.  Charges  of  fraud  aranst  one  of  them  will  justify  trustees  in  sever- 
ing (Walters  v.  Woodbridge,  7  Ch.  D.  604). 

In  general,  trustees  and  their  cestuis  que  trust  are  not  justified  in  severing  (Farr 
V.  Sherije,  4  Hare,  628) ;  and  so  with  mortgagor  and  mortgagee  (Bemnemt  v.  Sood, 
27  Beav.  613)  ;  and  see  Heinrich  v.  Sutton,  6  Ch.  220. 

A  husband  and  wife  living  apart  were  held  entitled  only  to  one  set  of  costs  (Garty 
V.  Whittiugham,  5  Beav.  268) ;  and  see  Mildmay  v.  Quieke,  46  L.  J.  Ch.  667. 

Where  defendants  live  at  a  distance,  this  may  be  a  sufficient  ground  for  putting 
in  several  defences  (Aldridge  v.  Westbrook,  4  Beav.  212 ;  Wilee  v.  Coop$r,  9  Beav. 
299  ;  Bussell  v.  NieholU,  9  Jur.  613  ;  but  see  Fafr  v.  Skeriffe), 
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9.  As  to  evidence,  suoh  just  and  reasonable  charges  and  expenses  as 
appear  to  have  been  properly  incurred  in  procuring  evidense,  and  the 
attendance  of  witnesses,  are  to  be  allowed  (y). 

(g)  This  rule  g^ves  the  taxing  master  power  to  allow  so  much  lor  the  attendance 
of  scientific  witnesses  at  the  trial  as  shall  appear  to  him  to  be  ''just  and  reaaonable" 
(Tui-nbuU  V.  Janton,  3  C.  P.  D.  264  ;  26  W.  R.  816). 

A  reasonable  sum  will  ordinarily  be  allowed  for  a  scientific  witness  to  get  upa 
case  for  the  purpose  of  g^iving  evidence ;  see  Smith  v.  BuUer,  19  Eq.  473  ;  28  W.  K. 
332  ;  31  L.  T.  473,  where  seven  guineas  a  day  were  allowed  to  a  scientific  witness 
for  reading  up  a  case ;  Churton  v.  Frewen,  15  W.  R.  669  ;  W.  K.  (1867),  101 ;  Duke 
of  Beaufort  v.  Lord  Ashbumham,  13  C.  B.  N.  8.  698 ;  11  W.  R.  267 ;  32  L.  J.  C.  P. 
97 ;  7  L.  T.  710,  where  charges  of  an  expert  for  searching  for  and  translating 
ancient  records  and  documents  were  allowed;  Be  Charles  Lt^tte  ^  C^.,  20  Eq.  660  ; 
44  L.  J.  Ch.  633 ;  24  W.  R.  7  ;  33  L.  T.  91,  where  an  accountant  was  employed  as 
a  skilled  witness  to  g^ve  evidence  in  support  of  a  claim  ;  Batley  v.  Kynoek,  20  Eq. 
632  ;  but  g^reat  care  is  necessary  in  dealing  with  such  charges  in  party  and  party 
costs  (Batley  v.  Kynock).    See  also  Murphy  v.  Nolan,  I.  R.  7  Eq.  698.    The  same 
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practice  in  this  reroeot  now  preyaila  in  the  Queen's  Bench  Division  {Mackley  v.      Ord.  LXV. 

Chillingworth,  2  C.  P.  D.  273  ;  46  L.  J.  C.  P.  484  ;  26  W.  R.  660  ;  36  L.  T.  614  ;     

TumbuU  V.  Jaruon,  3  C.  P.  D.  264  ;  26  W.  R.  816],  In  Stanger  Leatkes  v.  Stanger 
Zeathetf  W.  N.  (1879),  86,  the  Oomt  would  not  allow  the  costs  of  more  than  three 
experts  to  prove  a  county  custom. 

The  C08&  of  keeping  a  witness  abroad,  in  addition  to  the  costs  of  bring^ing  him 
over  here  to  give  evidence,  may  be  allowed  (Picasso  v.  Tru»ieea  of  Maryport  Harbour ^ 
W.  N.  (1884),  86  ;  and  see  as  to  costs  and  expenses  of  witnesses,  Ord.  XXXVXX. 
r.  9,  and  note  thereto,  ante^  p.  424. 

liie  costs  of  all  necessary  evidence  will  of  course  be  allowed ;  see  Stimpton  v.  Jepson, 
18  W.  R.  962.  As  to  the  costs  of  unnecessary  evidence,  see  Booth  v.  Booth,  1  Beav. 
130  ;  Farrow  v.  Bees^  4  Beav.  24. 

The  costs  of  affidavits  filed,  but  not  entered  in  the  order,  will  not  be  allowed  even  Costs  of 
on  a  taxation  as  between  solicitor  and  client  (Stephens  v.  lord  Newboroughy  1 1  Beav.  affidavits. 
403 ;  Stuart  v.  Oreenall^  13  Price,  766) ;  and  see  further  as  to  costs  of  affidavits, 
CamiUe  v.  Donati,  13  W.  R.  368.    A  solicitor  is  entitled  to  the  costs  of  an  affidavit 
made  on  delivering  up  papers  under  an  order  (Be  Catlin,  18  Beav.  614 ;  see  Baw' 
linson  v.  Moss,  9  W.  R.  733). 

Where  notice  was  given  to  cross-examine  witnesses  at  the  hearing,  and  they  were  Witnesses 
brought  up  accordingly,  but  were  not,  in  fact,  cross-examined,  it  was  held  tliat  the  brought  up 
costs  of  l^mging  them  up  ought  to  be  allowed  in  taxation  as  between  party  and  for  cross- 
party  (Clark  V.  MalpaSy  31  Beav.  664  ;  1  N.  R.  221).    Where  interrogatories,  though  examination 
prepared,  were  not  filed  in  order  to  save  expense,  the  costs  of  preparing  them  were  at  hearing, 
allowed  on  taxation  as  between  party  and  party  {Davies  v.  Marshall  (No.  2),  1  Dr.  & 
Sm.  664  ;  9  W.  R.  766).    But  where  a  demurrer  was  allowed  the  costs  of  perusing 
interrogatories,  served  before  the  demurrer  was  filed,  were  disallowed  (Ernest  v. 
Partridge,  2  N.  R.  232).     The  costs  of  taking  depositions  which  became  useless  were 
disallowed  (Bidley  v.  Sutton,  1  H.  &  0.  741 ;  but  see  Duke  of  Beaufort  v.  Lord  Ash- 
humham^  13  C.  B.  N.  S^  698).     A  solicitor  will  be  allowed  a  reasonable  sum  for 
reading  depositions  taken  abroad  ( Wentworth  v.  Lloyd,  2  Eq.  607) ;  and  may  be 
allowed  costs  of  perusing  exhibits  to  affidavits  (Bymer  v.  DeBosaz,  24  Oh.  D.  684). 
Where  a  similar  affidavit  has  been  filed  in  each  of  several  suits,  a  solicitor  is  not 
entitled  to  charge  for  perusing,  when  he  has  simply  taken  an  office  copy  of  the 
affidavit  in  one  suit  and  examined  the  affidavits  in  the  other  suits  (Belts  v.  Cleaver, 
7  Ch.  613). 

The  costs  of  shorthand  notes  of  the  evidence  and  proceedings,  including  both  the  Costs  of  short- 
sum  paid  to  the  shorthand  writer  and  the  costs  of  copies,  will  not  be  allowed  on  hand  notes, 
taxation  without  a  special  direction  from  the  Judge  at  tne  time  of  giving  judgment 
(Ashworth  v.  Outram,  9  Ch.  D.  483 ;  27  W.  R.  98  ;  39  L.  T.  441  ;  Kirkwoodv. 
Webster,  9  Ch.  D.  239  ;  26  W.  R.  812 ;  47  L.  J.  Ch.  880 ;  WeUs  v.  Miteham  Gas 
Co,,  4  Ex.  D.  1 ;  48  L.  J.  Ex.  76;  27  W.  R.  112;  39  L.  T.  667).  Where, 
however,  shorthand  notes  of  evidence  are  essential  to  the  proper  hearing  of  the 
case,  the  costs  of  such  notes  will  be  allowed  (Lee  Conservancy  Boart^y.  Button,  12 
Ch.  D.  383;  41  L.  T.  600;  Clark  v.  Malpas,  31  Beav.  664;  1  N.  R.  221;  11 
W.  R.  261  ;  and  see  Be  London  and  Birmingham  Bailway  Co.,  6  W.  R.  141 ;  Malins 
V.  Price,  1  Ph.  690  ;  Twinberrow  v.  Braid,  W.  N.  (1878),  169).  Pearson,  J.,  allows 
the  costs  in  all  but  very  trivial  cases  (Gandyv.  Beddaway,  W.  K.  (1883),  89).  In 
Thorley*s  Cattle  Food  Co,  v.  Massam,  41  L.  T.  643,  the  Court  declined  to  give  the 
successful  plaintiff  the  costs  of  the  shorthand  writer's  notes  of  the  proceedings, 
which  had  been  taken  by  each  side,  as  the  Court  had  not  required  them  for  its  own 
use.  The  Court  of  Appeal,  of  course,  has  power  to  allow  the  costs  of  all  shorthand 
notes  properly  used  in  the  appeal,  whether  taken  for  the  purposes  of  the  appeal  or 
not ;  but  an  application  to  be  allowed  such  costs  should  be  made  when  judgment  is 
delivered  (Hill  v.  Metropolitan  Asylums  Board,  49  L.  J.  Q.  B.  668  ;  28  W.  R.  664  ; 
W.  N.  (1880),  98).  In  Crawford  y.  Hornsea  Brick  Co,,  W.  N.  (1876),  216,  an  order 
allowing  the  costs  of  shorthand  notes  was  made  at  chambers  by  V.-C.  Malins.  As 
a  general  rule,  however,  the  costs  of  shorthand  notes  of  evidence  in  the  Court 
below  will  not  be  allowed ;  the  judge's  notes  of  the  evidence,  supplemented  by 
those  of  counsel,  ought  in  all  ordinary  cases  to  be  sufficient  for  the  purposes  of 
the  appeal  (Kelly  v.  Byles,  13  Ch.  D.  682 ;  28  W.  R.  686 ;  42  L.  T.  338  ;  49  L.  J. 
Ch.  181  ;  Be  Duchess  of  Westminster  Co.,  10  Ch.  D.  307  ;  27  W.  R.  639 ;  40 
L.  T.  300  ;  Vernon  v.  Vestry  of  St,  James,  Westminster,  16  Ch.  D.  449,  473  ;  60  L.  J. 
Ch.  81  ;  44  L.  T.  229  ;  Earl  de  la  Warr  y.  Miles,  19  Ch.  D.  80;  30  W.  R.  36 ; 
W.  N.  (1881),  140).  Where  the  vivd  voce  evidence  was  voluminous  and  the  appeal 
could  not  have  been  properly  arg^ied  without  referring  to  all  parts  of  it,  the  costs  of 
printing  and  transcribing,  biit  not  the  costs  of  taking,  the  notes,  were  allowed  (Bigsby 
y,  Dickinson,  4  Ch.  D.  24  ;  46  L.  J.  Ch.  280 ;  26  W.  R.  89,  122 ;  36  L.  T.  679) ;  and 
see  Orr,  Ewing  ^  Co.  v.  Johnston  ^  Co.,  13  Ch.  D.  466  ;  Smith  y,  Chadwick,  20  Ch.  D.  p. 
81.  In  Ex  parte  Sawyer,  1  Ch.  D.  698,  the  charge  for  a  copy  of  a  shortiiand  writer's 
notes  of  the  proceedings  in  a  County-  Court  was  allowed  as  part  of  the  costs  of  an 
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appeal  to  the  chief  judge ;  see  also  Watson  v.  Oreat  WeUem  Sy.  Co.,  6  Q.  B.  D. 
163 ;  50  L.  J.  C.  P.  302  ;  Re  Albezette,  8  Ch.  D.  599.  In  Re  BeetUsUme,  W.  N. 
(1876),  1,  which  was  heard  in  private,  the  costs  of  shorthand  notes  of  rivd  voce  evi- 
dence were  ordered  to  be  paid  out  of  the  estate. 

Where  the  Court  of  Appeal  makes  use  of  shorthand  notes  of  the  judgment  beknr, 
it  allows  the  costs  of  the  notes  {Colbjer  v.  Itaacs^  45  L.  T.  667) ;  and  see  London  # 
South  Western  Ry.  v.  Gomm,  20  Ch.  D.  689. 

The  costs  of  a  shorthand  writer's  notes  of  the  argument  will  never,  it  seems,  be 
allowed  {Re  London  ^  Birmingham  Ry.  Co.,  6  W.  R.  141).  In  WeymAWH  t.  Ooreoram, 
41  L.  T.  592,  the  costs  of  copies  of  the  transcript  of  the  notes  of  the  judgment 
below,  furnished  to  the  defendant's  counsel,  were  allowed.  And  see  Singer  Co,  r. 
Looy,  31  W.  R.  392 ;  W.  N.  (1883),  16. 

The  costs  of  shorthand  notes  of  the  evidence  will  not  be  allowed  as  between 
a  solicitor  and  his  own  client,  unless  the  solicitor  has  expressly  told  the  client  that 
he  may  have  to  pay  them  even  if  he  gets  the  general  costs  of  the  action  (Re  Bhfthj  ' 
10  Q.  B.  D.  207). 

10.  As  to  agency  correspondence!  in  country  agency  causes,  and 
matters,  if  it  be  shown  to  the  satisfaction  of  the  taxing  officer  that 
such  correspondence  has  been  special  and  extensive,  he  is  to  be  at 
liberty  to  make  such  special  allowance  in  respect  thereof  as  in  his 
discretion  he  may  think  proper. 

11.  As  to  the  attendance  of  solicitors  upon  the  registrars  in  the 
Chancery  Division  for  the  purpose  of  settling  the  terms  of  and  passing 
judgments  or  orders,  the  taxing  officer  may,  in  such  eases  as  are  pro- 
vided for  by  Order  LXIL,  rule  15,  make  such  special  allowances  in 
respect  thereof  as  he  shall  consider  reasonable. 

12.  As  to  attendances  at  the  judges'  chambers,  where,  from  the 
length  of  the  attendance,  or  from  the  difficulty  of  the  case,  the  judge 
or  master  shall  think  the  highest  of  the  fees  an  insufficient  remunera- 
tion for  the  services  performed,  or  where  the  preparation  of  the  case 
or  matter  to  lay  it  before  the  judge  or  master  in  chambers,  or  on  a 
summons,  shall  have  required  skiU  and  labour  for  which  no  fee  has 
been  allowed,  the  judge  or  master  may  allow  such  fee,  in  lieu  of  the 
fee  of  \L  \8,  provided,  not  exceeding  2/.  2«.,  or  where  the  higher  scale 
is  applicable  3/.  d«.,  or  in  proceedings  to  wind  up  a  company  5/.  5«.,  as 
in  his  discretion  he  may  think  fit ;  and  where  the  preparation  of  the 
case  or  matter  to  lay  it  before  a  judge  at  chambers  on  a  simimons  shaU. 
have  required  and  received  from  the  solicitor  such  extraordinary  skill 
and  labour  as  materially  to  conduce  to  the  satisfactory  and  speedy 
disposal  of  the  business,  and  therefore  shall  appear  to  the  judge  to 
deserve  higher  remuneration  than  the  ordinary  fees,  the  judge  may 
allow  to  the  solicitor,  by  a  memorandum  in  writing  expressly  made  for 
that  purpose  and  signed  by  the  judge,  specifying  distinctly  the  grounds 
of  such  allowance,  such  fee,  not  exceeding  ten  guineas,  as  in  his  dis- 
cretion he  may  think  fit,  instead  of  the  fees  of  2/.  2«.,  8/.  8«.,  and 
5/.  5«. 

13.  As  to  attendances  at  the  judges'  chambers,  where  by  reason  of 
the  non-attendance  of  any  party  (unless  it  be  considered  expedient  to 
proceed  ex  parte),  or  where  by  reason  of  the  neglect  of  any  party  in 
not  being  prepared  with  any  proper  evidence,  account,  or  other  pro- 
ceeding, the  attendance  is  adjourned  without  any  useful  progress  being 
made,  the  judge  may  order  such  an  funount  of  costs  (if  any),  as  he 
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shall  think  reasonable  to  be  paid  to  the  party  attending  by  the  party     Oid.  LXV. 
so  absent  or  neglectful^  or  by  his  solicitor  personally ;  and  the  party  so 
absent  or  neglectful  is  not  to  be  allowed  any  fee  as  against  any  other 
party,  or  any  estate  or  fund  in  which  any  other  party  is  interested. 

14.  A  folio  is  to  comprise  seventy-two  words,  every  figure  comprised  ^olio  to  be 
in  a  column,  or  authorized  to  be  used,  being  counted  as  one  word.  ttoi^T '  ^° 

15.  Such  costs  of  procuring  the  advice  of  counsel  on  the  pleadings,  Oouneel. 
evidence,  and  proceedings  in  any  cause  or  matter  as  the  taxing 
ofificer  shall  in  his  discretion  think  just  and  reasonable,  and  of  pro- 
curing counsel  to  settle  such  pleadings  and  special  affidavits  as  the 
taxing  officer  shall  in  his  discretion  think  proper  to  be  settled  by 
counsel,  are  to  be  allowed ;  but  as  to  affidavits  a  separate  fee  is  not  to 

be  allowed  for  each  affidavit,  but  one  fee  for  all  the  affidavits  proper 
to  be  so  settled,  which  are  or  ought  to  be  filed  at  the  same  time  (A). 

(A)  This  rule  supersedes  Cons.  Ord.  XL.  r.  17 ;  the  fees  for  connBel  settling  affi-  Fees  to 
davits  are  generally  allowed ;  see  Davies  y.  Marshall  (No.  2),  1  Dr.  &  Sm.  664.   Fees  counsel  are  in 
to  counsel  are  almost  invariably  left  to  the  discretion  of  the  taxing  master  {AU.'Gen,  the  discretion 
V.  Lord  Carring tony  6  Beav.  464;  Parkinson  v.  Hanbury,  13  W.  R.  1066;  11  Jur.   of  the  taxing 
N.  S.  476 ;  12  L.  T.  624  ;  Smith  v.  Daniell,  34  L.  T.  899  ;  Stanton  v.  Baring,  W.  N.  master. 
(1876),  188) ;  including  the  conveyancing  coimsel  of  the  Court  (Rumsey  v.  Eumsey^ 
21  Beav.  40) ;  see  also  r.  38,  post,  p.  667.    The  Court,  in  fact,  will  not  interfere 
unless  a  gross  mistake  has  been  xnade  {Brown  v.  Sewell,  16  Ch.  D.  617 ;  29  W.  B. 
296  ;  Margreavea  v.  Scott,  4  C.  P.  D.  21 ;  27  W.  R.  323  ;  40  L.  T.  36 ;  Kidstone  v.. 
Empire  Insurance  Co.,  16  L.  T.  286). 

16.  As  to  counsel  attending  at  judges'  chambers,  no  costs  thereof  Counsel  at 
shall  in  any  case  be  allowed,  imless  the  judge  certifies  it  to  be  a  proper  chambers, 
case  for  counsel  to  attend  (t). 

(t)  This  rule  applies  on  a  taxation  as  between  a  solicitor  and  his  own  client  {Bs 
Chapman,  9  Q.  B.  D.  264 ;  a£Brmed,  10  Q.  B.  D.  64). 

17.  As  to  inspection  of  documents  under  Ord.  XXXI.  r.   15,  no  Inspection  of 
allowance  is  to  be  made  for  any  notice  or  inspection,  unless  it  is  shown  ^^'"^^'^ts. 
to  the  satisfaction  of  tbe  taxing  officer  that  there  were  good  and  suffi- 
cient reasons  for  giving  such  notice  and  making  such  inspection  [k), 

{k)  Where  an  order  is  made  for  production  of  documents  at  the  office  of  the 
prodndng  party's  solicitor,  that  party,  if  ultimately  successful,  is  not  entitled  as 
between  party  and  party  to  his  scnicitor's  costs  of  uie  production,  nor  to  his  own 
costs  of  inspecting  the  documents  of  the  other  party  \Brown  v.  Sewell^  16  Ch.  I>. 
617). 

18.  As  to  taking  copies  of  documents  in  possession  of  another  party,  Copies, 
or  extracts  therefrom,  under  rules  of  Court  or  any  special  order,  the 
party  entitled  to  take  the  copy  or  extract  is  to  pay  the  solicitor  of  the 
party  producing  the  document  for  such  copy  or  extract  as  he  may,  by 
writing,  require,  at  the  rate  of  Ad,  per  folio ;  and  if  the  solicitor  of  the 
party  producing  the  document  refuses  or  neglects  to  supply  the  same, 

the  solicitor  requiring  the  copy  or  extract  is  to  be  at  liberty  to  make  it, 
and  the  solicitor  for  the  party  producing  is  not  to  be  entitled  to  any 
fee  in  respect  thereof  (/). 

(Q  As  to  the  costs  of  copies  of  pleadings  on  an  interlocutory  application,  see  Warmr 


652 


RULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  LXV. 


Solicitor  oon> 
cemed  for 
several 
parties. 


Unnecessary 
appearances 
on  petitioB. 


Improper  and 

unnecessary 

matter. 


V.  Mosses,  19  Ch.  D.  72  ;  if  the  copies  are  necessary  or  proper  for  the  attainment  of 
justice  they  must  be  allowed. 

Documents  previously  existing  in  print  cannot  be  charg^ed  for  as  copies  ( Uhder" 
wood  V.  Secretary  of  State  in  Counril,  16  W.  R.  752,  926  ;  18  L.  T.  351). 

A  solicitor  concerned  for  two  or  more  parties  is  not  allowed  to  charge  for  supply- 
ing to  himself  copies  of  documents  which  he  has  himself  prepared  {Sharp  v.  Wright, 
1  Eq.  634).  Where  there  is  a  voluminous  correspondence  which  the  Court  nxuBt 
read,  the  expense  of  having  copies  made  by  a  law  stationer  will  be  allowed ;  see 
Mayne  v.  Cavell,  W.  N.  (1875),  141. 

See  further,  as  to  the  costs  of  copies,  Millard  v.  Burroughea^  W.  N.  (1880),  4  ; 
Murphy  V.  Nolan,  I.  R.  7  Eq.  498 ;  Hyman  v.  Boeketi,  W.  N.  (1866),  318 ;  Singer 
Co.  V.  Looff,  31  W.  R.  392  ;  W.  N.  (1883),  15.  As  to  the  costs  of  a  copy  of  a  docu- 
ment already  on  the  file,  see  Ex  parte  Hall,  19  Ch.  D.  580 ;  and  as  to  defendant's 
costs  of  taking  copies  of  and  perusing  answer  of  co-defendants,  see  Great  Eastern 
By.  Co.  V.  Norwich  and  Spalding  By.  Co.^  W.  N.  (1881),  92. 

1 9.  Where  any  petition  in  a  cause  or  matter  assigned  to  the  Chancery 
Division  is  served,  and  notice  is  given  to  the  party  served  that  in  case 
of  his  appearance  in  Court  his  costs  will  be  objected  to,  and  acconi- 
panied  by  a  tender  of  costs  for  perusing  the  same,  the  amount  to  be 
tendered  shall  be  1/.  10*.  The  party  making  such  payment  shall  be 
allowed  the  same  in  his  costs,  provided  such  service  was  proper,  but 
not  otherwise ;  but  this  order  is  without  prejudice  to  the  rights  of 
either  party  to  costs,  or  to  object  to  costs  where  no  such  tender  is 
made,  or  where  the  Court  or  judge  shall  consider  the. party  entitled, 
notwithstanding  such  notice  or  tender,  to  appear  in  Court.  In  any 
other  case  in  which  a  solicitor  of  a  party  served  necessarily  or  properly 
peruses  any  such  petition,  without  appearing  thereon,  he  is  to  be 
allowed  a  fee  not  exceeding  the  amount  aforesaid  (m). 

(m)  Trustees  respondents  to  a  petition  under  the  Trustee  Relief  Act  who  have 
accepted  the  sum  tendered  will  not  be  allowed  their  oosts  of  appearance  unless  they 
come  for  some  good  reason  {Be  Sutton,  21  Ch.  D.  865 ;  30  W.  R.  657).  Where 
parties  whose  appearance  is  unnecessary  are  served  without  any  tender,  they  will 
be  allowed  a  small  fixed  sum,  probably  30«.  {Campbell  v.  Bolyland,  7  Ch.  D.  166  ; 
Sotnes  V.  Martin,  W.  N.  (1882),  113) ;  and  see  ante,  p.  478;  r.  23,  post,  p.  553; 
Morgan  &  Wurtzburg  on  Costs,  p.  67,  tcq, 

20.  The  Court  or  judge  may,  at  the  hearing  of  any  cause  or  matter, 
or  upon  any  application  or  proceeding  .in  any  cause  or  matter  in  Court 
or  at  chambers,  and  whether  the  same  is  objected  to  or  not,  direct  the 
costs  of  any  indorsement  on  a  writ  of  summons,  pleading,  summons, 
affidavit,  evidence,  notice  requiring  a  statement  of  claim,  notice  to 
produce,  admit,  or  cross-examine  witnesses,  account,  statement,  pro- 
curing discovery  by  interrogatories  or  order,  applications  for  time, 
bills  of  costs,  service  of  notice  of  motion  or  summons,  or  other  pro- 
ceeding, or  any  part  thereof,  which  is  improper,  vexatious,  unneces- 
sary, or  contains  vexatious  or  iinnecessary  matter,  or  is  of  imnecessary 
length,  or  caused  by  misconduct  or  negligence,  to  be  disallowed,  or 
may  direct  the  taxing  officer  to  look  into  the  scune  and  to  disallow  the 
costs  thereof,  or  of  such  part  thereof  as  he  shall  find  to  be  improper, 
unnecessary,  vexatious,  or  to  contain  unnecessary  matter,  or  to  be  of 
unnecessary  length,  or  caused  by  misconduct  or  negligence ;  and  in 
such  case  the  party  whose  costs  are  so  disallowed  shall  pay  the  costs 
occasioned  thereby  to  the  other  parties  ;  and  in  any  case  where  such 
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question  shall  not  have  been  raised  before  and  dealt  with  by  the     Ord.  LXV. 

Coiirt  or  judge,  it  shall  be  the  duty  of  the  taxing  officer  to  look  into  """ 

the  same  (and,  as  to  evidence,  although  the  same  may  be  entered  as 

read  in  any  decree  or  order)  for  the  purpose  aforesaid,  and  thereupon 

the  same  consequences  shall  ensue  as  if  he  had  been  specially  directed 

to  do  so :  and  in  the  Queen's  Bench  Division  the  master  shall  make 

such  order  as  may  be  required  to  effect  the  object  of  this  regulation  (n). 

(n)  This  rule  takes  the  place  of  Cons.  Ord.  XL.  ir.  9,  10.    The  taxine  master  Unnecessary 
must  exercise  the  discretion  thxis  given  him  without  special  directions  trom.  Hie  matter, 
judge  {Bainet  t.  Wormsley,  47  L.  J.  Ch.  844  ;  27  W.  R.  36 ;  39  L.  T.  86  ;  W.  N. 
(1878),  193). 

The  Court  can  act  under  this  rule  mero  motu  and  without  any  application  hy  the 
Aggrieved  party  {Craeknallr.  Jatuim^  11  Ch.  D.  1).  And  apart  from  any  rule,  it  has 
power  to  order  oppressive  dociunents  to  be  taken  off  the  file  {HiU  v.  ffart'Davit, 
26  Ch.  D.  470). 

The  Court  will  in  general  leave  to  the  taxing  master  the  province  of  distinguish- 
ing what  parts  are  unneceesarr.  See  Ite  Atkinton  and  Pilgrimy  26  Beav.  161  (decided 
under  the  similar  rule,  Cons.  Ord.  XL.  r.  9) ;  Watson  v.  Itodwelly  W.  N.  (1876),  214. 

For  form  of  direction,  see  CracknaUv.  Janson ;  Burehell  t.  Giles,  11  Beav.  34, 
Woods  V.  Woods,  6  Hare,  229 ;  Hanslip  v.  KitUm,  8  Jur.  N.  S.  836 ;  and  observationB 
of  Lord  Romilly  in  Moore  v.  Smith,  14  Beav.  396. 

Afl  to  disallowing  the  costs  occasioned  by  the  issue  of  a  great  ntunber  of  writs  of 
summons  where  one  might  have  sufiBced,  see  Gusret  v.  Young,  W.  N.  (1883),  216. 
And  as  to  scandalous  matter  in  a  bill  of  costs,  see  Re  Miller,  W.  N.  (1884),  234. 

21.  In  any  case  in  which,  under  the  last  preceding  regulation,  or  Set-off. 
any  other  rule  of  Court,  or  by  the  order  or  direction  of  a  Court  or 
judge,  or  otherwise,  a  party  entitled  to  receive  costs  is  liable  to  pay 

costs  to  any  other  party,  the  taxing  officer  may  tax  the  costs  such 
party  is  so  liable  to  pay,  and  may  adjust  the  same  by  way  of  deduction 
or  set-off,  or  may,  if  he  shall  think  fit,  delay  the  allowance  of  the 
costs  such  party  is  entitled  to  receive  until  he  has  paid  or  tendered 
the  costs  he  is  liable  to  pay ;  or  such  officer  may  allow  or  certify  the 
costs  to  be  paid,  and  direct  payment  thereof,  and  the  same  may  be 
recovered  by  the  party  entitled  thereto  in  the  same  manner  as  costs 
ordered  to  be  paid  may  be  recovered  (o). 

{o\  See  Batten  v.  Wedgwood  Coal  Co.,  W.  K.  (1884),  218.  A  set-off  for  costs  may 
be  allowed  notwithstanding  the  solicitor's  lien ;  see  r.  14,  ante,  p.  646. 

See  as  to  set-off  generally,  Eobarts  v.  BuU,  8  Ch.  D.  198 ;  Cooper  y.  Pitcher,  4  Ha. 
486 ;  Barker  v.  Hemming,  6  Q.  B.  D.  609  ;  Morgan  &Wurtzburg  on  Costs,  p.  133. 

22.  Where  in  the  Chancery  Division  any  question  as  to  any  costs  is  Note  of 
under  regulation  20  dealt  with  at  chambers,  the  chief  clerk  is  to  make  SnderEei?20. 
a  note  thereof,  and  state  the  same  on  his  allowance  of  the  fees  for 
attendances  at  chambers,  or  otherwise  as  may  be  convenient  for  the 
information  of  the  taxing  officer. 

23.  Where  any  party  appears  upon  any  application  or  proceeding  Unnecessary 
in  Court  or  at  chambers,  in  which  he  is  not  interested,  or  upon  which,  »PP«araa<». 
according  to  the  practice  of  the  Court,  he  ought  not  to  attend,  he  is 

not  to  be  allowed  any  costs  of  such  appearance  unless  the  Court  or 
judg^  shall  expressly  direct  such  costs  to  be  allowed  (/?). 

(p)  See  note  (a)  to  Ord.  LV.  r.  40,  ante,  p.  498  ;  and  r.  19,  ante,  p.  662. 
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24.  The  costs  of  applications  to  extend  the  time  for  taking  any  pro- 
ceedings shall  be  in  the  discretion  of  the  taxing  officer,  unless  the 
Court  or  judge  shall  have  specially  directed  how  the  costs  are  to  be 
paid  or  borne.  The  taxing  officer  shall  not  allow  the  costs  of  more 
than  one  extension  of  time,  unless  he  is  satisfied  that  such  extension 
was  necessary,  and  could  not,  with  due  diligence,  have  been  avoided. 
The  costs  of  a  summons  to  extend  time  shall  not  be  allowed  in  cases 
to  which  rule  8  of  Ord.  LXTV.  applies,  unless  the  party  taking  out 
such  summons  has  previously  applied  to  the  opposite  party  to  consent, 
and  he  has  not  given  a  consent,  to  a  sufficient  extension  of  time,  or 
the  taxing  officer  shall  consider  there  was  a  good  reason  for  not 
making  such  application ;  and  in  case  the  taxing  officer  shall  not  allow 
the  costs  of  such  summons,  and  shall  consider  that  the  party  applying 
ought  to  pay  the  costs  of  any  other  party  occasioned  thereby,  he  may 
direct  such  payment,  or  deal  with  such  costs,  in  the  manner  provided 
by  reg^ation  2 1 . 

25.  The  taxing  officers  of  the  Supreme  Court,  or  of  any  division 
thereof,  shall,  for  the  purpose  of  any  proceeding  before  them,  have 
power  and  authority  to  administer  oaths,  and  shall,  in  relation  to  the 
taxation  of  costs,  perform  all  such  duties  as  have  heretofore  been  or 
are  by  general  orders  directed  to  be  performed  by  any  of  the  masters, 
taxing  masters,  registrars,  or  other  officers  of  any  of  the  Courts  whose 
jurisdiction  is  by  the  principal  Act  transferred  to  the  High  Court  of 
Justice  or  Court  of  Appeal,  and  shall,  in  respect  thereof,  have  such 
powers  and  authorities  as  previous  to  the  commencement  of  the  prin- 
cipal Act  were,  or  by  general  orders  are,  vested  in  any  of  such  officers, 
including  examining  witnesses,  directing  production  of  books,  papers, 
and  documents,  making  separate  certificates  or  aUocaturs,  requiring 
any  party  to  be  represented  by  a  separate  solicitor,  and  to  direct  and 
adopt  all  such  other  proceedings  as  could  be  directed  and  adopted  by 
any  such  officer  on  references  for  the  taxation  of  costs,  and  taking 
accounts  of  what  is  due  in  respect  of  such  costs,  and  such  other 
accounts  connected  therewith,  as  may  be  directed  by  the  Court  or  a 
judge  (q). 

{q)  This  rule  is  substantially  identical  with  Cons.  Ord.  XL.  r.  1.  Hatters  un- 
connected with  bills  of  costs  cannot  be  referred  to  the  taxing  master  {Einff  ▼.  Saver^^ 
SDeG.  M.  &G.  311). 

26.  Where  an  account  consists  in  part  of  any  bill  of  costs,  the  Court 
or  judge  may  direct  the  taxing  officer  to  assist  in  settUng  such  costs, 
not  being  the  ordinary  costs  of  passing  the  account  of  a  receiver,  and 
the  taxing  officer,  on  receiving  such  direction,  shall  proceed  to  tax 
such  costs,  and  shall  have  the  same  powers,  and  the  same  fees  shall  be 
payable  in  respect  thereof,  as  if  the  same  had  been  referred  to  the 
taxing  officer  by  an  order ;  and  he  shall  return  the  same,  with  his 
opinion  thereon,  to  the  Court  or  judge  by  whose  direction  the  same 
were  taxed. 

27.  The  taxing  officer  shall  have  authority  to  arrange  and  direct 
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what  parties  are  to  attend  before  him  on  the  taxation  of  costs  to  be     Ord.  LXV. 
borne  by  a  fund  or  estate,  and  to  disallow  the  costs  of  any  party  before  taxing" 
whose  attendance   such   officer  shall  in  his  discretion  consider  un-  master, 
necessary  in  consequence  of  the  interest  of  such  party  in  such  fund 
or  estate  being  small  or  remote,  or  sufficiently  protected  by  other 
parties  interested. 

28.  When  any  party  entitled  to  costs  refuses  or  neglects  to  bring  in  ReftiBal  to 
his  costs  for  taxation,  or  to  procure  the  same  to  be  taxed,  and  thereby  f  ™teMtSn. 
prejudices  any  other  party,  the  taxing  officer  shall  be  at  liberty  to 

certify  the  costs  of  the  other  parties,  and  certify  such  refusal  or  neglect, 
or  may  allow  such  party  refusing  or  neglecting  a  nominal  or  other 
sum  for  such  costs,  so  as  to  prevent  any  other  party  being  prejudiced 
by  such  refusal  or  neglect. 

29.  As  to  costs  to  be  paid  or  borne  by  another  party,  no  costs  are  Allowances 
to  be  allowed  which  do  not  appear  to  the  taxing  officer  to  have  been  ^w^^^ 
necessary  or  proper  for  the  attainment  of  justice  or  defending  the  party  and 
rights  of  the  party,  or  which  appear  to  the  taxing  officer  to  have  been  P"^* 
incurred  through  over-caution,  negligence,  or  mistake,  or  merely  at 

the  desire  of  the  party  (r). 

(r)  Cf.  Cons.  Ord.  XL.  r.  32. 

As  to  wliat  costs  will  be  allowed  by  the  taxing  master,  see  generally  Horgan  & 
Wurtzburg  on  Costs,  p.  482  et  ieq.  The  general  principle  is,  that,  as  between  party 
and  party,  only  such  costs  are  chargeable  as  were  reasonably  necessary  for  the  eonduet 
of  the  Htiyation  ;  other  charges  are  considered  '*  luxuries,'*  and  must  be  paid  by  the 
party  incurring  them  ;  see  Smith  t.  Builer^  19  Eq.  473 ;  46  L.  J.  Ch.  69 ;  23  W .  R. 
322  ;  31  L.  T.  473  ;  Satley  y.  Kynoek,  20  Eq.  632  ;  Warner  y.  Mosses,  19  Ch.  D.  72. 

30.  As  to  any  work  and  labour  properly  performed  (*)  and  not  Work,  &o.  not 
herein  provided  for,  and  in  respect  of  which  fees  have  heretofore  been  P"*^^^  '®'- 
allowed,  the  same  or  similar  fees  are  to  be  allowed  for  such  work  and 

labour  as  have  heretofore  been  allowed. 

(«]  As  to  taxation  of  costs  where  the  work  is  really  thrown  away,  e.  g.  by  a 
motion  being  abandoned  or  an  action  discontinued,  see  Harrison  y.  Zeutner,  16  Ch.  D. 
559  ;  and  see  also  Thomas  y.  Falin,  21  Ch.  D.  360. 

31.  Where  the  plaintiff  is  directed  to  pay  to  the  defendant  the  costs  Costs  of 

of  the  cause,  the  costs  occasioned  to  a  defendant  by  any  amendment  of  ™^adiM8. 

the  plaintifE's  pleadings  shall  be  deemed  to  be  part  of  such  defendant's 

costs  in  the  cause  (except  as  to  any  amendment  which  shall  appear  to 

have  been  rendered  necesscu^  by  the  default  of  such  defendant) ;  but 

there  shall  be  deducted  from  such  costs  any  sum  which  may  have  been 

paid  by  the  plaintiff  according  to  the  course  of  the  Court  at  the  time 

of  any  amendment  (/). 

{t)  This  nde  is  taken  from  Cons.  Old.  XL.  r.  7. 


32.  Where  upon  taxation  a  plaintiff  who  has  obtained  a  judgment  Whereamend- 

ment 
aary. 


with  costs  is  not  allowed  the  costs  of  any  amendment  of  his  pleadings  ^      lumeces 


on  the  ground  of  the  some  having  been  unnecessary,  the  defendant's 
costs  occasioned  by  such  amendment  shall  be  taxed,  and  the  amount 


556  RULES  OF  THE  SUPREME  COURT,  1883. 

Ord.  LXV.    thereof  deducted  from  the  costs  to  be  paid  by  the  defendant  to  the 

plaintiff  (m). 

(m)  This  is  taken  from  Cons.  Ord.  XL.  r.  8. 
Unnecessary  ^^^  <^  ^  directions  to  the  taxing  master  to  tax  the  costs  occasioned  by  nimeoee* 
amendments.  ^^T  amendments,  Burchell  v.  GiUt,  11  Beay.  34  ;  WatU  y.  Manning,  1  S.  &  S.  421  ; 
Pledge  y.  Bms^  Johns.  663  ;  and  where  important  aUegations  contained  in  the 
original  bill  were  struck  out  by  amendment,  the  plaintiff  had  to  pay  the  additional 
costM  occasioned  [Strickland  y.  Strickland,  3  Beay.  242) ;  and  see  Bower  v.  Cooper,  2 
Hare,  408  ;  Motor  y.  Dry,  2  S.  &  S.  113 ;  Mountey  y.  Bumham,  1  Hare,  22. 

Order  for  33.  "VVhere  an  action  or  petition  is  dismissed  with  costs,  or  a  motion 

when  un-         ^^  refused  with  costs,  or  any  costs  are  by  any  general  or  special  oider 

necessary.         directed  to  be  paid,  the  taxing  officer  may  tax  such  costs  without  any 

order  referring  the  same  for  taxation,  unless  the  Court  or  a  judge  upon 

the  application  of  the  party  alleging  himself  to  be  aggrieved  prohibits 

the  taxation  of  such  costs  (r). 

(r)  This  rule  is  taken  from  Cons.  Ord.  XL.  r.  38  ;  it  is  not  generally  acted  upon, 
ana  it  is  still  the  practice  to  insert  the  direction  for  taxation. 

If  nothing"  is  said  to  the  contrary,  an  order  directing  costs  to  be  paid,  means  that 
they  shall  he  taxed  and  paid  forthwith  [Philippt  y.  Fhilipps,  6  Q.  B.  D.  60 ;  28 
W.  R.  376). 

Taxation  of  34    Where  it  is  directed  that  costs  shall  be  taxed  in  case  the  parties 

costs  ^'here 

parties  differ,  differ  about  the  same,  the  party  claiming  the  costs  shall  bring  the  bill 
of  costs  into  the  office  of  the  proper  taxing  officer,  and  give  notice  of 
his  having  so  done  to  the  other  party,  and  at  any  time  within  eight 
days  after  such  notice  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  if  he  thinks  fit.  And  at  or  before  the  expiration 
of  the  eight  days,  or  such  further  time  as  the  taxing  officer  shall  in  his 
discretion  allow,  such  other  party  shall  either  agree  to  pay  the  costs  or 
signify  his  dissent  therefrom,  and  shall  thereupon  be  at  liberty  to  tender 
a  sum  of  money  for  the  costs ;  but  where  he  makes  no  such  tender,  or 
where  the  party  claiming  the  costs  refuses  to  accept  the  sum  so  tendered, 
the  taxing  officer  shall  proceed  to  tax  the  costs ;  and  where  the  taxed 
costs  shall  not  exceed  the  sum  tendered,  the  costs  of  the  taxation  shall 
be  borne  by  the  party  claiming  the  costs  {to). 

(1/ )  This  rule  is  from  Cons.  Ord.  XL.  r.  39. 

Total  amount       35.  Where  any  costs  are  by  any  judgment  or  order  directed  to  be 

to  S**tftted^  taxed  and  to  be  paid  out  of  any  money  or  fund  in  Court,  the  taxing 

officer  in  his  certificate  of  taxation  shall  state  the  total  amount  of  all 

such  costs  as  taxed  without  any  direction  for  that  purpose  in  such 

judgment  or  order  (a?). 

{x)  This  is  from  Cons.  Ord.  XL.  r.  40. 

Conyeyancing  36.  The  allowances  in  respect  of  fees  to  the  conveyancing  counsel  of 
c<ranflel,8cien-  ^j^^  Court,  and  to  any  accountants,  merchants,  engineers,  actuaries,  and 
&o.  other  scientific  persons  to  whom  any  question  is  referred,  shall  be 

regulated  by  the  taxing  officers,  subject  to  appeal  to  the  Court  or  judge, 

whose  decision  shall  be  final  (y). 

(y)  This  rule  is  taken  from  16  &  16  Vict.  c.  80,  s.  43.    As  to  aooountants*  chai^gea, 
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aeeMeifmoit  t.  M$ymott  (No.  2),  33  Beav.  590 ;  as  to  surveyors,  bi&qA.'O.  v.  Drapert*     Ord.  LXY. 
Co.,  9  Eq.  69.  


37.  The  rules,  orders,  and  practice  of  any  Court  whose  jurisdiction  Existing 
is  transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating  J^ntinue 

to  costs,  and  the  allowance  of  the  fees  of  solicitors  and  attorneys,  and  where  not  in- 
the  taxation  of  costs,  existing  prior  to  the  commencement  of  the  prin-  ^jij^  j^^  ^^^^ 
cipal  Act,  shall,  in  so  far  as  they  are  not  inconsistent  with  the  principal  rules. 
Act  and  these  rules,  remain  in  force  and  he  applicable  to  costs  of  the 
same  or  analogous  proceedings,  and  to  the  allowance  of  the  fees  of 
solicitors  of  the  Supreme  Court  and  the  taxation  of  costs  in  the  High 
Court  of  Justice  and  Court  of  Appeal  (z). 

(z)  See  as  to  this  mle,  Pringle  v.  Ohagy  10  Ch.  D.  678. 

38.  As  to  all  fees  or  allowances  which  are  discretionary,  the  same  Discretionary 

are,  unless  otherwise  provided,  to  be  allowed  at  the  discretion  of  the  ^®f®  ^^ 
,  ,    ^  ,  ,  allowances. 

taxing  ofEcer,  who,  in  the  exercise  of  such  discretion,  is  to  take  into 
consideration  the  other  fees  and  allowances  to  the  solicitor  and  counsel, 
if  any,  in  respect  of  the  work  to  which  any  such  allowance  applies,  the 
nature  and  importance  of  the  cause  or  matter,  the  amount  inyolved, 
the  interest  of  the  parties,  the  fund  or  persons  to  bear  the  costs,  the 
general  conduct  and  costs  of  the  proceedings,  and  all  other  circum- 
stances :  and  where  a  party  is  entitled  to  sign  judgment  for  his  costs, 
the  taxing  ofEcer,  in  taxing  the  costs,  may  allow  a  fixed  sum  for  the 
costs  of  the  judgment. 

39.  Any  party  who  may  be  dissatisfied  with  the  allowance  or  dis-  Objection  to 
allowance  by  the  taxing  ofiicer,  in  any  bill  of  costs  taxed  by  him,  of  ot  disallow^ 
the  whole  or  any  part  of  any  items,  may,  at  any  time  before  the  certi-  anoe  by  the 
ficate  or  allocatur  is  signed,  deliver  to  the  other  party  interested  Jj^^ 
therein,  and  carry  in  before  the  taxing  officer,  an  objection  in  writing  how  made, 
to  such  allowance  or  disallowance,  specifying  therein  by  a  list,  in  a 

short  and  concise  form,  the  items,  or  parts  thereof,  objected  to,  and 
the  grounds  and  reasons  for  such  objections,  and  may  thereupon  apply 
to  the  taxing  officer  to  review  the  taxation  in  respect  of  the  same  (a). 

(a)  This  role  is  taken  from  Cons.  Ord.  XL.  r.  33 ;  the  corresponding  repealed 
rule  did  not  oblige  the  objecting  party  to  state  his  reasons  {Simmons  t.  Storer, 
14  Ch.  D.  164;  49  L.  J.  Ch.  121 ;  28  W.  R.  408;  42  L.  T.  291).  A  person  not 
a  party  to  an  order  for  taxation  who  wishes  the  taxation  reviewed  should  apply 
to  have  the  order  to  tax  set  aside,  and  not  move  to  review  the  taxation  (Charlton  v. 
Charlton,  W.  N.  (1882),  183 ;  31  W.  R.  237). 


40.  Upon  such  application  the  taxing  officer  shall  reconsider  and  Review  of 
review  his  taxation  upon  such  objections,  and  he  may,  if  he  shall  twtation  upon 
think  fit,  receive  further  evidence  in  respect  thereof,  and,  if  so  re-  ^  ^ 
quired,  by  either  party,  he  shall  state  either  in  his  certificate  of  taxa- 
tion or  allocatur,  or  by  reference  to  such  objection,  the  grounds  and 
reasons  of  his  decision  thereon,  and  any  special  facts  or  circumstances 
relating  thereto  (&). 

{b)  This  rule  is  from  Cons.  Ord.  XL.  r.  34. 


558 


RULES  OF  THE  SUPREME  COURT,  1883. 


Ord.  LXV. 


Review  of 
taxation  on 
BummonB. 


What  ques- 
tions enter- 
tained on 
application 
to  review 
taxation. 


Where  refer- 
ence is  from 
common  law 
master. 

What  matters 
within  pro- 
vinoe  of  tax- 
ing master. 
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41.  Any  party  who  may  be  dissatisfied  with  the  certificate  or  alloca- 
tur of  the  taxing  officer,  as  to  any  item  or  part  of  an  item  whicli  may 
have  been  objected  to  as  aforesaid,  may  within  fourteen  days  from  the 
date  of  the  certificate  or  allocatur,  or  such  other  time  as  the  Cronrt  or 
judge,  or  taxing  officer,  at  the  time  he  signs  his  certificate  or  allocatur, 
may  allow,  apply  to  a  judge  at  chambers  for  an  order  to  revieipr  the 
taxation  as  to  the  same  item  or  part  of  an  item,  and  the  judge  may 
thereupon  make  such  order  as  the  judge  may  think  just ;  but  the  cer- 
tificate or  allocatur  of  the  taxing  officer  shall  be  final  and  conelusiTe 
as  to  all  matters  which  shall  not  haye  been  objected  to  in  manner 
aforesaid  (c). 

(r)  This  rule  is  from  Cons.  Ord.  XL.  r.  35. 

A  re- taxation  will  in  no  c&ae  be  directol  if  the  items  alleged  to  be  overcharged 
do  not  amoimt  to  forty  shillings  {Xeicton  v.  BoodUy  4  0.  B.  359) ;  and  on  an  appli- 
cation to  review,  the  amount  must  be  stated  [Re  Dearden,  9  £xch.  210) ;  and  the 
items  alleged  to  have  been  improperly-  allowed  or  disallowed  must  be  specified  {Re 
Cougreve,  4  Bcav.  87).     A  taxation  of  costs  cannot  be  reviewed  on  a  point  not  raised 
before  the  taxing  master  (Scorjitld  v.  Jo)us^  18  Sol.  J.  86).    Unleas  there  has  been 
some  very  gross  overcharge  [Smith  v.  Buller,  19  Eq.  473),  the  Court,  on  an  applica- 
tion to  review,  will  only  determine  questions  which  involve  some  principle,  and  not 
those  relating  to  quantum  only,  which  vnll  be  left  to  the  discretion  of  the  taxings 
master  (Rt  Catlin,  18  Beav.  608  ;  Friend  v.  Solly^  10  Beav.  329  ;  R9  Congreve,  4  Beav. 
87  ;   Turner  v.  Turner,  7  W.  R.  573 ;  Re  Hubbard,  23  Beav.  481  ;  Att.-Oen.  v.  Zcrd 
Carrington,   6  Beav.   454  ;  Ahop  v.  Lord  Oxford,   1  M.  &  K.  564 ;    Att.-Oen.  ▼. 
J)rap€ra'  Co.,  9  Eq.  69  ;  Re  Mortimer,  Ir.  R.  4  Eq.  96 ;  18  W.  R.  367).     And  the 
discrc'tion  of  the  taxing  master  applies  not  only  to  the  quantum  but  to  the  quoti^a, 
e.g.,  in  the  case  of  interviews,  to  the  number  of  interviews  as  weU  as  to  the  amount 
to  be  allowed  for  each  {Re  Brown,  4  Eq.  464).     Where,  however,  there  had  been 
some  irrcgularitv  in  the  proceedings  before  the  taxing  master  {Fetitot^  v.  Crickett,  3 
Mad.  496),  or  where  costs  had  been  wrongly  omitted  from  taxation  (Oreenttood  v. 
Churchill,   14  Beav.  160),  or  taxed  on  the  higher  instead  of  on  the  lower  scale 
{Paddon  v.  Winch,  20  Eq.  449),  or  where  the  master  refused  to  allow  any  costs  in 
respect  of  a  particular  proceeding  {Heming  v.  Leif child,  8  W.  R.  362,  affirmed  on 
appeal,  9  W.  R.  174),  the  taxation  was  ordered  to  be  reviewed;  see  also  R.  v. 
L.  C.  ^  D.  Ry.  Co.,  12  Jur.  N.  S.  230  ;  Gilbert  v.  Guignon,  21  W.  R.  746.     Wbera 
the  objections  were  carried  in  before  the  certificate  was  filed,  but  were  not  pro- 
ceeded with,  it  was  held  that  the  Court  in  exercise  of  its  general  juiisdiction  OYer 
its  officers  could  order  the  taxation  to  be  reviewed  (Kenrick  v.  Wood,  W.  N.  (1870), 
216). 

Where,  in  taxing  costs  at  law,  the  common  law  master  referred  equity  matters  to 
a  Chancery  taxing  master,  an  application  to  review  such  taxation  was  refused  (JR$ 
Lett,  10  W.  R.  6). 

It  is  not  the  province  of  the  taxing  master  to  deal  with  any  but  ordinair  oosts : 
any  other  question  which  arises  must  be  dealt  with  by  the  judge  in  chambers 
{Turner  v.  Turner,  7  W.  R.  673  ;  King  v.  Savery,  8  De  G.  M.  &  O.  311).  Thus  the 
master  has  no  jurisdiction  to  inquire  into  the  propriety  of  a  compromise  entered  into 
between  the  soucitor  and  the  client  which  the  client  has  not  sought  to  impeach  {Re 
Catlin,  18  Beav.  611),  and  his  doing  so  will  be  a  ground  for  reviewing  the  taxation 
{ibid.).  In  Graham  v.  Wiekham,  34  L.  J.  Ch.  220  ;  11  Jur.  N.  S.  168  ;  13  W.  R. 
396 ;  12  L.  T.  39,  it  was  held  that  the  taxing  master  might  allow  executors  their 
costs  of  litigation,  though  no  direction  was  g^ven  in  the  suits  in  which  such  costs 
were  incurred  that  they  should  be  so  allowed. 

Where  the  applicant  had  not  taken  proper  steps  to  satisfy  the  master  when  the 
matter  was  in  his  office,  he  was,  though  suocesmd  on  his  application  to  review, 
ordered  to  pay  the  costs  of  the  application  {Sturge  v.  Dimedale,  9  Beav.  170).  Where 
the  taxation  was  upheld  in  some  respects,  and  ordered  to  be  reviewed  in  others,  no 
costs  were  given  {Re  Catlin^  18  Beav.  608).  See,  too,  Re  WhdUey,  20  Beay.  678 ; 
Re  Colquhoun,  6  De  Q.  M.  &  Q.  36 ;  1  Sm.  &  Giff.  App.  1 ;  Re  London^  Birmingham 
andBuckt  Ry,  Act,  6  W.  R.  141. 


Evidence  on         42.  Such  application  shall  be  heard  and  determined  hy  the  judge 
appiioa  on.      ^pon  the  evidence  which  shall  have  been  brought  in  before  the  taxing 
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officer,  and  no  further  evidence  shall  be  received  upon  the  hearing    Ord.  LXV. 
thereof,  unless  the  judge  shall  otherwise  direct  (rf). 

(d)  This  rule  is  from  Cons.  Ord.  XL.  r.  36.    See  note  to  last  rule. 

43.  When  a  writ  of  summons  for  the  commencement  of  an  action  Fees,  &c.  in 
shall  be  issued  from  a  district  registry,  and  when  an  action  proceeds  ^^^  regia- 
in  a  district  registry,  all  fees  and  allowances,  and  rules  and  directions  tries, 
relating  to  costs,  which  would  be  applicable  to  such  proceeding  if  the 

writ  of  summons  were  issued  at  the  central  office,  and  if  the  action 
proceeded  in  London,  shall  apply  to  such  writ  of  summons  issued  from 
and  other  proceedings  in  the  district  registry  (dd). 

(dd)  See  mison  y.  Alliree,  27  Ch.  D.  242. 

44.  No  retaining  fee  to  counsel  shall  be  allowed  on  taxation  as  Retaining 
between  party  and  party.  '«>• 

45.  Fees  for  conferences  are  not  to  be  allowed  in  any  cause  or  matter  Conferences, 
in  addition  to  the  solicitor's  and  counsel's  fees  for  drawing  and  settling, 

or  perusing  any  pleadings,  affidavits,  deeds,  or  other  proceedings  or 
abstracts  of  title,  or  for  advising  thereon,  unless  it  shall  appear  to  the 
taxing  officer  for  some  special  reason  that  a  conference  was  necessary 
or  proper. 

46.  In  any  case  in  which  under  rule  12  of  this  order  the  scale  of  Costs  of  one 
costs  in  County  Courts  is  applicable,  the  costs  of  briefing  more  than  o^^"*®®^* 
one  counsel  shall  not  be  allowed,  unless  the  taxing  officer  shall,  for 

special  reasons,  be  of  opinion  that  briefing  more  than  one  counsel  was 
proper. 

47.  Where   the   costs   of  retaining  two  counsel  may  properly  be  Costs  of  two 
allowed,  such  allowance  may  be  made  although  both  such  counsel  may  *^™'*®^' 
have  been  selected  from  the  outer  bar  («). 

{e)  This  is  taken  from  Cons.  Ord.  XL.  r.  20.   The  costs  of  two  counsel  should  Knmber  of 
be  allowed  in  all  ordinary  cases  {Llanover  v.  Somfray^  W,  N.  (1884),  134  ;  Cooke  v.  counsel 
Turner^  12  Sim.  649 ;  Steven*  v.  Lord  Xewhorough^  11  Beav.  403  ;  Sturgey.  Binudale^  allowed. 
9  Beav.   170;  but  see  Friend  v.   Solly,   10  Beav.   329;   Yearsley  v.   Tearsley,   19 
Beav.  1). 

The  costs  of  a  third  counsel  will  not  be  allowed,  as  between  party  and  party, 
except  under  very  special  eireumetancet ;  see  Pearee  v.  Lindsay,  1  De  G.  F.  &  J.  577  ; 
Kirkwood  v.  Webster,  9  Ch.  D.  239 ;  Wentworth  v.  Lloyd,  2  Eq.  607 ;  Morgan  & 
Wurtzburg  on  Costs,  p.  491  et  seq.,  where  the  cases  are  collected.  And  even  in  a 
solicitor  and  client  taxation  the  general  rule  is  to  allow  only  the  costs  of  two  {Friend 
V.  Solly,  10  Beav.  329 ;  Douming  College  Case,  3  My.  &  Cr.  474).  The  mere  fact  of 
a  junior  having  been  appointed  a  Queen*  s  counsel  is  not  a  sufficient  reason  for 
allowing  the  costs  of  three  counsel  (Mem.  10  Ch.  540) ;  and  see,  further,  as  to  fees 
to  counsel,  rr.  15,  16,  and  notes  thereto,  ante,  p.  551 ;  Morgan  &  Wurtzburg,  489 — 
497. 

48.  As  to  refresher  fees,  when  any  cause  or  matter  is  to  be  tried  or  Befreshers. 
heard  upon  vivd  voce  evidence  in  open  Court,  if  the  trial  shall  extend 

over  more  than  one  day,  and  shall  occupy  either  on  the  first  day  only, 
or  partly  on  the  first  and  partly  on  a  subsequent  day  or  days,  more 
than  five  hours,  without  being  concluded,  the  taxing  officer  may  allow. 
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Ord.  LXV.     for  every  dear  day  subsequent  to  that  on  wldch  the  five  faoure  ahaU 
have  expired,  the  following  fees : — 

To  the  leading  counsel from  5  to  10  guineas. 

To  the  second,  if  three  counsel    „     3  to    7        ,, 

To  the  third,  if  three  counsel,  or  the 

second,  if  only  two    „     3  to    5        ,, 

The  like  allowances  may  be  made  where  the  evidence  in  chief  is  not 

•  Sie.  taken  vivd  voce,  if  the  trial  on  *  hearing  shall  be  substantially  prolonged 

beyond  such  period  of  five  hours,  to  be  so  computed  as  aforesaid,  by 

the  cross-examination  of  witnesses  whose  a£B.davit6  or  depositions  have 

been  used  {ee), 

(ee)  Term  refreshers  may  also  be  allowed  (Levetut  y.  Newton^  28  Sol.  J.  166). 

Costs  pre-  49.  Where  a  cause  or  matter  shaU  not  be  brought  on  for  trial  or 

incmreZ         hearing,  the  costs  of  and  consequent  on  the  preparation  and  deliveiy 

of  briefs  shall  not  be  allowed  if  the  taxing  officer  shall  be  of  opinion 

that  such  costs  were  prematurely  incurred  (/*). 

(/)  See  Harrison  v.  Leutner,  16  Ch.  D.  669 ;  Thomas  v.  PaUn,  21  Ch.  D.  360. 

Costs  of  cause  50.  Where  a  cause  or  matter  which  stands  for  trial  is  called  on  to 
defect  on  part  ^®  tried,  but  cannot  be  decided  by  reason  of  a  want  of  parties  or  other 
of  plaintitf,  defect  on  part  of  the  plaintifp,  and  is  therefore  struck  out  of  the  paper, 
down.^^^^  ^     ^^^  ^^  same  cause  is  again  set  down,  the  defendant  shall  be  allowed 

the  taxed  costs  occasioned  by  the  first  setting  down,  although  he  does 

not  obtain  the  costs  of  the  cause  or  matter  (y). 

(^)  This  rule  is  from  Cons.  Ord.  XL.  r.  21. 

Counsel's  51^  The  following  fees  are  to  be  allowed  to  counsel's  clerks : — 

£    s.    d. 
Upon  a  fee  under  5  g^neas 0    2     6 

5  guineas  and  imder  10  guineas    0  5  0 

10  guineas  and  tmder  20  guineas 0  10  0 

20  guineas  and  under  30  guineas 0  15  0 

30  guineas  and  under  50  g^neas 1  0  0 

50  guineas  and  upwards,       per  cent 2  10  0 

On  consultations,  senior's  derk 0  5  0 

On  consultations,  junior's  clerk 0  2  6 

On  conferences     0  5  0 

On  retainers  (where  allowed) : — 

General  retainer 0  10  6 

Common  retainer 0  2  6 

Fees  to  be  52.  No  fee  to  counsel  shall  be  allowed  on  taxation  unless  vouched 

Youolied.  V    ■!_  •      •       j^       / 1  \ 

by  his  signature  (a). 

(A)  This  rule  is  not  retrospeotive  {T^kt  v.  GiUott,  W.  N.  (1883),  189). 

Office  copy  of       53.  In  cases  in  which  an  orig^al  affidavit  can  be  used,  and  to 
^^fl  »ffi-     which  Order  XXXVIH.  r.  15,  applies,  it  shall  not  be  necessary  to 
take  an  office  copy. 
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54.  It  shall  not  be  necessary  to  take  an  office  copy  of  an  affidavit  of    Ord.  LXV. 
discovery  of  documents,  and  the  copy  delivered  by  the  party  filing  it  of  afBdavit  at 
may  be  used  as  against  such  party.  discovery  of 

65.  Where,  in  proceedings  before  the  taxing  officer,  any  party  is  J^^*™®^"- 
g^ty  of  neglect  or  delay,  or  puts  any  other  party  to  any  imnecessary  in  w^edings 
or  improper  expense  relative  to  such  proceedings,  the  taxing  officer  before  taxing 
may  direct  such  party  or  his  solicitor  to  pay  such  costs  as  he  may  °"^ 
think  proper,  or  deal  with  them  under  Eegulation  21. 

56.  'Where  in  any  cause  or  matter  any  bill  of  costs  is  directed  to  be  On  taxation 
taxed  for  the  purpose  of  being  paid  or  raised  out  of  any  fund  or  pro-  ^f  ^^frnd 
perty,  the  taxing  officer  may,  if  he  shall  consider  there  is  a  reasonable  taxing  master 
groimd  for  so  doing,  require  the  solicitor  to  deliver  or  send  to  his  ^if  j^^^ 
clients,  or  any  of  them,  free  of  charge,  a  copy  of  such  bill,  or  any  deliver  copy 
part  thereof,  previously  to  such  officer  completing  the  taxation  thereof,  ^^^  *^  *^® 
accompanied  by  any  statement  such  officer  may  direct,  and  by  a  letter 
informing  such  client  that  the  bill  of  costs  has  been  referred  to  the 

taxing  officer,  giving  his  name  and  address  for  taxation,  and  will  be 
proceeded  with  at  the  time  the  officer  shall  have  appointed  for  this 
purpose,  and  such  officer  may  suspend  the  taxation  for  such  time  as  he 
may  consider  reasonable. 

57.  The  taxing  officer  shall  have  power  to  limit  or  extend  the  time  Taxingmaster 
for  any  proceeding  before  him,  and  where,  by  any  general  order,  or  ™^^'^-*^  ^^ 
any  order  of  the  Court  or  a  judge,  a  time  is  appointed  for  any  proceed-  for  proceed- 
ing before  or  by  a  taxing  officer,  unless  the  Court  or  judge  shall  ^.^  before 
otherwise  direct,  such  officer  shall  have  power  from  time  to  time  to 

extend  the  time  appointed  upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require,  and  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed,  it  shall  not  be 
necessary  to  make  a  certificate  or  order  for  this  purpose,  imless  re- 
quired for  any  special  purpose. 

58.  Every  bill  of   costs  which  shall  be  left  for  taxation  shall  be  Endorsement 

endorsed  with  the  name  and  address  of  the  solicitor  by  whom  it  is  so  ^^  J'^  ^^ 

costs 
left,  and  also  the  name  and  address  of  the  solicitor,  if  any,  for  whom 

he  is  agent,  including  any  solicitor  who  is  entitled  or  intended  to  par- 
ticipate in  the  costs  to  be  so  taxed. 


OEDEE  LXVI. 
Notices,  Printino,  Papeb,  Copies,  Office  Copies,  Minutes,  &c. 

1.  All  notices  required  by  these  rules  shall  be  in  writing,  unless  Notices  to  be 
expressly  authorised  by  the  Court  or  a  judge  to  be  given  orally.  ^  writing. 

2.  All  accounts,  copies,  and  papers  left  at  chambers,  shall  be  written  Accounts, 

upon  foolscap  paper,  bookwise,  unless  the  nature  of  the  document  ^°'  ^  ** 

J        ...  ^«    •LI    / "v  onamDers to 

renders  it  impracticable  (t).  be  written  on 

(i)  This  is  taken  from  Kegulations  as  to  Business,  August  8,  1857,  r.  17.  l^kw»e. 

M .  0  0 
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OrJ.  LXVT. 

Paper  and 
printing". 


Affidantfl  in 
print  or 
maniiHcript. 

Filed  deposi- 
tion to  be 
printed . 

Depositions 
and  affidaWts 
previoujily 
used. 

Rules  where 
pleading-8,  &c. 
are  to  be 
printed  and 
office  eojiien  to 
be  taken : 

Printing. 


Delivery  of , 
copy  for 
printing. 

Furnishing 
printed  copies 
to  other  party. 


Payment  for 
copies. 


Charge  for 
written  copy. 


Office  copy. 


Production  of 
o£Bce  copy. 


FumJBhing 

written 

copies. 


3.  Proceedings  required  to  be  printed  Bhall  be  printed  on  cream 
wove  machine  drawing  foolscap  folio  paper,  19  lbs.  per  mill  ream,  oi 
thereaboats,  in  pica  type  leaded,  with  an  inner  margin  about  three 
quarters  of  an  inch  wide,  and  an  outer  margin  about  two  inches  and  a 
half  wide. 

4.  Any  afiB.dayit  may  be  sworn  to  either  in  print  or  in  manuscript, 
or  partly  in  print  and  partly  in  manuscript. 

5.  Where  any  written  deposition  of  a  witness  has  been  filed,  such 
deposition  shall  be  printed,  unless  otherwise  ordered. 

6.  The  rules  of  Court  as  to  printing  depositions  and  affidavits  to  be 
used  on  a  trial  shall  not  apply  to  depositions  and  affidavits  which 
have  previously  been  used  upon  any  proceeding  without  having  been 
printed. 

7.  AMiere,  pursuant  to  these  rules,  any  pleading,  notice,  special 
case,  petition  of  right,  deposition,  or  affidavit  is  to  be  printed,  and 
where  any  printed  or  other  office  copy  of  any  such  document  is  to  be 
taken,  the  following  regulations  shall  be  observed : 

(a)  The  party  on  whose  behalf  the  deposition  or  affidavit  is  taken 

and  filed  is  to  print  the  same  in  the  manner  provided  bj 
rule  3  of  this  order : 

(b)  To  enable  the  party  printing,  to  print  any  deposition  or  affidavit, 

the  officer  with  whom  it  is  filed  shall  on  demand  deliver  to 
such  party  a  copy  written  on  draft  paper  on  one  side  only : 

(c)  The  party  printing  shall,  on  demand  in  writing,  furnish  to  any 

other  party  any  number  of  printed  copies,  not  exceeding  ten, 
upon  payment  therefor,  at  the  rate  of  Id.  per  folio  for  one 
copy,  and  id.  per  folio  for  every  other  copy  : 

(d)  As  between  a  solicitor  delivering  any  printed  copies  and  his 

client,  credit  shall  be  given  by  the  solicitor  for  the  whole 
amount  payable  by  any  other  party  for  such  printed  copies : 
(o)  The  party  entitled  to  be  famished  with  a  print  shall  not  be 
allowed  any  charge  in  respect  of  a  written  copy,  unless  the 
Court  or  a  judge  shall  otherwise  direct : 

(f )  Except  as  provided  by  Ord.  LY.  r.  48,  the  party  by  or  on  whose 

behalf  any  deposition,  affidavit,  or  certificate  is  filed  shall 
leave  a  copy  with  the  officer  with  whom  the  same  is  filed, 
who  shall  examine  it  with  the  original  and  mark  it  as 
an  office  copy ;  such  copy  shall  be  a  copy  printed  as  above 
provided  where  such  deposition  or  affidavit  is  to  be  printed : 

(g)  The  party  or  solicitor  who  has  taken  any  printed  or  written 

office  copy  of  any  deposition  or  affidavit  is  to  produce  the 
same  upon  every  proceeding  to  which  the  same  relates : 
(h)  Where  any  party  is  entitled  to  a  copy  of  any  deposition,  affi- 
davit, proceeding,  or  document  filed  or  prepared  by  or  on 
behalf  of  another  party,  which  is  not  required  to  be  printed, 
such  copy  shall  be  furnished  by  the  party  by  or  on  whose 
behalf  the  same  has  been  filed  or  prepared : 
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(i)  The  party  requiring  any  such  copy,  or  his  solicitor,  is  to  make    Ord.  LXVI. 
a  written  application  to  the  party  by  whom  the  copy  is  to  be  Application 
furnished,  or  his  solicitor,  with  an  undertaking  to  pay  the  for  copy,  how 
proper  charges,  and  thereupon  such  copy  is  to  be  made  and  "^^^* 
ready  to  be  delivered  at  the  expiration  of  twenty-four  hours 
after  the  receipt  of  such  request  and  undertaking,  or  within 
such  other  time  as  the  Court  or  a  judge  may  in  any  case 
direct,  and  is  to  be  furnished  accordingly  upon  demand  and 
payment  of  the  proper  charges : 

( j)  In  the  case  of  an  ex  parte  application  for  an  injunction  or  writ  Ex  parte  ap- 
of  ne  exeat  regno,  the  party  making  such  application  is  to  P^^^^^^P^  for 
furnish  copies  of  the  affidavits  upon  which  it  is  granted  upon  ne  exeat. 
payment  of  the  proper  charges  immediately  upon  the  receipt 
of   such  written  request  and  undertaking  as  aforesaid,  or  ^ 

within  such  time  as  may  be  specified  in  such  request,  or  may 
have  been  directed  by  the  Court  or  a  judge : 

(k)  It  shall  be  stated  in  a  note  at  the  foot  of  eveiy  affidavit  filed  on  Foot  note  to 
whose  behalf  it  is  so  filed,  and  such  note  shall  be  printed  on  affidavit, 
every  printed  copy  of  an  affidavit  or  set  of  affidavits,  and 
copied  on  every  office  copy  and  copy  furnished  to  a  party  : 

(1)  The  name  and  address  of  the  party  or  solicitor  by  whom  a  ay  Party  fur- 
copy  is  furnished  is  to  be  indorsed  thereon  in  Hke  manner  as  ™^'°8r  copy 
upon  proceedings  in  Court,  and  such  party  or  solicitor  is  to  sponsible  for 
be  answerable  for  the  same  being  a  true  copy  of  the  original,  ^^  accuracy. 
or  of  an  office  copy  of  the  original,  of  which  it  purports  to  be 
a  copy,  as  the  case  may  be : 

(m)  The  folios  of  all  printed  and  written  office  copies,  and  copies  Folios  to  be 
delivered  or  furnished  to  a  party,  shall  be  numbered  con-  Jiiuttl>«red, 
secutively  in  the  margin  thereof,  and  such  written  copies 
shall  be  written  in  a  neat  and  legible  manner  on  the  same 
paper  as  in  the  case  of  printed  copies : 

(n)  In  case  any  party  or  solicitor  who  shall  be  required  to  furnish  Refusal  to 
any  such  written  copy  as  aforesaid  shall  either  refuse  or,  for  ^"""*^  ^^7- 
twenty-four  hours  from  the  time  when  the  application  for 
such  copy  has  been  made,  neglect  to  furnish  the  same,  the 
person  by  whom  such  application  shall  be  made  shall  be  at 
liberty  to  procure  an  office  copy  from  the  office  in  which  the 
original  shall  have  been  filed,  and  in  such  case  no  costs  shall 
be  payable  to  the  solicitor  so  making  default  in  respect  of  the 
copy  so  applied  for : 

(o)  Where,  by  any  order  of  the  Court  (whether  of  appeal  or  other-  Costs  of  print- 
wise)  or  a  judge,  any  pleading,  evidence  or  other  document  is  ing  ordered  by 
ordered  to  be  printed,  the  Court  or  judge  may  order  the 
expense  of  printing  to  be  borne  and  allowed,  and  printed 
copies  to  be  furnished  by  and  to  such  parties  and  upon  such 
terms  as  shall  be  thought  fit. 

[Riilefl  8  and  9  apply  only  to  Admiralty  actions.] 
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ORDER  LXVn. 

I.  Service  of  Obdebs,  &c. 

Oricrical  1.  Except  in  the  case  of  an  order  for  attachment,  it  ahaU  Bot  he 

*^"  hJ'  r^^      necessary  to  the  regular  service  of  an  order  that  the  original  order 

be  shown  if  an  office  copy  of  it  be  exhibited. 
S*Tvir<?  oth'T  2.  All  writs,  notices,  pleadings,  orders,  summonses,  warrants  and 
persi^^.iial,  q^Jj^j.  Joctmients,  procec-dings  and  written  communications  in  respect 
of  which  personal  service  is  not  requisite  shall  be  sufficiently  served  if 
left  witliin  tlie  prescribed  hours,  at  the  address  for  service  of  the  person 
to  be  served  as  defined  by  Ords.  IT.  and  All.,  with  any  person  resident 
at  or  belonging  to  such  plac-e  [k], 

'h\  TVTiere  there  was  no  one  at  the  address  for  service  but  a  housekeeper,  who 
nfu^'d  to  rf«H  ive  d^K.iimt'nt'*,  and  a  summons  was  left  in  the  lett<^-box,  it  was  htU 
that  the  service  wa.**  ImuI  Jimxnez  t.  Oicaky  W.  N.  (1883),  232). 


than 
how- 


Notices  from 
anr  office  of 
Court  may  be 
posted. 


Where  no 
appearance. 


Personal  ser< 
vice,  how 
effected. 


Substituted 
Bcrrioe. 


Service  on 
authorised 
solicitor. 


3.  Notices  sent  from  any  office  of  the  Supreme  Court  may  be  sent  bj 
post ;  and  the  time  at  which  the  notice  so  posted  would  be  deliTered  in 
the  ordinary  course  of  post  shall  be  considered  as  the  time  of  service 
thereof,  and  the  posting  thereof  shall  be  a  sufficient  service. 

4.  Where  no  appearance  has  been  entered  for  a  party,  or  where  a 
party  or  his  solicitor,  as  the  case  may  be,  has  omitted  to  g^ve  an 
address  for  service  as  required  by  Ords.  IV.  and  XII.,  all  writs, 
notices,  pleadings,  orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications  in  respect  of  which  personal 
service  is  not  requisite  may  be  served  by  filing  them  with  the  proper 
officer. 

5.  Where  personal  service  of  any  writ,  notice,  pleading,  order, 
summons,  warrant,  or  other  docimient,  proceeding,  or  written  com- 
munication is  required  by  these  rules  or  otherwise,  the  service  shall  be 
effected  as  nearly  as  may  be  in  the  manner  prescribed  for  the  ])er8onal 
service  of  a  writ  of  summons. 

6.  Where  personal  service  of  any  writ,  notice,  pleading,  summons, 
order,  warrant,  or  other  document,  proceeding,  or  written  communica- 
tion is  required  by  these  rules  or  otherwise,  and  it  is  made  to  appear 
to  the  Court  or  a  judge  that  prompt  personal  service  cannot  be  effected, 
the  Court  or  judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service  by  letter,  public 
advertisement,  or  otherwise,  as  may  be  just  (/). 

(/)  As  to  service  abroad,  see  Van  der  Kan  v.  Athtcorth,  W.  N.  (1884),  58.  See 
alao  Ord.  IX.. r.  2,  and  note  thereto,  attU,  p.  316. 

7.  Where  a  party  after  having  sued  or  appeared  in  person  has  given 
notice  in  writing  to  the  opposite  party  or  his  solicitor,  through  a 
solicitor,  that  such  solicitor  is  authorised  to  act  in  the  cause  or  matter 
on  his  behalf,  all  writs,  notices,  pleadings,  summonses,  orders, 
warrants,  and  other  documents,  proceedings,  and  written  communica- 
tions which  ought  to  be  delivered  to  or  served  upon  the  parfy  on  whose 
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behalf  tte  notice  is  given  shall  thereafter  be  delivered  to  or  served  Ord.  LXVII. 
upon  snch  solicitor. 

8.  Where  a  person  who  is  not  a  party  appears  in  any  proceeding  Service  on 
either  before  the  Court  or  in  chambers,  service  upon  the  solicitor  in  ^^^^^^^ 
London  by  whom  such  person  appears,  whether  such  solicitor  act  as 
principal  or  agent,  shall  be  deemed  good  service  except  in  matters  re- 
quiring personal  service. 

9.  Affidavits  of  service  shall  state  when,  where,  and  how  and  by  Affidavit  of 
whom,  such  service  was  effected.  service. 

[Rules  10 — 14  apply  only  to  Admiralty  actions.] 

[Old.  LXVin.  applies  only  to  Crown,  Revenue,  and  Matrimonial  Cases.] 


OEDER  TiXTX. 

Arrest  of  Defendant  tinder  Sect.  6  of  the  Debtors  Act,  1869. 

1.  An  order  to  arrest  under  the  6th  section  of  the  Debtors  Act,  1869  Form  of  order, 
(which  shall  be  in  the  Form  No.  31  in  Appendix  K.,  with  such  varia- 
tions as  circumstances  may  require),  shall  be  made  upon  aiEdavit  and 

ex  parte ;  but  the  defendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  judge  to  rescind  or  vary  the  order  or  to  be  discharged  from 
custody,  or  for  such  other  relief  as  may  be  just  (m). 

(m)  As  to  the  Debtors  Act,  1869,  see  ante,  p.  187.    For  this  form,  see  infra, 

2.  An  order  to  arrest  shall  before  delivery  to  the  sheriff  be  indorsed  Indoraement 
with  the  plaintiff's  address  for  service  as  required  by  Ord.  IV.  rr.  1 

and  2.  Concurrent  orders  may  be  issued  for  Eirrest  in  different  counties. 
The  sheriff  or  other  officer  executing  the  order  shall  be  entitled  to  the 
same  fees  as  heretofore. 

3.  The  security  to  be  given  by  the  defendant  may  be  a  deposit  in  Mode  of 
Court  of  the  amount  mentioned  in  the  order,  or  a  bond  to  the  plaintiff  ^^^  ^^^' 
by  the  defendant  and  two  sufficient  sureties  (or  with  the  leave  of  the 

Court  or  a  judge  either  one  surety  or  more  than  two),  or,  with  the 
plaintiff's  consent,  any  other  form  of  security.  The  plaintiff  may, 
within  four  days  after  receiving  particulars,  of  the  names  and  addresses 
of  the  proposed  sureties,  give  notice  that  he  objects  thereto,  stating 
in  the  notice  the  particulars  of  his  objections.  In  such  case  the 
sufficiency  of  the  security  shall  be  determined  by  a  master  who  shall 
have  power  to  award  costs  to  either  party.  It  shall  be  the  duty  of 
the  plaintiff  to  obtain  an  appointment  for  that  purpose,  and  unless  he 
do  so  within  four  days  after  giving  notice  of  objection,  the  security 
shall  be  deemed  sufficient. 

4.  The  money  deposited,   and  the  security,   and  all  proceedings  Security  to  be 
thereon,  shall  be  subject  to  the  order  and  control  of  the  Court  or  a  ^^rof**^ 
judge.  Court. 

6.  Unless  otherwise  ordered,  the  costs  of  and  incidental  to  an  order  Costs, 
of  arrest,  shall  be  costs  in  the  cause. 
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Ord.  LXIX.        6.  Upon  payment  into  Court  of  the  amount  mentioned  in  tlie  order, 


Pa        t  *  to    ^  receipt  shall  be  given ;   and  upon  receiving  the  bond  or  other 


Court. 


Date  of  arrest 
to  be  indorsed 
on  the  order. 


security,  a  certificate  to  that  effect  shall  be  given,  aigned  or  attested 
by  tlio  plaintiff's  solicitor  if  he  have  one,  or  by  the  plaintLff,  if  he  sue 
in  person.  The  delivery  of  such  receipt,  or  a  certificate  to  the  sheriff 
or  other  officer  executing  the  order,  shall  entitle  the  defendant  to  be 
discharged  out  of  custody. 

7.  The  sheriff  or  other  officer  named  in  an  order  to  arrest  shall, 
within  two  days  after  the  arrest,  indorse  on  the  order  the  true  date 
of  such  arrest. 


Non-compli- 
ance with 
rules. 


Power  to  difl" 
pense  with 
Htrictness  of 
rules. 

Waiver  of 
irresrularity. 


Application 
to  set  aside  for 
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must  he 
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ORDEE  LXX. 
Effect  of  Non-Comflxaitce. 

1 .  Non-compliance  with  any  of  these  rules,  or  with  any  rule  of  prac- 
tice for  the  time  being  in  force,  shall  not  render  any  proceedings  Toid 
unless  the  Court  or  a  judge  shall  so  direct,  but  such  proceedings  may 
be  set  aside  either  wholly  or  in  part  as  irregular,  or  amended,  or  other- 
wise dealt  with  in  such  manner  and  upon  such  terms  as  the  Court  or 
judge  shall  think  fit  (»). 

4 

{u)  This  rule  enables  the  Court  to  do  justioe  without  regard  to  technicalities 
{Dawson  v.  Beeson,  22  Ch.  D.  604). 

It  was  held  under  the  old  practice  that  an  order  irresularly  obtained  must  be  pro' 
porly  discharged,  and  could  not  be  treated  as  a  nuUity.  See  fFUkint  y.  StevetUf 
10  Sim.  617 ;  Jfhke  y.  Blake,  7  Beay.  614 ;  Feiminfs  y.  HtfmpAr^y,  4  Beay.  1 ; 
Chuck  V.  Cremer,  2  Ph.  113. 

But  where  a  notice  of  motion  was  irregularly  giyen  it  was  held  that  the  parties  to 
whom  it  was  given  need  not  have  appeared,  upon  the  motion,  and  th^  wete  not 
allowed  their  costs  of  doing  so  [Dauhney  y.  Shuttleworth^  1  Ex.  D.  63  ;  34  Ij.  T.  367). 

As  to  the  power  to  dispense  with  the  strict  requirements  of  the  g^eral  orders, 
where  justice  requires,  see  Smith  y.  Baker,  2  H.  &  M.  498 ;  Ferratul  y.  Mayor  of 
Bradford,  8  De  G.  M.  &  G.  93  ;  Betts  y.  JDe  Vitre,  15  W.  R.  701 ;  Be  Hutehineon, 
W.  N.  (1867),  49 ;  Re  Snell,  19  Vf.  R.  1000 ;  and  the  rules  must  not  be  construed 
too  strictly  in  bad  faith  (Taibot  y.  Keay,  8  Eq.  610}. 

An  irreg^ularity  may  be  waived  by  the  other  side  ;  see  Kettlewell  v.  Baretow,  10 
Eq.  210 ;  but  an  application  to  restore  a  suit  which  was  dismissed  after  an  order  to 
speedy  was  refused  (Surkinehaw  y.  Wilton,  12  £q.  103). 

2.  No  application  to  set  aside  any  proceeding  for  irregularity  shall 
be  allowed  unless  made  "within  reasonable  time,  nor  if  the  party 
applying  has  taken  any  fresh  step  after  knowledge  of  the  irregularity. 

3.  Where  an  application  is  made  to  set  aside  proceedings  for  irre- 
gularity, the  several  objections  intended  to  be  insisted  upon  shall  be 
stated  in  the  simimons  or  notice  of  motion. 

4.  When  a  summons  is  taken  out  to  set  aside  any  process  or  pro- 
ceeding for  irregularity  with  costs,  and  the  summons  is  dismissed 
generally  without  any  special  direction  as  to  costs,  it  is  to  be  under- 
stood as  dismissed  with  costs. 
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OEDEB  LXXI. 
Intebpkbtatiok  of  Terms. 

1.  The  provisioiifl  of  the  100th  section  of  the  principal  Act  shall  Jud.  Act, 
apply  to  these  rules.  ^^^^'  "•  ^^^• 

In  the  construction  of  these  rules,  unless  there  is  anything  in  the  Definitions, 
subject  or  context  repugnant  thereto,  the  several  words  hereinafter 
mentioned  or  referred  to  shall  have  or  include  the  meanings  fol- 
lowing : — 

''Originating  summons"  means  a  summons  by  which  proceedings  '^OrigmAting 

are  commenced  without  writ :  summons:" 

"  Person  "  includes  a  body  corporate  or  politic :  «« Person:" 

**  Frobate  actions  "  include  actions  and  other  matters  relating  to  the  «  Probate 
grant  or  recall  of  probate  or  of  letters  of  administration  other  actions:" 
than  common  form  business : 
''  Proper  officer''  means  an  officer  to  be  ascertained  as  foUows : —       ''Proper 

(a)  Where  any  duty  to  be  discharged  under  the  Acts  or  these  ®"°®'^* 

rules  is  a  duty  which  has  heretofore  been  discharged 
by  any  officer,  such  officer  shall  continue  to  be  the 
proper  officer  to  discharge  the  same : 

(b)  Where  any  new  duty  is  under  the  Acts  or  these  rules  to 

be  discharged,  the  proper  officer  to  discharge  the  same 
shall  be  such  officer  as  may  from  time  to  time  be 
directed  to  discharge  the  same,  in  the  case  of  an  officer 
of  the  Supreme  Court,  or  the  High  Court  of  Justice, 
or  the  Court  of  Appeal,  not  attached  to  any  Division, 
by  the  Lord  Chancellor,  and  in  the  C£ise  of  an  officer 
attached  to  any  Division,  by  the  President  of  the 
Division,  and  in  the  case  of  an  officer  attached  to  any 
judge,  by  such  judge : 
''  Master  "  means  a  Master  of  the  Supreme  Court  of  Judicature :  **  Master:" 
*' Receiver"  includes  consignee  or  manager  appointed  by  or  under  ** Receiver:" 

an  order  of  the  Court : 
"Taxing  Officer"  means  taxing  master  in  the  Chcmcery  Division,  "Taxing 
and  the  master  or  person  whose  duty  it  is  to  tax  the  costs  to  be  officer:" 
taxed  in  the  other  divisions  respectively : 
"The  Principal  Act"  means  the  Supreme  Court  of  Judicature  "Principal 

Act,  1873 :  ^^*=" 

"  The  Acts  "  means  the  Supreme  Court  of  Judicature  Acts,  1873  to  "The  Acts:" 
1879,  the  Appellate  Jurisdiction  Act,  1876,  and  the  Supreme 
Court  of  Judicature  Act,  1881 : 
"Central  Office"  means  the  Central  Office  of  the  Supreme  Court  "Central 
of  Judicature.  ^®*«" 

2.  In  these  rules,  unless  repugnant  to  the  context,  the  singular  singular  to 
number  shall  include  the  plural,  and  the  plural  number  shall  include  inclodeplural, 

.  <•        .        1  and  vice  vertd, 

the  smgular. 
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Annulled 
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revived  by 
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Eonner 
practice. 

Vacancy  in 
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Chancellor  or 
Lord  Chief 
Justice. 


OEDEE  LXXn. 
Oenkral  Bules. 

1.  No  order  or  rule  annulled  by  any  former  order  shall  be  revived 
by  any  of  these  rules,  unless  expressly  bo  declared. 

2.  Where  no  other  provision  is  made  by  the  Acts  or  these  roles,  the 
present  procedure  and  practice  remain  in  force. 

3.  During  the  period  of  any  vacancy  in  the  office  of  Lord  Chancellor, 
and  when  the  great  seal  is  not  in  commission,  these  rules  shall  operate 
as  if  wherever  the  words  "  Lord  Chancellor  "  are  used,  the  words 
'*  Lord  Chief  Justice  of  England  "  were  used ;  and  during  the  period 
of  any  vacancy  in  the  office  of  Lord  Chief  Justice  of  England,  as  if 
wherever  the  words  "Lord  Chief  Justice  of  England"  are  used,  the 
words  "  Lord  Chancellor  "  were  used. 
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APPENDIX  A.  ^^:t 


PAET  I. 

FORMS  OF  WRITS  OF  SUMMONS,  &o. 

No.  1. 

General  Form  of  Writ  of  Summons, 

18    .     [^Here  put  the  Utter  and  number. 'I 

In  the  High  Court  of  Justice.  Between  A.  B.  Flaintifi, 

Division.  and 

C.  D.  and  E.  F.  Defendants. 

Viotoria,  by  the  Grace  of  God,  &c. 

To  C.  D.  of  in  the  county  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
indusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for 
you  in  an  action  at  the  suit  of  A.  B. ;  and  take  notice,  tluit  in  default  of  ^our  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness.  RoundeU,  Earl  of  Selbome,  Lord  High  Chancellor  of  Great  Britain, 
the  day  of  in  the  year  of  our  Lord  one  tiiousand  eight  hundred  and 

Metnorandum  to  be  tubtcribed  on  the  writ, 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the 
last  renewal,  including  the  day  of  such  date,  and  not  aft^wards. 

^e  defendant  [or  defendante']  may  appear  hereto  by  entering  an  appearance  [or 
appearanees]  either  personally  or  by  solicitor  at  the  Central  Office,  Royal 
Courts  of  Justice,  London. 

Indortements  to  be  made  on  the  writ  before  ietue  thereof. 

The  plaintiff's  claim  is  for,  fto. 

This  writ  was  issued  by  the  said  nlaintifP,  who  resides  at  ,  or,  this  writ  was 

issued  by  E.  F.,  of  ,  whose  address  for  service  is  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued  by  G.  H.,  of  ,  whose 

address  for  service  is  ,  agent  for  ,  of  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  [mention  the  city,  town^  or  parish,  and  also  the  name 

of  the  street  and  number  of  the  house  of  the  plaintiff* s  residence,  if  any]. 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 

This  writ  was  served  by  me  at  on  the  defendant  on  the 

day  of  18    . 

IndoFBedtho  day  of  18    • 

(Signed) 
(Aodress) 


No.  2. 
Specially  Indorsed  Writ,  Order  IIL,  Rule  6. 

18    .    [Here  put  the  letter  and  number, "] 

In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 

Viotoria,  by  the  Grace  of  God,  &c.,  to  of  in  the  countv  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you 
in  an  action  at  the  suit  of  .    And  take  notice,  tnat  in  default  of  your  so  doing 

theplaintiff  may  proceed  therein,  and  judgment  may  be  g^ven  in  your  absence. 

Witness,  Roundell,  Earl  of  Selbome,  Lord  Hign  Chancellor  of  Great  Britain, 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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App.  A.  N.B. — This  writ  in  to  be  served  within  twelve  calendar  months  £rom  the  date 

Pt.  I.  thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last 

renewal,  including  the  day  of  such  date,  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts  of  Justioe, 
London. 

Statement  of  Claim : — 
The  plaintiff*  8  claim  is 

Particulars : — 
Place  of  trial 

(Signed) 
And  the  sum  of  £  ,  [or  such  sum  as  may  be  allowed  on  taxation,]  for 

costs.     If  the  amount  claimed  is  paid  to  the  plaint£S  or  h 

solicitor  or  agent  within  four  days  from  the  service  hereof,  further  proceedings  will 
be  stayed. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  ,  [or]  this  writ 

was  issued  by  E.  F.,  of  ,  whose  address  for  ser\ice  is  ,  solicitor  for  the 

said  plaintiff,  who  resides  at  ,  [or]  this  writ  was  issued  by  G.  H.,  of  , 

whose  address  for  service  is  ,  agent  for  ,  of  ,  solicitor  for   the 

said  plaintiff,  who  resides  at 

This  writ  was  served  by  me  at  on  the  defendant  on  the 

day  of  18     . 

Indorsed  the  day  of  18    . 

(Signed) 
(Address) 


No.  3. 

Writ  for  Issue  from  District  Registry, 

18    .     [Sere put  the  tetter  and  number,'] 

In  the  High  Court  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 

{MANCHESTER)  DXSTBIOT  ReOISIBT. 

Victoria,  by  the  Grace  of  God,  &c.,  to  of  in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for 
you  in  an  action  at  the  suit  of  .    And  tiUce  notice,  that  in  default  of  your  bo 

doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness,  Roundell,  Earl  of  Selbome,  Lord  High  Chancdlor  of  Great  Britain, 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelye  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last 
renewal,  and  not  afterwards. 
A  defendant  who  resides  or  carries  on  business  within  the  above-named  district 
«  Insert  ad-      must  enter  appearance  at  the  office  of  the  reg^istrar  of  that  district.* 
dress  of  office.       ^  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  Central 
Office,  Royal  Courts  of  Justice,  London. 

The  plaintiff's  claim  is 

This  writ,  &c. 

N.B. — The  addresefor  service  must  be  within  the  dietrict. 

This  writ  was  Berred,  &o. 
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No.  4.                                                                  ^i^'i^' 
Specially  Indorsed  Writ  for  Issue  from  District  Registry.  

18     .     [Eereput  the  letter  and  number,'] 

In  the  High  Court  of  Justice.  Between  Plaintiff, 

Diyiaion.  and 

Defendant. 
{Makcuesteh)  "Digrsics  Rbqistby., 

Victoria,  by  the  Grace  of  God,  &c.,  to  of  in  the  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
indusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you 
in  an  action  at  the  suit  of  .    And  take  notice,  that  in  default  of  ^our  so 

doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 
Witness,  &c. 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last 
renewal,  including  the  day  of  such  date  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above-named  district 
must  enter  appearance  at  the  office  of  the  registrar  of  that  district.*  *  Insert  ad- 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district  dress  of  office, 
mi^  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  Central 
Office,  Royal  uoarts  of  Justice,  London. 

Statement  of  Claim : — 
The  plaintiff's  claim  is 

Particulars : — 
Place  of  trial 

(Signed) 
And  the  sum  of  £  ,  [or  such  sum  as  may  be  allowed  on  taxation,]  for  costs. 

If  the  amount  claimed  is  paid  to  the  plaintiff  or  h  solicitor  or  agent  within  four 

days  from  the  service  hereof,  further  proceedings  will  be  stayed. 

This  writ,  &o. 

N.B. — The  addreeefir  service  muet  be  within  the  dietriet. 

This  writ  was  served,  &o. 


No.  5. 

Writ  for  Service  out  of  the  JurisdictioHf  or  where  Notice  in  Lieu  of 
Service  is  to  be  given  out  of  the  Jurisdiction, 

18    .    [Sere  put  the  letter  and  number."] 
In  the  High  Court  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

C.  D.  and  E.  F.  Defendants. 
Victoria,  by  the  Grace  of  God,  &c. 
To  C.  D.  of 

We  command  you,  CD.,  that  within  [A^rtf  insert  the  number  of  days  directed  by  the 
Court  or  judge  ordering  the  service  or  no^t««t  after  the  service  of  this  writ  \pr  notice  of 
this  writ  as  the  ease  may  be]  on  jou,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  the  Division  of  our  High  Court 

of  Justice  m  an  action  at  the  suit  of  A.  B. ;  and  take  notice,  that  in  default  of  your 
so  doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence.    Witness,  &c. 

Memoranda  and  Indorsement  as  in  Form  No,  1. 

Indorsement  to  be  made  on  the  writ  be/ore  the  issue  thereof. 

K.B. — This  writ  is  to  be  used  where  the  defendant  or  all  the  defendants  or  one  or 
more  defendant  or  defendants  is  or  are  out  of  the  jurisdiction.  When  the  defendant 
to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominion,  notioe  of  the 
writ,  and  not  the  writ  itself,  is  to  be  served  upon  him. 
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\pp.  -fl 
Pt.  I. 


A. 


*  Insert  No. 
of  days 
directed  by 
Court  or 
judge. 

t  If  notice  of 
the  writ  is  to 
be  served,  in- 
sert here  **of 
notice." 


*  Insert  No. 
of  days  limited 
for  appear- 


ance. 


t  If  notice  to 
bo  served,  in- 
sert here  **of 
notice." 


No.  6. 

Specially  Indorsed  Writ  for  Service  out  of  the  Jurisdiction, 

[Heading  as  in  Form  1.] 

Victoria,  by  the  Grace  of  God,  &c.,  to  of  in  the  of 

We  command  you,  that  within*  days  after  service t  of  this  writ  on  yon,  in- 

clusive of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you  in 
an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  there- 
in, and  judgment  may  be  given  in  your  absence. 

Witness,  &c. 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

Statement  of  Claim : — . 
The  plaintiff's  claim  is : — 

Particulars : — 
Place  of  trial 

(Signed) 
And  £  [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.    If  the 

amount  claimed  is  paid  to  the  plaintiff      or  h        solicitor  or  agent  within  * 
days  from  service  t  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued,  &c. 

This  writ  [or  notice  of  this  writ]  was  served,  &c. 

N.B. — ^This  writ  is  to  bo  used  where  the  defendant,  or  all  the  defendants,  or  one 
or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction.  When  the 
defendant  to  be  served  is  not  a  British  subjoct,  and  is  not  in  British  domimons, 
notice  of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 


♦  Insert  No. 
of  days 
directed  by 
Court  or 
judge. 

t  If  notice  of 
writ  is  to  be 
served,  insert 
here,  *' notice 
of." 

1  Insert  ad- 
dxesB  of  office. 


No.  7. 

Writ  from  District  Registry  for  Service  out  of  the  Jurisdiction. 

[Heading  as  in  Form  3.] 

Victoria,  by  the  Grace  of  God,  &c.,  to  of 

We  command  you,  that  within*  days  after  service  off  this  writ  on  you, 

inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you 
in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Witness,  &o. 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above-named  district, 
must  enter  appearance  at  the  office  of  the  registrar  of  that  district.  { 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  central  office, 
Royal  Courts  of  Justice,  London. 

The  plaintiff's  claim  is 

This  writ  was  issued  by,  &c. 

N.B. — The  address  for  service  must  be  within  the  district. 

This  writ  [w  notice  of  this  writ]  was  served,  &c. 

N.B. — This  writ  is  to  be  used  where  the  defendant,  or  all  the  defendants,  or  one 
or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction.  Where  the 
defendant  to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominiooLS, 
notice  of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 
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No.  8.  App.  A. 

Pt.  I. 

Specially  Indorsed  Writ  from  District  Registry  for  Service  out  of  the  — ■ 

Jurisdiction. 

^Heading  as  in  Form  3.]      • 

Victoria,  by  the  Grace  of  God,  &c.  to  of  in  the  of  . 

We  command  yon,  that  within*  days  after  service  off  this  writ  on  yon,      Insert  No. 

inclnsiye  of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you  of  days 
in  an  action  at  the  suit  of            .  directed  by 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  Court  or 
therein,  and  judgment  may  be  given  in  your  absence.  judge. 

Witness,  &o.  t  If  notice  of 

N.B.— This  "writ  is  to  be  served  within  twelve  calendar  months  from  the  date  ^^^^  insert 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last  renewal,  j^^^  "notice 
iTiftliii^mgr  the  day  of  such  date,  and  not  afterwards.  of  *'' 

A  defendant  who  resides  or  carries  on  business  within  the  above-named  district 
must  enter  appearance- at  the  office  of  the  registrar  of  that  district. :{  .       .     .      t  Ii^ert  ad- 

A  defendant  who  neither  resides  nor  carries  on  business  within  the  said  district  dress  of  office, 
may  enter  appearance  either  at  the  office  of  the  said  registrar  or  at  the  central  office, 
Royal  Courts  of  Justice,  London. 

Statement  of  Claim : — 
The  plaintiff's  claim  is 

Particulars: — 
Place  of  Trial 

(Signed) 
and  £  ,  [or  such  sum  as  may  be  allowed  on  taxation]  for  costs.    If  the  amount 

^»l«^^iTnfld  be  paid  to  the  plaintiff    or  h     solicitor    or  agent    within*  days  *  Insert  No. 

from  servioet  hereof,  further  proceedings  will  be  stayed.  of  days 

limited  for 
This  writ  was  issued  by,  &c.  appearance. 

N.B. — Th0  addresMfor  service  must  he  ivithin  the  district.  f  If  notice  of 

This  writ  [or  notice  of  this  writ]  was  served,  &c.  served,  insert 

N.B. — This  writ  is  to  be  used  where  the  defendant  or  all  the  defendants,  or  one  „^J5l^  »» 
or  more  defendant  or  defendants,  is  or  are  out  of  the  jurisdiction.    Where  the 
person  to  be  served  is  not  a  British  subject,  and  is  not  in  British  dominions,  notice 
of  the  writ  and  not  the  writ  itself  is  to  be  served  upon  him. 


notice." 


No.  9. 
Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of  the  Jurisdiction. 

[Heading  as  in  Form  1.] 
To  G.  H.  of 

Take  notice,  that  A.  B.,  of  has  commenced  an  action  against  you,  G.  H., 

in  the  Division  of  Her  Majesty's  High  Court  of  Justice  in  England,  by  writ 

of  that  Court,  dated  the  day  of  ,  ▲.d.  18      ;  which  writ  is  indorsed  as 

follows  [copy  in  full  the  indorsements]^  and  you  are  required  within  days  after 

the  receipt  of  this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the  said 
action,  by  causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to  the  said 
action ;  and  in  defaidt  of  your  so  doing,  the  said  A.  B.  may  proceed  therein,  and 
judgment  may  be  given  in  youi  absence. 

lOXL  may  appear  to  the  said  writ  by  entering  an  appearance  personally  or  by  your 
solicitor  at  the  Central  Office,  Royal  Courts  of  Justice,  London. 

(Signed)  A.  B.  of  &o. 

or 
X.  T.  of  &c. 

In  the  High  Court  of  Justice.  Solicitor  for  A.  B. 

Division. 
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App.  A.  No.  10. 

it.  - 


I. 


Notice  of  Writ  in  lieu  of  Service  to  he  given  out  of  the  Jurisdiction. 

[Heading  as  in  Ko,  3.] 
To  ,  of  . 

Take  notice,  that  ,  of  ,  bas  commenced  an  action  agrainst  yoa 

in  the  Division  of  Her  Majesty's  Higrh  Court  of  Justice  in  England,  by  -writ 

of  that  Court,  dated  the  day  of  ,  18      ,  which  writ  is  indorsed  as 

follows: — 

And  you  are  hereby  required  within  days  after  the  receipt  of  this  notice,  in- 

clusive of  the  day  of  such  receipt,  to  defend  this  action  by  causing  an  appearance 
to  bo  entered  for  you  thereto,  and  in  default  of  your  so  doing  the  said  may 

proceed  therein,  and  judgment  may  be  given  in  your  absence. 

If  you  reside  or  carry  on  business  within  the  above-named  district,  appearance  is 
♦  Insert  ad-      to  bo  entered  at  the  office  of  the  registrar  for  that  district.* 

dress  of  office.  If  you  do  not  either  reside  or  carry  on  business  within  that  district,  appeanuioe 
is  to  be  entered  either  at  the  office  of  the  said  registrar  or  at  the  Central  Office, 
Royal  Courts  of  Justice,  London. 

(Signed) 
This  notice  was  served  by,  &o. 

N.B. — This  notice  is  to  be  used  where  the  person  to  be  served  is  not  a  British 

subject,  and  is  not  in  British  dominions. 


No.  18. 
Form  of  Memorandum  for  Renewed  Writ. 

[ffeadinff  at  in  Form  1.] 
Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows : — 

[Copy  original  tcrit  and  the  indorsements,'] 


No.  19. 
Certificate  of  Solicitor  aa  to  Assignment  of  Cause  or  Matter, 

[Reading  as  in  Form  1.] 

I,  A.  B.,  solicitor  for  the  above-named  hereby  certify  that  the  writ  fsom- 

mons  or  petition]  annexed  hereto  r^tes  to  the  adminiBtoation  of  the  same  trost,  [or, 
the  winding-up  of  the  same  company,]  as  or  is  so  connected  with,  the  cause  or 
matter  entitled  [insert  title]  and  assigned  to  the  Hon.  Mr.  Justice  ,  as  to  be 

oonyeniently  dealt  with  by  the  same  judge. 
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PAET  II. 

FORMS  OF  ENTRY  OF  APPEARANCE. 

No.  1. 


In  the  High  Court  of  Justice. 

Di^THion. 


Enter  an  appearance  for 
Dated  the  day  of 

(Sigrned) 

of* 
Agent  for 
of 


Memorandum  of  Appearance  in  General. 

18    .    No. 
Between  Plaintiff, 

and 

Defendant, 
in  this  action. 
18     . 


No.  2. 


Notice  of  Entry  of  Appearance, 

\Mead\ng  at  in  Form  1.] 

Take  notice,  that  have  this  day  entered  an  appearance  at  the  central  office. 

Royal  Courts  of  Justice  [or  at  the  office  of  the  registrar  of  the  district  registry] 

for  the  defendant  to  the  writ  of  summons  in  this  action. 

[If  statemmt  of  claim  it  required,  add"]  The  said  defendant  require  deUrery  of  a 
statement  of  daun. 

18    . 


Dated  the  day  of 

(Signed) 

of 
Agent  for 


To 


Solicitor  for  the  defendant  . 


No.  3. 


Notice  limiting  Defence, 

[Heading  at  in  Form  1.] 

Take  notice,  that  the  [ahove'named'\  defendant  [A.  B.]  limits  his  defence  to  part 
only  of  the  property  mentioned  in  the  writ  of  summons,  namely,  to  the  dose,  called 
"llie  Big  Field." 

Dated  the  day  of  18    . 

(Signed) 

of 
Agent  for 
of 

Solicitors  for  the  aboye-named  defendant. 
To  Messrs.  , 

The  Plaintiff's  SolioitOTS. 


App.  A. 
R.  II. 


♦If  this 
address  be 
beyond  three 
miles  from  the 
Royal  Courts 
of  Justice,  an 
address  for 
service  within 
three  miles 
thereof  must 
be  given. 


No.  4. 

Entry  of  Appearance  limiting  Defence.  ♦  Tf  ♦>!• 

[Heading  at  in  Form  1.]  address  be 

Enter  an  appearance  for  the  defendant  in  this  action.    The  said  defendant  beyond  three 

limits  his  defence  to  part  only  of  the  property  mentioned  in  the  writ  of  summons,  i>ules  from  the 

namely,  to  the  close  called  *•  The  Big  Field.**  Royal  Courts 

The  address  of  is  of  Justice,  an 

Dated  the  day  of  18    .  address  for 

(Signed)  service  within 

of*  three  miles 

Agent  for  thereof  must 

of  be  given. 
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App.  A. 
Ft.  U. 


•  If  this 
ndtlTiMfi  bo 
Ixjvond  throo 
milet  from  the 
linyal  Court* 
of  Justice,  an 
addrcfiH  for 
W-Tvue  within 
three  miles 
theref^f  mufit 
be  given. 


♦  If  thin 
addrcHH  l>o 
beyond  three 
mucH  from  the 
Koyal  CourtA 
of  Justice,  an 
addrcHH  for 
wTvice  within 
three*  miloH 
tliortKjf  mu>4t 
\a'  given. 


•  If  thin 
addrem  be 
beyond  tlireo 
milo8  from  the 
Royal  Courts 
of  JuMtice,  an 
addreM  for 
Hervioe  within 
three  miles 
thereof  must 
be  given. 


No.  5. 

Entry  of  Appearance,  Order  X  JY.,  Rtde  49. 

[Heading  a*  in  Form  1.] 

EnttT  an  appearance  for  to  the  notice  iitsned  in  this  action  on  the  day 

of  18      by  the  defendant  under  the  Rules  of  the  Supreme  Court, 

1883,  Ord.  XVI.  r'49. 

Dated  the  day  of  18     . 

(Si^med) 

of* 
Agent  for 

of 


No.  6. 

Entry  of  Appearance ^  Order  XVIL,  Bute  6. 

[Head in ff  as  in  Form  1 .] 

Enter  an  appearance  for  ,  who  has  been  served  with  an  order  dated  the 

day  of  to  carry  on  and  prosecute  the  proceedings  in  this  action. 

Dated  the  day  of  18    . 

(Signed) 

of* 
Agent  for 
of 


No.  7. 

Entry  o/ Appearance  to  Counter  Claim. 

[Heading  as  in  Form  1.] 


Enter  an  appearance  for 
in  this  action. 
Dated  the  day  of 

(Signed) 

of* 
Agent  for 
of 


to  the  connter-daim  of  the  abore-named  defendant 

18     . 


No.  8. 

Affidavit /or  Entry  of  Appearance  as  Ouardian. 

[Heading  as  in  Form  1.] 

I,  .of  ,  make  oath  and  say  as  follows : — 

A.  B.,  ox  ,  is  a  fit  and  proper  person  to  act  as  guardian  ad  litsm  of  the 

above-named  infant  defendant,  and  has  no  interest  in  the  matters  in  question  in  thia 
action  [matter]  adverse  to  that  of  the  said  infant,  and  the  consent  of  the  said  A.  B., 
to  act  as  such  guardian  is  hereto  annexed. 

Sworn,  &o. 

[7b  this  afidapit  shall  h$  annexed  the  document  signed  by  siteh  guardian  in  testimony  of 
his  consent  to  act,"] 
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App.  A. 

PAET  m.  ?t.  III. 


Sect.  1. 


GENERAL  INDORSEMENTS  ON  WRITS  OF  SUMMONS, 

Section  I. 

In  Matters  assigned  hy  the  Z^th  Section  of  the  Act  to  the.  Chancery 

Division, 

1. 

The  plaintiff'B  claim  is  as  a  creditor  of  X.  Y.,  of  ,  deceased,  to  have  the  Creditor  to 

[real  andl  personal  estate  of  the  said  X.  Y.  administered.    The  defendant  C.  D.  is  administer 
sued  as  the  administrator  of  the  said  X.  Y.  [and  the  defendants  E.  F.  and  G.  H.  estate. 
as  his  oo-heirs-at-law]. 

2. 

The  plaintifTs  claim  is  as  a  legatee  under  the  will  dated  the  day  of  ,  Lesatee  to 

18    ,  of  X.  Y.,  deceased,  to  have  the  [real  and]  personal  estate  of  the  said  X.  Y.  administer 
admhiistered.    The  defendant  G.  D.  is  sued  as  the  executor  of  the  said  X.  Y.  [and  estate, 
the  defendants  E.  F.  and  G.  H.  as  his  devisees]. 

8. 

The  plaintiff's  claim  is  to  hare  an  account  taken  of  the  partnership  dealings  Partnership, 
between  the  plaintiff  and  defendant  [under  articles  of  partnership  dated  the 
day  of  J,  and  to  have  the  affairs  of  the  partnership  woimd  up. 

4. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  Vhat  is  due  to  him  for  prin-  By  mort- 
dpal,  interest,  and  costs  on  a  mortgage  dated  the  day  of  made  between  gagee. 

\or  by  deposit  of  title  deede]^  and  that  the  mortgage  may  be  enforced  by  foreclosure 
or  sale. 

6. 

The  plaintiff's  claim  is  to  haye  an  account  taken  of  what,  if  anything,  is  due  on  By  mort- 
a  mortgage  dated  and  made  between  Ipartiee],  and  to  redeem  the  property  gagor. 

comprised  therein. 

6. 

The  plaintiff's  claim  is  that  the  sum  of  ^.,  which  by  an  indenture  of  settle-  Raising  por* 

ment  dated  was  provided  for  the  portions  of  the  younger  children  of  ,  tions. 

may  be  raised. 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated  and  made  Ezeoution  of 

between  ,  carried  into  execution.  trusts. 

8. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between  [parties],  Canoellation 

Bet  aside  or  rectified.  or  reotifica- 

^'  tion. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement  dated  the  Specific  per- 

day  of  ,  for  the  sale  by  the  pmintiff  to  the  defendant  of  certain  [freehold']  famaxiJ^ 

hereditaments  at 


Section  II. 
Money  Claims  where  no  Special  Indorsement  under  Order  IIL^  Bute  6. 

The  plaintiff's  claim  is  /.,  for  the  price  of  goods  sold.  Goods  sold. 

\_Thia  Form  shall  suffice  whether  the  claim  be  in  respect  of  goods  sold  and  delivered, 

or  of  goodn  bargained  and  sold."]  »  ,     . 

The  plamtiff's  claim  is  /.,  for  money  lent  [and  interest].  Jnoney  lent. 

The  plaintiff's  claim  is  /.,  whereof  I.  is  for  the  pnoe  of  goods  sold,  and  Several 

/.  for  money  lent,  and  /.  for  interest.  demands. 

The  plaintiff's  claim  is  /.  for  arrears  of  rent.  Rent. 

[The  Appendix  contains  m<^ig  additional  forms.'] 
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Pt.  ni. 

Sect.  3. 


Section  m. 

Indorsement^  for  Coats. 

Add  to  the  above  fonns : — 

And  /.  for  oo8t8 ;  and  if  tho  amount  cloimod  bo  paid  to  the  plaintiff  or 

his  solicitor  -within  four  days  [or  if  the  writ  is  to  he  eervcd  out  of  the  jurisdiction^  or 
notice  in  lieu  of  service  allowed,  insert  the  time  for  appearances  limited  by  the  rri/««]  from 
the  service  hereof,  further  proceedings  will  be  stayed. 


Account. 
Agpent)  &o. 

Kuiaanco. 


Innkeeper. 

Mandamus. 
Injunction. 

Mesne  profits. 

Arrears  of 
rent. 

Breach  of 
covenant. 


Section  IV. 
Damages  and  other  Claims, 

The  plaintiffs  claim  that  an  account  be  taken  of  [say  what"]. 
The  plaintiff*  s  claim  is  for  damages  for  breach  of  a  contract  to  employ  the  pliuntiff 
as  traveller. 

The  plaintiff* s  claim  is  for  damages  to  his  house,  trees,  crops,  &c.,  caused  by 
noxious  vapours  from  the  defendant's  factory  [or,  ^ej]. 

The  plaintiff*  8  claim  is  for  damages  from  nuisance  by  noise  from  the  defendant's 
works  [or  stables,  or,  ^c.]. 

Tho  plaintiff's  claim  is  for  damages  from  loss  of  the  plaintiff's  goods  in  the  defen- 
dant's inn.  ^ 
Add  to  Indorsement : — 

And  for  a  mandamus  commanding  the  defendant  to 
Add  to  Indortement : — 

And  for  an  injunction  to  restrain  the  defendant  from 
Add  to  Indorsement  where  claim  is  to  land,  or  to  establish  title,  or  both. 
And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 
And  for  breach  of  covenant  for  [repairs']. 
[The  Appendix  contains  many  additional  forms. "] 


Executors. 


Trustee  in 
bankruptcy. 

Trustee. 


Section  Yil. 
Indorsements  of  Character  of  Parties, 


The  plaintiff's  claim  is  as  executor  [or  administrator]  of  C.  D.,  deceased,  for,  &c. . 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor  [or,  &c.]  of  C.  D., 
deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor  of  X.  T.,  deceased, 
for,  kc,  and  against  the  defendant  G.  D.,  in  his  personal  capaci^,  for,  &o. 

The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  A.  B.,  for 

The  plaintiff's  claim  is  aa[or  the  plaintiff's  claim  is  ag^ainst  tiie  defendant  an] 
trustee  under  the  will  of  A.  B.  [ar  under  the  settlement  upon  the  marriage  of  A.  B. 
and  X.  Y.,  his  wife]. 
Public  officer.       The  plaintiff's  claim  is  as  public  officer  of  the  bank,  for 

The  plaintiff's  claim  is  against  the  defendant  as  public  officer  of  the  bank, 

for 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  principal,  and  against  the 
defendant  G.  D. ,  as  public  officer  of  the  bank,  as  surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of  A.  B.,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  G.  D.,  as  heir-at-law,  and  against 
tho  defendant  £.  F.,  as  devisee  of  lands  under  the  wiU  of  A.  B. 

The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself,  for 


Heir  and 
devisee. 


Qui  tarn 
action. 
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NOTICES,  &o. 

No.  1. 

Third  Party  Notice, 

188.    .    [Here  put  the  Utter  and  number.'] 

In  the  High  Conrt  of  Justice.  Between  A.  B.  Plaintiff, 

Division.  and 

C.  D.  Defendant. 
To  Mr.  X.  Y.  Notice  filed  ,188    . 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff,  against  the  de- 
fondant  [as  surety  for  M.  N.,]  upon  a  bond  conditioned  for  payment  of  2,000/.  and 
interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to  the  extent  of  one- 
half  of  any  sum  which  the  plaintiff  may  recover  against  him,  on  the  ground  that 
you  are  fhis  oo-surety  under  the  said  bond,  or,  also  surety  for  the  said  M.  N.  in 
respect  oi  the  said  matter,  under  another  bond  made  by  you  in  favour  of  the  said 
plaintiff,  dated  the  day  of  ,  a.d.  )1. 

Oic  [as  acceptor  of  a  bUl  of  exchange  for  500/.,  dated  the  day  of  ,  A..D. 

,  drawn  by  you  upon  and  accepted  by  the  defendant,  and  payable  three         * 
months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under  the  said 
bill,  on  the  ground  that  it  was  accepted  for  your  accommodation]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  500/.,  dated  the  day  of  1..D. 

,  drawn  by  you  before  and  accepted  by  the  defendant,  and  payable  three 
months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under  the  said 
bill,  on  the  ground  that  it  was  accepted  for  your  accommodation]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and  delivery  to  the 
plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  aguiust  liability  in  respect  of  the 
said  contract,  or  any  breaoh  thereof,  on  the  ground  that  it  was  made  by  him  on 
your  behalf  and  as  your  agent]. 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  claim  in  this  action  as 
against  the  defendant  C.  D.  or  your  liability  to  the  defendant  CD.,  you  must 
cause  an  appearance  to  be  entered  for  you  within  eight  days  after  service  of  this 
notice. 

In  default  of  your  so  api)earing,  you  will  be  deemed  to  admit  the  validity  of  any 

i'udgment  obtained  against  the  defendant  CD.,  and  your  own  liability  to  contri- 
bute or  indemnify  to  the  extent  herein  claimed,  which  may  be  summarily  enforced 
against  you  pursuant  to  the  Bules  of  the  Supreme  Court,  1883,  Order  XVI., 
Part  VI. 

(Signed)  E.  T. 

or, 
X.T. 
Solioitor  for  the  defendant, 
Appearance  to  be  entered  at  .  E.  T. 


No.  2. 

Notice  of  Counterclaim. 

[Heading  as  in  Form  1.] 
"  To  the  within-named  X.  Y. 

'*  Take  notice  that  if  you  do  not  appear  to  the  within  counterclaim  of  the  within- 
named  C.  D.  within  ei^ht  days  from  the  service  of  this  defence  and  counterclaim 
upon  you,  you  will  be  liable  to  have  judgment  given  against  you  in  your  absence. 

< '  Appearance  to  be  ente;:ed  at  ." 

pp2 
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— No.  3. 

Notice  of  Payment  into  Court. 

\_Headi»ff  Oi  in  Form  1.] 

Take  notioe  that  the  defendant  Has  paid  into  Court  £  ,  and  aajs  that  that 

sum  is  enoiu^  to  satisfy  the  plaintifi^B  claim  [or  the  plaintiff**  claim  for^  ^.] 

To  Mr.  X.  Y., 
the  plaintiffs  solicitor.  Z., 

Defendant's  solicitor. 


No.  4. 

Acceptance  of  Sum  paid  into  Court. 

[Heading  aa  in  Form  1.] 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  paid  hy  jxm  into  Court 

In  satisfaction  of  the  claim  in  respect  of  which  it  is  paid  in. 


No.  5. 

Confession  of  Defence. 

[Heading  as  in  Form  1.] 

The  plaintiff  confesses  the  defence  stated  in  the  paragraph  of  the  defendant's 

defence  [or,  of  the  defendant's  further  defence]. 


No.  6. 

Interrogatories. 

18     .     ^erepttt  the  letter  and  nnmhcr.'] 
In  the  High  Court  of  Justice.  Between  A.  B.  Plaintiff, 

Diyision.  and 

C.  D.,  E.  P.,  and  O.  H.,  Defendants. 

Interrogatories  on  behalf  of  the  above-named  [plaintiffs  or  defendant  C.  D.]  for 
the  examination  of  the  above-named  [defendants  E.  P.  and  G.  H.,  or  plaintiff '\, 

1 .  Did  not,  &c. 

2.  Has  not,  &c. 

&c.        &c.        &c. 

[The  defendant  E.  P.  is  required  to  answer  the  interrogatories  num^ 

bered  J 

[The  defendant  Qt.  H.  is  required  to  answer  the  interrogatories  num^ 

bered  .] 


No.  7. 
Answer  to  Interrogatories. 

[Heading  as  in  Form  6.] 

The  answer  of  the  above-named  defendant  E.  P.  to  the  interrogatories  for  his 
examination  by  the  above-named  plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  above-named  £.  P.,  make  oath  and 
say  as  follows ;— 
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No.  8.  ^PP-  ^' 


Qz 


<^  Hi  as  to  Documents. 

'^  as  in  Form  1.] 

Ve  oath  and  say  as  follows  :— 

documents  relating  to  the  matters  in 
second  parts  of  the  first  schedule 

^  ^  set  forth  in  the  second  part  of  the  said 

.(«  the  objection  is  made,  and  verify  the  facts  as  far 

now,  in  my  possession  or  power  the  documents  re« 
)don  in  this  suit  set  forth  in  the  second  schedule  hereto, 
docimients  were  last  in  mj  possession  or  power  on  [state 

i^ate  what  has  become  of  the  last-mentioned  documents,  and  in  whoss 

.ow  are"]. 

jiing  to  the  best  of  my  knowledge,  infoimation,  and  belief,  I  have  not 

a  never  had  in  my  ^K)88e88ion,  custody,  or  power,  or  in  the  possession,  cus' 

,  or  power  of  my  solicitors  or  agents,  solicitor  or  agent,  or  in  the  possession, 

^tody,  or  power  of  any  other  persons  or  person  on  my  behalf,  any  deea,  account, 

book  of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or  writing,  or  any 

copy  of  or  extract  from  any  such  document,  or  any  other  document  whatsoever, 

relating  to  the  matters  in  question  in  this  suit,  or  any  of  them,  or  wherein  any 

entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other  than  and  except 

the  documents  set  forth  in  the  said  first  and  second  schedidee  hereto. 


No.  9. 

Notice  to  produce  Documents, 

[ffeadinff  as  in  Form  1.] 

^  Take  notice  that  the  [j>laintiffor  defendant']  requiresyou  to  produce  for  his  inspec- 
tion the  following  documents  referred  to  in  your  [statement  of  claim,  or  defence,  or 
t^davit,  dated  the  day  of  ▲.n.  ]. 

Describe  documents  required. 

X.T., 
Solicitor  to  the 
ToZ., 

Solicitor  for 


No.  10. 

Notice  to  inspect  Documents. 

[Heading  as  in  Form  1.] 

Take  notice  that  you  can  inspect  the  documents  mentioned  in  your  notice  of  the 

day  of  A.J).  lexcept  the  deed  numbered  in  that  notiee"]  at  [insert  place 

of  inspeetioft]  on  Thursday  next  the  inst.,  between  the  hours  of  12  ana  4  o'clo^. 

Or,  that  {ne  [plaintiff  or  defendant]  objects  to  giving  you  inspection  of  the  doca<* 
ments  mentioned  in  your  notice  of  the  day  of  i..2>.  ,  on  the  gxonad 

that  [state  the  ground] : — 
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No.  11. 
Notice  to  admit  Documents, 

[Head tug  as  in  Form  1.] 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  specified,  and  that  the  saine  may  be 
InHiKJcted  by  the  defendant  [or  plain tiflH,  his  solicitor  or  agent,  at  on  , 

between  the  hours  of  ;  and  the  defendant  [or  plaintiff]  is  herebj  required, 

within  forty-eight  hours  from  the  last-mentioned  nour,  to  admit  that  such,  of  the 
said  documents  as  are  specified  to  be  originals  were  respectively  written,  signed,  or 
executed  as  they  purport  respectively  to  have  been  ;  that  such  as  are  specified  aa 
copies  are  true  copies  ;  and  such  documents  as  are  stated  to  have  been  served,  sent, 
or  delivered,  were  so  served,  sent,  or  delivered  respectively;  saving  all  ju^t 
exceptions  to  the  admissibility  of  all  such  documents  as  evidence  in  this  cause. 

Dated,  &c.  (Signed) 

To  E.  F.,  solicitor  [or  agentj  for 
defendant  [or  plaintiff], 

G.  H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 

[Here  describe  the  documents,  the  manner  of  doing  which  may  he  aefiU&ws  : — 2 

OfiionrALS. 


DeMription  of  DocomentB. 


Deed  of  covenant  between  A.  B.  and  C.  B.  first  part,  and 

£.  F.  second  part • .  • 

Indenture  of  lease  from  A.  B.  to  G.  D •  • .  • 

Indenture  of  release  between  A.  B.,  C.  D.  first  part,  &c.  , , 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  on  goods  by  ehip  "Isabella,"  on  voyage 

from  Oporto  to  London 

Memorandum  of  agreement  between  G.  J).,  captain  of  said 

ship,  and  E.  F 

Bill  of  exchange  for  100/.  at  three  months,  drawn  by  A.  B. 

on  and  accepted  by  G.  D.,  indorsed  by  £.  F.  and  G.  H. . . 


January  1, 1848. 
February  1,  1848. 
Februaiy  2,  1848. 
March  1,  1848. 

December  3,  1847. 

January  1,  1848. 

May  1,  1849. 


GOFIBS. 


Desoription  of  DocomentB. 


Registrar  of  baptism  of  A.  B.  in 

tine  parish  of  X 

Letter— plaintiff  to  defendajit  . . 


Kotioe  to  produce  papers 


Record  of  a  judgment  of   the 
Gourt  of  Queen's  Bench  in  an 

,  action,  F.  S.  f.  F.  K 

Letters  Patent  of  Kinff  Gharles  II. 


in  the  RoUs  Gha' 


jng' 
pel. 


January  1,  1848. 
February  1,  1848.... 


March  I,  1848 


TrinityTerm,  10th  Vict. 
January  1,  1680. 


Oziginal  or  Duplicate  served, 

sent,  or  delivered,  when, 

hoWf  and  by  whom. 


Sent  by  Grencral  Post, 
February  2,  1848. 

Served  March  2,  1848, 
on  defendant's  attor- 
ney by  E.  F.,  of 
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No.  12. 
Notice  to  admit  Facts* 

\_Heading  at  in  Form  1.] 

Take  notioo  that  tho  plaintiff  [or  defendant]  in  this  cause  requires  the  defendant 
[or  plaintiff]  to  admit,  for  the  purposes  of  this  cause  only,  the  several  facts 
respectively  hereunder  specified  ;  and  the  defendant  [or  plaintiff]  is  hereby  required, 
within  six  days  from  the  service  of  this  notice,  to  admit  the  said  several  facts, 
saving  all  just  exceptions  to  tho  admissibility  of  such  facts  as  evidence  in  this 
cause. 

Dated,  &o. 

G.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 

To  E.  P.,  solicitor  ^or  agent]  for  the  defendant  [or  plaintiff]. 

The  facts,  the  admission  of  which  is  required,  are~- 

1.  That  John  Smith  died  on  the  Ist  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 
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No.  13. 

Admission  of  Facts,  pursuant  to  Notice, 

[Heading  aa  in  Form  1.] 

The  defendant  [or  plaintifif]  in  this  cause,  for  the  purposes  of  this  cause  only, 
hereby  admits  the  several  facts  respectively  hereunder  specified,  subject  to  the 
qualifications  or  limitations,  if  any,  hereunder  specified,  saving  all  just  exceptions 
to  the  admissibility  of  such  facts,  or  any  of  them,  as  evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of  this  action  only,  and  is 
not  an  admission  to  be  used  against  the  defendant  [or  plaintiff]  on  any  other 
occasion,  or  by  anyone  other  than  the  plaintiff  [or  defendant  or  party  requiring  the 
admiuion]. 

Delivered,  &c. 

E.  P.,  solicitor  [or  agent]  for  the  defendant  [or  plaifUiff], 

To  G.  H.,  solicitor  [or  agent]  for  the  plamtiff  [or  defendant]. 


Esoti  admitted. 

Qtudifloations  or  limitations,  if  any, 

subject  to  which  they  ore 

admitted. 

1. 

That  John  Smith  died  on  the  1st  of 

2. 

January,  1870. 
That  he  died  intestate. 

2. 

3. 

That  James  Smith  was  his  lawful  son. 

3. 

But  not  that  he  was  his  only  lawful 

« 

4. 

That  Julius  Smith  died. 

4. 

son. 
But  not  that  he  died  on  tho  Ist  of 

6. 

That  Julius  Smith  never  was  married. 

* 

6. 

April,  1876. 

No.  14. 
Notice  to  produce  {General  Form), 

[Heading  as  in  Form  1.] 

Take  notice  that  you  are  hereby  required  to  produce  and  show  to  the  Court  on 
the  txial  d  this  all  books,  papers,  letters,  copies  of  letters,  and  other  writings 
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App.  B.        and  docmncnts  in  your  custody,  possession,  or  power,  containing  any  entry,  memo- 
:  randum,  or  minute  relating  to  the  matters  in  question  in  this  cause,  and  particu^ 

Dated  the  day  of       '     18 

To  the  above-named  /     (Signed) 

of 
,  I  agent  for 

11  solicitor        or  agent      \     solicitor  for  the  above-named 


No.  15. 

Issue, 

[Heading  at  in  Form  1.] 

Whereas  A.  B.  affirms,  and  C.  D.  denies  [here  state  the  question  or  quettions  of  fact 
to  be  tried\  and  it  has  been  ordered  by  the  Hon.  Mr.  Justice  that  the  said 

question  sJiall  bo  tried  [^here  state  mode  of  trial,  whether  with  or  without  ajuryX  there- 
fore let  the  same  be  tned  aooordingly. 


No.   16. 
Notice  of  Trial. 

[Heading  at  in  Form  1 .] 

Take  notice  of  trial  of  this  [or  of  the  issues  in  this  ordered  to  be  tried] 

[or  as  the  ease  mag  be"]  in  [or  as  the  case  mag  be"]  for  the  day  of  next. 

X.  Y.,  plaintiff's  solicitor  [or  as  the  cote  may  be"]. 
Dated  ^ 

To  Z.,  defendant's  solicitor  [or  at  the  eate  tnag  be]. 


No.  17. 

Certificate  of  Officer  after  Trial  with  a  Jury. 

[Heading  at  in  Form  1.] 

I  certify  that  this  was  tried  before  the  Honourable  Mr.  Justice  with 

a  fecial  juijr  of  the  county  of  ,  on  the  12th  and  13th  days  of  November,  1876. 

The  jury  found  [state Jindings]. 

The  judge  directed  that  ju^ment  should  be  entered  for  the  plaintiff  for  /. 

with  costs  of  summons  [or  at  the  eate  mag  be"]. 


The  day  of  18 


A.  B., 

[Title  of  oJ!eer.} 


No.  18. 
Notice  of  Motion. 

[Heading  at  in  Form  1.] 

Take  notice  that  the  Court  will  be  moved  on  day  the  day  of 

18      at  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  counsel  can  be 

heard,  by  that 

Dated  the  day  of  18 

(Signed) 
of 
agent  for 

solicitor  for  the 
To 
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No.  19. 

Notice  of  Discontinuance. 

[Heading  as  in  Form  1.] 
Take  notice  tliat  the  plaintiff  hereby  * 

D&tedthe  day  of  18 

(Signed) 
of 
agent  for 

solicitor  for  the  plaintiff. 
To 


App.  B. 


•  "Wholly 
discontinues 
this  action,*' 
or  "  with- 
draws so 
much  of  his 
claim  in  this 
action  as  re« 
lates  to,**  &c. 

t  If  not 
against  all  the 
defendants, 
add  '*a8 
against  the 
defendant,'* 


No.  20. 

Notice  of  Cross-examination  of  Deponents  at  Trial. 

[Heading  at  in  Form  1.] 

Take  notice  that  the  intend  at  the  trial  of  this  action  to  cross-examine  the 

scTeral  deponents  named  and  described  in  the  schedule  hereto  on  their  affidavits 
therein  specified. 

And  also  take  notice  that  you  are  hereby  required  to  produce  the  said  deponents 
for  such  cross-examination  before  the  Court  aforesaid. 
Dated  the  day  of  18 

(Signed) 

Agent  for 
of 

Solicitor  for  the 
To 


The  SoBSDULX  above  referred  to. 

Name  of  Deponent. 

Addxen  and  Desonptlon. 

Date  when  Affidavit  filed. 

# 

No.  21. 
Notice  of  Renewal  of  Writ  of  Execution. 

[Heading  at  in  Form  1.] 

Take  notice  that  the  writ  of  issued  in  this  action  directed  to  the  sheriff  of 

and  bearing  date  the  day  of  18        ,  has  been  renewed  for  one 

year  from  the  day  of  18 

Dated  the  day  of  18 

(Signed) 
of 
Agent  for 

Solicitor  for  the 
To  the  sheriff  of 
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No.  22. 

Notice  as  to  Stock  under  Order  XL  VI, 

To  the  [^here  add  the  name  of  the  Compamj\. 

Take  notice  that  the  stock  comprised  in  and  now  subjoct  to  the  trusts  of  the 
[settlement,  will,  &c.]  referred  to  in  the  affidavit  to  which  this  notice  is  annexed 
consists  of  the  following  (that  is  to  say)  [here  specify  the  stocJc], 

This  notice  is  intended  to  stop  the  transfer  of  the  stock  only,  and  not  the  roceipt 
of  dividends  [or,  the  receipt  of  the  dividends  on  the  stock  as  well  as  the  transfer  of 
the  stock]. 

(Signed)        A.  B. 


No.  23. 

Affidavit  of  Service  of  Summons. 

[Heading  as  in  Form  1.] 

I  of  solicitor      for  the  above-named  make  oath  and  say  as 

follows: — 

I  did  on  the  day  of  18    ,  before  the  honr  of  in  the  noon, 

servo  the  above-named  in  this  action  with  a  true  copy  duly  stamped  of 

the  summons  hereto  annexed  marked  A,  by  leaving  it  at  the  of  the  said 

situate  with  there 

Sworn  at 

this 
day  of  18 

Before  me 
This  affidavit  ia  filed  on  behalf  of  the 


No.  24. 
Affidavit  on  Registration  of  Bill  of  Sale, 

In  the  High  Court  of  Justice. 

Division.  18    .        Ko. 

I  of  make  oath  and  say  as  follows : — 

1.  The  paper  writing  hereto  annexed  and  marked  A  is  a  true  copy  of  a  bUl  of 
sale,  and  of  every  schedule  or  inventory  thereto  annexed  or  therein  refened  to,  and  of 
every  attestation  of  the  execution  thereof,  as  made  and  g^ven  and  executed  by 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said  on  the  day  of 

18    . 

3.  I  was  present  and  saw  the  said  duly  execute  the  said  bill  of  sale  on  the 
said           day  of           18    . 

4.  The  said  resides  at  [state  residence  at  time  of  swearing  qfidarit^  and  is  [state 
occupation], 

5.  The  name  subscribed  to  the  said  bill  of  sale  as  that  of  the  witness  attest- 
ing ilie  due  execution  thereof  is  in  the  proper  handwriting  of  me  tMs  deponent. 

6.  I  am  a  solicitor  of  the  Supreme  Court,  and  reside  at 

7.  Before  the  execution  of  me  said  bill  of  sale  by  the  said  I  fully  explained 
to           the  nature  and  effect  thereof. 

Sworn,  &c. 


FOEMS  OF  THE  SUPREME  COUET,  1883. 


587 


No.  25. 
Affidavit  in  support  of  Garnishee  Order. 


App.  B. 


In  tho  High  Court  of  Justice. 

Divisioii. 


Between 


18    .  No.     . 

Judgment  Creditor, 

and 
Judgment  Debtor. 


I  of  the  above-named  judgment  creditor  [or^  solicitor  for  tho  above- 

named  judgment  creditor]  make  oath  and  saj  as  follows : — 

1.  By  a  judgment  of  the  Court  g^ven  in  this  action,  and  dated  the  day  of 

18      ,  it  was  adjudged  that  I  [or  the  above-named  judgment  creditor]  should 
recover  against  the  above-named  judgment  debtor  tlic  sum  of  £  ,  and 

costs  to  be  taxed,  and  the  said  costs  were  by  a  master's  certificate  dated  the 
day  of  18     allowed  at  £ 

2.  The  said  still  remaina  UDBatLsfiod  to  tho  extent  of  and  interest 
amounting  to  £ 

3.  *  IS  indebted  to  the  judgment  debtor  in  the  sum  of  £  or 
thereabouts. 

4.  The  said  is  within  the  jurisdiction  of  this  Court. 
Sworn,  &c. 


*  Name,  ad- 
dross  and 
description 
of  garnishee. 


No.  26. 
Affidavit  on  Interpleader • 

[Heading  at  in  Farm  1.] 

I  of  the  defendant  in  the  above  action  make  oath  and  say  as  follows : — 

1.  The  writ  of  summons  herein  was  issued  on  the  day  of  ^8    ,  and 
was  served  on  me  on  the           day  of            18    . 

2.  The  action  is  brought  to  recover 

The  said  *  in  my  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject  matter  of  this  action  has  been  and  is  claimed  t 
by  one  who  % 

4.  I  do  not  in  any  manner  collude  with  the  said  or  with  the  above-named 
plaintiff,  but  I  am  ready  to  bring  into  court  or  to  pay  or  dispose  of  the  said 

in  such  manner  as  the  dourt  may  order  or  direct. 
Sworn,  &c. 


« 


"is"  or 
It 


No.  27. 


are.' 

t  If  claim  in 
writing,  make 
the  writing  an 
exhibit. 

X  State  ex- 
pectation of 
suit,  or  that 
he  has  already 
sued. 


Affidavit  as  to  Stock  under  Order  XL  VL 

In  the  matter  of  [here  state  the  nature  of  the  document  comprising  the  stocky  and  add  the 
date  and  other  partiettlars,  so  far  as  known  to  the  deponent ^  sujiciently  to  identify 
the  docufnent"]  ; 

and 
In  the  matter  of  the  Act  of  Parliament,  6  Vict.  o.  5. 

I  of  make  oath  and  say  that  according  to  tho  beet  of  my  knowledge, 

information,  and  beUef,  I  am  [or,  if  the  affidavit  is  made  by  the  solicitor^  A.  B.  of 

is]  beneficiidly  interested  in  the  stock  comprised  in  Uie  [settlemetUf  ir»//,  ^.1 

above  mentioned,  wluch  stock,  according  to  the  best  of  my  knowledge  and  belief, 

now  consists  of  the  stock  specified  in  the  notice  hereto  annexed. 

This  aiBdavit  is  filed  on  behalf  of  A.  B.,  whose  address  is  [state  address  for 
service']' 
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App.  C. 
Sect.  I. 


APPENDIX  0. 


General. 


FORMS  OF  STATEMENTS  OF  CLAIM  TO  BE  USED  PURSUANT  TO 

ORDER  XIX.,  RuLB  5. 


In  the  High  Court  of  Justice. 
Diyision. 
Writ  issued  the  of 


Section  I. 

18    .     [ff ere  put  the  letter  and  number. ^^ 


18 


Statement  of  Claim. 


Between  A.  B.  PlaintifE, 
and 
C.  D.  Defendant. 


The  plaintiff,  &o. 

M 

The  plaintiff's  claim  is,  &c. 

\To  bejill^d  up  in  manuer  cxcmpUjied  in  the  folhncitig  f&t'fna.'] 

The  plaintiff  claims  [««  in  foUoiving  form*]. 

Place  of  trial 

(Signed) 
Delivered  the  of  18    . 


Administra- 
tion. 


Section  11. 

Actions  specially  assigned  to  the  Chancery  Division  by  s.  34,  subs.  3 

o/  the  Principal  Act* 

No.  1. 

The  plaintiff  is  a  creditor  of  X.  Y.  deceased,  of  whom  the  defendant  C.  D.  ib 
executor  [or  administrator]  and  the  defendant  E.  F.  is  heir  at  law  [or  devisee]. 
Particulars  of  the  claim : 
Principal  due  on  the  bond  of  the  testator  [oi-  intestate]  dated  the 

of  18     .  .  .  .  .  .  .    £2,000    0    0 

Interest  from  the  of  at  6  per  cent.  »  •         260    0    0 

£2,250    0    0 
The  plaintiff  claims  to  hepaid  the  amoimt  due  to  him,  or  to  have  the  real  and 
personal  estate  of  the  said  A.  Y.  administered. 

(Simed) 
Delivered 


Wilful 
default. 


No.  2. 

1.  The  plaintiff  is  residuary  legatee  of  A.  B.  of  the  city  of  Bath,  who  died 
March  Srd,  1882,  having  made  his  will  dated  March  2nd,  1882,  and  appointed  the 
defendants  his  executors,  who  proved  his  will  April  6th,  1882. 

2.  The  defendants  have  be^  guilty  of  wilful  default  in  not  getting  in  certain 
property  of  the  testator. 

3.  The  wilful  default  on  which  the  plaintiff  relies  is  as  follows : — 

C.  D.  owed  to  the  testator  1^000/.,  in  respect  of  which  no  interest  had  been 

Said  or  acknowledgment  jnven  for  five  years  before  the  testator's  death.  The 
efendants  were  aware  of  this  fact,  but  never  applied  to  0.  D.  for  payment 
until  more  Uian  a  year  after  testator's  death,  whereby  the  said  sum  waa  lost. 
The  plaintiff  claims : — 

1.  Accotmt  of  testator's  personal  estate  on  footing  of  wilful  default. 

2.  Administration  of  the  testator's  personal  estate. 

(SigDed) 
Delivered 
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No.  3.  App.  C. 

1.  The  plaintiff  on  December  20th,  1875,  entered  into  partnership  articles  with 


the  defendant  for  10  years.  Diasolation  of 

2.  T^  ^en^t  ^  ^,.n  t.e  ,^M,  articles  as  foUow, :-  ^^,. 

(o.) 
The  plaintiff  claims: — 

1.  Diseolation. 

2.  Accounts  and  inquiries. 

3.  A  receiver  and  manager. 


^«« 


elivered 


No.  4. 


1.  The  plaintiffs  are  executors  of  A.,  deceased.  For  accounts. 

2.  From  the  year  1876  till  his  death  A.  employed  the  defendant  as  his  confidential 
agent  in  the  management  of  a  large  building  estate  at  X. 

3.  The  defendant  as  such  agent  received  large  sums  of  money  for  the  said  A.,  for 
which  he  refuses  to  account. 

The  plaintiffs  claim : — 

1.  Accounts  of  all  sums  received  and  paid  by  the  defendant  as  agent  of  A. 

2.  Payment  of  the  amount  found  due. 

(Si^ed) 
Delivered 

No.  5. 

1.  The  plaintiff  is  mortgagee  of  lands  belonging  to  the  defendant.  Foredosuie 

2.  The  following  are  the  particulars  of  the  mortgage : —  or  sale, 
(a.)  {Date  and  names  of  mortgagor  and  mortgagee,) 

(b.)  \Sum  secured,) 

!c.)  (Rate  of  interest,) 
d.)  {Property  sttbjeet  to  mortgage,) 
e.)  (Anumnt  now  due.) 
If  the  plaintiff  ^ s  title  is  a  derivative  title,  state  shortly  the  assignments  under  which 
he  elaims,) 

(ff  the  plaintiff  is  mortgagee  in  possession  add) : 

3.  The  plaintiff  took  possession  of  the  mortgaged  property  on  the  of  , 
and  is  ready  to  account  as  mortg^g^  in  possession  from  that  time. 

The  plaintiff  claims  payment^  or,  in  default,  sale,  or  foreclosure  (and  possession). 

(Simed) 
Delivered 

No.  6. 

1.  The  plaintiff  is  mortgagor  of  lands,  of  which  the  defendant  is  mortgagee.  Redemption. 

2.  The  following  are  the  particulars  of  the  mortgage : 
(a.)  {DaU,) 

(b.)  {Sum  secured,) 

(c.)  {Rate  of  interest,) 

{d.)  {Property  subject  to  mortgage.) 

!lj  the  plaintiff  ^ s  title  is  derivative,  state  shortly  the  deeds  under  which  he  elaifns,) 
Iff  the  defendant  is  mortgagee  in  possession  afid)  : 

3.  The  defendant  has  taJcen  possession  [or  has  received  the  rents]  of  the  mortgaged 
property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and  to  have  the  same  reoonveyed 
to  him  [and  to  have  possession  thereof]. 

(Si^ed) 
Delivered 

No.  7. 

1.  By  a  settlement  on  the  marriage  of  A.  B.  and  C.  B.,  dated  Januair  10,  1850,  For  raising 
Whiteacre  was  demised  to  trustees  for  1,000  years  on  trust  after  the  deaths  of  A.  B.  portions  or 
and  C.  B.  to  raise  6,000/.  for  the  younger  children  of  the  marriage  who  should  other  charges 
attain  21.  on  land. 

2.  A.  B.  died  February  16,  1870. 

3.  C.  B.  died  June  10,  1875. 
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App.  0.  4.  There  were  five  childpen  only  of  the  marriage  of  A,  B.  and  0.  B.,  all  of  whom 

Sect.  II.       are  now  li>^g  and  have  attained  twentj-one.    The  pUintiff  ia  the  second  bom 
— ^— —  child. 

5.  The  defendants  were  on  April  5,  1877,  appointed  trostees  of  the  settlement. 
The  plaintiff  claims : 
1.  To  have  5,000/.  raised  by  sale  or  mortgage,  and  distrihated  amon^  the 
persons  entitled. 

(Signed; 

Delivered 


Sale  and  dis- 
tribution of 
proceeds  of 
property  sub- 

i'ect  to  any 
ien  or  chu'ge. 


No.  8. 

1.  On  November  12,  1880,  A.  and  the  defendant  B.  deposited  with  the  plamtiff 
500  Russian  Government  bonds  as  security  for  a  debt  of  1,000/.  and  interest  at  4  per 
cent,  due  from  A.  and  the  defendant  B.  to  tlie  plaintiff. 

2.  A.  died  March  12,  1881. 

3.  On  March  30,  1881,  administration  of  tlie  estate  of  A.  was  granted  to  the 
defendant  C. 

4.  800/.  and  30/.  for  interest  is  owing  to  the  plaintiff  on  the  security  of  the 
said  bonds. 

The  plaintiff  claims : 

1.  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 

3.  Distribution  of  tlic  surplus  among  the  parties  entitled. 


Delivered 


Breach  of 

trust. 


No.  9. 

1.  By  a  settlement  dated  July  3rd,  1872,  on  the  maniage  of  the  plaintiffs'  father 
and  mother,  of  which  the  defendant  A.  B.  and  one  G.  D.  were  trustees,  the 
plaintiffs  are  absolutely  entitled  on  the  deaths  of  their  father  and  mother. 

2.  On  August  5,  1874,  C.  D.  died,  and  the  defendant  E.  F.  was  appointed  in 
his  place. 

3.  On  December  1,  1879,  the  plaintiffs'  father  died. 

4.  On  January  1,  1880,  the  plaintiffs'  mother  died. 

6.  The  defendants  have  committed  the  following  breaches  of  tmst  by : 

(a.)  Sale  of  3,000/.  Bank  Stock  and  investment  of  the  proceeds  in  the  bnsinefls  of 
the  defendant  A.  B. 

(b.)  Sale  of  leasehold  property  worth  5,000/.  to  G.  H.  for  1,000/.  [without  taking 
any  proper  Hteps  to  ascertain  its  value  or  to  obtain  such  value]. 

The  plaintiffs  claim : 

1.  The  replacement  of  3,000/.  Bank  Stock  and  5/.  per  cent,  interest  on  the 

proceeds  of  the  Bank  Stock  sold  from  the  date  of  sale  till  replacement. 

2.  Payment  of  4,000/.  and  interest  at  5  per  cent,  per  annum  from  the  date  of 

the  sale. 


Delivered 


Execution  of 
trust. 


No.  10. 

1.  By  a  settlement  dated  June  10,  1856,  upon  tmst  for  A.  B.  and  C.  B.  succes- 
sively ror  life,  with  remainder  for  their  children  who  should  attain  twenty-one,  the 
following  property  was  assured : — 

(a.)  A  sum  of  5,735/.  14«.  2d.  consolidated  3/^per  cent,  annuities, 
(b.)  4,000/.  invested  on  mortgage  of  land  at  X^ 

(o.)  One-fifth  of  the  residuary  estate  of  D.  deceased,  subject  to  a  prior  life 
interest. 

2.  On  August  15,  1862,  C.  B.  died. 

3.  On  February  18,  1875,  A.  B.  died. 

4.  On  September  10,  1879,  D.  died. 

6.  A.  B.  and  C.  B.  had  five  children  only,  of  whom  the  plaintiff  is  one. 
6.  The  defendants  are  the  present  trustees  of  the  settlement. 
The  plaintiff  claims : 

1.  Execution  of  the  trusts  of  the  settlement. 

2.  All  necessary  accounts  and  inquiries. 

3.  A  receiver. 

D^verod 
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No.  11.  App.  C. 

Sect  II 
1.  In  1865  a  mairia^o  was  arranged  between  A.  B.  and  the  plaintiff. 


2.  By  an  agreement  contained  in  two  letters,  dated  February  10  and  12,  1865,  it  Yot  rectifioa* 
wa»  agreed  between  C.  B.,  the  father  of  A.  B.,  and  D.  the  famer  of  the  plaintiff,  ^^^j^  ^^^  ^f 
that  each  should  settle  10,000/.  on  trust,  for  A.  B.  and  the  plaintiff  successively  for  instruments, 
life,  with  remainder  on  the  usual  trusts  for  the  children  of  me  marriage. 

3.  By  letter,  dated  March  7,  1865,  from  D.  to  Messrs.  E.  &  Co.,  his  solicitors,  he 
instructed  them  to  prepare  a  settlement. 

4.  A  settlement  dated  April  25,  1865,  was  executed  ujKtn  the  marriage  of  A.  B. 
and  the  plaintiff,  accidentally  omitting  to  giye  a  life  interest  to  the  plamtiff  after 
the  life  interest  of  A.  B. 

6.  On  May  20,  1882,  A.  B.  died. 

6.  The  defendants  H.  and  K.  are  the  present  trustees  of  the  settlement. 

7.  The  defendants  L.,  M.,  and  N.,  are  the  only  children  of  the  marriage. 
The  plaintiff  claims : 

Rectification  of  the  settlement. 

(Signed; 

Deliyered 

No.  12. 

1.  By  an  agpreement  [of*,  letters]  dated  [or,  made  verbaUy  at  interviews  on  or  Specific  per- 
about]  the  day  ,  the  plaintiff  agreed  to  sell  to  the  defendant  the  Home  f ormance. 
Farm,  Kent,  for  £            .    The  sale  was  to  be  completed  on  the  of 

(If  the  agreement  was  rerbal,  add — ) 

2.  The  agreement  so  entered  into  has  been  part  performed  as  follows  [ntate  how\. 
The  plaintiff  claims  specific  performance  of  the  above  ag^reement,  and  that  tne 

defendant  may  be  ordered  to  execute  a  proper  conveyance  of  the  premises  to  the 
plaintiff  ^stating  in  each  ease  tchat  the  defendant  is  required  specificaUy  to  do], 

(Signed) 
...  Delivered 

No.  13. 

1.  By  will,  dated  January  5,  1864,  A.  devised  Wliitcacre  to  B.,  C.  and  D.,  as  Partition  or 
tenants  in  common.  sale  of  real 

2.  On  March  10,  1865,  A.  died.  estates. 

3.  On  March  20,  1866,  A. *s  will  was  proved. 

4.  On  Juno  25,  1867,  B.  conveyed  to  the  plaintiff  his  share  of  Whiteacro. 

6.  On  July  30,  1869,  0.  conveyed  his  share  to  the  defendants  on  trust  for  sale. 

6.  By  win,  dated  November  6,  1872,  D.  devised  his  share  aitiong  his  children 
equally. 

7.  On  December  2,  1872,  D.  died. 

8.  On  December  15,  1872,  D.'s  will  was  proved. 

9.  There  were  ten  children  of  D.  living  at  his  decease,  some  of  whom  have  since 
died. 

[10.  Whiteacre  consists  of  a  mansion,  house,  and  grounds. 
11.  A  sale  of  the  property  and  a  division  of  the  proceeds  will  be  more  beneficial 
than  a  division  of  the  property.] 
The  plaintiff  claims : — 
A  division  of  Whiteacre.  among  the  parties  interested. 

[or,  a  sale  of  Whiteacre  and  distribution  of  the  proceeds  among  the  parties  iii- 
terested.] 

(Si^ed) 
Dehvered 

No.  14. 

1.  By  will,  dated  August  10,  1882,  A.  devised  Whiteacre  and  10,000/.  to  dcfen-  Wardship  of 
dant  on  trust  for  plaintiff.  infants  and 

2.  On  August  15,  1882,  A.  died.  ^^^^  q{  ^. 

3.  On  August  30,  1882,  probate  was  granted  to  the  defendant,  the  sole  executor,    f ants'  estates. 

4.  The  plaintiff  is  an  iniant  twelve  years  old. 
The  plamtiff  claims  : — 

1 .  That  the  plaintiff  may  become  a  ward  of  Court. 

2.  Administration  of  the  trusts  of  the  will  of  A.  so  far  as  necessary. 

(Signed) 
Delivered 


592  FORMS  OF  THE  SUPREME  COURT,  1883, 

App.  C. 

Sect.  IV.  Section  IV. 

Actions  included  in  Order  IIL,  Rule  6,  Classei  A,^  B.^  C,  Z>.,  J?. 

andF. 

No.  1. 

Goods  sold  The  plAmtifTs  claim  is  for  the  price  of  goods  sold  and  delivered, 

and  delivered.      Particulars : — 

1881— 3l8t  December,— 

£    ff.    d. 

Balance  of  account  for  butcher's  meat  to  this  date •     35  10    0 

1882 — l8t  January  to  Slst  March — 
Butcher's  meat 74    5    0 

109  15    0 
1882— 1st  February.- Paid 45    0    0 


Balance  due £64  15    0 

Place  of  trial,  London. 

(Signed) 
BeliTered 
No.  8. 

Covenantee  The  plaintifi*8  olaim  is  for  principal  and  interest  due  under  ft  oovenant  in  a  deed 

against  cove-    dated  tlie  1st  of  January,  1882. 

nantor  on  a  Particulars : — 

oovenant  to  £ 

paymoney.  Principal 100 

Paid 20 

Principal  due • 80 

Interest 3 


Amount  due    88 

Place  of  trial,  London. 

(Si^ed) 
Delivered 

No.  9. 

Against  The  plaintiff's  claim  is  for  money  in  which  the  defendant,  as  a  member  of  the 

shareholder       company,  is  indebted  to  the  plaintiffs  (being  a  oompany  incorporated  under  the 
for  allotment    Companies  Act,  1862)  for  allotment  money  of  per  share  on    .  shareB 

money  and        in  the  company  allotted  to  the  defendant,  as  such  member,  at  his  request  and  for 
calls  by  a  com-  calls  of  £  each  upon  shares  in  the  oompany  of  which  the 

pany  under       defendant  is  a  holder,  whereby  an  action  has  accrued  to  the  plaintiffs. 
26  &  26  Vict.        Particulars  :— 

c.  89.  18    — Allotment  of  shares  to  the 

defendant  at  £  per  share    ....  £ 

15    — nBt2callat£  per  share.. £ 

(2na)callat£  per  share.. £ 

Amount  due £ 

Place  of  trial, 

Deuvered 

No.  12. 

Debt  upon  a         The  plaintiff's  claim  is  against  the  defendants  as  trustees  under  the  settlement 
trust.  upon  the  marriage  of  A.  B.  and  X.  Y.,  dated  January  1st,  1870,  whereby  10,000/. 

invested  on  mortgage  of  land  at  Z.  was  vested  in  the  defendants  as  trustees  upon 
trust  to  pay  the  income  thereof  half-yearly  to  the  plaintiff. 
Particulars : — 

£ 
1882,  December  25th,  half  a  year's  income 200 

\Sweral  additumal  formt  are  emitamcd  in  the  Appendix.'] 
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5«  Sect.  VII.  Form  No.  1 .  ^^^'  ^^' 


Landlord 
against  tenant 
'whose  term 
has  expired  or 


Section  V.  has  been  de- 

termined by 
Actions  for  Damages  for  Breach  of  Contract  or  Duty  arising  out  of  notice  to  quit. 

Contract. 

No.  1. 

1.  The  plaintiff  has  buffered  damage  by  breach  of  contract  for  sale  and  delivery  Buyer  against 
by  the  defendant  to  the  plaintiff  of  100  tons  of  Scotch  pig  iron  at  6/.  per  ton  to  be  seller  of  goods 
delivered  on  rail  at  Middlesborough  on  the  16th  of  March,  1882.  for  ^gt  de* 

2.  The  defendant  did  not  deliver  any  (or  tons,  at  the  case  may  be)  of  the  Uvering. 
said  iron. 

ParticolarB  of  damage : — 

£ 

Loss  of  profit  at  1/.  per  ton  on  100  tons 100 

The  plamtiff  daims  100/. 
Place  of  trial,  London. 

(Signed) 
Delivered 

No.  8. 

1 .  The  plaintiff  has  suffered  damage  from  the  defendant's  negligence  in  his  con-  Client  against 
duct  for  the  plaintiff,  as  his  solicitor,  of  business  undertaken  by  the  defendant  on  solicitor  for 
the  plaintiff's  retainer.  negligence. 

2.  The  negligence  was  in  making  an  application  under  Order  XIV.,  Rule  1,  in 
the  case  of  A.  B.  ^the  plaintiff)  r.  C.  D.,  where  the  case  was  one  of  imliquidated 
damages  and  not  01  debt. 

Particulars  of  damage :  — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons  £ 
The  plaintiff  claims  £ 
Place  of  trial. 


(Simed) 
i)elivered 

No.  9. 

1.  By  a  repairing  covenant  contained  in  a  lease  under  seal  from  the  plaintiff  to  Landlord 
the  defendant,  dated  the  Ist  of  January,  1876,  of  a  house  No.  401,  Piccadilly,  for  against  tenant 
seven  years  from  the  26th  day  of  December,  1876,  the  defendant  covenanted  to  keep  for  breach  of 
the  premises  in  such  repair  and  condition  as  therein  mentioned.  covenant  to 

2.  The  premises  were  during  the  term  out  of  such  repair  as  was  required  by  the  repair, 
covenant. 

3.  The^  were  yielded  up  out  of  such  repair  at  the  expiration  of  the  term. 

4.  Particulars  of  dilapidations  were  aelivered  to  Uie  defendant's  solicitor  on 
the  of  18    ,  and  exceed  three  folios. 


The  plaintiff  claims  £ 
Place  of  trial. 


[^The  Appendix  contains  several  other  Fornm,'] 


(Signed) 
Delivered 


Section  VI. 

Actions  claiming  Injunctions^  Damages,  or  Declarations  of  Right 

founded  on  Wrongs, 

No.  1. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrongfully  depriving  the  Conversion 
plaintiff  of  two  casks  of  oU  by  refusing  to  g^ve  them  up  on  demand  {or,  throwing  of  goods, 
them  overboard  out  of  a  boat  in  the  London  Docks,  &c.) 

M.  QQ 
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[If  any  special  damage  is  claimed  add  ;]  — 
Particulars  [///  them  vf]. 
The  plaintiff  clainw  100/. 
Place  of  trial,  London. 


(Signed) 
Delivered 


Injunction, 
&c.  for  in- 
fringement 
of  patent. 


No.  6. 

The  defendant  hai*  infrinpfed  the  plaintiff's  patent,  No.  14,084,  granted  for  the 
term  of  14  yean*,  from  the  2l8t  of  May,  1880,  for  certain  improvements  in  themanu- 
faetiire  of  iron  and  steel,  whereof  the  plaintiff  was  the  fiiet  inventor. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant  from  further  infringe- 
ment and  100/.  damages. 

Particulars  of  breaches  are  delivered  herewith. 
Place  of  trial,  Durham. 

(Signed) 
Delivered 


Damages  for 
infringement 
of  copyright. 


No.  7. 

Tlie  defendant  has  infringed  the  plaintifTs  copyright  in  a  book  entitled  "The 
History  of  Rome,"  registered  on  the  day  of 

Particulars  of  special  damage  are  as  follows : — 

Loss  of  sale  of  60  copies     ......     £50 

Loss  of  profit  in  the  copyright      .  .  .  .  .50 


£100 


The  plaintiff  claims  100/. 
Place  of  trial,  Surrev. 


(Signed) 
Delivered 


Injunction, 
&'c.  for  in- 
fringement of 
trade  mark. 


No.  8. 

1 .  The  defendant  ha,s  infringed  the  plaintiff's  trade  mark. 

2.  Tlie  trade  mark  is  {describe  it). 

[If  the  plaintiff  is  not  the  original  proprietor  of  the  trade  mark,  ahotc  shortli/  ho\c  hh 
title  is  derived.'] 

3.  The  following  are  the  acts  complained  of,  viz. : — 

{Set  them  out.) 
The  plaintiff'  claims  an  injunction  to  restrain  the  defendant,  his  servants,  and 
agents,  from  infringing  the  plaintiff^ s  said  trade  mark,   and  in  particular  from 
[stating  a ng  particular  injunction  s&ught']. 
The  plaintiff  alao  claims  an  account  or  damages. 

(Signed) 
Delivered 


Obstruction 
of  lights. 


No.  10. 

1.  The  plaintiff  Ls  the  owner  [or,  lessee]  and  occupier  of  a  house,  700,  Regent 
Street,  in  which  are  the  foUowing  ancient  Hghts  :— 

(1.)  The  kitchen  window  in  the  basement  on  the  south  side. 

(2.)  The  two  back  dining  room  windows  on  the  ground  floor  on  the  south  side. 

(3j  The  landing  window  and  back  drawing  room  window  on  the  south  side. 

2.  The  defendant  is  erecting  a  building  which  will,  if  not  stopped,  materially 
diminish  the  light  coming  through  the  said  windows. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  bis  contractars, 
servants,  and  workmen,  from  continuing  the  erection  of  the  building,  so  as  to 
obstruct  or  diminish  the  access  of  light  to  the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said  building  pulled  down, 
or  damages  for  the  injury  he  will  sustain  if  the  same  is  completed  and  not  pulled 
down* 

(Signed) 

Deliyeied 
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The  plaintiff  has  Buffered  damage  from  offensive  and  pestilential  smells  and  Kuisanceby 
vapoars  cansed  by  the  defendant  in  the  plaintiff^s  dwelling-house,  No.  15,  James  gmeUs. 
Street,  Dnrham. 

The  plaintiff  claims : — 
fl.)  £60. 

(2.)  An  injunction  to  restrain  the  defendant  from  the  continuance  or  repetition 
of  the  said  injury  or  the  committal  of  any  injury  of  a  like  kind  in  respect 
of  the  same  property. 
Place  of  trial,  Yorkslure,  "West  Riding. 

(Signed) 

Delivered 

No.  12. 

1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a  farm  known  as  ,   Nu'sanoe  by 
ihroTigh  which  there  runs  a  river  known  as            .  pollution  of 

2.  The  defendant  or  persons  in  his  employ  pollute  the  water  in  the  said  river  by  water, 
passing  into  the  same  the  refuse  of  the  defendant's  dye  works,  situate  higher  up  the 

said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his  servants  and 
agents,  from  sending  from  the  said  dye  works  into  the  said  river  any  matter  so  as  to 
pollute  the  waters  thereof,  or  to  render  them  unwholesome  or  unnt  for  use,  to  the 
mjury  of*the  plaintiff  (or,  0$  the  case  way  be). 
The  plaintiff  will  also  claim  damages  in  respect  of  the  said  nuisance. 
Place  of  trial. 

(Signed) 

Delivered 

No.  13. 

1.  On  31st  January,  1883,  the  defendant  issued  a  prospectus  to  the  public  re-  Fraudulent 

lating  to  the  A.  B.  Company,  Limited.  prospectus. 

2.  On  Feb.  1st,  1883,  the  plaintiff  received  a  copy  of  this  prospectus. 

3.  The  plaintiff  subscribed  for  100  shares  in  tiio  company  on  the  faith  of  this 

prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which  the  following  are  par- 

ticulars : — 

{a,\  The  prospectus  stated  ^' whereas  in  fact 

fb.)  The  prospectus  stated  " whereas  in  fact 

(c.)  The  prospectus  stated  " whereas  in  fact 

6.  The  defendant  knew  of  the  real  facts  as  to  the  above  particulars. 

6.  The  following  facts,  which  were  within  the  knowledge  of  the  defendants,  are 

material,  and  were  not  stated  in  the  prospectus : 

ia 

7.  The  plaintiff  has  paid  calls  to  the  company  to  the  extent  of  1,000/. 

The  plaintiff  claims : — 

1.  R^ayment  of  1,000/.  and  interest. 

2.  Indemnity. 

(Signed; 

Delivered 

No.  14. 

The  plaintiff  has  suffered  damage  from  the  defendant  inducing  the  plaintiff  to  buy  Fraudulent 
the  gO(Mwi]l  and  lease  of  the  George  public-house.  Stepney,  by  fraudulently  repre-  sale  of  a  lease, 
senting  to  the  plaintiff  that  the  takings  of  the  said  public-house  were  40/.  a  week, 
whereas  in  fact  they  were  much  less,  to  the  defendant's  knowledge. 

Particulars  of  special  damage : — 

mil  them  in.) 

The  plaintiff  claims  £ 

Delivered 

« 

[The  Appendix  amtaint  other  Fwrtm  besides  those  here  given. "^ 

Qq2 
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Actions  for  Recovery  of  Land,  Sec 

No.  1. 

Landlord  1 .  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  premises  called  Church 

against  tenant  Farm,  in  the  parish  of  St.  James,  in  the  county  of  Surrey,  which  was  let  by  the 
whose  term  plaintiff  to  the  defendant  for  the  term  of  three  years  from  the  29th  of  September,  1 879, 
has  expired,  which  term  has  expired  [or  as  tenant  from  year  to  year  from  the  29th  September,  1875, 
&c.  which  said  tenancy  was  duly  determined  by  notice  to  quit  expiring*  on  the  29th  of 

September,  1881.1 
The  plaintiff  claims  possession  and  50/.  for  mesne  profits. 
Place  of  trial,  Surrey. 

(Signed) 
Delivered 

No.  2. 

Heir-at-law  1.  The  i^laintiff  is  entitled  to  the  possession  of  Blackacre  in  the  pariah  of 

against  [or,  of  No.  2,  Bridge  Street,  Bristol],  in  the  county  of 

stranger.  2.  On  and  l)efore  the  of  188  ,  A.  B.  was  seised  in  fee  and  in  poaaeasion 

of  the  premises. 

3.  On  the  of  188    the  said  A.  B.  died  so  seised,  whereupon — 

4.  The  estate  descended  to  the  plaintifP,  his  elde^^t  son  and  heir-at-law. 

6.  After  the  death  of  the  said  A.  B.  the  defendant  wrongfully  took  poflsesaion  of 
the  premises. 
The  plaintiff  claims : — 

1 .  PosRCHsion  of  the  premises. 

2.  Mesne  profits  from  the  of 
Place  of  trial, 

(Signed) 
Delifercd 


APPENDIX  D. 


FORMS  OF  DEFENCE  TO  BE  USED  PURSUANI  TO  ORDER  XIX., 

RULE  6. 

Secttion  I. 
General  Form. 


In  the  High  Court  of  Justice, 
Division. 


18    .     No. 


Between  Plaintiff, 

and 

Defendaat. 


Defence. 

The  defendant  says  that : — 

!•) 

2.  >  (To  hejilled  up  in  the  manner  exemplified  in  the  following  forma ») 

3.) 

(Si^ed) 
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Counter-claim.  ^PP-  ^* 

The  defendant  says  that :  —  ^^^'  ^' 

n'  }  {To  beJiUtd  up  in  the  manner  exemplified  in  the  folhtcing  forms.) 

The  defendant  ooimter-claims. 

(Simed) 
Delivered 

Defence  and  Counter-daim. 
Defence. 
The  defendant  says : — 
\'  I  {To  he  fined  up.) 

Connter-claim. 
The  defendant  repeats  paragraph  2  of  hia  defence,  and  says  that: — 
\'  I  {n  he  filled  up,) 


The  defendant  oounter-daims. 

(Si«i     , 
^eliyered 


'^^. 


Section  II. 

To  Actions  specially  assigned  to  the  Chancery  Division  hy  Section  34  of 

the  Principal  Act,     Appendix  C,  Sect.  II. 

1.  The  defendants  do  not  admit  the  plaintiff's  claim.  ^Pq  actions  for 

L^'J  administra- 

The  defendant  A.  B.  admits  the  plaintiffs  claim,  but  not  assets.  ^qj^^ 

.     M 
The  defendant  C.  D.  admits  assets,  bat  not  the  plaintift^s  daim. 

2.  The  claim  is  barred  by  the  Statute  of  Limitations. 

[State  which. "] 

3.  Pajrmcnt  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars : 

[Set  o%U  particulars.'] 
6.  The  defendant  is  entitled  to  a  set-ofP,  of  wluch  the  following  are  the  par- 
ticulars:— 

[Set  out  particulars.'] 

6.  The  claim  was  released  by  deed  dated  the  of 

7.  Notice  was  given  and  assets  distributed  under  Statute  22  &  23  Vict.  c.  35,  s.  29. 

Particulars  of  the  Notice. 

Advertisements  in  the  Times  of  January  1,  1880. 

„  New  York  Herald,  February,  1881. 

„  Bombay  Gazette  of  January  25,  1881. 

[giving  the  titles  of  the  fteicspapers  and  the  dates  of  those  in  which  the  advertise' 
ment  appeared.] 

8.  The  personal  estate  of  the  testator  is  sufficient  to  pay  the  plaintifl  his  debt  if 
established. 

9.  The  defendant  is  not  heir-at-law  or  devisee  of  the  deceased. 

(Signed) 

Delivered 

No.  1. 

1.  The  defendant  did  not  execute  ih.e  mortgage. 

2.  The  mortguge  was  not  assigned  to  the  pLuntiff  {if  more  than  one  assignment  is  To  actions  for 
alleged  sag  which  is  denied).  foreclosure  by 

3.  The  debt  is  barred  by  the  Statute  of  Limitations.  mortgagee* 

4.  Payments  have  been  made,  viz» : — 

10  July,  1874,  1,000/. 
18  October,  1875»  600/. 
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5.  The  plaintifp  took  possession  on  the  of  and  has  received  the  rents 
ever  since. 

6.  The  plaintiff  released  the  debt  by  deed,  dated  1  June,  1882. 

7.  The  defendant  convoyed  all  his  interest  to  A.  B.  by  deed,  dated  25  November, 
1880. 

The  defendant  claims  : — 

1.  Account. 

2.  Re-conveyance. 

(Signed) 

Delivered 


To  fame  by 
alleged  second 
incumbrancer 
who  claims 
priority. 


To  actions  for 
redemption. 


To  actions  for 
specific  per- 
formance. 


n 


No.  2. 


4. 
5. 
6. 


(As  in  preceding  Form.) 


7.  By  a  deed  dated  1st  June,  1880,  the  moHgagor  A.  B.  mortgaged  the  property 
m  question  to  the  defendant  to  secure  5,0U0/.  and  interest  at  5  per  cent,  per 
annum. 
The  defendant  claims — 

1.  A  declaration  of  priority  and  foreclosure  (and  a  receiver). 

(Signed) 

Delivered 
[//■  the  plaintiff  chims  payment  of  the  mortgage  debt,  the  defendant  must,  if  he 
disputes  his  liabilitg,  show  the  grounds  ofi  tchieh  he  does  so  as  in  other  eases  of  debt ; 
or  he  can  claim  indemnity  against  the  owner  of  the  equity  of  redetnption  under 
Order  XVI.,  Rule  A^.'] 

1.  The  plaintiff's  right  to  redeem  is  barred  by  the  Statute  of  Limitations. — \^State 
ichieh^ 

2.  The  plaintiff  assigned  all  interest  in  the  property  to  A.  B. 

3.  The  defendant  by  deed,  dated  the  day  of  assigned  all  his  interest 
in  the  mortgage  debt  and  property  comprised  in  the  mortgage  to  A.  B. 

4.  The  defendant  never  took  possession  of  the  mortgaged  property,  or  received  the 
rents  thereof. 

[If  the  defendant  admits  possession  for  a  time  only,  he  should  state  the  titne,  and  deny 
possession  beyond  what  he  admits."] 

(Signed; 

Dexivered 

1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A.  B.  was  not  the  agent  of  the  defendant  (if  alleged  by  plaintiff ). 

3.  The  plaintiff  has  not  performed  the  following  conditions. — (Conditions.) 

4.  The  defendants  did  not. — [Alleged  acts  of  part  performance.'] 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is  not  such  as  the 
defendant  is  bound  to  accept  by  reason  of  the  following  matters : — [State  tchy.] 

6.  The  Statute  of  Frauds  has  not  been  oomplied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects. — [State  them.] 
The  defendant  has  been  guilty  of  delay ; 
The  defendant  has  been  gmlty  of  fraud  [or  misrepresentation]  ; 
The  agreement  is  unfair ; 

\or]  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  J9),  (10),  ^11),  [or  as  the  case  may  be], 
12.  The  agreement  was  rescinded   under    Conditions  of  Bale, 
mutual  agreement). 

(Signed) 
Delivered 

[In  ceues  where  damages  are  claimed  and  the  defendant  disputes  his  liability  to 
damages,  he  must  deny  the  agreement  or  the  alleged  breaches,  or  show  whatever 
other  ground  of  defence  he  intends  to  rely  on,  e.  g..  Statute  of  limitations,  accord 
and  satisfaction,  release,  fraud,  ^c."] 


8. 

9. 
10. 
11. 


or 
or 
or 


No.  11,   {or,  by 
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App.  D. 

Section  IV.  ^^'-  ^^' 

To  Actions  included  in  Order  Ill.f  Rule  6,  Classes  A.,  B,,  C,  D., 

E.y  and  F, 

1.  The  defendant  did  not  accept  the  bill.  To  actions  on 

2.  The  defendant  did  not  make  the  note.  bills  of  ex- 

3.  The  defendant  did  not  draw  the  check.  change,  pro- 

4.  The  defendant  did  not  indorse  to  A.  B.  missory  notes 
6.  The  defendant  (or  A.  B.)  did  not  indorse  to  the  plaintiff.  or  checks. 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonour. 

8.  The  plaintiff  was  not  the  holder  at  the  commencement  of  the  action. 

9.  The  bDl  was  accepted  (or,  the  note  was  made)  for  the  accommodation  of  the 
defendant  without  consideration. 

10.  The  bill  was  accepted  for  the  accommodation  of  the  drawer  and  indorsed  to 
the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drawer  without  consideration  for 
the  purpose  of  his  getting  it  discounted  for  the  defendant,  and  the  drawer,  in 
fraud  of  the  defendant,  and  contrary  to  the  said  purpose  indorsed  the  bill  to  the 
plaintiff  without  consideration  (or,  with  notice  of  the  said  fraud,  or,  overdue). 

12.  The  defendant  was  induced  to  accept  by  the  fraud  of  the  drawer,  who 
indorsed  to  the  plaintiff  without  consideration  [orj  with  notice  of  the  fraud,  oVf 
overdue). 

Particulars  of  the  fraud  are  as  follows: — The  drawer  on  or  about  the  15th  of 
May,  1882,  falsely  and  fraudulently  stated  to  the  defendant  that  he  had  shipped 
20  tons  of  pig  iron  for  the  defendant  on  board  the  "Ajax,"  which  he  had  not 
done. 

13.  The  defendant  accepted  the  bill  (o/',  made  the  note)  for  and  on  account  of  the 
price  of  60  tons  of  ooal  to  be  delivered  by  the  plaintiff  to  the  defendant  by  the  Ist 
of  May,  1882,  and  the  plaintiff-  failed  to  deliver  the  goods. 

14.  The  bill  {oVy  note,  ory  check)  was  rendered  void  after  issue  by  a  material 
alteration,  viz.,  by  the  alteration  of  the  date  from  the  21st  of  January  to  the  2nd  of 
January. 

(Signed) 

Delivered 

General  Defences. 

1.  On  oth  April,  1882,  a  brown  horse  was  delivered  by  the  defendant  to  and  Acoordand 
accepted  by  the  plaintiff  in  discharge  of  the  alleged  cause  of  action  ;  satisfaction. 

{ovy  on  6th  April,  1882,  an  agreement  between  the  plaintiff  and  the  defendant 
whereby  it  was  agreed  between  the  plaintiff  and  the  defendant  that  the  defendant 
should  deliver  the  cargo  of  the  '*  Mary  "  at  the  Surrey  Commercial  Docks  instead 
of  at  Hull  as  per  charter-party  of  1st  March,  18S2,  was  accepted  in  discharge  of 
the  alleged  cause  of  action) . 

2.  The  defendant  became  bankrupt.  Bankruptcy, 

3.  The  plaintiff  became  bankrupt  before  action,  and  the  cause  of  action  vested  in  &c. 
the  trustees  of  his  property. 

4.  The  defendant  was  discharged  under  a  liquidation  by  arrangement  pursuant 
to  the  126th  section  of  the  Bankniptcv  Act,  1869. 

5.  The  defendant  compounded  with  his  creditors  under  the  126th  section  of  the 
Bankruptcy  Act,  1869,  and  duly  paid  to  the  plaintiff  the  composition  on  the  day 
appointed. 

6.  The  defendant  was  covert  at  the  time  of  making  the  alleged  contract  {or.   Coverture, 
oontraoting  the  alleged  debt^. 

7.  The  defendant  was  an  mfant  at  the  time  of  making  the  alleged  contract  [oTf   Infancy, 
contracting  the  alleged  debt). 

8.  The  defendant  as  to  the  whole  action  [oVy  as  to  of  £  ,  parcel  of  the  money  Payment  into 
claimed,  or^  as  to  the  plaintiff's  claim  on  the  guarantee  of  the  of  18    ,  Court. 

or,  08  the  ease  may  be\  has  paid  into  court  £  ,  and  says  that  sum  is  enough  to 

satisfy  the  plaintiff's  claim,  {or^  the  plaintiff's  claim  herein  pleaded  to). 

9.  The  causes  of  action  were  released  by  deed  dated  the  1st  of  May,  1882,  between  B>elease. 
the  plaintiff  of  the  first  part  and  the  defendant  of  the  second  part. 

10.  The  contract  was  rescinded  {or^  the  defendant  was  exonerated  by  the  plaintiff)  Kescission 
before  breach.    Particulars  are  as  follows : — An  arrangement  between  the  plaintiff  before  breach, 
and  the  defendant,  made  verbally  on  the  16th  of  April,  1882  {or^  by  letter  from  the 

defendant  to  the  plaintiff,  and  answer  of  the  plaintiff  dated  the  14th  and  16th  of 
April,  1882). 
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Statute  of 
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Statute  of 
Frauds. 
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1 1 .  The  debt  was  barred  by  the  Statute  of  Limitations  [state  tchich']. 

12.  (17th)  section  of  the  Statute  of  Frauds  has  not  been  complied  with. 

(Signed) 

Deliycrod 

[Other  forms  are  given  in  the  Appendix.'] 


Denials. 


Section  V. 

To  Actions  for  Damayesfor  Breach  of  Contract  or  Duty,    Appendix  C, 

Sect,  V. 

1 .  The  defendant  did  not  contract  (o)-,  promise,  or^  agree)  as  alleged. 

2.  The  defendant  did  not  receive  the  goods  for  the  alleged  purpose  for.  on  the 
alleged  terms).  «      x^    ^        \    > 

3.  T^e  defendant  did  not  receive  the  plaintiff  as  a  passenger  to  be  oacried  as 

alleged. 

[Other  fonns  are  given  in  the  Appendix.] 


To  all  actions 
for  wrongs. 


To  actions  for 
infringement 
of  a  patent. 


Section  VI. 

To  Actions  claiming  Injunctions,  Damages^  or  Declarations  of  Rights 
founded  upon  Wrongs,     Appendix  C,  Sect,  VI, 

1.  Denial  of  the  several  acts  (or,  matters)  complained  of. 

(Siwied) 
Delivered 

1 .  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 

4.  The  mvention  was  not  useful. 

6.  [^^''*<''  of  any  other  matter  of  fact  affecting  the  validity  of  the  patent.] 
6.  The  patent  was  not  assigned  to  the  plaintiff. 

(Signed) 
Delivered 


Copyright. 


(l.J  The  plaintiff  is  not  the  author  [assignee,  &c.  as  the  ease  may  be]. 
^2.)  The  book  was  not  registered. 
(3.)  The  defendant  did  not  infringe. 

(Simed) 
Delivered 


Trade  mark. 


(1.^  The  trade  mark  is  not  the  plaintiff^s. 

(2.)  The  alleged  trade  mark  is  not  a  trade  mark. 

(3.)  The  defendant  did  not  infringe. 


(Signed) 
DeUv 


elivered 


Light. 


1.  The  plaintiff's  lights  are  not  ancient  [or  deny  his  other  alleged  prueripUre 
rights]. 

2.  The  plaintiff's  lights  will  not  be  materially  interfered  with  by  the  defe&dant*s 
buildings. 


FORMS  OF  THE  SUPREME  COURT,  1883.  601 

3.  The  defendant  denies  that  he  or  his  servants  pollute  the  water  [or,  do  what  is  App.  D. 

complained  of].  Sect.  VI. 
[7/  the  defendant  claims  th€  right  htf  prescription  or  otherwise  to  do  tchai  U 


complained  ofy   he  must  say  sOy   and  must  state  the  grounds  of  his  claim^  Nuisance, 
i.  0.  ichcther  by  prescription^  grants  or  what,"] 
4.  The  plaintiff  has  been  guilty  of  laches,  of  which  the  following  are  par- 
ticulars : — 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  First  complaint. 

6.  As  to  the  plaintiff's  claim  for  damages,  the  defendant  will  rely  on  the  above 
grounds  of  defence,  and  says  that  the  acts  complained  of  have  not  produced  any 
damage  to  the  plaintiff.  [If  other  grounds  are  relied  on,  they  must  be  stated ^  e.  g.  the 
Statute  of  limitations  as  to  past  damage"]. 

(Signed) 
Delivered 

[Other  forms  are  given  in  the  Appendix,"] 


To  Actions /or  Recovery  of  Land.    Appendix  C,  Sect,  VI L 

1.  The  defendant  is  in  possession  of  the  premises  by  himself  or  his  tenant. 

2.  The  defendant  had  no  notice  to  quit. 

(Signed) 
Delivered 


Section  VIII. 
Counterclaims, 

The  defendant  lent  600/.  to  the  plaintiff  on  1st  May,  1832. 
The  defendant  counterclaims  600/. 

1.  The  defendant  has  suffered  damage  bv  the  plaintiff's  breach  of  a  contract  for 
the  sale  and  delivery  by  the  plaintiff  to  the  defendant  of  6,000  tons  of  Morthyr  steam 
coal  at  18«.  6</.  per  ton  F.O.B.  at  Cardiff  by  equal  monthly  deliveries  over  the  first 
hYe  months  of  1882. 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages : — 

£     s,   d. 
Difference  between  market  price  in  April  and  May,  and  the 

contract  price,  2«.  6(/.  per  ton  on  2,000  tons  ............     250    0    0 

The  defendant  counterclaims  260/. 

(Si^ed) 
Delivered 
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App.  E. 
Sect.  I. 


APPENDIX  E. 

FORMS  OF  REPLY,  &c.,  TO  BE  USED  PURSUANT  TO  ORDER  XIX., 

RULE  6. 


Section  I. 

18 


General  form. 


In  the  High  Court  of  Justice, 
Division. 


[Ua'c put  the  letter  and  nuttibei\'\ 

Between  Plaintiff, 

and 

Defendant. 


Reply. 

The  plaintiff  as  to  the  defence  says  that — 

1. 

2. 
The  plaintiff  as  to  tho  counter-claim  says  that — 

1. 

2. 


(Signed) 
Delivered 


To  actions  on 
a  guarantee  to 
which  defence 
raised  of  time 
given  to  the 
principal  and 
counterclaim 
for  non- 
delivery of 
goods. 


Reply. 

The  plaintiff  as  to  the  defence  says  that — 

1.  He  joins  issue. 

2.  The  agreement  giving  time   to  tho  principal   expressly  reserved   remedies 
against  the  surety. 

The  plaintiff  as  to  the  counter-claim  says  that — 

1.  The  defendant  was  not  ready  and  willing  to  accept  and  pay  for  the  goods. 

(Signed) 
Delivered 


Section  II. 
Example  of  a  Statement  of  Claim,  Defence^  and  Reply, 

18     .     \^l[e)'e  put  the  letter  and  number, '\ 

In  the  High  Court  of  Justice,  Between  A.  B.,  Plaintiff, 

Queen's  Bench  Division.  and 

CD.,  Defendant. 

Statement  of  Claim. 

The  plaintiff's  claim  is  for  work  done  and  materials  provided  by  the  plaintiff  for 
the  defendant  at  his  request. 
Particulars : — 

1882,  January  1  to  31  May.    To  rebuilding  house  at      £       «.    d, 
Wigan,  as  per  contract  dated  the  24th  December,  1881 . .  3,400    0    0 
To  extras  as  per  acoount  delivered    , 243    0    0 

3,643     0    0 
Paid  on  account    3,000    0    0 

Balance  due    643    0    0 

The  plaintiff  also  seeks  to  recover  interest  on  the  above  balance  from  the  31st 
May,  1882,  till  payment  or  judgment. 
Place  of  trial,  Lancashire,  Northern  Division. 

(Signed) 
Delivered  the  Ist  of  Janu&ry,  1883. 
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[Ileading  as  in  General  Form.']  App.  E. 

Defence  and  Counter-claim.  oect,  11. 


Defence. 
The  defendant  says  that^r- 

1.  Except  as  to  200/.,  parcel  of  the  money  claimed,  the  architect  did  not  grant  hia 
certificate  pursuant  to  the  contract. 

2.  As  to  200/.,  parcel  of  the  mone^  claimed,  the  defendant  brings  {or  has  brought) 
into  Court  200/.,  and  says  that  simi  is  enough  to  satisfy  the  plaintiff* s  claim  herein 
pleaded  to. 

Counter-claim. 
The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided  that  the  plaintiff 
should  complete  the  works  by  the  Slst  of  March,  1882,  or  in  default  pay  to  the  de- 
fendant 1/.  a  day  for  every  subsequent  day  during  which  the  works  snould  remain 
un6ni8hed,  and  they  so  remained  imfinished  for  61  days  to  the  Slst  of  May. 
The  defendant  counter-claims  61/. 

(Signed) 
DeUvered  the  22nd  of  January,  1883. 

[^Heading  as  in  General  Form.'] 

Reply. 
The  plaintiff  says  that — 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts  the  £  in 
satisfaction. 

Theplaintiff  as  to  the  counterclaim  says  that — 

3.  Tne  liquidated  damages  were  waived  by  ordering  extras  and  material  altera- 
tions in  the  works. 

4.  The  defenduit  waived  the  liquidated  damages  by  preventing  the  plaintiff  from 
having  access  to  the  premises  till  a  week  after  the  agreed  time. 

(Signed) 
Delivered  the  5th  of  February,  1883. 


Section  in. 

Defence  including  an  objection  in  Point  o/  Law. 

No.  1. 
[^Readinff.] 

Defence. 

The  defendant  says  that —  To  action  on 

1.  The  goods  were  not  supplied  to  E.  F.  on  the  guarantee.  a  guarantee 

2.  The  defendant  wHl  object  that  the  guarantee  discloses  a  past  comdderation  on  for  the  price 
the  face  of  it.  of  foods. 

(Si^ed) 
Delivered 
[Other  fonns  are  given  in  the  Appendix.] 
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App.  F. 

APPENDIX  F. 


FORMS  OF  JUDGMENT. 

No.   1. 
Default  of  Appearance  and  Defence  in  Case  of  Liquidated  Demand, 

18     .     [^Here  put  the  letter  and  number.'] 

In  the  High  Court  of  Justice,  Between  A.  B.  Plaintifl^ 

Di^-itfion.  and 

C.  D.  and  £.  F.  Defendants. 

30tli  November,  18     . 

Tlie  defendants  [or  the  defendant  CD.]  not  having  appeared  to  the  writ  of 
RummonA  herein  [or  not  having  delivered  any  defence],  it  is  this  day  adjudged  that 
the  plaintiff  recover  against  the  said  defendant  £  ,  and  oosta,  to  be  taj^»L 


No.  2. 

Interlocutory  Judgment  in  Default  of  Appearance  or  Defence  where 

Demand  unliquidated, 

[^Heading  as  in  Form  1.] 

The  day  of  18    . 

No  appearance  having  been  entered  to  the  writ  of  smmnons  or  no  defence  having 
been  delivered  by  the  defendant  herein. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  the  ralue 
of  the  goods  [{//-^damages  or  both,  m  the  ease  may  be]  to  be  assosBod. 


No.  8. 

Judgment  in  Default  of  Appearance  in  Action  for  Recovery  of  Land, 

[Heading  at  in  Form  1.] 
30th  November,  18     . 

No  appearance  having  been  entered  to  the  writ  of  summons  herein,  it  is  this  day 
adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the  indorsement  on  the 
writ  described  as 


No.  4. 

Judgment  in  Default  of  Appearance  and  Defence  after  AeuumetU  of 

Damages, 

{Heading  as  in  Form  I.] 

30th  November,  18    . 

The  defendants  not  having  appeared  to  the  writ  of  summons  herein  [or  not  faavinfir 
delivered  any  defence],  and  a  writ  of  inquiir,  dated  1876,  having  been  issued 

directed  to  the  sheriff  of  to  assess  the  damages  which  the  plaintiff  was  entitled 

to  recover,  and  the  said  sheriff  having  by  his  return  dated  the  18    ,  returned 

that  the  said  damages  have  been  assessed,  at  £  ,  it  is  adjudged  that  the  plain- 

tiff recover  £  and  costs  to  be  taxed. 
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No.  5.  App.  F. 

Judgment  after  Appearance  and  Order  under  Order  XIV.,  Rule  1. 

[Heading  as  in  Form  1.] 

The  day  of  18     . 

The  defendant  having  appeared  to  the  writ  of  summons  herein,  and  the  plaintiff 
having-  by  Ihe  order  of  ,  dated  the  day  of  18    ,  obtained  leave  to 

sign  judgment  under  the  Rules  of  the  Supreme  Court,  Order  XIV.,  Rule  1,  for 
[recite  orrfw]. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  £  [or 

possession  of  me  land  in  the  indorsement  on  tlie  writ  described  as  ]  and  costs 

to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer* s)  certificate  dated  the  day  of  18    . 


No.  6. 
Judgment  at  Trial  by  Judge  without  a  Jury, 

[Heading  as  in  Form  1.] 

[If  in  Chancery  Division^  name  ofJudgeA 

This  action  coming  on  for  trial  [the  day  of  and]  this  day,  before 

in  the  presence  of  counsel  for  the  plaintiff  and  the  defendants  [or,  if  some  of 
the  defendants  do  not  appear^  for  the  plaintiff  and  the  defendant  C.  D.,  no  one  appear- 
ing for  the  defendants  E.  F.  and  G-.  H.,  although  they  were  duly  served  with  notice 
of  trial  as  by  the  affidavit  of  filed  the  day  of  appears,]  upon 

hearing  the  probate  of  the  will  of  ,  the  answers  of  the  defendants  CD., 

E.  F.,  and  G.  H.,  to  interrogatories,  the  almwsion  in  writing,  dated  and 

signed  by  [Mr.  the  solicitor  for]  the  plaintiff  A.  B.  and  by  [Mr.  the 

solicitor  for]  the  defendant  C.  D.,  the  affidavit  of  filed  the  day  of  , 

the  affidavit  of  filed  the  day  of  ,  the  evidence  of  talcen  on 

their  oral  examination  at  the  trial,  and  an  exhibit  marked  X.,  being  an  indenture 
dated,  &c.  and  made  between  [parties],  and  what  was  alleged  by  counsel  on  both 
sides :  This  Court  doth  declare,  &o. 

And  this  Court  doth  order  and  adjudg^e,  &c. 


No.  7. 

Judgment  after  Trial  with  a  Jury. 

[Heading  as  in  Foi*m  1.] 
15th  November,  IS    . 

The  action  having  on  the  12th  and  13th  November,  18    ,  been  tried  before  the 
Honourable  Mr.  Justice  with  a  special  jury  of  the  county  of  ,  and  the 

jury  having  found  [state findings  as  in  officer's  certificate\  and  the  said  Mr.  Justice 
having  ordered  that  judgment  be  entered  for  the  plaintiff  for  £  and 

costs  [or  as  the  case  tnay  be"] :  Therefore  it  is  adjudged  that  the  plaintiff  recover 
against  the  defendant  £  and  £  for  his  costs  [or  that  the  plaintiff  recover 

nothing  against  the  defendant,  and  that  the  defendant  recover  against  the  plaintiff 
£  for  his  costs  of  defence,  or  as  the  case  mag  be"]. 


No.  8. 

Judgment  after  Trial  before  Referee. 

[Heading  as  in  Form  1.] 
30th  November,  18     . 

The  action  having  on  the  27th  November,  18  ,  been  tried  before  X.  Y.,  Esq.,  an 
official  [or  special]  referee,  and  the  said  X.  Y.  having  found?  [or  having  ordered 
that  judgment  bo  entered]  [state  substance  of  refereeU  certijlcate']^  it  is  this  day  ad- 
judged &at — 
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App.  F.  No.  9. 

Judgment  after  Trial  of  Questions  of  Account  by  Referee. 

[Heading  aft  in  Form  1.] 

The  day  of  18    . 

The  questions  of  nccoimt  in  this  action  hayinff  been  referred  to  and  he 

having  found  that  there  is  due  from  the  to  the  the  sum  of  £  and 

direct^  that  the  do  pay  the  costs  of  the  reference. 

It  is  this  day  adjudged  that  the  recover  against  the  said  £  and 

costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 


30th  November,  18 


No.  10. 

Judgment  upon  Motion  for  Judgment, 

[Heading  as  in  Fonn  1.] 


This  day  before  Mr.  X.  of  counsel  for  the  plaintiff  [or  as  the  ease  may  he\ 

moved  on  behalf  of  the  said  [utate  Judgment  moved  forj,  and  the  said  ifir.  X. 

having  been  heard  of  counsel  for  and  Mr.  Y.  of  counsel  for  the  Court 

adjudged 


No.  11. 
Judgment  after  Trial  hy  Court  without  Jury, 

[Heading  as  in  Form  1.] 

This  action  having  on  the  day  of  18    been  tried  before  and  the 

said  on  the  day  of  18    having  ordered  that  judgment  be  entered 

for  the  for  £ 

It  is  this  day  adjudged  that  the  recover  from  the  £  and  costs  to 

be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 

Judginent  entered  the  day  of  18    . 


No.  12. 

Judgment  in  pursuance  of  Order, 

[Heading  as  in  Form  1.] 

Pursuant  to  the  order  of  dated  18    whereby  it  was  ordered  and 

default  having  been  made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said  defendant  £ 
and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 
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No.  13.  App.  F, 

Judgment  on  Certificate  of  Registrar  of  County  Court, 

[Heading  as  in  Form  1.] 

The  day  of  18    . 

This  action  having  been  ordered  under  section  26  of  the  County  Court  Act,  1856 
(19  &  20  Vict.  c.  108),  to  be  tried  in  the  County  Court  of  ani  tlie  registrar  of 

that  Court  havinpf  ceribified  that  the  result  was 

It  is  this  day  (idjudged  that  recoTcr  against  £  and  costs  to  be 

taxed. 

The  above  cost.?  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer*  s)  certificate  dated  the  day  of  18    . 


No.  14. 
Judgment  for  Defendant's  Costs  on  Discontinuance. 

[Heading  as  in  Form  1.] 

The  day  of  ^^     •  . 

The  plaintiff  having  by  a  notice  in  writing  dated  the  day  of  18     , 

wholly  discontinued  tlus  action  or  withdrawn  his  claim  in  this  action  for  or  withdrawn 
so  much  of  his  claim  in  this  action  as  relates  to  [or  as  the  rase  mag  be"]. 

It  is  this  day  adjudged  that  the  defendant  recover  against  the  plamtiff  costs  to  be 
taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 


No.  15. 
Judgment  for  Plaintiff*  s  Costs  after  Confession  of  Defence, 

[Heading  as  in  Form  1 .] 

The  day  of  18    . 

The  defendant  in  his  defence  herein  having  alleged  a  ground  of  defence  which 
arose  after  the  commencement  of  this  action,  and  the  plaintiff  having  on  the 
day  of  18    delivered  a  confession  of  that  defence. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  costs  to 
be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 


No.  16. 
Judgment  for  Costs  after  Acceptance  of  Money  paid  into  Court, 

[Heading  as  in  Form  1.] 

The  day  of  18     . 

The  defendant  having  paid  into  Court  in  this  action  the  sum  of  £  in  satis- 

faction of  the  plaintiff's  claim,  and  the  plaintiff  having  by  his  notice  dated  the 
day  of  18      I  accepted  that  sum  in  satisfaction  of  his  entire  cause  of  action, 

and  the  plaintiff's  costs  herein  having  been  taxed,  and  the  defendant  not  having 
paid  the  same  within  forty- eight  hours  after  the  said  taxation ; 

It  la  this  day  adjudged  that  the  plaintiff  recover  against  the  defendant  costs  to 
be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  (taxing 

officer's)  certificate  dated  the  day  of  18    . 
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App.  F.  No.  17. 

Judgment  where  no  Judgment  entered  at  Trial  by  Jury, 

[Heading  at  in  Form  1.] 
The  day  of  18     . 

This  action  having  on  the  18     been  tried  before  and  a  jury 

of  the  of  ,  and  the  juiy  having  found  and  the  not  having 

thought  fit  to  order  any  judgment  to  be  entered  .    Kow  on  motion  before 

the  Court  for  judgment  on  behalf  of  the  ,  the  Court  having 

It  is  this  day  adjudged  that  the  recover  against  the  the  sum  of  •£ 

and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  master's 

certificate  dated  the  day  of  18     . 

Judgment  entered  the  day  of  18     . 


No.  18. 
Judgment  on  Motion  after  Trial  of  Issue, 

[Heading  as  in  Form  1.] 
The  day  of  18     . 

The  issues  or  questions  of  fact  arising  in  this  action  [or  cause  or  matter]  by  the 

order  dated  the  day  of  ordered  to  be  tried  before  having  on  the 

day  of  been  tried  before  and  the  ha\nng  found  .     Now 

on  motion  before  the  Court  for  judgment  on  behalf  of  the  ,  the  Court 

having 

It  is  this  day  adjudged  that  the  recover  against  the  the  snxn  of 

£  ,  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by  a  master^s 

certificate  dated  the  day  of  18     . 

Judgment  entered  the  day  of         18     . 


APPENDIX  G. 
PAET  I. 

FORMS  OF  PRAECIPE. 

No.  1. 

Of  Fieri  Facias, 

[18    .    Here  put  the  letter  and  number  J] 
In  the  High  Court  of  Justioe,  'Between  A.  B.  PlaintifP, 

Division.  and 

C.  B.  and  others,  Defendants. 

Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to  levy  against  C.  D. 

the  sum  of  £  and  interest  thereon  at  the  rate  of  £  per  centum  per 

ftfinnm  from  the  day  of  [and  £  costs]  to  judgment  [or  order] 

dated  day  of 

[Taxing  officers'  certificate,  dated  day  of  .] 

X.  T.,  solicitor  for  [party  on  uhote 
behaffwrit  is  to  issue"]. 
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No.  2. 

O/ElegiL 

{Ilcading  as  in  Form  1.] 

Seal  a  writ  of  elegit  directed  to  the  aheriff  of  against  of  in  the 

county  of  for  not  paying  to  A.  B.  the  sum  of  £  together  with  interest 

thereon,  from  the  day  of  [and  the  sum  of  £  for  costs  J  with  interest 

thereon  at  the  rate  of  4/.  per  centum  per  annum. 
Judgment  [or  order]  oated  day  of  18 

[Taxing  officer*s  certificate,  dated  day  of  18       J 

X.  Y., 

Solicitor  for 


App.  G. 
Pt.  I. 


No.  3. 

Of  Venditioni  Exponas. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  yenditioni  exponas  directed  to  the  sherifP  of  to  sell  the  goods 

and  of  C.'D.  taken  under  a  writ  of  fieri  facias  in  this  action  tested  day 

of  .  X.  Y., 

Solicitor  for 


No.  4. 
Of  Fieri  Facias  de  Bonis  Ecclesiasiicis. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  fieri  facias  de  bonis  ecdesiasticis  directed  to  the  Bishop  [or  Arch* 
bishop,  as  the  ease  may  be]  of  to  levy  against  C.  D.  the  sum  of  /. 

Judgment  [or  orderTdated  day  of 

[Taxing  officer's  certificate  dated  day  of  .] 

Solicitor  for 


No.  5. 

0/  Sequestrari  Facias  de  Bonis  Eschsiasiicis, 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Bishop  of  against  G.  D. 

for  not  paying  to  A  B.  the  sum  of  /. 


No.  6. 

Of  Writ  of  Sequestration. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  sequestration  against  C.  D.         for  not  at  the  suit  of  A.  B. 

directed  to  [names  of  Cottimissiofiers'], 
Order  dated  day  of 
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App.  G. 
Pt.  I. 
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No.  7. 
Of  Writ  of  Possession. 

[^Heading  as  in  Form  1.] 
Seal  a  writ  of  possession  directed  to  the  sheriff  of 


A.  B.  of 

Judgment  dated  day  of 


to  deSiver  posBesaiofn  to 


of 


No.  8. 

Of  Writ  of  Delivery. 

[Heading  as  in  Form  1.] 
Seal  a  writ  of  delirery  directed  to  the  sheriff  of 


to  make  deliveiy  to  A.  B. 


No.  10. 

Of  Writ  of  Attachment. 

[Heading  as  in  Form  1.] 

Seal  in  pnrsuance  of  order  dated  day  of  an  attachment  directed  to  the 

sheriff  of  against  C.  D.  for  not  delivering  to  A.  B. 


No.  11. 

Of  Distringas  against  Ex-Sheriff. 

{Heading  as  in  Form  1.] 

Seal  a  writ  of  distring^  nuper  vicecomitem  quod  venditioni  exponat,  directed  to 
the  sheriff  of  ,  to  sell  the  goods  and  of  taken  under  a  writ  of 

fieri  facias  in  this  action  tested  the  day  of  18        . 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 


No.  12. 

Of  Inquiry. 

[Heading  as  in  Form  1.] 
Seal  a  writ  of  inquiry  directed  to  the  sheriff  of 


this  action. 

Judgment  dated 

Dated  the  day  of 

(Siffned) 
(Address) 

Solicitor  for  the 


18 


to  aaseas  the  damages  in 
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No.  13.  ^'^' 

Of  Certiorari, 

[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  certiorari  directed  to 

Dated  the  day  of  18 

(Si«ied) 
(AddresB) 

Solicitor  for  the 


No.  14, 
Of  Prohibition. 

18        .    [Sert  put  letter  and  number.'] 

In  the  High  Court  of  Justice,  &c. 

Division. 

In  the  matter  of  a  certain  now  depending  in  the  Court. 

Between  FlaintifP, 

and 

Defendant. 
Seal  a  writ  of  prohibition  directed  to  the  judge  of  the  above-named  Court 
and  to  the  above-named  plaintiff  to  prohibit  them  nom  further  proceeding  in  the 
said  18 

Dated  the  davjof  18 

(Sipied) 
(Addree) 

Solicitor  for  the 


No.  15. 
0/  Mandamus. 

[IIe€tding  at  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  mandamus  directed  to 

commandmg  to  returnable 

Dated  the  dav  of  18 

(8i«ied) 
(Address) 

Solicitor  for  the 


No.  16. 
Of  Habeas  Corpus  ad  Testijicandum. 

[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  habeas  corpus  ad  testificandum 

directed  to  the  to  bring  before 

Dated  the  day  of  18 

(Siped) 
(Address) 

Solicitor  for  the 

JIB2 


612  FORMS  OF  THE  SUPREME  COURT,  1883. 

App.G.  No.  17. 

• Of  Commission  to  examine  Witnesses, 

[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  in  the  nature  of  a  mandamus  or 

commission  to  examine  witnesses  directed  to  • 

Dated  the  day  of  IS 

(Signed) 
(Addreas) 

Solicitor  for  the 


No.  18. 

Of  Commission  of  Partition. 

{Heading  at  in  Farm  1.] 

Seal  in  pursuance  of  order  dated  ,  a  commisdon  of  partitioii  directed  to 

returnable 

Dated  the  day  of  18    . 

(Siflrned) 
(Address) 

Solicitor  for  the 


No.  19. 


Of  Amended  Summons. 

[Heading  as  in  Form  1.] 

Amend  in  pursuance  of  order  [or  fiat]  dated  the  writ  of  smnmoaoa  in  this 

action  hy[8et  ottt  amendments  when  required^. 
Dated  the  da j  of  18    . 

(Siflrned) 
(Address) 

Solicitor  for  the 


No.  20. 

Of  Renewed  Summons. 

[Heading  as  in  Form  1 .] 

Seal  in  pursuance  of  order  dated  ,  a  renewed  writ  of  summons  in  this  actioQ 

indorsed  as  follows 

Dated  the  daj  of  18    . 

(Siflrned) 
(Addi-ess) 

Solicitor  for  the 


No.  21. 
Of  Subpcena. 

[Heading  as  in  Form  1.] 

Seal  writ  of  subpoena  on  behalf  of  the  directed  to  retom- 

able 

Dated  the  day  of  18    . 

(Simed) 
(Address) 

Solicitor  for  the 
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Enter  this  action  for  trial. 

Dated  the  day  of 

(Signed) 
(Address) 


No.  22. 

Entry  of  Action  for  TriaL 
{Heading  <u  in  Fonn  1.] 


18 


No.  23. 
Entry  of  Appeal. 

{Heading  as  in  Form  1.] 

Enter  this  appeal  from  the  order  \pr  judgment]  of 
day  of  ,  18    . 

Dated  the  day  of  18    . 

(Signed) 
(Address) 


App.  G. 
Pt.  I. 


in  this  action,  dated  the 


No.  24. 
Entry  for  Argument  generally, 

[Heading  a*  in  Form  1.] 
Set  down  for  argument  the 


Dated  the 
(Si^ed) 
(Address) 


day  of 


18 


No.  25. 
Entry  of  Special  Case, 

{Heading  as  in  Fonn  1.] 
day  of 


Set  down  the  dated  the 

referee  in  this  for  hearing  as  a  special  case. 

Dated  the  day  of  18    . 

(Signed) 
(Aadrcss) 


18    .of  Mr. 


the 


No.  26. 
Memorandum  of  Service  of  Notice  of  Judgment. 

{Heading  as  in  Form  1.] 
Enter  memorandum  of  service  of  notice  of  judgement  made  in  this  action,  and 


dated  the 


day  of 


18    ,  on  the  under-mentioned  persons,  viz. : — 


Name  of  Fiutjr  served. 

Date  of  Senrioe. 

• 

Dated  the 


day  of 
(Signed) 
(Address) 


18    . 
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^^;^'  No.  27. 

Search. 

[^ffeaditiff  a$  in  Form  1.] 

Search  for 

Dated  the  day  of  18    . 

(Siimed) 
(Address) 

Agent  for 

Solicitor  for 


No.  28. 
Memorandum  on  Notice  of  Judgment. 

Take  notice  that  from  the  time  of  the  service  of  this  notice  you  [or  as  the  ce^  may 
bfy  the  infant  or  person  of  unsound  mind]  will  be  bound  by  the  proceedings  in  the 
above  cause  in  the  same  manner  as  if  you  [or  the  said  infant  or  person  of  un&ound 
mind]  had  been  originally  made  a  party  and  that  you  [or  the  said  infant  or  pen«an 
of  unsound  mind]  may,  on  entering  an  appearance  at  tbe  central  office,  attend  the 
proceedings  under  the  within-mentioned  judgment  [or  order]  and  that  you  [or  the 
said  infant  or  person  of  unsound  mind]  may  within  one  month  after  the  eer^dc^  of 
this  notice  apply  to  the  Court  to  add  to  the  judgment  [or  oider]. 


APPENDIX   H. 

FORMS  OP  WRITS. 

No.  1. 
Writ  of  Fieri  Facias. 

18     .     [Here  put  the  letter  and  numier.'l 
18    .    B.  No. 
In  the  High  Court  of  Justice,  Between  A.  B.  Plaintiff, 

Division.  and 

C.  D.  Defendant. 
Victoria,  by  the  ^ace  of  Gk)d,  &c.  of  Great  Britain  and  Ireland  Queen, 

Defender  of  the  Faith, 

To  the  sheriff  of  greeting. 

We  conunand  you  that  of  the  goods  and  chattels  of  C.  D.  in  tout  bailiwick  you 
cause  to  be  made  the  sum  of  £  and  also  interest  thereon  at  the  rate  of  £ 

per  centum  per  anntmi  from  the  day  of  *  which  said  sum  of  money  and 

mterost  were  lately  before  us  in  our  High  Court  of  Justice  in  a  certain  action  [or 
certain  actions,  a*  the  case  may  he]  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant 
[or  in  a  certain  matter  there  depending  intituled  *'In  the  matter  of  E.  P.'*  «  the 
case  may  be"]  by  a  judgment  [or  order,  <m  the  case  may  be"]  of  our  said  Court,  bearing 
date  the  day  of  adjudged  [or  ordered,  as  the  ease  may  ^]  to  be  paid  by 

the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  judgment  [or  order, 
as  the  ease  may  be"]  mentioned,. and  which  oosts  have  been  taxed  and  allowed  by  one 
of  t^e  taxing  officers  of  our  said  Court  at  the  sum  of  /.  as  appears  by  the 

certificate  of  the  said  taxing  officer,  dated  the  day  of  .    Ana  that  of  Uie 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  tou  further  cause  to  be  made 
the  said  sum  of  £  [costs]  together  with  interest  thereon  at  the  rate  of  £4  per 

centum  per  annum  from  the  day  of  ,*  and  that  you  have  that  money  ud 


*  Day  of  the  judgment  or  order,  or  day  on  which  money  directed  to  be  paid,  or 
day  from  which  interest  is  directed  by  the  oxder  to  run,  as  the  oase  may  be. 
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interest  before  us  in  our  said  Court  immediately  after  the  execution  hereof  to  be  paid       App.  H. 

to  the  said  A.  B.  in  pursuance  of  the  said  judgment  [or  orderi  as  the  case  may  icj.  

And  in  what  manner  tou  shall  have  executed  this  our  writ  malce  appear  to  us  m 
our  said  Court  immediately  after  the  execution  thereof.    And  have  there  then  this 
writ. 
Witness,  &c. 


No.  2. 

Fieri  Facias  on  Order  for  Costs* 

{JECeadinff  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  greeting : 

We  command  jon,  that  of  the  goods  and  chattels  of  in  your  bailiwickyou 

cause  to  be  made  tiie  sum  of  for  certain  costs  which  by  an  order  of  our  lugh 

Court  of  Justice  dated  the  day  of  18    were  oraered  to  be  paid  by  &e 

said  to  and  which  hare  been  taxed  and  allowed  at  the  said  sum,  and 

interest  on  the  said  sum  at  the  rate  of  4/.  per  centum  per  annum  from  the  day 

of  18,  and  that  you  hay e  the  said  sum  and  interest  before  us  in  our  said  Court, 

immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  .    And  in 

what  manner,  &o.    And  have  there  then  this  writ. 

Witness,  &c. 

Levy  £  and  £  for  costs  of  execution,  &c.,  and  also  interest  on  £ 

at  4/.  per  centum  per  annum  from  the  day  of  18,  until  payment ;  besides 

sherin's  poundage,  officers'  fees,  costs  of  levying,  and  all  other  legal  incidental 
expenses. 

This  writ  was  issued  by,  &c.,  of  agent  for  of  solicitor      for 

the 
The  is  a  and  resides  at  in  your  bailiwick. 


No.  3. 

Writ  of  Elegit*  •  The  writ  of 

elegit  no 
[Heading  at  in  Form  1.]  longer  ex- 

Victoria,  by  the  grace  of  God,  &c.  *cnds  to 

To  the  sheriff  of  greeting.  goods ;  see 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action  [or  certain  actions,  Bankruptcy 
at  the  cote  may  be]  there  depending,  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant  Act,  1883, 
[or  in  a  certain  matter  there  depending,  intituled  **  In  the  matter  of  E.  F."  at  the  b.  146. 
cate  may  be^hy  a  judgment  [or  order,  as  the  case  may  be]  of  our  said  Court  made  in 
the  said  action  [or  matter,  at  the  cate  may  be],  and  bearing  date  the  day 

of  ,  it  was  adjudged  [or  ordered,  at  the  cate  may  be]  that  C.  D.  should  pay  unto 

A.  B.  the  Slim  of  /.,  together  with  interest  thereon  after  the  rate  of  /. 

per  centum  per  annum  from  the  day  of  ,  together  also  with  certain  costs 

as  in  the  said  judgment  [or  order,  at  the  cate  may  be^  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  one  of  the  taxmg  officers  of  our  said  Court, 

at  the  sum  of  L  as  appears  by  the  certificate  of  the  said  taxing  officer,  dated 

the  day  of  .    Ajid  afterwards  the  said  A.  B.  came  into  oi2r  said  Court, 

and  according  to  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattds  of  the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rente,  and  hereditaments,  including  lands  and  hereditamente  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick  as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in  the  year  of  our  Lord  t  or 

at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  l^e  said  day  of 

or  at  any  time  afterwards  had  any  disposing  power  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his  own  l^nefit,  to  hold  to  him  the  said  goods 
and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 

t  The  day  on  which  the  judgment  or  order  was  made. 
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App.  H.        tenure  thereof,  to  him  and  to  hk  assigns,  until  the  said  two  several  smxiB  of  L 

and  /.  together  with  interest  upon  the  said  sum  of  /.  at  the  rate  of 

I,  per  centum  per  annum  from  the  said  daj  of  and.  on  the  said 

sum  of  /.  (costs)  at  the  rate  of  41.  per  centum  per  annum  from  the  day 

of  shall  have  been  levied.      Therefore  we  command  you  that  'vrithout  delay 

you  cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and  eztent  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  bea^^ts 
of  the  plough,  and  also  all  such  lands  and  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cnstonuury  tenure, 
in  your  bailiwick  as  the  said  G.  D.,  or  any  person  or  persons  in  trust  for  him  -waa  or 
were  seised  or  possessed  of  on  the  said  day  of  ,*  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  the  said  day  of  ,•  or  at  any 

time  afterwards  had  any  disposing  power  which  he  might  without  the  aasent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  landa,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns  imtil  the  said  two  sev^^  smns 
of  /.  and  /.  together  with  interest  as  aforesaid,  shall  have  been  levied. 

And  in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us  in  our 
Court  aforesaid,  immediately  after  the  execution  thereof,  under  your  seals,  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement.    And 
have  there  then  this  writ. 
Witness,  &c. 


No.  4. 

Writ  of  Venditioni  Exponas. 

[Seading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &o. 

To  the  sheriflP  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and  chatteLs  of 
C.  D.  [^here  recite  the  fieri  facias  to  the  endX.    And  on  the  day  of  you 

returned  to  us  in  the  Division  of  our  High  Court  of  Justice  aforesaid,  that  hy 

virtue  of  the  said  writ  to  you  directed  you  had  taken  goods  and  chatteLs  of  the  said 
C.  D.  to  the  value  of  the  money  and  interest  aforesaid,  which  said  goods  and  chattels 
remained  in  your  hands  imsold  for  want  of  buyers.  Therefore,  we  being  desirous 
that  the  said  A.  B.  should  be  satisfied  his  money  and  interest  aforesaid,  command 
you  that  you  expose  to  sale  and  sell,  or  cause  to  be  sold,  the  goods  and  chatty  of 
the  said  C.  D.,  by  you  in  form  aforesaid  taken,  and  every  part  thereof,  for  the  best 
price  that  can  be  gotten  for  the  same,  and  have  the  money  arising  from  such  sale 
Def ore  us  in  our  said  Court  of  Justice  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  A.  B.    And  have  there  then  this  writ. 

Witness,  &c. 


No.  6. 
Writ  of  Fieri  Facias  de  Bonis  Fcclesiasticis, 

\Eeading  as  in  Form  1.] 

Victoria,  by  the  grace  of  Grod,  &o. : 
To  the  Bight  Reverend  Father  in  Qod  {John"]  by  Divine  permission  Lord  Bishop 
of  greeting :  We  command  you,  that  of  the  ecclesiastical  goods  of  C.  D.,  deik 

in  your  diocese,  you  cause  to  be  made  I,  which  lately  before  us  in  our  High 

Court  of  Justice  in  a  certain  action  [or  certain  actions,  as  the  ease  may  be"]  wherein 
A.  B.  is  plaintiff  and  C.  D.  is  defendcmt  [or  in  a  certain  matter  there  depending, 
intituled  **  In  the  matter  of  E.  F.,"  a«  /A«  case  tnay  be"],  by  a  judgment  [or  order,  as 
the  ease  may  be\  of  our  said  Court  bearing  date  the  day  of  ,  was  adjudared 

[ot*  ordered,  as  the  case  may  be"]  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  togemer 
with  interest  on  the  said  sum  of  at  the  rate  of  /.  per  oentum  per  annum, 

*  The  date  of  the  oertiBcate  of  taxation.    The  writ  must  be  so  moulded  as  folloir 
the  substance  of  the  judgment  or  order. 
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from  tho  day  of  and  have  that  money,  together  with  such  interest  as       App.  H. 

aforesaid,  before  us  in  our  said  Court  immediately  aftor  the  execution  hereof,  to  be • 

rendered  to  the  said  A.  B.,  for  that  our  sheriff  of  returned  to  us  in  our  said 

Court  on  [or  '*  at  a  day  now  past  *']  that  tho  said  C.  D.  had  not  any  goods  or 

chattels  or  any  lay  fee  in  his  bailiwick  whereof  he  could  cause  to  be  made  the  said 
/.  and  interest  aforesaid  or  any  part  thereof,  and  that  the  said  C.  D.  was  a 
beneficed  derk  (to  wit)  rector  of  rectory  [or  vicar  of  the  vicarage]  and  parish  church 
of  ,  in  the  said  sheriff *s  county,  and  within  your  diocese  [as  in  the  returti]* 

And  in  what  manner,  &c. ;  And  have  you  there  then  this  writ. 
Witness,  &o. 


No.  6. 

Writ  of  Fieri  Facias  to  the  Archbishop  de  bonis  Ecclesiasticis  during  the 

vacancy  of  a  Bishop^ s  See, 

Victoria,  by  tho  grace  of  God,  &c.  To  tho  Right  Reverend  Father  in  God  [/oA/il 
by  Divine  Providence  Lord  Archbishop  of  Canterbury,  Primate  of  all  England  and 
Metropolitan,  greeting :  We  command  you,  that  of  tne  ecclesiastical  goods  of  C.  D., 
derk  in  the  ^ocese  of  which  is  within  the  province  of  Canterbury,  as  ordinary 

of  that  church,  the  episcopal  see  of  now  being  vacant,  you  cause  to  be  made 

[&c.,  eonelude  as  in  the  preceding  fonn'\. 


No.  7. 
Writ  of  Sequestrari  Facias  de  bonis  Ecclesiasticis, 

[Heading  as  in  Fonn  1.] 

Victoria,  by  tho  grace  of  God,  &c.  To  the  Right  Reverend  Father  in  God  [John"] 
by  Divine  permission  Lord  Bishop  of  gfreeting :  Whereas  we  lately  oommandea 

our  sheriff  of  .  that  he  should  omit  not  by  reason  of  any  liberty  of  his  county, 

but  that  he  should  enter  the  same,  and  cause  [to  be  made,  if  after  the  return  to  a  fieri 
faciaSf  or  delivered,  ^  after  the  return  to  an  elegit^  ^e.,  and  in  either  case  recite  the 
fonner  icrit'].    And  whereupon  our  said  sheriff  of  on  [or  *'  at  a  day  past  *'] 

returned  to  us  in  the  Division  of  our  said  Court  of  Justice,  that  the  said  C.  D. 

was  a  beneficed  clerk  ;  that  is  to  say,  rector  of  the  rectory  [or  vicar  of  the  vicarag^l 
and  parish  church  of  in  the  county  of  ,  and  within  your  diocese,  ana 

that  ho  had  not  a^  g^oods  or  chattels,  or  any  lay  fee  in  his  bailiwick  [here  follow  the 
icords  of  the  sherifTs  retunC[,  Therefore,  we  conmiand  you,  that  you  enter  into  the 
said  rectory  [or  vicarage]  and  parish  chtux^h  of  ,  and  take  and  sequester  the 

same  into  your  possession,  and  that  you  hold  tho  same  in  your  possession  until  you 
shall  have  levied  the  said  /.  and  interest  aforesaid,  of  the  rents,  tithes,  rent- 

charges  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  thereof, 
and  other  ecclesiastical  goods  in  your  diocese  of  and  bdonging  to  the  said  rectory 
[or  vicarage]  and  pariui  church  of  and  to  the  said  C.  D.  as  rector  [or  yicar] 

thereof  to  be  rendered  to  the  said  A.  B.,  and  in  what  manner,  &c. 

And  have  yon  there  then  this  writ. 

Witness,  &c. 


No.  8. 
Writ  of  Possession, 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.    To  the  sheriff  of  ,  greeting :  Whereas 

lately  in  our  High  Court  of  Justice,  by  a  judgment  of  the  Division  of  the 

same  Court  [A.  B.  recovered]  or  [E.  F.  was  ordered  to  deliver  to  A.  B.]  possession 
of  all  that  with  the  appurtenances  in  your  bailiwick :  Therefore,  we  command 

you  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  yeu  enter 
the  same,  and  without  delay  you  cause  the  said  A.  B.  to  have  possession  of  the  said 
land  and  premises  with  the  appurtenances.    And  in  what  manner,  &o. 

And  have  yon  there  then  this  writ. 

Witness,  Ac. 
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App.  H.  No.  10. 

Writ  of  Delivery, 

[Keadinff  om  in  Form  1.] 

Victoria,  by  the  fprscQ  of  Gk>d,  &c.    To  the  sheriff  of  greeting :  Wo  com- 

mand  you,  that  without  delay  you  cause  the  following  chattels,  that  is  to  saj  [_hrre 
enumerate  the  chatteh  recornrd  by  thejudgmctU  or  order  for  the  return  of  which  exenttxoH 
has  Itcen  ordered  to  iMue]^  to  be  returned  to  A.  B.,  which  the  said  A.  B.  lately  in  our 
High  Court  of  Justice  recoTcred  against  C.  D.  ^ar  C.  B.  was  ordered  to  deliTcr  to 
the  said  A.  B.]  in  an  action  in  the  Division  of  our  said  Court.*     And  we 

further  command  you,  that  if  tbe  said  chattels  cannot  be  found  in  your  bailiwick, 
you  distrain  the  paid  C.  D.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that 
neither  the  paid  C.  D.  nor  any  one  for  him  do  lay  hands  on  the  same  until  the  said 
C.  D.  render  to  the  said  A.  B.  the  said  chattels.f 

And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &c. 


No.  11. 


The  like  J  hU  ifisiead  of  a  distress  until  the  chattel  is  returned^  command' 
ing  the  Sheriff  to  levy  on  defendant's  goods  the  assessed  value  of  it. 

[Froeecd  as  in  the  preceding  foi'm  until  the*,  and  then  thus:"]  And  we  further  com- 
mand you  that  if  the  said  chattels  cannot  bo  found  in  your  bailiwick,  of  the  goods 
and  chattels  of  the  said  C.  D.  in  yoiir  bailiwick  you  cause  to  £  [the 

assessed  value  of  the  chatteU],f  ^  And  in  what  manner,  &c. 

And  have  you  there  then  Ihis  writ. 

Witness,  &c. 

[ffin  either  of  the  preceding  forms  it  it  icished  to  include  damages^  eoits,  and  interest, 
proceed  to  the  f  and  continue  thw."] 

And  we  further  command  you  that  of  the  goods  and  chattels  of  the  said  G.  D.  in 
your  bailiwick,  you  cause  to  oe  made  the  sum  of  £  [damages'].  And  also  interest 

thereon  at  ^e  rate  of  £4  per  centum  per  annum,  from  uie  day  of  which 

said  sum  of  money  and  interest  were  m  the  said  action  by  the  judgment  therein  [or 
by  order  dated  Ihe  day  of        ^    ]  adjudged  [or  ordered]  to  be  paid  by  the  said 

C.  D.  to  A.  B.  together  with  certain  costs  in  the  said  judgment  [or  ordcor]  men- 
tioned, and  which  oosto  have  been  taxed  and  allowed  by  one  of  the  taxing  offioerv  if 
our  said  Court  at  the  sum  of  £  as  appears  by  the  certificate  of  the  said  taxing* 

officer  dated  the  day  of  .    And  that  of  the  goods  and  chattels  of  the 

said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the  said  sum  of  £ 
[costs],  together  with  interest  thereon  at  the  rate  of  £4  per  centum  per  annum  from 
the  day  of  and  that  you  have  that  money  and  interest  before  us  in  our 

said  Court  immediately  after  the  execution  hereof  to  be  paid  to  the  said  A.  B.  in 
pursuance  of  the  said  judgment  [or  order]. 

And  in  what  manner,  &o. 

And  have  you  there  this  writ. 

Witness,  &c. 


No.  12. 

Writ  of  Attachment. 

{^Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  Gk)d,  &c.    To  the  sheriff  of  greeting. 

We  command  you  to  attach  C.  D.  so  as  to  have  him  before  us  in  the  Divi- 

sion of  our  High  Court  of  Justice  wheresoever  the  said  Court  shall  then  be,  there  to 
answer  to  us,  as  weU  touching  a  contempt  which  he  it  is  alleged  hath  oommitted 
against  us,  as  also  such  other  matters  as  shall  bo  then  and  there  laid  to  his  charge, 
and  further  to  perform  and  abide  such  order  as  our  said  Court  shall  make  in  this 
behalf,  and  hereof  fail  not,  and  bring  this  writ  with  you. 

Witness,  &c. 
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No.  13.  -^PP'  H> 

Writ  of  Sequestration, 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  Gk)d,  &o.  To  [names  of  not  less  than  four  Commissioners'] 
groeiing. 

"Whereas  latdy  in  the  DiTision  of  our  High  Court  of  Justice  in  a  certain 

action  there  depending,  wherein  A.  B.  is  plaintiff  and  G.  D.  and  others  are  defendants 
[or,  in  a  certain  mattOT  then  depending,  mtituled  **  In  the  matter  of  E.  F.,"  as  the 
etue  matf  ^]  by  a  judgment  [or  Ofder,  as  the  case  may  be"]  of  our  said  Court  made  in 
the  said  action  [or  matter],  and  beanng  date  the  day  of  ,  187  ,  it  was 

ordered  that  the  said  C.  D.  ^ould  [pay  into  Court  to  the  credit  of  the  said  action 
the  sum  of  /.,  or,  as  the  ease  may  be],    EJiow  ye,  therefore,  that  we,  in  con- 

fidence of  your  prudence  and  fidelity,  have  given,  and  by  these  presents  do  give  to 
you,  or  any  three  or  two  of  you,  full  power  and  authority  to  enter  upon  all  the 
messuages,  lands,  tenements,  and  real  estate  whatsoeyer  of  the  said  CD.,  and  to 
collect,  reoeiye,  and  sequester  into  your  hands  not  only  all  the  rents  and  profits  of 
his  said  messuages,  lands,  tenements,  and  real  estate,  but  also  all  his  goods,  chattels, 
and  personal  estates  whatsoeyer ;  and  therefore  we  command  you,  any  three  or  two 
of  you,  that  you  do  at  certain  proper  and  conyenient  days  and  hours,  go  to  and 
enter  upon  all  the  messuages,  lands,  tenements,  and  real  estates  of  the  said  C.  D., 
and  that  you  do  collect,  t&e,  and  aet  into  your  hands  not  only  the  rents  and  profits 
of  his  said  real  estate,  but  also  bX\.  his  goods,  chattels,  and  personal  estate,  and  de- 
tain and  keep  the  same  under  seauestration  in  your  hands  until  the  said  CD.  shall 
[pay  into  Court  to  the  credit  of  uie  said  action  the  sum  of  /.,  or,  as  the  case  may 

K,Tclear  his  contempt,  and  our  said  Court  make  other  order  to  the  contrary. 

Witness,  &c. 


No.  14. 

DUtringae  againet  Ex-Sheriff. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  Gk)d,  &c.,  to  the  sheriff  of  greeting. 

We  command  you  that  you  distrain  late  sheriff  of  your  county  aforesaid  by 

all  his  land  and  chattels  in  your  baUiwick,  so  that  neither  he  nor  any  one  by  him 
do  lay  hands  on  the  same  until  you  shall  haye  another  command  from  us  in  that  be- 
half, and  that  you  answer  to  us  for  the  issues  of  the  same,  so  that  the  said 
expose  for  sale  and  sell  or  cause  to  be  sold  for  the  best  price  that  can  be  gotten  for 
the  same,  those  g^oods  and  chattels  which  were  of  in  your  bailiwick,  to  the 

value  of  /.,*  the  sum  of  /.  which  lately  before  us  in  our  High  Court  *  **  ^^ 

of  Justice  in  a  certain  action  wherein  plaintiff  and  defendant  ,  by  amount  of," 

at  of  our  said  Court  bearing  date  the  day  of  ,  was {  to  be  or  "part  of." 

paid  by  the  said  to  the  said  and  of  the  sum  of  /.,  the  amount  at  f  <<  judg- 

which  the  costs  in  the  said  t  mentioned  have  been  taxed  and  allowed,  and  of  ment"  or 

interest  on  the  said  sum  of  I,  at  the  rate  of  4/.  per  centum  per  annum  from  the  <<  order." 

day  of  ,  and  onthesaid  sum  of  I.  at  the  same  rate  from  the  .  ^^^.  j^,, 

day  of  ,  which  goods  and  chattels  he  lately  took  bjr  virtue  of  our  writ,  and  +   u  J5  £? f» 

which  remain  in  his  hands  for  want  of  buyers,  as  the  said  late  sheriff  hath  lately  ^'    oraered. 
returned  to  us  in  our  said  Court.    And  have  the  money  arising  from  such  sa£e 
before  us  in  our  said  Court  immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  ,  and  have  there  then  this  writ. 

Witness,  &o. 

This  writ  was  issued  by,  &c. 

The  defendant  is  a  and  resides  at  in  your  lailiwick. 
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App.  J. 

^ APPENDIX  J. 


FORMS  OF  SUBPOENA,   &c. 
No.  1. 

Suhptena  Ad  Testificandum  {General  Form), 

18    .    [HerejnU  the  letter  and  number  I\ 

In  the  High  Comt  of  Justice.  Between  Plaintiff, 

Division.  and 

Defendant. 

Victoria,  \fv  the  grace  of  Ood,  &c.  to  \(he  namet  of  three  icUn£$8et  may  he  uueritd] 
greeting :  We  oonunand  you  to  attend  before  at  on  da,j  Ute 

day  of  18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day 

until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the  plaintiff  [or 
defendant]. 

Witness,  &c. 


No.  2. 

Habeas  Corpus  ad  Testificandum. 

[Heading  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.  to  the  [hewer  of  eur  prison  af^ 
We  command  you  that  you  bring  ,  who  it  is  said  is  detained  in  our  piiaon 

under  your  custody  ,  before  at  on  day  the  day  of 

at  the  hour  of  in  the  noon,  and  so  from  day  to  day  untU  the  above  action 

is  tried,  to  give  evidence  on  behalf  of  the  .    And  that  immediately  after  the 

said  ^all  have  so  given  his  evidence  you  saf dy  conduct  him  to  the  prison  from 

which  he  shall  have  been  brought. 
Witness,  &c. 

This  writ  was  issued,  &c. 


No.  3. 
Suhpwna  Duces  Tecum  {General  Form). 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.  to  [the  names  of  three  witnesses  mag  he  inserted] 
greeting :  We  command  you  to  attend  bofore  at  on  day  the 

day  of  18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day 

until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the  and  a]so  to 

bring  with  you  and  produce  at  the  time  and  place  aforesaid  [^wq/y  dseuments  to  he 
produced']. 

Witness,  &o. 


No.  4. 

Subpoena  Ad  Testijicandum  at  Assizes. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  Gbd,  &c.  to  [the  names  of  three  tritnetset  mag  he  inserted] 

greeting :  We  command  you  to  attend  before  our  justices  assigned  to  take  the  assizes 

in  and  for  the  county  of  to  be  holden  at  on  day  the  day  of 

18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day  during 

the  said  assizes  until  the  above  cause  is  tried,  to  give  evidence  on  bdialf  of  the        • 

Witness,  &c. 
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No.  6.  App.  J. 

Subpcma  Duces  Tecum  at  Assizes. 

\Jffeadinp  as  in  Form  1.] 

Victoria,  by  the  g^oe  of  GKxi,  &o.  to  [tha  names  of  three  witnesses  may  he  inserted] 
greeting:  We  command  you  to  attend  before  onr  justioes  asaig^ed  to  take  the  assizes 
in  and  for  the  county  of  to  be  holden  at  on  day  the  dajr  of 

18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day  during 

the  said  assizes,  until  the  above  cause  is  tried,  to  g^ve  evidence  on  behalf  of  the  , 
and  also  to  bring  with  you  and  produce  at  the  time  and  place  aforesaid  {»pwify 
doemnents  to  he  prodttced]. 

Witness,  &c. 


No.  6. 

Subpoena  Ad  Testificandum  at  Sittings  of  High  Court. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  [the  names  of  three  witnesses  may  he  inserted] 
greeting :  We  command  you  to  attend  at  the  sittings  of  the  Division  of  our 

High  Oaxai  of  Justice,  for  to  be  holden  at  on  day  the  day 

of  18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to  day  during 

the  said  sittmgs,  until  the  above  cause  is  tried,  to  give  evidence  on  behalf  ca 
the 

Witness,  &o. 


No.  7. 
Subpcena  Duces  Tecum  at  Sittings  of  High  Court. 

[Heading  as  in  Form  1.] 

Victoria,  bv  the  grace  of  God,  &c.,  to  [the  names  of  three  witnesses  may  he  insirted]. 
We  command  you  to  attend  at  the  sittings  of  the  Division  of  our  High  Court 

of  Justice  for  ,  to  be  holden  at  on  day  the  day  of  18    , 

at  the  hour  of  o'clock  in  the  noon,  and  so  from  day  to  day  until  the 

above  cause  is  tried,  to  give  evidence  on  behalf  of  the  and  also  to  bring  with 

you  and  produce  at  the  time  and  place  aforesaid  [specify  documents  to  he  produced]. 

Witness,  &c. 


No.  8. 

Writ  of  Inquiry  for  Assessment  of  Damages. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  greeting. 

Whereas  it  has  been  adjudged  that  the  plaintiff  recover  against  the  defendant 
damages  to  be  assessed. 

Therefore  we  command  you,  that  by  the  oaths  of  twelve  good  and  lawful  men  of 
your  bcdliwick  you  inauire  what  damages  the  plaintiff  is  entitled  to  recover  under 
the  said  judgment,  and  that  forthwith  thereafter  you  send  the  inquisition  which  you 
shall  te^e  tiieieupon  to  our  said  Court,  under  your  seal,  and  the  seals  of  those  by 
whose  oaths  you  take  the  inquisition,  together  with  this  writ. 
.  Witness,  &c. 

This  writ  was  issued  by,  &o. 

The  defendant    is  a  and  reside    at  in  your  bailiwick. 
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App.  J.  No.  9. 

Certiorari  to  County  Court. 

{^Keadinff  as  in  Form  1.] 

Victoria,  by  the  grace  of  Gk)d,  &e.,  to  the  judge  of  the  Coimtj  Court  holden 
at  greeting. 

We,  Tnlling  for  certain  causes  to  be  certified  of  a  plaint  levied  in  our  Court  before 
YOU  ag^ainst  at  the  suit  of  command  you  that  you  send  to  us  forthwith 

in  the  Division  of  our  High  Court  of  Justice  the  said  plaint  with  all  thin^ 

touching  the  same,  as  fully  and  oitirely  as  the  same  remain  in  our  said  Court  before 
yoiL,  by  whatsoeyer  names  the  parties  may  be  called  therein,  together  with  this 
writ,  that  we  may  further  cause  to  be  done  thereupon  what  of  tight  we  ahall  see  fit 
to  be  done. 

Witness,  &o. 

Hus  writ  was  issued  by,  &c. 


No.  10. 
Certiorari  {General). 

[Heading  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  greeting. 

We,  willing  for  certain  causes  to  be  certified  of  command  you  that  you  send 

to  us  in  our  High  Court  of  Justice  on  the  day  of  the  aioresaidy 

with  all  things  touching  the  same,  as  fully  and  entirely  as  they  remain  in  , 

together  with  this  writ,  that  we  may  further  cause  to  be  done  thereupon  what  of 
right  we  shall  see  fit  to  be  done. 

Witness,  &c. 

Hus  writ  was  issued  by,  &c. 


No.  11- 

Prohibition, 

[Heading  at  in  Form  1.] 

Victoria,  by  the  grace  of  Gk)d,  &c.,  to  the  [judge  of  the  County  Court  holden  at] 
and  to  [natne  ofpla\nHff'\  of  greeting. 

Whereas  we  haye  been  given  to  understand  that  you  the  said  have  ^entered 

a  plaint  against]  G.  D.  in  the  said  Court,  and  that  the  said  Court  has  no  junsdiotion 
in  the  said  [cause]  or  to  hear  and  det^mine  the  said  [plaint]  by  reason  tJiat  [jttaU 
faeU  showing  want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the  said  [action]  in 
the  said  Court. 

Witness,  &c. 

This  writ  waa  issued  by,  &c. 


No.  12. 
Mandamus. 


'  Victoria,  by  the  grace  of  Gk)d,  &c.  to  of  greeting. 

Whereas  u^  FA^tf  recite  Act  of  Farliament  or  Charter  if  the  act  required  to  he  dem4 

is  founded  on  either  one  or  the  otherX    And  whereas  we  have  been  given  to  undo*- 

stand  and  be  informed  in  the  Queen's  Bench  Division  of  our  High  Court  of 

Justice  before  us  that  [tif^^*^  necessary  indueemctU  and  averments'].    And  you  the 

"were  th^i  and  tnere  required  by  [insert  demand]  but  that  you  the  said 
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well  knowing  the  prcmisefi,  but  not  regarding  your  duty  in  that  behalf  then  and        App.  J. 
there  wholly  neglected  and  refused  to  {ifisert  refmal]  nor  have  you  or  any  of  you  at  ■ 

any  time  since  in  contempt  of  us  and  to  the  great  damag^e  and  grievance  of 

as  we  have  been  informed  from  their  complaint  made  to  ub.  Whereupon  we 
being  willing  that  due  and  speedy  justice  should  be  done  in  the  premises  as  it  is 
reasonable,  do  command  you  the  said  and  every  of  you  firmly  enjoining  you 

that  you  [insert  command]  or  that  you  show  us  cause  to  tiie  contrary  thereof,  lest  by 
your  default  the  same  complaint  should  be  repeated  to  us  and  how  vou  shall  have 
executed  this  our  writ  make  known  to  us  in  our  said  Court  forthwith  then  retnm- 
ingto  us  this  our  said  writ,  and  this  you  are  not  to  omit. 

Witness,  John  Duxe,  Bason  Oolkbidob,  the  day  of  in  the  year 

of  our  reign. 

By  the  Courts 

(Signed)       CoasBtnur. 


No.  18. 
CommUsion  io  examine  Witnessei. 

[Heading  as  in  Form  1.] 

Victoria^  bv  the  grace  of  Ood,  &c.,  to  of  and  of  Commia- 

sioners  named  by  and  on  behalf  of  the  and  to  of  and  of 

CommissionerB  named  by  and  on  behalf  of  the  greeting :  Enow  ye  that  we  in 

confidence  of  your  prudence  and  fidelity  have  appointed  ^ou  and  by  uiese  presents 
give  you  power  ana  authority  to  examine  on  interrogatories  and  tivd  roee  as  herein- 
after mentioned  witnesses  on  behalf  of  the  said  and  respectively  at 
before  you  or  any  two  of  jou,  so  that  one  Commissioner  only  on  each  side  be 
present  and  act  at  the  examination. — And  we  command  you  as  follows : 

1 .  Both  the  said  and  the  said  shall  be  at  liberty  to  examine  <m  inter- 
rogatories and  vivd  voe$  on  the  subject  matter  thereof  or  arisinK  out  of  the  answers 
thereto  such  witnesses  as  shall  be  produced  on  their  behalf  with  liberty  to  the  other 
party  to  cross-examine  the  said  witnesses  on  cross-interrogatoiies  and  vivd  voce,  the 
party  producing  any  witness  for  examination  being  at  liberty  to  re-examine  him 
vivd  vou;  and  all  such  additional  vivd  voce  questions, "wheuier  on  examination^ 
cross-examination,  or  re-examination,  shall  be  reduced  into  writing,  and  with  the 
answers  thereto  shall  be  returned  with  the  said  Commission. 

2.  Not  less  than  days  before  the  examination  of  any  witness  on  behalf  of 
either  of  the  said  parties,  notice  in  writing,  signed  by  any  one  of  you,  the  Com- 
missioners of  the  party  on  whose  behalf  the  witness  is  to  be  examined,  and  stating 
the  time  and  place  of  the  intended  examination  and  the  names  of  the  witnesses  to 
be  examined,  shall  be  oiven  to  the  Commissioners  of  the  other  party  by  delivering 
the  notice  to  them,  or  by  leaving  it  at  their  usual  place  of  abode  or  business,  and  if 
the  Commissioners  or  Commissioner  of  that  party  neglect  to  attend  pursuant  to  the 
notice,  then  one  of  you,  the  Commissioners  of  the  party  on  whose  behalf  the  notice 
is  gfiven,  ^all  be  at  liberty  to  proceed  with  and  take  the  examination  of  the  witness 
or  witnesses  ex  parte,  and  adjourn  any  meeting  or  meetings,  or  continue  the  same 
from  day  to  day  unt^  all  the  witnesses  intended  to  be  examined  by  virtue  of  the 
notice  have  been  examined,  without  giving  any  further  or  other  notice  of  the 
suhsrauent  meeting  or  meetmg^. 

3.  in.  the  event  of  any  witness  on  his  examination,  cross-examination,  or  re- 
examination producing  any  book,  document,  letter,  paper,  or  writing,  and  refusing 
for  good  cause  to  be  stated  in  his  deposition  to  part  with  the  original  thereof,  then 
a  copy  thereof,  or  extract  therefrom,  certified  by  the  Commissioners  or  Commissioner 
present  and  acting  to  be  a  true  and  correct  oopy  or  extract  shall  be  annexed  to  tiie 
witnesses'  deposition. 

4.  Each  witness  to  be  examined  under  this  Commission  shall  be  examined  on 
oath,  affirmation,  or  otherwise  in  accordance  with  his  religion  by  or  before  the 
Commissioners  or  Commissioner  present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the  English  lang^uage 
(the  interrogatories,  cross-interrogatories,  and  vivd  voce  questions,  if  any,  being 
previously  translated  into  the  language  with  which  he  or  they  is  or  are  conversant), 
tiien  the  examination  shall  be  taken  in  English  thxoupfh  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  Commissioners  or  Commissioner 
present  at  the  examination,  and  to  be  previously  sworn  according  to  his  or  their 
several  religions  by  or  before  the  said  Commissioners  or  Commissioner  truly  to 
interpret  the  questions  to  be  put  to  the  witness  and  his  answers  thereto. 
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App.  J.  6.  The  depositions  to  be  taken  under  this  Commission  shall  be  subscribed  by  the 

•  witness  or  witnesses,  and  by  the  Commissioners  or  Commissioner  who  shall  liare 

taken  the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  depositions,  together  with  anr 
documents  ref enm  to  therein,  or  certified  copies  thereof  or  extracts  UiensErom,  shall 
be  sent  to  the  senior  master  of  the  Supreme  Court  of  Judicature  on  or  before  the 

da^  of  enclosed  in  a  cover  under  the  seals  or  seal  of  the  Commissaoners 

or  Commissioner. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the  execution  hereof  you  ehaH 
severally  take  the  oath  hereon  indorsed  on  the  Holy  Evangelists  or  otherwise  in 
such  other  manner  as  is  sanctioned  by  the  form  of  your  several  religions  and  is 
considered  by  you  respectively  to  be  binding  on  your  respective  consciences.  In 
the  absence  of  any  other  Commissioner,  a  Commissioner  may  hiTnaAlf  take  the  oath. 

And  We  give  you  or  any  one  of  you  authority  to  administer  such  oath  to  the  other 
or  others  of  you. 
Witness,  &o. 


This  writ  was  issued  by,  &o. 


WrTNESSBB*  Oath. 


You  are  true  answer  to  make  to  all  such  questions  as  shall  be  asked  you,  without 
favour  or  affection  to  either  party,  and  therein  you  shall  speak  the  truth,  tlie  whole 
truth,  and  nothing  but  the  truth.  So  help  you  God. 

CoiOQSSioinDts*  Oath. 

You  [or  II  shall,  according  to  the  best  of  your  [or  my]  skill  and  knowledp«,  truly 
and  faithfully,  and  without  partiality  to  any  or  either  of  the  parties  in  this  cause, 
take  the  examinations  and  depositions  of  all  and  every  witness  and  witnesses 
produced  and  examined  by  virtue  of  the  Commission  withm  written.  So  help 

you  [or  me]  Gtod. 

Ihtkbfbeieb's  0A3S. 

You  shall  truly  and  faithfully,  and  without  partiality  to  any  or  either  of  the 
parties  in  this  cause,  and  to  the  best  of  your  ability,  interpret  and  translate  the 
oath  or  oaths,  .affirmation  or  affirmations  which  he  shaU  administer  to,  and  all  and 
every  the  questions  which  shall  be  exhibited  or  put  to,  all  4Uid  every  witness  and 
witnesses  produced  before  and  examined  by  the  Commissioners  named  in  the 
Commission  within  written,  as  far  forth  as  you  are  directed  and  employed  by  the 
said  Commissioners,  to  interpret  and  translate  the  same  out  of  the  En^Ush  into  the 
language  of  such  witness  or  witnesses,  and  also  in  like  manner  to  mteri»et  and 
tran^te  tiie  respective  depositions  taken  and  made  to  such  questions  out  of  ihe 
language  of  such  witness  or  witnesses  into  the  English  language.  So  help 

youG<S. 

Clbbx's  Oath. 

You  shall  truly,  faithfully,  and  without  partiality  to  any  or  either  of  the  parties 
in  this  cause,  take,  write  down,  transcribe,  and  engross  all  and  every  the  questions 
which  shall  be  exhibited  or  put  to  all  and  every  witness  and  witnesses,  and  also  the 
depositions  of  all  and  every  such  witness  and  witnesses  produced  before  and 
examined  by  the  said  Commissioners  named  in  the  Commission  within  written,  as 
far  forth  as  you  are  directed  and  employed  by  the  Commissioners  to  take,  write 
down,  transcribe  or  engross  the  said  questions  and  depositions.  So  hdp  you 

God. 

Direction  of  Interrogatories,  &c.,  when  returned  by  the  Commissioners. 

TBB  SbNZOB  HaSIBB  of  TBB  SUFBEICB  COXTBT  OF  JuDZOATUBB,   ROTAL  CotJBXB  OF 

JxTsnoB,  London. 
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App.  K, 

APPENDIX  K  " 


No.  1. 
Summons  {Oeneral  Form). 

18     .    [^ffereput  the  letter  and  number."] 
In  the  High  Gotirt  of  Justice.  Between  Plaintiff, 

Diyision.  and 

Defendant. 
Let  all  parties  concerned  attend  the  Jndge  [or  Master]  in  chambers  on  day 

the  day  of  18     ,  at  o'clock  in  the  noon,  on  the  heaiing  of 

an  application  on  the  part  of 
Dated  the  day  of  18    . 

This  snimnona  was  taken  out  by  of  solicitor  for 

To 


No.  2. 
Order  {General  Form). 

[Seading  as  in  Form  1.] 

Vudge  [or  Master]  in  Chambers.  *  Insert  name 

Between  of  judge  or 

Upon  hearing  ,  and  upon  reading  the  affidarit  of  filed  the  day  master. 

of  18     and 

It  is  ordered  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


No.  3. 

Summons /or  Directions  pursuant  to  Order  XXX. 

[Reading  as  in  Form  1.] 

Let  all  the  parties  concerned  attend  Master  ^  ]  in  Chambers  on             day  Fill  in  a  date 

the            day  of            18    ,  at            o'clock  m  the  noon,  on  the  hearing  of  not  less  than 

an  application  on  the  part  of           for  directions  for.  four  days 

{Here  state  all  matters  or  proceedings  preriotts  to  trial  on  which  directions  are  required.]  from  service 

)ated  the           day  of           18    .  of  summons. 
This  summons  was  taken  out  by           solicitor  for 
To                                               ^ 


No.  4. 
Order /or  Directions  pursuant  to  Order  XXX. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  it  is  ordered  as  follows : — 

1 .  That  the  plaintiff  deliver  to  the  defendant  further  and  better  particulars  with 
dates  and  items  of  his  claim,  and  that  unless  such  partieulars  be  delivered  within 

days  from  the  date  of  this  order,  all  further  proceedings  be  stayed  until  the 
delivery  uiereof . 

2.  That  the  plaintiff  and  defendant  be  at  liberty  to  deliver  to  each  other  interroga- 
tories in  writing,  and  that  the  said  parties  do  respectively  answer  the  said  intem)- 
gatories  as  prescribed  by  Ord.  XXXI.  rr.  8  and  26. 

3.  That  the  be  at  liberty  to  issue  a  commission  for  the  examination  of 
witnesses  on  his  behalf  at  and  that  the  trial  of  the  action  be  stayed  until  the 

M.  S  8 
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return  of  the  said  commiBsion,  the  usual  long  order  for  the  said  commission  to  be 
drawn  up,  and  unless  agreed  upon  by  the  parties  within  one  week,  to  be  settled  bj 
the  master. 

4.  That  the  action  be  tried  in  the  county  of  by  a  judge. 

5.  That  either  party  be  at  liberty  without  further  sunmions,  to  apply  to  tlie 
master  herein  for  further  directions,  such  application  to  be  made  upon  two  clear 
days*  notice  to  be  served  upon  the  other  party. 

6.  That  the  costs  of  this  application  be  costs  in  the  action. 
Dated  day  of  18     . 


Upon  hearing 
of  18    ,  and 

It  is  ordered  that  the 
cation  be 

Dated  the  day  of 


No.  5. 

Order  for  Time, 

[Heading  as  in  Form  1 .] 
and  upon  reading  the  affidavit  of  filed  the  day 

shall  have  time,  and  that  the  costs  of  this  appli- 

18    . 


No.  6. 

Order  under  Order  XIV, y  No,  !• 
[Heading  at  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in  this  action  for  the 
amount  indorsed  on  the  writ,  with  interest,  if  any,  [or  possession  of  the  land  in  the 
indorsement  of  the  writ  described  as  ]  and  costs  to  be  taxed,  and  that  the 

costH  of  this  application  be 

Dated  the  day  of  18     . 


Upon  hearing 
18    .  and 


No.  7. 

Order  under  Order  XIV.,  No,  2. 

[Heading  at  in  Form  1.] 
and  upon  reading  the  affidavit  of  filed  the 


day  of 


It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this  action  by  delivering 
defence  within  days  after  service  of  this  order,  and  that  tibe  costs  of  this 

day  of 


application  be 
Dated  the 


18 


Upon  hearing 
18    ,  and 


No.  8. 
Order  under  Order  XIV,,  No,  3. 

[Heading  as  in  Fortn  1.] 
and  upon  reading  the  affidavit  of  filed  the 


day  of 


It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week  from  the 

date  of  this  order  the  sum  of  £  ,  he  be  at  liber^  to  defend  this  action  by 

delivering  a  defence  within  days  after  service  oi  this  order,  but  that  if  that 

sum  be  not  so  paid  the  plaintiff  be  at  liberty  to  sign  final  judgment  for  the  amount 
indorsed  on  the  writ  of  summons,  with  interest,  if  any,  and  costs,  and  that  in  either 
event  the  costs  of  this  application  be 
Dated  the  day  of  18    . 
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No.  9.  ^PP-  ^ 

Order  under  Order  XIV.,  No,  4. 

\_Head\ug  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week  from  the  date  of 
this  order  the  sum  of  £  ,  he  be  at  liberty  to  defend  this  action  as  to  the  whole 

of  the  plaintiff's  claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid  the  plaintiff  be  at  liberty  to  sign 
judgment  for  that  sum  and  the  defendant  be  at  liberty  to  defend  this  action  as  to 
the  residue  of  the  plaintiff's  claim. 

And  it  is  orderea  that  in  either  event  the  defence  be  delivered  within  days 

after  service  of  this  order,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  10. 
Order  to  Amend, 


{^Eeadinff  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the  writ  of  summons  in  this 
action  by  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


No.  11. 

Order  for  Particulars  {Partnership), 

[Heading  as  in  Fonn  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  furnish  the  with  a  statement  in  writing,  verified 

by  affidavit,  setting  forth  the  names  of  the  persons  constituting  the  members  or  co- 
partners of  their  firm,  pursuant  to  the  Rules  of  the  Supreme  Court,  1883,  Ord.  XVI. 
r.  14,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  12. 

Order  for  Particulars  (Gefieral), 

[Heading  aa  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an  account  in  writing 

of  the  particulars  of  the  plaintiff's  claim  in  this  action,  and  that  unless  such 

particulars  be  delivered  within  days  from  the  date  of  this  order  all  further 

proceedings  be  stayed  until  the  deliveiy  thereof,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  18     . 

8  S  2 
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App.  K  No.  14. 

Order  to  discharge  or  vary  on  Application  hy  Third  Party. 

^Heading  eu  in  Form  1.] 

Upon  hearing  and  upon  reading  the  af&dayit  ol  filed  the  daj  of 

18    ,  and 
It  is  ordered  that  the  order  of  in  this  action  dated  the  day  of 

18    ,  be  discharged  [or  varied  hy  ],  and  that  the  costs  of  this  application  bo 

Dated  the  day  of  18    . 


No.  15. 

Order  to  dismiss  for  want  o/ Prosecution. 
[Heading  m  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  ol 

18    ,  and 
It  is  ordered  that  this  action  be,  for  want  of  proseoutionf  dismissed  with  costs  to 
be  taxed  and  paid  to  the  defendant  by  the  plaintiff,  and  that  the  oosts  of  this  appli- 
cation be 

Dated  the  day  of  18    . 


No.  16. 

Order  for  Delivery  of  Interrogatories, 
[Heading  at  in  Fortn  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  ,  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  be  at  liberty  to  deliver  to  the  interrogatories  in 

writing,  and  that  the  said  do  answer  the  interrogatories  as  prescribed  by  Order 

XXXI.  Rules  8  and  26  of  the  Rules  of  the  Supreme  Court,  and  that  the  costs  of 
this  application  be 

Dated  the  day  of  18    . 


No.  17. 

Order  for  Affidavit  as  to  Documents. 

[Eeaditig  as  in  Form  1.] 
Upon  hearing 

It  is  ordered  that  the  do,  within  days  from  the  date  of  this  order 

answer  on  affidavit  stating  what  documents  are  or  have  been  in  possession  or 

power  relating  to  the  matters  in  question  in  this  action,  and  that  the  oosts  of  this 
applicstion  be 

Dated  the  day  of  18    . 


No.  18. 

Order  to  produce  Documents /or  Inspection, 

[Heading  at  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  do,  at  all  seasonable  times,  on  reasonable  notice,  pro- 

duce at  [insert  place  of  inipectioH']^  situate  at  the  following  documents,  namelj 

,  and  that  the  be  at  liberty  to  inspect  and  peruse  the  documents  so 

produced,  and  to  take  copies  and  abstracts  thereof  and  extracts  therefrom,  at 
expense,  and  that  in  the  meantime  all  further  proceedings  be  stayed,  and  that  the 
costs  of  this  application  be 

Dated  the  day  of  18    . 
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App.  K. 
No.  20.  ^ 

Order /or  Service  out  of  Jurisdiction, 

{Heading  as  in  Form  1.] 

Upon  hearing  and  npon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  18  ordered  that  the  plaintiff  be  at  liberty  to  isaue  a  writ  for  service  out  of 

the  jurifldiotion  against 
Ajad  it  is  further  ordered  that  the  time  for  apx>earance  to  the  said  writ  be  within 
days  after  the  service  thereof,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  21. 
Order  for  Substituted  Service, 

[Heading  at  in  Fortn  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a  copy  of  the  writ  of 
smmnons  in  this  action,  by  sending  the  same  by  a  nrepaid  post  letter,  addressed 
to  the  defendant  at  shall  be  good  and  sufficient  service  of  the  writ. 

Dated  the  day  of  18    . 


No.  22. 
Order  for  Renewal  of  Writ. 

[Heading  at  in  Form  1.] 

Upon  hearing  and  npon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  writ  in  this  action  be  renewed  for  six  months  from  the  date 
of  its  renewal,  pursuant  to  the  Rules  of  the  Supreme  Court  Order  VIII.,  Rule  1. 
Dated  the  day  of  18    . 


No.  23. 
Order  for  Issue  of  Notice  claiming  Contribution, 

[Heading  at  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ord^^  that  the  defendant  be  at  liberty  to  issue  a  notice  claiming 

over  against  ,  pursuant  to  the  Rules  of  the  Supreme  Court  Order  i^Vt., 

Rule  48. 

Dated  the  day  of  18    » 
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App.  K.  No.    24. 

Order  of  Reference, 

[Heading  as  in  Form  1.] 

Upon  hearing  and  by  consent 

It  is  ordered  as  follows  : 

1.  [State  matters  to  be  referred']  shall  be  referred  to  the  award  of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and  amending  of  a 
judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  writing  of  and  concerning 
the  matters  referred,  ready  to  be  deliverod  to  the  parties  in  difference,  or  such  of 
them  as  require  the  same  (or  their  respective  personal  representatives,  if  either  of 
the  said  parties  die  before  the  making  of  the  award)  on  or  before  the  next,  or 
on  or  before  such  further  day  as  the  arbitrator  may  from  time  to  time  appoint  and 
signify  in  writing  signed  by  him  and  indorsed  on  this  order. 

4.  The  said  parties  shall  in  aU  things  abide  by  and  obey  the  award  so  to  be 
made. 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  reference  and  award  shall  bo 

6.  The  arbitrator  may  (if  he  think  fit]  examine  the  said  parties  to  this  cause,  and 
their  respective  witnesses,  upon  oath  or  affirmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  aU  books,  deeds,  j^pers, 
and  writings  in  their  or  either  of  their  custody  or  power  relating  to  the  matters  in 
difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  prosecute  any  action 
against  the  arbitrator  of  or  concerning  the  matters  so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfully  prevent  the  said 
arbitrator  from  making  an  award,  he  or  they  shall  pay  such  costs  to  the  other  as 

may  think  reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the  validity  of  the  said 
award,  or  moving  the  to  set  it  aside,  the  said  shall  have  power  to  remit 
the  matters  hereby  referred  or  any  or  either  of  them  to  the  reoonsicieration  of  the 
arbitrator. 

1 1 .  In  the  event  of  the  arbitrator  declining  to  act  or  dying  before  he  has  made 
his  award,  the  said  parties  may,^  or  if  they  cannot  agree,  the  master  may,  on 
application  by  either  side,  appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the  Court  or  a  judge,  the  party  or  parties 
in  whose  favour  the  award  shall  be  made  shall  be  at  liberty  within  days  after 
service  of  a  copy  of  the  award  on  the  solicitor  or  agent  of  the  other  party  to  sign 
final  judgment  in  accordance  with  the  award,  and  for  all  costs  that  he  or  they  may 
be  entitled  to  under  this  order,  and  under  the  award,  together  with  the  costs  of  the 
said  judgment. 

Bated  the  day  of  18    . 


No.  25. 

Order  for  Examination  of  Witnesses  before  Arbitrator, 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  attend  before  the  arbitrator  herein  on  the 

days  of  18    ,  at  and  then  and  there  submit  to  be  examined  on 

oath  or  affirmation  on  behalf  of  the  touching  the  matters  referred  to  the  said 

arbitrator. 

Dated  the  day  of  18    . 


No.  26. 
Order  for  Examination  of  Witnesses  and  Production  of  Documents. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of           filed           day  of 

18    ,  and 

It  is  ordered  that  attend  before           the  arbitrator  herein  on            the 

days          of  18    ,  at           ,  and  then  and  there  submit  to  be  examined 
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on  oath  or  affiimation  on  belialf  of  the  touching  the  matters  referred  to  the       App.  K. 

Baid  arbitrator.  

And  it  is  further  ordered  that  the  said  do  at  the  time  and  place  aforesaid 

produce  and  deliver  to  the  said  arbitrator  the  papers,  documents,  and  writings  here- 
after mentioned,  that  is  to  say  \»p«c%fy  doeutnents  to  be  produced']. 
Bated  the  day  of  18    . 


No.  27. 
Order  Charging  Stock — Nisi. 

[^Headinff  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  whereby  it  appears 

It  is  ord^^  that  unless  sufficient  cause  be  shown  to  the  oontranr  before  on 

day  the  day  of  18      ,  at  o*  clock  in  tne  forenoon,  the 

defendant  8  interest  in  the  so  standing  as  aforesaid  shall,  and  that  it  in  the 

meantime  do,  stand  charged  with  the  payment  of  the  above-mentioned  amount  due 

on  the  said  judgment. 

Dated  the  day  of  18    . 


No.  28. 
Order  Charging  Stock — Absolute. 

l^Reading  as  m  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  an  order  nisi  ma^e  herein  on  the  day  of  18    , 

reciting  the  affidavit  of  whereby  it  appeared 

It  is  ordered  that  the  defendant's  interest  in  the  so  standing  as  aforesaid 

stand  charged  with  the  payment  of  the  above-mentionod  amount  due  on  the  said 
judgment. 

Dated  the  day  of  18    . 


No.  29. 
Charging  Order.     Solicitor's  Costs. 

{Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  said  the  solicitor  for  the  in  this  action  shall  have 

a  charge  upon  for  his  costs,  charges,  and  expenses  of  and  in  x^erenoe  to  this 

action. 

Dated  the  day  of  18    . 


No.  30. 
Order  to  remove  Judgment  from  County  Court. 

18     .    [Here  put  the  letter  and  number. "] 
In  the  High  Court  of  Justice. 

Division.  Y. 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County  Court  of  holden  at  wherein 

plaintiff,  and  defendant. 

Upon  reading  the  affidavit  of  filed  the  day  of  18    ,  and  , 

and  the  oertifi^  copy  of  the  judgment  in  the  plaint  above  mentioned, 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  the  said  judgment  from  the 
above-named  County  Court  into  the  Division  of  the  High  Coiul  of  Justice, 

Dated  the  day  of  18    . 
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App.  K.  No.  31. 

Order  for  Arresi  {Capias)  under  Debtor*  Act 

[Heading  at  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  defendant  be  arrested  and  imprisoned  for  the  term 

of  from  the  date  of  his  arrest,  indnding  the  daj  of  such  date,  nnless  and 

until  he  shall  sooner  deposit  in  Court  Ihe  sum  of  £  ,  or  gire  to  the  plaintiff  a 

bond  executed  by  him  and  two  sufficient  sureties  in  the  penalty  of  £  ,  or  some 

other  security  satisfactory  to  the  plaintiff,  that 

And  it  is  further  ordered  that  the  sheriff  of  do  within  one  calendar  month 

from  the  date  hereof,  including  the  day  of  such  date,  and  not  afterwards,  take 
the  defendant  for  the  purpose  aforesaid,  if  he  shall  be  found  in  the  said  aherifTs 
bailiwick. 

Dated  the  day  of  18    . 


No.  32. 


Order  of  Reference  under  Sect.  56  of  the  Supreme  Court  of  Judicature 

Act,  1873. 

[Heading  as  in  Farm  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  Uie  day  of 

18    ,  and 
It  is  ordered  that  the  following  question  arising  in  this  action,  namely, 
be  referred  for  inquiry  and  report  to  under  section  66  of  the  Supreme  Court 

of  Judicature  Act,  1873,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  83. 


Order  of  Iteferefice  under  Sect.  57  of  the  Supreme  Court  of  Judicature 

Act^  1873. 

[Heading  at  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 

It  is  ordered  that  the  [state  ichethrr  all  or  some,  and  if  so  which,  of  (he  questions  are 
to  be  tried]  in  this  action  be  tried  by  who  shall  have  all  the  powers  as  to 

certifying  and  amending  of  a  judge  of  the  High  Court  of  Justice,  and  shall  make 
his  report  of  and  concerning  the  matters  ordei^  to  be  tried  as  aforesaid  pursuant 
to  the  statute  [or  direct  judgment  to  be  entered  and  otherwise  deal  with  tne  whole 
action  pursuant  to  Order  XxXVI.,  Rule  50]. 

And  it  is  further  ordered  that  the  said  referee  may,  if  he  think  fit,  fiTamine  the 
parties  to  this  action,  and  their  respective  witnesses,  upon  oath  or  afiSzmation,  and 
that  the  said  parties  shall  produce  before  the  said  referee  all  books,  deeds,  papers^ 
and  writings  m  their  or  either  of  their  custody  or  power  relating  to  the  matters  so 
ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the  plaintiff  nor  the  defendant  shall  bring 
or  prosecute  any  action  against  the  said  referee,  or  against  each  other,  of  or 
concerning  the  matters  so  omered  to  be  tried,  and  that  if  either  party  by  affected 
delay  or  otherwise  wilfully  prevent  the  said  referee  from  making  nis  report,  he  or 
they  shall  pay  such  costs  to  the  other  as  the  Court,  or  a  judge,  may  thmk  reason- 
able and  just. 

And  it  is  further  ordered  that  in  the  event  of  the  said  referee  declining  to  act,  or 
dying  before  he  has  made  his  report,  the  said  parties  may,  or  if  they  oannot  agrees 
one  of  the  judges  of  the  Hign  Court  may,  upon  application  by  either  party, 
appoint  a  new  rderee. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 
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No.  34.  App.  K. 

Ord0r  of  Reference  to  Master, 

[Seading  at  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18  ,  and 
It  is  ordered  that  this  action  Tor  the  matters  of  account  in  this  action,  or  the 
following  questions  in  this  action  being  matters  of  account,  namely,  stating  thetn]  be 
referred  to  the  certificate  of  the  master,  with  aU  the  powers  as  to  certifying  and 
amending  of  a  judge  of  the  High  Court  of  Justice,  and  that  the  costs  of  the 
and  of  the  reference  be  in  the  discretion  of  the  master,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18    . 


No.  36. 
Order  for  Examination  of  Witnesses  before  Trial. 

[^ffeading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 

It  la  ordered  that  a  witness  on  behalf  of  the  be  examined  vivd  voce  (on 

oath  or  affirmation)  before  the  master  [or  before  esquire,  special  examiner], 

the  solicitor  or  agent  giving  to  the  solicitor  or  agent  notice  in 

writing  of  the  time  and  place  where  the  examination  is  to  take  place. 

And  it  is  further  ordered  that  the  examination  so  taken  be  filed  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature,  and  that  an  office  copy  or  copies  thereof 
may  be  read  and  given  in  evidence  on  the  trial  of  this  cause,  sa^'ins'  all  lust  excep- 
tions, without  any  further  proof  of  the  absence  of  the  said  witness  than  the  affidavit 
of  the  solicitor  or  agent  of  the  -^  as  to  his  belief,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18    . 


No.  36. 

Short  Order  for  Issue  of  Commission  to  examine  Witnesses. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  that  the  be  at  liberty  to  issue  a  commission  for  the  examina- 

tion of  witnesses  on  behalf  at 

And  it  is  further  ordered  that  the  trial  of  this  action  be  stayed  until  the  return  of 
the  said  commission,  the  usual  long  order  to  be  drawn  up,  and  unless  agreed  upon 
by  the  parties  within  one  week,  to  be  settled  by  the  master  [or  as  the  ease  may  o^], 
and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  37. 
Long  Order  for  Commission  to  examine  Witnesses. 

[Heading  as  in  Form  1 .] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day  of 

18    ,  and 
It  is  ordered  as  follows : — • 

1.  A  commission  may  issue  directed  to  of  and  of  oommis- 

sioners  named  by  and  on  behalf  of  the  and  to  of  and 
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App.  K.        coiiiim.ssioncr8  named  by  and  on  behalf  of  the  for  the  examination  upon 

■  intcrro|t;:atoric8  and  rivd  voce  of  witnesses  on  behalf  of  the  said  and 

respectively  at  aforesaid  before  the  said  oommiiwianers,  or  any  two  of  theniy 

so  that  one  commissioner  only  on  each  side  be  present  and  act  at  the  examination. 

2.  Both  the  said  and  shall  be  at  liberty  to  examine  upon  interroga- 
tories and  vird  voce  upon  the  subject  matter  thereof  or  arising  out  of  the  answers 
thereto  such  witnesses  as  may  be  produced  on  their  behalf,  with  liberty  to  the  other 
party  to  cross-examine  the  said  witnesses  upon  cross-interrogatories  and  rtr^  roce 
the  party  producing  the  witness  for  examination  being  at  liberty  to  re-examine  him. 
vii'd  voce  ;  and  all  such  additional  vivd  race  questions,  whether  on  examination,  crofifi- 
cxamination,  or  re -examination,  shall  be  reduced  into  writing,  and,  with  the 
answers  thereto,  returned  with  the  said  commission. 

3.  Within  days  from  the  date  of  this  order  the  solioitons  or  agents  of  the 
said  and  '  shall  exchange  the  interrogatories  they  propose  to  administ^pr 
to  their  respective  witnesses,  and  shall  also  within  days  from  the  exchange  cd 
such  interrogatories,  exchange  copies  of  the  cross-intenogatories  intended  to  be 
administered  to  the  said  witnesses. 

4.  days  previously  to  the  sending  out  of  the  said  oommission,  the  solicitor 
of  the  said  shall  give  to  the  solicitor  of  the  said  notice  in 

writing  of  the  mail  or  other  conveyance  by  which  the  commission  is  to  be  sent  out. 

5.  days  previously  to  the  examination  of  any  witness  on  behalf  of  the  said 
or  respectively,  notice  in  writing  signed  by  any  one  of  the  oommis- 

sioners  of  the  party  on  whose  behalf  the  witness  is  to  be  examined  and  stating  the 
time  and  place  of  the  intended  examination,  and  the  names  of  the  witnesses  in- 
tended to  be  examined,  shall  be  given  to  the  commissionen  of  the  other  party  by 
delivering  the  notice  to  them  personally,  or  by  leaving  it  at  their  usual  place  of  abode 
or  business,  and  if  the  commissioners  of  that  party  negleot  to  attend  pursuant  to  the 
notice,  then  one  of  the  commissioners  of  the  party  on  whose  behau  the  notioe  is 
given  shall  be  at  liberty  to  proceed  vrith  and  take  the  examination  of  the  witness  or 
witnesses  ex  parte^  and  adjourn  any  meeting  or  meetings,  or  continue  the  same, 
from  day  to  day  until  all  me  witnesses  intended  to  be  examined  by  virtue  ol  the 
notice  have  been  examined,  without  giving  any  further  or  other  notioe  of  the  sab- 
sequent  meeting  or  meetings. 

6.  In  the  event  of  any  witness  on  his  examination,  oross-examination,  or  re-eza- 
mination  producing  any  book,  docimient,  letter,  paper,  or  writing,  and  refusing  for 
good  cause  to  be  stated  in  his  deposition,  to  part  with  the  original  thereof,  then  a 
copy  thereof,  or  extract  therefrom,  certified  by  the  commissioners  or  commjasioner 
present  to  be  a  true  and  correct  copy  or  extracts  shall  be  annexed  to  the  witnesses' 
dexx)sition. 

7.  Each  witness  to  be  examined  under  the  commission  shall  be  examined  on  oath, 
a£Brmatiun,  or  otherwise  in  accordance  with  his  religion  by  or  before  the  said  com- 
missioners or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do  not  understand  the  English  laaffnage 
(the  interrogatories,  cross-interrogatories,  and  vivd  voce  questions,  if  any,  being 
previously  translated  into  the  language  with  which  he  or  they  is  or  are  oonversant), 
then  the  examination  shall  be  taken  in  English  through  the  medium  of  an  inter- 
preter or  inteipreters,  to  be  nominated  by  we  commissioners  or  commissioner,  and 
to  be  previously  sworn  according  to  his  or  their  several  religions  by  or  befors  the 
said  oonmiissioners  or  commissioner  truly  to  interpret  the  qu^tions  to  be  put  to  the 
witness  or  witnesses,  and  his  and  their  answers  thereto. 

0.  The  depositions  to  be  taken  under  and  by  virtue  of  the  said  oommission  shall 
be  subscribed  by  the  witness  or  witnesses,  and  by  the  oommissioners  or  oommis- 
sioner  who  shall  have  taken  such  depositions. 

10.  The  interrogatories,  cross-interrogatories,  and  depositions,  together  with  any 
documents  referred  to  therein,  or  certified  copies  thereof  or  extracts  therefrom, 
shall  be  sent  to  the  senior  master  of  the  Supreme  Court  of  Judicature  on  or  before 
the  day  of  ,  or  such  further  or  other  da^  as  may  be  ordered,  enclosed 
in  a  cover  under  the  seal  or  seals  of  the  said  oommissioners  or  commissioner,  and 
o£5oe  copies  thereof  may  be  given  in  evidence  on  the  trial  of  this  aotion  by  and  on 
behfldf  of  the  said  and  respectively,  saving  all  just  exceptions,  without 
any  other  proof  of  the  absence  from  this  country  of  the  witness  or  witnesses  therein 
named,  than  an  affidavit  of  the  solicitor  or  agent  of  the  said  or 

respectively,  as  to  his  belief  of  the 

11.  The  trial  of  this  cause  is  to  be  stayed  until  the  return  of  the  said  oommission. 

12.  The  costs  of  this  order,  and  of  the  oommission  to  be  issued  in  pursuanoe 
hereof,  and  of  the  interrogatories,  cross-interrogatories,  and  depositions  to  be  taken 
thereunder,  together  with  any  such  document,  copy,  or  extract  as  aforesaid,  and 
official  copies  thereof,  and  all  other  costs  incidental  {hereto,  shall  be 

Dated  the  day  of  18    . 


.J 
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No.  37a  *  App.  K. 

Order  for  Issue  of  Letter  of  Request,  *  T^  and  the 

next  role  were 

It  ifl  ordered  that  a  letter  of  reqneet  do  issue  directed  to  the  proper  tribunal  for  added  by 
the  examination  of  the  following  witnesses,  that  is  to  say :  E.  F.  of  ,  G.  H.  R.  S.  G. 

of  ,  and  I.  J.  of  .  Oct.  1884. 

And  it  is  ordered  that  the  depositions  taken  pursuant  thereto  when  received  be 
filed  at  the  central  ofdoe,  and  be  given  in  evidence  on  the  trial  of  this  action,  saving 
all  just  exceptions. 

No.  37b. 
Request  to  Examine  Witnesses, 

Whereas  an  action  is  now  pending  in  the  Division  of  the  High  Court  of 

Justice  in  England,  in  which  A.  B.  is  plaintiff  and  0.  D.  is  defendant.  And  in  the 
said  action  the  plaintiff  claims  femlorMement  upon  writ]. 

And  whereas  it  has  been  represented  to  the  said  Court  that  it  is  necessary  for  the 
purposes  of  justice  and  for  the  due  determination  of  the  matters  in  dilute  between 
the  parties,  diat  the  following  persons  should  be  examined  as  witnesses  upon  oath 
toudiing  such  matters,  that  is  to  say :  E.  F.  of  G.  H.  of  and  I.  J.  of 

And  it  appearing  that  such  witnesses  are  resident  within  the  jurisdiction  of  your 
honourable  Court. 

Now  I  as  the  President  of  the  said  Division  of  the  High  Court  of 

Justice  have  the  honour  to  request,  and  do  hereby  request,  that  for  the  reasons 
aforesaid  and  for  the  assistance  of  the  High  Court  of  Justice,  you  as  the  President 
and  judges  of  the  said  or  some  one  or  more  of  you,  will  be  pleased  to  summon 

the  said  witnesses  (and  such  other  witnesses  as  the  agents  of  the  said  plaintiff  and 
defendant  shall  humbly  request  you  in  writing  so  to  summon)  to  attend  at  such 
time  and  place  as  jom.  shall  appoint  before  some  one  or  more  of  you,  or  such  other 
]person  as  according  to  the  procedure  of  vour  Court  is  competent  to  take  the 
examination  of  witnesses,  and  that  you  will  cause  such  witnesses  to  be  examined 
upon  the  interrogatories  which  accompany  this  letter  of  request  (or  vivd  voce)  touch- 
ing the  said  matters  in  question  in  the  presence  of  the  agents  of  the  plaint^  and 
defendant,  or  such  of  them  as  shall,  on  due  notice  given,  attend  such  examination. 

And  I  further  have  the  honour  to  request  that  you  will  be  pleased  to  cause  the 
answers  of  the  said  witnesses  to  be  reduced  into  writing,  and  all  books,  letters, 
papers,  and  documents  produced  upon  such  examination  to  be  duly  marked  for 
id^tification,  and  that  you  will  be  further  pleased  to  authenticate  such  examination 
by  the  seal  of  your  tribunal,  or  in  such  other  way  as  is  in  accordance  with  your 
procedure,  and  to  return  the  same,  together  wiUi  such  request  in  writing,  if  any, 
for  the  examination  of  other  witnesses,  through  her  Majesty's  Secretary  of  State 
for  Foreign  Affairs,  for  transmission  to  the  said  High  Court  of  Justice  in  Enghmd. 


No.  38. 

Order  for  Examination  of  Judgment  Debtor, 

18     .     [Here  put  the  letter  and  number. '\ 
In  the  High  Court  of  Justice. 
Division. 

Between  Judgment  Creditor, 

and 
Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the   above-named  judgment  debtor  attend  and  be  orally 
examined  as  to  whether  any  and  what  debte  are  owing  to  him,  before  in 

chambers,  at  such  time  and  place  as  he  may  appoint,  and  that  the  said  judgment 
debtor  produce  his  books  [or  as  inay  be  ordered^  before  the  said  at  the  time  of 

the  examination,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


P36  FORMS  OF  THE  SUPREME  COURT,  1883. 

App.  K.  No.  39. 

Garnishee  Order  {Attaching  Debt), 

18         [Berejmt  the  letter  and  number.'] 
In  the  High  Court  of  Justice.  Between  Judgment  Creditor, 

Division.  and 

in  Chambers.  Judgment  Debtor, 

Gamuhee. 
Ux>on  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the  above-nam^ed  garnishee 
to  the  above-named  judgment  debtor  be  attached  to  answer  a  judgment  reooveced 
against  the  said  jud^ent  debtor  by  the  above-named  judgment  creditor  in  the 
High  Court  of  Justice  on  the  day  of  18    ,  for  the  sum  of  on 

which  judgment  the  said  sum  of  £  remains  due  and  unpaid. 

And  it  IS  further  ordered  that  the  said  garnishee  attend  the  in  chambers 

on  day  the  day  of  18    ,  at  o'clock  in  the         noon,  on  an 

application  by  the  said  juagment  creditor,  that  the  said  g^aznishee  pay  the  debt  due 
from  him  to  the  said  judgment  debtor,  or  so  mnoh  thereof  as  may  be  sofficieat  to 
satisfy  the  judgment. 

And  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  40. 
Garnishee  Order  {Absolute), 

18         \_Hereput  the  letter  and  mmher,^ 
In  the  High  Court  of  Justice.  Between  Judgment  Creditor, 

Division.  and 

in  Chambers.  Judgment  Debtor, 

GNunishee. 
Upon  heating  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  wherebv  it  was  ordered  that  all  debts  owing  or  aocniing 

due  from  the  above-named  g^ainishee  to  the  above-named  judgment  debtor  ehoula 
be  attached  to  answer  a  judgment  recovered  against  the  said  judgment  debtor  by 
the  above-named  judgment  creditor  in  the  High  Court  of  Justice  on  the  day 

of  18    ,  for  the  sum  of  £  on  which  judgment  the  said  sum  of  £ 

remained  due  and  unpaid. 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  said  judgment  creditor 
the  debt  due  from  him  to  the  said  judgment  debtor  (or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment  debt),  and  that  in  default  thereof  execution  may 
issue  for  Uie  same,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  41. 
Order  on  Clients  Application  to  tax  Solicitor's  BiU  of  Costs, 

18    .    [Here  put  the  Utter  and  wtMi^.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chamben. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of  gentleman,  ona 

of  the  solicitors  of  the  Supreme  Court. 

It  is  ordered  that  the  Iml  of  fees,  charges,  and  disbursements  delivered  to  Uie  ap- 
plicant by  the  above-named  solicitor  be  referred  to  the  taxing  officer  to  be  taxed, 
and  that  the  said  solicitor  give  credit  for  all  sums  of  money  by  him  received  of  or 
on  account  of  the  applicant,  and  that  he  refund  what,  if  any  thing,  he  may  on  such 
taxation  appear  to  have  been  overpaid. 
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And  it  is  farther  ordered  that  if  the  said  solicitor  attends  on  the  taxation,  the       App.  K. 
taxing  officer  tax  the  costs  of  the  reference,  and  certify  what  shall  be  found  due  to  -^— ^^— 
or  frcna  either  party  in  respect  of  the  bill  and  demand  and  of  the  costs  of  the  refer- 
ence, to  be  charged  (if  payable)  according  to  the  event  of  the  taxation,  pursuant  to 
the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence  or  prosecute  any 
cause  or  matter  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant  of  what  (if  any- 
thing) may  appear  to  be  due  to  the  said  solicitor  the  said  solicitor  do  (if  required) 
deliver  up  to  the  applicant,  or  as  ho  may  direct,  all  deeds,  books,  papers,  and 
writings  m  the  said  solicitor's  possession,  custody,  or  power,  belonging  to  the 
applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  42. 
'Order  on  Solicitor's  Application  to  tax  Bill  of  Costs, 

18    .    [Sere  put  the  Utt$r  and  number. "] 
In  the  High  Court  of  Justice. 

Division. 

in  Chambers. 

In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of  gentleman^  one 

of  the  solicitors  of  the  Supreme  Court. 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  .    It  is  ordered  that  the  above-named  solicitor's  bill  of  fees, 

charges  and  disbursements,  delivered  to  (hereinafter  called  the  said  client)  be 

referred  to  the  taxing  officer  to  be  taxed,  and  that  the  said  solicitor  ^ve  credit  for 
all  sums  of  money  by  him  received  from  or  on  account  of  the  said  chent,  and  that 
he  refund  what  (if  anything)  he  may  on  such  taxation  appear  to  have  been  over- 
paid. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs  of  the  reference  and 
certify  what  shall  be  found  due  to  or  from  either  party  in  respect  of  the  bill  and 
demand  and  of  the  costs  of  the  reference,  to  be  paid  according  to  the  event  of  the 
taxation  pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence  or  prosecute  any 
cause  or  matter  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  said  client  of  what  (if  any- 
thing) may  appear  to  be  due  to  the  said  solicitor  the  said  solicitor  do  (if  required) 
deliver  to  the  said  cUent,  or  as  he  may  direct,  all  deeds,  books,  papers  and  writings 
in  the  said  solicitor's  possession,  custody,  or  power,  belonging  to  the  said  client. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  43. 

Order  to  tax  after  Action  brought. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and  .    It  is  ordered  that  the  plaintiff's  bill  of  costs,  charges 

and  disbursements  delivered  to  the  defendant,  for  the  recovery  of  which  tMs  action 
is  brought,  be  referred  to  the  taxing  officer  to  be  taxed,  and  that  the  plaintiff  give 
credit  of  the  time  of  taxation  for  all  sums  of  money  by  him  receivea  from  or  on 
account  of  the  defendant. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs  of  the  reference, 
and  certify  what  upon  such  reference  shall  be  found  due  to  or  from  either  party  in 
respect  of  the  bill  and  demand,  and  of  the  costs  of  the  reference,  pursuant  to  the 
statute. 

And  it  is  further  ordered  that  the  plaintiff  do  not  prosecute  this  action  touching 
the  demand  pending  the  reference. 
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App.  K.  And  it  L»  further  onlered  that  uprin  pavment  of  what  (if  anyihinor)  may  appear  to 

be  due  to  thf  j^laintitf.  t^^^trethCT*  with  the  cos'ts  of  this  action  (which  are  to  be  aLo 

taxed  and  paid^ ,  all  furthcj  pruccvdingH  therein  be  stared,  and  that  the  costs  of  thisi 

application  Im; 

Dated  the  dar  of  18     . 


No.  44. 

Order  to  try  Action  in  County  Court. 

\nca<iing  at  in  Form  1.] 

Upon  hearing  and  npon  reading  the  affidarit  of  filed  the  day 

of  18    ,  and 

It  ia  ordered  that  this  action  be  tried  before  the  Gonnty  Conit  of  lM>V^fn 

at  ,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


No.  45. 

Order  to  give  Security  or  try  Action  in  County  Court. 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18     ,  and 

It  is  ordered  that  nnlei^o  the  plaintiff  within  give  full  secnritY  for  the  defen- 

dant* k  coHtd  to  the  natisfaetion  of  the  Master  [or  an  thr  eaite  may  be\^  this  action  be 
reraitteil  for  trial  before  the  County  C-ourt  of  holden  at  and  that  the 

C'Of<t8  of  this  application  be 

Dated  the  day  of  18     . 


No.  46. 

Order  for  Examination  touching  Meant. 

18    •    [Here  put  the  tetter  and  numher.'\ 
In  the  High  Court  of  Justice. 

Division.  Between  Judgment  Creditor, 

Master  in  Chambers.  and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18    ,  and 

It  is  ordered  that  the  above-named  do  attend  before  the  master  on  the 

day  of  next,  at  in  the  noon,  to  be  examined  upon  oath  touching 

his  means  of  paying  the  judgment  debt,  and  that  the  ooets  of  this  application 

be 

Dated  the  day  of  18    . 


FORMS  OP  THE  SUPREME  COURT,  1883 .  641 

No.  58.  ^PP'^' 

Interpleader  Orders  No.  4. 

[Heading  as  in  Form  62.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  £  into  Court  by  the  said 

claimant  within  from  this  date,  or  upon  his  giving  within  the  same  time 

security  to  the  satisfaction  of  the  master  [or  as  the  ease  may  be"]  for  the  payment  of 
the  same  amount  by  the  said  claimant  according  to  the  directions  of  any  oraer  to  be 
made  herein,  and  upon  payment  to  the  above-named  sheriff  of  the  possession  money 
from  this  date,  the  said  sheriff  do  withdraw  from  the  possession  of  the  goods  seized 
by  him  under  the  writ  of  fieri  facias  herein. 

And  it  is  further  ordered  that  unless  such  .payment  be  made  or  security  given 
within  the  time  aforesaid  the  said  sheriff  proceed  to  sell  the  said  goods,  and  pay  the 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the  possession  money 
from  this  date,  into  Court  in  the  cause,  to  abide  further  order  herem. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c. 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Bated  the  day  of  18    . 


No.    64. 
Interpleader  Order,  No,  5. 

[Heading  as  in  Form  62.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  £  into  Court  by  the  said 

claimant,  or  upon  his  giving  security  to  the  satLsfaction  of  the  master  [or  as  the 
case  may  be"]  for  the  payment  of  the  same  amount  by  the  claimant  according  to  the 
directions  of  any  order  to  be  made  herein,  the  above-named  sheriff  withdraw  from 
the  possession  of  the  goods  seized  by  him  under  the  writ  of  fieri  facias  issued 
herem. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  such  payment  made  or 
security  given,  the  sheriff  continue  in  possession  of  the  goods,  and  the  claimant  pay 
possession  monev  for  the  time  he  so  continues,  unless  the  claimant  desire  the  goo^ 
to  be  sold  by  uie  sheriff,  in  which  case  the  sheriff  is  to  sell  them  and  pay  the 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the  possession  money 
from  this  date,  into  Court  in  the  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c. 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the  day  of  18     . 


No.  55. 

Interpleader  Order,  No,  6. 

[Heading  as  in  Form  62.] 

The  claimant  and  the  execution  creditor  having  requested  and  consented  that  the 
merits  of  the  claim  made  br  the  claimant  be  disposed  of  and  determined  in  a 
summary  manner,  now  upon  nearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18    ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 
Dated  day  of  18    . 


Mr  TT 
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App.  K. 
—^ No.  66. 

Interpleader  Order,  No.  7. 

[Heading  as  in  Form  52.] 

Upon  hearing  »  and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  above-named  sheriff  prooeed  to  sell  enough  of  the  gfoodsi 
seized  under  the  writ  of  fieri  facias  issued  in  this  action  to  satisfy  the  expenses  of 
the  said  sale,  the  rent  (if  any)  due,  the  claim  of  the  claimant,  and  this  execution. 

And  it  i»  further  ordered  that  out  of  the  proceeds  of  the  said  sale,  (after  dedncting 
the  cxpenfte's  thereof,  and  rent,  if  any,)  the  said  sheriff  pay  to  the  claimant  the 
amount  of  his  said  claim,  and  to  the  execution  creditor  the  amount  of  his  execution, 
and  the  residue,  if  any,  to  the  defendant. 

And  it  is  further  onlered  that  no  action  be  brought  against  the  said  sheriff,  and 
that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.  57. 

Order  dismissing  Summons  {generally), 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading  the  affidavit  of  filed  the  day 

of  18     y  and 

It  is  ordered  that  the  application  of  be  dismissed*  with  oosts  to  be  taxed 

and  paid  by  the  to  the  (or,  and  that  the  costs  of  and  occasioned  by  this 

application  bo  the  's  in  any  event). 

Dated  the  day  of  18    . 


No.  58. 

Summons  for  Entry  of  Satisfaction  on  a  Registered  Bill  of  Sale. 

In  the  High  Court  of  Justice. 

In  the  matter  of  a  bill  of  sale  by  to  dated  the  day  of  18    , 

and  registered  on  the  day  of  18    • 

Let  all  parties  concerned  attend  the  registrar  of  bills  of  sale  at  the  central  office. 
Royal  Courts  of  Justice,  London,  on  the  day  of  18    ,  at  o*cIock 

in  the  noon,  on  the  hearing  of  an  application  on  the  part  of  that  satis- 

faction be  entered  on  the  above-mentioned  bill  of  sale. 
Dated  the  day  of  18    . 

This  summons  was  taken  out  by  of  to  . 
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App.  L. 

APPENDIX  L.  


CHANCEEY  DIVISION. 

No.  1. 

Summons  hy  Chief  Clerh 

In  the  High  Court  of  JuBtice. 
Chancery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A.  B.,  late  of  in  the  county  of  , 

de3ea8cd. 

Or, 
Between  C.  D.,  petitioner, 
ana 
E.  F.,  defendant. 
The  defendant  E.  F.  {or  Q.  H.,  of,  &c.],  is  hereby  summoned  to  attend  at  ihe 
Chambers  of  Mr.  Justice  ,  at  the  Royal  Courts  of  Justice,  on  the 

day  of  ,  at  o^clock  in  the  noon,  to  be  examined  [or  to  be 

examined  as  a  witness]  on  the  part  of  the  ,  for  the  purpose  of  the  proceedings 

directed  by  Mr.  Justice  to  be  taken  before  me, 

Bated  this  day  of  18    . 

Chief  Clerk. 
This  summons  was  taken  out  by  of  ,  in  the  oonnty  of  ,  solioitors 

for 


No.  2. 

Form  of  Advertisement  for  Claimants  not  being  Creditors. 

Pursuant  to  a  judgment  [or  order]  of  the  Chancery  Division  of  the  High  Court 
of  Justice  made  in  [the  matter  of  the  estate  of  ,  and  in]  an  action  by 

against  ,  the  persons  claiming  to  be  next  of  kin  to  [or  the  heir  of,  as  the  ease 

way  he\  ,  late  of  ,  in  the  county  of  ,  who  died  in  or  about  the 

month  of  ,  are  by  their  solicitors,  on  or  before  the  day  of  ,  to 

come  in  and  prove  their  claims  at  the  Chambers  of  Mr.  Justice  ,  at  the  Royal 

Courts  of  Justice,  or  in  default  thereof  they  will  be  peremptorily  excluded  from 
the  benefit  of  the  said  judgment  [or  order].    The  daj  of  ,  at 

o*clock  in  the  noon,  at  the  said  Chambers,  is  appomted  for  hearing  and 

adjudicating  upon  the  claims. 

Dated  the  day  of  18    . 

A.  B., 
Chief  Clerk. 

No.  3. 

Form  of  Advertisement  for  Creditors, 

Pursuant  to  a  judgment  [w  an  order]  of  the  Chanoeiy  Division  of  the  High  Court 
of  Justice  made  m  [uie  matter  of  the  estate  of  A.  B.,  and  in]  an  action  S.  against  P., 
the  creditors  of  A.  B.,  late  of  ,  in  the  county  of  ,  who  died  in  or  about 

the  month  of  18     ,  are  on  or  before  the  day  of  18    ,  to  send  by 

post,  prepaid,  to  E.  F.,  of  ,  the  solicitor  of  the  d^endant  C.  D.,  tiie  executor 

\of  administrator]  of  the  deceased  [or  as  tnay  he  directed^,  their  christian  and  sur- 
name, addressee  and  descriptions,  the  full  partioulars  of  fneir  daims,  a  statement  of 
their  accounts,  and  the  nature  of  the  securities  (if  any)  hdd  by  them,  or  in  default 
thereof,  they  will  be  peremptorily  excluded  from  the  benefit  of  the  said  judgment 

Sor  order].    Every  creditor  holding  any  security  is  to  produce  the  same  before  Mr. 
'usUce  ,  at  his  chambers,  the  Royal  Courts  of  Justice,  London,  on  the 

day  of  18    ,  at  o'clock  in  the  noon,  being  the  time  appointed  for 

adjudication  on  the  claims. 

Dated  this  day  of  18    . 

O.  H« 

Chief  aerk. 
T  T  2 
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.    -^PP'^'  No.  4.  . 

Notice  to  Creditor  to  produce  Documents, 

{Short  TxtU.) 

You  are  hereby  required  to  produce  in  support  of  the  daim  sent  in  by  you  against 
the  estate  of  A.  B.  deceafled  \deftcrihe  the  document  required  to  be  producetf],  before  Mr. 
Justice  y  at  his  chambers  at  the  Royal  Courts  of  Justice,  London,  on  the 

day  of  18     ,  at  p*clock  in  the  noon. 

Dated  this  day  of  18     . 

G.  R.,  of,  &c.,  solicitor  for  plaintiff  [or  defendant,  or  m  the  cttse  mat/  be"]. 
To  Mr.  S.  T. 


No.  5. 
Affidavit  of  Executor  or  Administrator  as  to  Claims  of  Creditors, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

{Title,) 

We,  C.  D.,  of,  &c.,  the  above-named  plaintiff  \or  defendant,  or  as  matf  be],  the 
executor  [or  administrator]  of  A.  B.,  late  of  ,  in  the  county  of  ,  deo^sed, 

and  E.  F.,  of,  &c.,  solicitor,  severally  make  oath  and  say  as  follows : 

I,  the  said  E.  F.,  for  myself,  say  as  follows : 

1 .  I  have  in  the  paper  writing-  now  produced,  and  shown  to  me,  and  marked  A., 
set  forth  a  list  of  all  the  claims  the  particulars  of  which  have  been  sent  in  to  me  by 
persons  claiming  to  be  creditors  of  Uie  said  A.  B.,  deceased,  pursuant  to  the  adver- 
tisement issued  in  that  behalf,  dated  the  day  of  18     . 

And  I,  the  said  C.  D.,  for  myself,  say  as  follows : 

2.  I  have  examined  the  particulars  of  the  several  claims  mentioned  in  the  paper 
writing  now  produced,  and  shown  to  me,  and  marked  A.,  and  I  have  compared  the 
same  with  the  books,  accounts,  and  documents  of  the  said  A.  B.  [or  as  may  be^  and 
state  any  other  inquiries  or  investigations  made],  in  order  to  ascertam,  so  far  as  I  am 
able,  to  which  of  such  claims  the  estate  of  the  said  A.  B.  is  justly  liable. 

3.  From  such  examination  [and  state  any  other  reasons]  I  am  of  opinion  and  verily 
believe,  that  the  estate  of  the  said  A.  B.  is  justly  liable  to  the  amounts  set  forth  in 
the  sixth  column  of  the  first  part  of  the  said  paper  writing,  marked  A.,  and  to  the 
best  of  my  knowledge  and  belief,  such  several  amounts  are  justly  due  from  the 
estate  of  tne  said  A.  B.,  and  proper  to  be  allowed  to  the  respective  claimants  named 
in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B.  is  not  justly  liable  to  the 
claims  set  forth  in  the  second  part  of  the  said  paper  writing,  marked  A.,  and  that 
ther  same  ought  not  to  be  allowed  without  proof  by  the  respective  claimants  [or,  I 
am  not  able  to  state  whether  the  estate  of  the  said  A.  B.  is  justly  liable  to  tiie 
claims  set  forth  in  the  second  part  of  the  said  paper  writing,  marked  A.,  or  whether 
such  claims,  or  any  parts  thereof,  are  proper  to  be  allowed  without  further 
evidence]. 

5.  Except  as  hereinbefore  mentioned,  there  are  not,  to  the  best  of  my  knowledge, 
information,  and  belief,  any  other  claims  against  the  estate  of  the  said  A.  B. 

Swoin,  &c. 


No.  6. 
Exhibit  referred  to  in  Affidavit,  No.  5. 

A. 

{Short  Title,) 

List  of  claims,. the  particulars  of  which  have  been  sent  in  to  E.  F.,  the  solicitor 
of  the  plaintiff  [or  de^dant,  or  as  may  be]^  by  persons  claiming  to  be  creditors  of 
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A.  B.,  deceased,  piirsuant  to  the  advertisement  issued  in  that  b^alf,  dated  the 
day  of  18     . 

This  paper  writing  marked  A.  was  produced  and  shown  to  and  is  the  same 

as  is  referred  to  in  his  affidavit  sworn  oef ore  me  this  day  of  18    . 

W.  B.  &c. 


8eriAl 
No. 


F1B8T  Pabt.— Claims  proper  to  be  allowed  without  further  evidence. 


Kameaof 
Claimants. 


Addresses  and 
Descriptions. 


Fsitjeiilars  of 
daim. 


Amount  claimed. 


Amount  proper 
to  be  Allowed. 


£    t.     d. 


£    t,     d. 


App.  L. 


Ssooin)  PAST.—Claims  which  ought  to  be  proved  by  the  daunants. 

Serial 
No. 

Names  of 
Claimants. 

Addresses  and 
Descriptions. 

Fsiticutan  of 
Claim. 

Amount  claimed. 

£    s.     d. 

No.  7. 

Notice  to  Creditor  of  Allowance  of  Claim, 

(Short  Tiik,) 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.  deceased,  has  been  allowed 
at  the  sum  of  £  with  interest  thereon  at  £  per  cent,  per  annum,  from 

the  day  of  18    ,  and  £  for  costs. 

[Jf  part  only  allmced^  add.  If  you  claim  to  have  a  larger  sum  allowed,  you  are 
hereby  required  to  prove  such  f lurther  claim,  and  you  are  to  file  such  affidavit  as  you 
may  be  advised  in  support  of  your  claim  and  give  notice  thereof  to  me  on  or  before 
the  day  of  18    next,  and  to  attend  by^  your  solicitor  at  the  chambers  of 

Mr.  Justice  ,  at  the  Royal  Courts  of  Justice  on  day  of  18    ,  at 

o'clock  in  the  noon,  b^g  the  time  appointed  for  adjudicating  on  the 

daim.] 

Dated  this  day  of  18     . 

G.  R.,  of,  &c.,  solicitor  for  the  phuntifl  [or  defendant^  or  at  may  hel. 
To  Mr.  P.  R. 
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App.  L.  No.  8. 

Notice  to  Creditor  to  prove  his  Claim. 

(Short  TttU.) 

You  arc  hereby  reqiiirod  to  prove  the  claim  sent  in  by  you  against  the  estate  of 
A.  B.y  docoasod.  You  are  to  file  such  affidavit  as  you  may  be  advisGd  in  support  of 
your  claim,  and  give  notice  thereof  to  me  on  or  bt^oro  the  day  of  next, 

and  to  attend  by  your  solicitor  at  the  chambers  of  Mr.  Justice  at  the  Rojral 

Courts  of  Justice  on  the  day  of  18     at  o*clock  in  the  noon, 

being  the  time  appointed  for  adjudicating  on  the  claim. 
I>atedihi8  day  of  18     . 

Gc,  R.,  of,  &c.,  solicitor  for  the  plaintiff  [or  defendant,  or  at  mojf  be]. 
To  Mr.  S.  T. 


No.  9. 

Notice  that  Cheques  may  he  received. 

.  (Short  Titie.) 

The  cheques  for  the  amounts  directed  to  be  paid  to  the  creditors  of  A.B  .,  deceased, 
by  an  order  made  in  this  [matter  and]  action  dated  the  day  of  18     maj 

be  received  at  the  Paymaster- General's  office  on  and  after  the  day  of 

18     . 

G.  R.,  of,  &c.,  solicitor  for  the  plaintiff  [or  defendant,  or  m  may  he\. 
To  Mr.  W.  S. 


No.   10. 
Certificate  of  Chief  Clerk. 

(TUlt.) 

In  pursuance  of  the  directions  gfiven  to  me  by  Mr.  Justice  ,  I  hereby  certify 

that  the  result  of  the  accounts  and  inquiries  which  have  been  taken  and  mude  in 
pursuance  of  the  judgment  [or  order]  in  this  cause  dated  the  day  of  is 

as  follows : 

1.  The  defendants  the  executors  of  the  testator,  have  received  personal 
estate  to  the  amoimt  of  £  and  they  have  paid  or  are  ontitied  to  be  allowed  on 
account  thereof,  sums  to  the  amount  of  £  having  a  balance  due  from  [or  to] 
them  of  £           on  that  account. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the  account  marked 
verified  by  the  affidavit  of  filed  on  the  day  of  and  which 

account  is  to  be  filed  with  this  certificate,  except  that  in  addition  to  the  sums 
appearing  on  such  account  to  have  been  rcceivecC  the  said  defendants  are  chai^g«d 
with  the  following  sums  [state  the  tame  here  or  in  a  scheduie"]  and  except  that  I  have 
disallowed  the  items  of  disbursement  in  the  said  account  numbered  ,  and, 

[Or  in  cases  where  a  transcript  has  been  made.'] 

The  defendants  have  brought  in  an  account  verified  by  the  affidavit  of 

,  filed  on  the  day  of  and  which  account  is  marked  and  is  to 

be  filed  with  this  certificate.    The  account  has  been  altered,  and  the  account 

marked  and  which  is  also  to  bo  filed  with  this  certificate,  is  a  transcript  of  the 

aooount  as  altered  and  passed. 

2.  The  debts  of  the  testator  which  have  been  allowed,  are  set  forth  in  the 
Schedule  hereto,  and  with  the  interest  thereon  and  costs  mentioned  in  the  Schedule 
are  due  to  the  persons  therein  named,  and  amount  altogether  to  £ 

3.  The  funeral  expenses  of  the  testator  amount  to  tiie  sum  of  £  which  I 
have  allowed  the  saia  executors  in  the  said  aooount  of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set  forth  in  the  Schedule  hereto, 
and  with  the  interest  therein  mentioned  remain  due  to  the  persons  therein  named, 
and  amount  altogether  to  £ 

5.  The  outstanding  personal  estate  of  the  testator  ooxLusts  of  the  partioolan  set 
forth  in  the  Schedule  hereto. 
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6.  The  real  estate  to  which  the  testator  was  entitled  consists  of  the  particulars  set       App.  L. 
forth  in  the  Schedule  hereto.  ' 

7.  The  defendants  hare  received  rents  and  profits  of  the  testator's  real  estate, 
&c.  [^in  a  form  »imilar  to  that  provided  icith  reapeet  to  the  personal  e»tate\, 

8.  The  incumbrances  affecting  the  said  testator's  real  estate  are  specified  in  the 

Schedule  hereto. 

9.  The  real  estates  of  the  testator  directed  to  be  sold,  have  been  sold,  and  the 
purchase  monies  amounting  altogether  to  £  have  been  paid  into  Court. 

N.B. — The  above  numbers  are  to  correspond  with  the  numbers  in  the  order  after 
each  statement,  the  evidence  produced  is  to  be  stated  as  follows : — 

The  evidence  produced  on  this  account  [or  inquiry]  consists  of  the  probate  of  the 
testator's  will,  tne  affidavit  of  A.  B.  filed  and  paragraph  numbered  of 

the  affidavit  of  C.  D.,  filed. 


No.   11. 


Affidavit  verifying  Accounts  and  answering  usual  Inquiries  as  to  Real 

and  Personal  Estate, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(Title,) 
We  A.  B.,  of  &c.,  C.  D.,  of,  &c.,  and  £.  F.,  of,  &c.,  the  above- 

named  defendants,  severally  make  oath  and  say  as  follows : 

1.  We  have  according  to  the  best  of  our  knowledge,  information,  and  belief,  set 
forth  in  Schedule  I.  hereto  a  full  account  and  inventory  of  the  personal  estate  of  or 
to  which  G.  H.  ,  the  testator  in  the  judgment  [o»*  order]  dated  made  in 
this  action  [or  matter]  named,  who  died  on  the  day  of  ,  was  possessed 
or  entitled  at  the  time  of  his  death,  and  not  by  him  epecificaUy  bequeathed. 

2.  Save  what  is  set  forth  in  the  said  Schedule  I.,  and  ivhat  is  by  the  said  testator  The  words  in 
apceiJicaUy  bequeathed,   the  said  testator  was  not  to  the  best  of  our  knowledge,   italiea  to  be 
information,  or  belief,  at  the  time  of  his  death  possessed  of  or  entitled  to  any  debt  inserted  only 
or  sum  of  money  due  to  him  from  us  or  any  of  us  on  any  account  whatsoever,  nor  where  the 

to  anyleasehold  or  other  personal  estate  whatsoever.  direction  is  to 

3.  The  said  testator's  funeral  expenses  have  been  paid.    The  same  consist  of  the  take  an 
items  of  disbursement  numbered  and  in  the  account  hereinafter  account  of 
referred  to  [or  i/*  not  paid,  it  should  be  to  atated  with  the  amount  due  and  to  whom  due"],  personal 

4.  We  have  in  the  account  marked  A.,  now  produced  and  shown  to  us,  according  estate  not 
to  the  best  of  our  knowledge,  information,  and  belief,  set  forth  a  full  account  of  specifically 
the  personal  estate  of  the  said  testator,  not  by  him  specijlcally  bequeathed,  which  has  bequeathed, 
come  to  our  hands  or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any  person  or  rm^  should 
persons  by  our  order  or  the  order  of  any  of  us,  or  for  our  use  or  the  use  of  any  of  -q«q-^  \ni}i 
us,   with  the  times  when,  the  names  of  the  persons  from  whom,  and  on  what  ^   order 
account  the  same  has  been  received,  and  also  alike  account  of  the  disbursements,  j{.gf,4^j-  tx.^ 
allowances,  and  payments  made  by  us  or  any  of  us  on  account  of  the  said  testator's  ^Q^ount 
funeral  expenses,  debts,  and  personal  estate,  together  with  the  times  when  the 

names  of  tne  persons  to  whom,  and  the  purposes  for  which  the  same  were  disbursed, 
allowed,  or  paid. 

6.  And  we,  each  speaking  positively  for  himself  and  to  the  best  of  his  knowledge 
and  belief  as  to  other  persons,  further  say  that  except  as  appears  in  the  said 
account  marked  A.,  we  have  not,  nor  has  any  of  us,  nor  have  nor  has  any  other 
person  or  persons  by  our  order  or  the  order  of  any  of  us,  or  for  our  use  or  the  use  of 
any  of  us,  possessed,  received,  or  got  in  any  port  of  the  said  testator's  personal 
estate,  nor  any  money  in  respect  thereof,  and  that  the  said  accoimt  marked  A.  does 
not  contain  any  item  of  disbursement,  allowance,  or  payment,  other  than  such  as 
has  actually  been  disbursed,  paid,  or  allowed  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief,  the  personal  estate  of 
the  said  testator,  now  outstanding  or  undisposed  of,  consists  of  tne  particulars  set 
forth  in  Schedule  II.  hereto. 

7.  Save  what  is  set  forth  in  the  Schedule  II.,  there  is  not  to  our  knowledge, 
information,  or  belief,  any  part  of  the  said  testator's  personal  estate  now  ontstand* 
ing  or  undisposed  of. 

8.  We  have,  according  to  the  best  of  our  knowledge,  information,  and  belief,  set 
forth  in  Schedule  III.  nereto  the  particulars  of  all  Uie  real  estate  which  the  said 
0.  H.  was  seised  of  or  entitled  to  at  the  date  of  his  death. 
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This  should 
accord  with 
the  order 
directing  the 
aocount. 


9.  Save  what  is  set  forth  in  the  said  schednle,  the  said  testator  was  not  to  the 
hest  of  our  knowledge,  information,  or  belief,  at  the  time  of  his  death  seified  of  or 
entitled  to  any  real  estate  whatsoever. 

10.  We  have,  according  to  the  best  of  our  knowledge,  information,  and  belief, 
set  forth  in  Schedule  IV.  hereto  the  particulars  of  all  the  incumbrances  affecting 
the  said  testator's  real  estate,  and  what  part  thereof  such  incumbrances  respectivelj 
affect. 

11.  We  have  in  the  account  marked  B.,  now  produced  and  shown  to  us,  aoocxrding 
to  the  best  of  our  knowledge,  information,  and  belief,  set  forth  a  full  aocount  of  all 
the  rents  and  profits  of  the  said  testator's  real  estate  which  has  come  to  our  hands 
or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any  person  or  persons  by  our  order, 
or  the  order  of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us,  and  the  tiin<3s 
when,  the  names  of  the  persons  from  whom,  on  what  account,  in  respect  of  -vrhat 
part  of  such  estate  the  same  have  been  received,  and  the  times  when  the  same 
became  due,  and  also  a  like  account  of  the  disbursements,  allowances,  and  payments 
made  by  us,  or  any  or  either  of  us,  in  respect  of  the  said  testator's  real  estate,  or 
the  rents  and  profits  thereof,  and  the  times  when,  the  names  of  the  persons  to  whom, 
and  the  purposes  for  which,  the  same  were  made. 

12.  And  we,  each  sx)eaking  positively  for  himself,  and  to  the  best  of  his 
knowledge  and  belief  as  to  other  persons,  further  say  that,  except  as  appears  in  Ihe 
said  account  marked  B.,  we  have  not,  nor  has  any  of  us,  nor  has  any  other  person 
by  our  order,  or  the  order  of  any  of  us,  or  for  our  uso^  or  the  use  of  any  of  us, 
possessed,  received,  or  got  in  any  rents  or  profits  of  the  said  testator's  real  estate, 
nor  any  money  in  respect  thereof,  and  that  the  said  accoimt  marked  B.  does  not 
contain  any  item  of  disbursement,  payment,  or  idlowance,  other  than  such  as  has 
actually  been  disbursed,  paid,  or  allowed,  as  above  stated. 


The  First  Schedule  above  referred  to. 

1.  £50  cash  in  the  house. 

2.  £100  cash  at  the  testator's  bankers,  Messrs.  A.  and  B. 

8.  £1,000  Consolidated  £3  per  cent,  annuities,  standing  in  the  testator's  name. 

4.  £10  due  from  John  James,  for  half  year's  rent  of  house  at  ,  to 

Michaehnas,  1882. 

6.  £32 :  6«.  8^.,  balance  remaining  due  from  John  Thomas  on  aooount  of  half  year*s 
rent  of  farm  at  ,  to  Michaelmas,  1882. 

6.  £300,  a  debt  due  from  Samuel  Jones  on  a  bond,  with  interest  from  , 
at           per  cent. 

7.  A  leasehold  house  situate  at  ,  held  under  a  lease  for  a  term  of  , 
which  will  expire  on  ,  at  a  rent  of  £  a  year,  underlet  to  James  Evans 
for  a  term  which  will  expire  on            ,  at  a  rent  of  £50  a  year. 

8.  £25,  half  a  year's  rent  due  from  the  said  James  Evans  to 

The  SEOOsn)  Sobedulb  above  referred  to. 
[The  particulars  to  be  set  forth  in  the  same  manner  as  above.] 

The  Third  Schedule  above  referred  to. 
[To  contain  a  short  particular  of  the  real  estate.] 


The  FouBTH  Schedule  above  referred  to. 

[To  contain  a  short  particular  of  the  incumbrances,  and  showing  what  part  of 
the  above  real  estate  is  subject  to  each.] 
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No..  12. 

Account  of  Personal  Estate ^  being  Account  A,  referred  to  in 

Form  No,  11. 


In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 


A. 


(Title.) 

This  account  marked  A.  was  produced  and  shown  to  A.  B.,  C.  D.,  and  E.  F., 
and  is  the  account  ref eired  to  in  tiieir  affidavit  sworn  this  day  of 

Before  me  [to  be  aiffned  here  by  Commiasioner  or  officer  before  tchoni  the  affidavit  is 
Bwom'], 

Receipts. 


No.  of 
Item. 

Date  when 
reoeiTed. 

Names  of  Fenons  from 
whom  leceiTed. 

On  what  Aoooont  reoeiTed. 

Amount 
received. 

18      . 

• 

£  8,d, 

1 

Foimd  in  house. 

2 

Evans  and  Co 

Balance  at  bankers. 

3 

Half  year's  dividend  on 
2,000/.    3/.    per  oeat. 
annuities  due. 

4 

John  James 

Bond  debt  of  300/.  and 
interest  from 
to 

• 

6 

Samuel  Jones  . . 

Bond  debt  of  300/.  and 
interest  from 
to 

.     6 

James  Evans   .. 

Half  year's  rent  of  lease- 
hold house  due 

7 

William  Williams 

Produce  of  sale  of   the 
above  leasehold  house. 

DI8BUB8S1CBKTB. 


No.  Of 
Item. 

Date  when 

naidor 

allowed. 

Names  of  Persons  to  whom 
paid  or  allowed. 

For  what  Purpose  paid  or 
aUowed. 

Amonnt 
paid  or 
dlowed. 

1 

2 
3 

4 

18     . 

James  Price 

Messrs.  A.  &  B. 
John  George     . . 

James  Price 

Undertaker's  bill  for  fu- 
neral. 

Expenses  of  probate. 

A  debt  due  to  him  for 
medical  attendance. 

Bond  debt  of  1,000/.  and 
25/.  for  interest  there- 
on from           to 

£  i,   d. 
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No.  13. 
Account  of  Rents  and  Profits^  being  the  Account  B,  referred  to  in  Ab.  11. 

B. 

In  the  Higli  Court  of  Justice. 

Chancery  Division. 

Mr.  Juj^tice 

{TttU.) 

ThLi  acconnt  marked  B.  was  prodoced  and  shown  to  A.  B.,  C.  D.,  and  E.  F.,  and 
is  the  account  referred  to  in  their  affidavit  sworn  this  day  of 

Before  me  {_to  be  ii^ned  hrre  by  ComtttiuUfHfr  or  oj^.ecr  brfort  tckom  a^darit  »trorH]. 


No,  of! 
Item 


1 
2 
3 


Date 

when 

receiTed. 


18 


Names  of  Persons  from 
whom  reoeiTeiL 


On  what  Aceoont 

and  in  respect  of  what  Fni  of 

the  £fitate  nsoavedy 

and  idwn  doe. 


John  James |  Half  year's  rent  for  farm  in 

parish  of  ,  due 

Thomas  James    One  quarter  year's  rent  of 

I     house  at  ,  due 

John  James '  Same  as  No.  1,  dne 


AhmhihI 


£    t.    d. 


No.  of. 


Date 

whc-n 


Item.  I    paid  or 
allowed. 


Names  of  Petsodb  to  wham 
paid  or  allowed. 


1 
2 
3 


18 


Sun  Insurance  Office . . 
Thomas  Carpenter .... 


For  what  Pmpoee  paid 
or  allowed. 


One  year's  insurance  against 

fire,  due 
Bepairs    at    John   James' 

farm. 


James  Francis Income  tax,  half  year  due 

10th  October. 


£    a.    d. 
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No.  15.  ^^'  ^' 

Ordinary  Conditions  of  Sale, 

Conditioiis  of  Sale. 

1 .  No  person  is  to  advance  less  than  £  at  each  hidding. 

2.  The  sale  is  subject  to  a  reserved  bidding  for  each  lot  which  has  been  fixed  by 
the  judge  to  whom  this  cause  is  asaiguod. 

3.  Each  purchaser  is  at  the  time  of  sale  to  subscribe  his  name  and  address  to 
his  bidding,  and  the  abstract  of  title,  and  all  written  notices  and  oommimications 
and  Rummonsos  are  to  be  deemed  duly  delivered  to  and  served  upon  the  purchaser 
by  being  left  for  him  at  such  address,  unless  or  until  he  is  represented  by  a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  deposit  of  £  per  cent,  on 
the  amount  of  his  purchase  money  to  ,  the  person  appointed  by  the  said  judge 
to  receive  the  same. 

6.  The  chief  clerk  of  the  said  judge  will  after  the  sale  proceed  to  certify  the 
result,  and  the  day  of  at  of  the  clock  noon  is  appointed 

as  the  time  at  which  the  purcnasers  may,  if  they  think  fit,  attend  by  their  solicitors 
at  the  Chambers  of  the  said  judge  at  the  Royal  Courts  of  Justice,  London,  to 
settle  such  certificate.  The  certificate  will  then  be  settled,  and  will  in  due  course 
be  signed  and  filed,  and  become  binding  without  further  notice  or  expense  to  the 
purchasers. 

6.  The  vendor  is  within  [  ]  days  after  such  certificate  has  become  binding 
to  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract  of  the  title  to  the  lot  or 
lots  purchased  by  him,  subject  to  the  stipulations  contained  in  these  conditions. 
And  each  purchaser  is,  within  four  days  after  the  actual  delivery  of  the  abstract,  to 
deliver  at  the  ofiSice  of  ,  solicitor,  at  ,  in  the  county  of  ,  a  state- 
ment in  writing  of  his  objections  and  requifiitions  fif  any)  to  or  on  the  title  as 
deduced  by  such  abstract,  and  upon  the  expiration  of  such  last-mentioned  time — 
and  in  this  respect  time  is  to  be  deemed  of  the  essence  of  the  contract — the  title  is 
to  be  considerod  as  approved  of  and  accepted  by  such  purchaser,  subject  only  to 
such  objections  and  requisitions,  if  any. 

7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at  the  sale,  to  pay 
the  value  of  all  timber  and  timber-like  trees,  tellers,  and  pollards,  if  any,  on  the 
lot  purchased  by  him,  down  to  U.  per  stick,  inclusive,  the  amount  thereof  to  be 
ascertained  by  a  valuation  to  be  made  in  manner  following ;  that  is  to  say,  each 
party  (vendor  and  purchaser),  or  their  respective  solicitors,  is  within  days 
after  the  chief  clerk's  certificate  has  become  binding  to  appoint  by  writing  one 
valuer,  and  give  notice  in  writing  to  the  other  party  of  such  appointinent,  and  the 
valuers  so  appointed  are  to  make  such  valuation,  but  before  uiey  commence  their 
duty  they  are  to  appoint  an  umpire  by  writing,  and  the  decision  of  such  valuers  if 
they  agree,  or  of  such  umpire  if  they  disagree,  is  to  be  final ;  and  in  case  the 
purchaser  shall  neglect  or  refuse  to  appoint  a  valuer,  and  give  notice  thereof  in  the 
manner  and  within  the  time  above  specified,  the  valuation  is  to  be  made  by  the 
valuer  appointed  by  the  vendor  alone,  and  his  valuation  is  to  be  final. 

8.  Each  purchaser  is  imder  an  order  for  that  purpose  to  be  obtained  by  him,  or  in 
case  of  his  neglect  by  the  vendors  at  the  costs  of  the  purchaser,  upon  application 

at  the  Chambers  of  the  said  judge,  to  pay  the  amount  of  his  purchase  money  {after  To  be  altered 

dedtteting  the  amount  paid  as  a  deposit),  together  with  the  amount  of  the  valuation  under  if  the  4th  or 

the  seventh  eondition^  if  any y  into  Court  to  the  credit  of  this  cause  ,  on  or  before  7th  condition 

the  said  dav  of  ,  and  if  the  same  is  not  so  paid,  then  the  purchaser  is  to  not  inserted, 

pay  interest  on  his  purchase  money,  including  the  amount  of  such  valuation  at 
the  rate  of  £  per  cent,  per  annum  from  the  day  of  to  the  day  on 

which  the  same  is  actuallpr  paid.    Upon  payment  of  the  purchase  money  in  manner  This  to  be  in 

aforesaid,  the  purchaser  is  to  be  entitled  to  possession,  or  to  the  rents  and  profits,  accordance 

as  from  the  day  of  ,  down  to  which  time  all  outgoings  are  to  be  paid  with  the  order 

by  the  vendors.  directing  the 

9.  If  any  error  or  mis-statement  shall  appear  to  have  been  made  in  the  above  sale, 
particulars,  such  error  or  mis-statement  is  not  to  annul  the  sale  or  entitle  the  pur- 
chaser to  be  discharged  from  his  purchase,  but  a  compensation  is  to  be  made  to 

or  by  the  purchaser,  as  the  case  may  be,  and  the  amount  of  such  compensation  is  to 
be  setUed  by  the  said  judge  at  Chambers. 

[Add  to  these  such  conditions  respecting  the  title  and  title  deeds  as  the  conveyancing 
counsel  shall  advise  to  be  necessary  or  proper. "] 

Lastly.  If  the  purchaser  shall  not  pay  his  purchase-money  at  the  time  above 
specified,  or  at  any  other  time  which  may  be  named  in  any  order  for  that  purpose, 
and  in  all  other  respects  perform  these  conditions,  an  order  mar  be  made  by  the 
said  judge  upon  application  at  Chambers  for  the  re-sale  of  the  lot  purchased  by 
such  purchaser,  ana  for  parent  by  the  purchaser  of  the  deficiency,  if  any,  in  the 
price  which  may  be  obtamed  ux>on  Huch  re- sale  and  of  all  costs  and  expenses 
occasioned  by  such  default. 
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No.  16. 
Affidavit  of  Result  of  Sale, 

In  the  High  Court  of  Justice. 
Chioiceiy  Division. 
Mr.  Justioe 

(Title.) 

I,  A.  B.y  of  &c.,  auctioneer,  the  person  appointed  by  the  judge  to  "whom  this 
cauAe  is  assigned  to  sell  the  estates  comprised  in  the  particuhurs  hereinafter  referred, 
do  make  oath  and  say  as  follows : 

1.  I  did  at  the  time  and  place  in  the  lots,  and  suhject  to  the  conditions  Bpecified 
in  the  particulars  and  conditions  of  sale  now  produced  and  shown  to  me,  axid 
marked  Tidth  the  letter  A.,  put  up  for  sale  hj  auction  the  estates  described  in  such 
particulars.  The  result  of  8uch  sale  is  truly  set  forth  in  the  bidding  paper  marked 
with  the  letter  B.  now  produced  and  hhown  to  me. 

2.  The  sums  set  forth  in  the  second  column  of  such  bidding  paper  are  the  highest 
sums  bid  for  the  respective  lots,  the  numbers  of  which  are  set  forth  in  the  first 
column  opposite  to  such  respective  sums,  and  the  persons  whose  names  are  subscribed 
in  the  third  column  of  such  bidding  x^per  as  purchasers  were  renyectively  the  highest 
bidders  for  and  became  the  purchasers  of  the  respective  lots,  the  numocrs  whereof 
are  set  opposite  to  such  resx)ective  names  in  the  said  first  column  of  the  said  bidding 
paper  at  the  prices  or  sums  set  opposite  to  their  respectlTe  names  in  the  said  seoona 
column  thereof. 

3.  The  several  lots  opposite  to  the  numbers  of  which  I  have  in  the  third  odmim 
of  the  said  bidding  paper  written  the  words  "  not  sold  "  were  not  sold,  no  person 
having  bid  a  sum  equal  to  or  higher  than  the  reserved  bidding  fixed  by  the  said 
judge. 

4.  No  person  bid  any  sum  whatever  for  either  of  the  lots  opposite  the  numbers  of 
which  I  have  in  the  second  column  of  the  said  bidding  paper  written  the  words  "  no 
bidding." 

6.  'Hie  said  sale  was  conducted  by  me  in  a  fair,  open  and  candid  manner,  and 
according  to  the  best  of  my  skill  and  judgment. 

6.  I  have  received  the  sums  set  forth  in  the  fourth  column  of  the  schedule  hereto 
as  deposits  from  the  respective  purchasers  whose  names  are  set  forth  in  the  second 
coliunn  of  such  schedule  opposite  the  said  respective  sums,  in  respect  of  their  said 
respective  purchase  monies,  leaving  due  in  respect  of  the  said  purchase  monies  the 
respective  sums  set  forth  in  the  fifth  column  of  the  said  schedule. 

The  ScHiDnXiB  above  referred  to. 


No.  of  Lot. 


Name  of  Pnrdiaser. 


Amoont  of  Pnrdiaae 
Money. 


Amount  of 
received. 


Amonnt  icBkaining 
due. 


Ko.of 

Eiitrj 

of 

Claim. 
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No.  17. 
List  of  Debti  allowed* 

James  v,  Jonee. 
List  of  Debts. 


Karnes  of  Grediton. 


James  Allen 


Charles  Cohen   . . 


John  Dennis  and 
Owen  Thomas 


Boston,  in  the  county  of  Lin- 
coln, Surgeon 
Interest 

Va)BuB       ••  ••  ••  •• 

98,  Piccadilly,  in  the  county 
of  Middlesex,  gentleman, 
executor  of  John  Thomas . . 

Interest  from  6th  October, 
1850,  at  51,  per  cent. 

wOBUS        *•  •*  .t  •• 

16,  Fleet  Street,  London, 
Grocers,  and  co-partners  . . 

Interest  from,  16th  Ootobo:, 
1862,  at  6/.  per  cent. 

Another  debt 

Interest  . .         . .         . . 

Costs 


Amofonta 
allowed  for 

Prindpal, 

Interest,  and 

Costa. 


£     t.    d. 


100 
4 


0 
0 


0 
0 


2     2     0 


67     0    0 

4     2    0 
2    2    0 


100    0  0 

6    0  0 

62    0  0 

2  10  0 

2    4  6 


Total 

Amounts 

due. 


£     8.    d. 


106     2     0 


73    4    0 


171  14     6 


665 

^App.  L. 


No.  18. 
List  of  Legacies  remaining  unpaid, 

James  v.  Jones, 
list  of  Legacies. 


Name  of  Legatees. 

Deseriptiona. 

Amounts  of 

Principal  and 

Interest. 

Total  Amounts 
due. 

James  Oliyer    .... 

Son  of  testator,  an  infant  . . 
Interest 

£     t.    d. 
100    0    0 
7    6    6 

£     «.    d. 

Of  20,  Cheapside,  London, 
Widow 

107    6    6 

HaxyRusBeU    •••• 

60    0    0 
4    8    0 

Interest  from  1st  January, 
1860,  the  death  of  testator 

Of  Lincoln,  Esq 

64    8    0 

Jane,  the  wife  of 

250    0    0 
60    0    0 

John  Williams. 

Faid  in  part • ...... 

Interefft  ■ 

200    0    0 
14  11    0 

• 

814  11    0 

Total.. £ 

636 

App.  Ii« 
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1^0.  19. 

List  of  Annuities  and  Arrears  due. 
Lifft  of  Annuities. 


Names  of  Axmmtants. 

Description  of  AnnuitajiU  and 
Nature  of  Annuitanta. 

Amovnta  of 
Annuitiefl. 

Amoantaof 
Azreandiie. 

Mary  Jones  

SpinHter,  daughter  of  testa- 
tor, during  her  life. 

£      8,    d. 

50     0     0 

£       9,     d. 
2d     0     0 

Maria  WilliamB   . . 

Widow  of   testator,  during 
her  life  and  widowhood. 

200    0     0 

Arrears  due  from  7th  August, 
1882,  down  to  which  it  has 
been  paid. 

TotAlfl £ 

^ 

300    0    0 

£ 

No.  20. 
List  of  Apportionments  among  Creditors  or  Legatees. 

Apportionment  among  Creditors  (or  Legatees]. 


Names  of  Creditors 
(or  Legatees). 

Addreaaea. 

Amounts  before 
cpTtiiied  to  be 
due  and  snb- 

aequent  Literest. 

Totala  due. 

apporUomed. 

John  Jones  .... 

20,  Cheapside,  London, 

woollen  draper. 
Subsequent  interest   . . 

Braintree,  in  the  county 
of  Essex,  executors  of 
Wilh'am  Young,  de- 
ceased. 

Subsequent  interest  . . 

£      8,     d. 
200     0     0 

17  10     0 

£    8,    d. 
217  10    0 

217  10     0 
Total..  £ 

£     8.     d, 
57     4     8 

67    4     8 

Thomas   Young 
and    Robert 
Young. 

200     0     0 
17  10     0 

No.  21. 

.  Receiver's  Ite^ggnjizfince. 

,0  ,  of  ,  and  ,  of  , 

Before  our  Sovereign  Lady  the  Queen  in  her  High  Court  of  Justice  personallT 
appearing,  do  acknowledge  themselves,  and  each  of  them  doth  acknowledge  himself, 
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to  owe  to  and  ,  two  of  the  chief  clerks  of  the  Chancery  Biviaion,  the 

Bom  of  ,  to  be  paid  to  the  said  and  ,  or  one  of  them,  or  the  execu- 

tors or  administrators  of  them,  or  one  of  them,  and  unless  ihey  do  pay  the  same, 
they,  the  said  do  grant,  and  each  of  tiiem  doth  grant  for  himself,  his  heirs, 

exeontors,  and  administrators,  that  the  said  snm  of  shall  be  leyied,  recoyered, 

and  received,  of  and  from  them  and  each  of  them,  and  of  and  from  aU  and  sing^nlar 
the  manors,  messuages,  lands,  tenements,  and  hereditaments,  goods  and  chattels,  of 
them  and  each  of  them  wheresoever  the  same  shall  or  may  be  foimd.  Witness  our 
said  Sovereign  Lady  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and  so  forth,  at  the  Boyal  Courts 
of  Justice,  the  day  of  18 

Whereas,  by  an  order  of  the  High  Court  of  Justice  made  in  a  cause  wherein 
are  plaintiffs  and  defendants^  and  dated  the  day  of 

It  was  ordered  that  a  proper  person  should  be  appointed  to  receive  [or  that  upon 
the  above  bounden  first  giving  security  he  should  be  appointed  receiver  of] 

the  rents  and  profits  of  the  real  estate,  and  to  collect  and  get  in  the  outstanding 
personal  estate  of  in  the  said  order  named.    And  whereas  the  judge  to  whom 

this  cause  is  assigned  hath  [approved  of  the  said  as  a  proper  person  to  he  tueh 

receiver^  and  htUKX  approved  of  the  above  bounden  and  as  sureties  for 

the  said  and  haui  also  approved  of  the  above  written  recognizance  with  the 

under- written  condition  as  a  proper  security  to  be  entered  into  by  the  said  and 

pursuant  to  the  said  oider  and  the  general  orders  of  the  said  Court  in  that 
behalf,  and  in  testimony  of  such  approbation  the  chief  derk  of  the  said  judge  hath 
sinied  an  allowance  in  the  margin  hereof 

I^ow  the  condition  of  the  above  written  recognizance  is  such  that  if  the  said 
do  and  shall  duly  account  for  all  and  eveiT  the  sum  and  sums  of  money  which  he 
shall  so  receive  on  account  of  the  rents  ana  profits  of  the  real  estate,  and  in  respect 
of  the  personal  estate  of  the  said  ,  at  such  periods  as  the  said  judg^  snail 

appoint,  and  do  and  shall  duly  pay  the  balances  wmch  shall  from  time  to  time  be 
certified  to  be  due  frcnn  him  as  uie  said  Court  or  judge  hath  directed  or  shall  here- 
after direct^  tiien  the  above  recognizance  shall  be  void  and  of  none  effect,  otherwise 
the  same  is  to  be  and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  by  the  above-named,  &c. 


App,  L. 

I? 


I 

a* 
1^ 


I 

SI 


No.  22  * 

Affidavit  verifying  Receiver* 9  Report, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
IAt.  Justice 

{Title.\ 
I,  ,  of  ,  the  receiver  appointed  in  this  cause,  make  oath  and  say  as 

follows : 

1.  The  account  marked  with  the  letter  A.  produced  and  shown  to  me  at  the  time 
of  swearing  this  my  affidavit,  and  purportmg  to  be  my  account  of  the  rents  and 
profits  of  the  real  estate  and  of  the  outstanding  personal  estate  of  ,  the  testator  [or 
intestate]  in  this  cause,  from  the           day  of            18    ,  to  the  day  of 

18  ,  botn  inclusive,  contains  a  true  account  of  all  and  every  sum  of  money  received 
by  me  or  by  any  other  person  or  persons  by  my  order  or,  to  my  knowledge  or  belief, 
for  my  use  on  account,  or  in  respect  of  the  said  rents  and  profits  accrued  due  on  or 
hefore  the  said  day  of  on  an  account  or  in  respect  of  the  said  personal  estate^ 

except  what  is  included  as  received  in  my  former  account  [or  accounts]  sworn 
by  me. 

2.  The  several  sums  of  money  mentioned  in  the  said  accoimt,  hereby  verified  to 
have  been  paid  and  allowed,  have  been  actually  and  truly  so  paid  and  allowed  for 
the  several  purposes  in  the  said  account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the  items  and  particulars 
therein  contained,  according  to  the  best  of  my  knowledge  and  belief. 

4.  W.  X.  and  Y.  Z.  ,  the  sureties  named  in  the  recognizance,  dated  the 

of  18    ,  are  both  sJive,  and  neither  of  them  has  become  bankrupt  or 

insolvent. 

M.  U  U 


•This  form 
was  substi- 
tuted br 
R.  S.  C, 
Oct.  1884, 
for  that  con- 
tained in  the 
Euleeof  1883. 


This  IB  to 
accord  with 
the  order 
appointing 
the  receiver. 

The  day  to 
which  tiie 
account  is 
made  up. 
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App.  L.  No.  23. 

Ajfidavit  verifying  Abstrctci. 

In  the  High  Court  of  Justice. 

Chancery  Division. 

Mr.  Justice 

I,  A.  B.,  of,  &c.,  solicitor  for  in  this  cause  [or  matter],  make  oath  and  saj  as 

follows : 

I  hare  carefully  examined  and  compared  the  abstract  imtten  on  sheets  of 

pai>er,  now  produced  and  shown  to  me  at  the  time  of  swearing  this  affidavit,  and 
marked  with  the  letter  A,  with  the  several  deeds  and  documents  thereby  purported 
to  be  abstracted.  Such  abstract  is  a  true  and  correct  abstract  of  the  said  deeos  md 
documents,  so  far  as  such  deeds  and  documents  relate  to  the  hereditaments  lef erred 
to  in  an  order  made  in  this  action  [or  matter]  dated  the  day  of 


No.  24. 

Affidavit  verifying  Engrossments  of  Deeds. 

In  the  High  Court  of  Justice. 

Chancery  Division. 

Mr.  Justice 

{Title.) 
1,  A.  B.,  of,  &c.  I  make  oath  and  say  as  follows : 

1.  I  have  carefully  examined  and  compared  the  parchment  writing  now  produced 
and  shown  to  me  at  the  time  of  swearing  this  affidavit,  and  marked  with  the 
letter  A,  with  the  draft  or  paper  writing  now  produced  and  shown  to  me  at  the 
time  of  swearing  this  affidavit,  and  marked  with  the  letter  B,  beinA*  the  draft  <k  the 
conveyance  [or  settlement,  &c.]  settled  at  the  chambers  of  the  judge  to  whom  this 
cause  [or  matter]  is  assigned  pursuant  to  the  order  made  in  this  cause  [or  matter] 
dated 

2.  The  said  parohment  writing  is  a  true  and  correct  transcript  and  engroaament 
of  the  said  draft. 


No.  25. 

Originating  Summons, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Between  C.  B.  Plaintiff 
and 
E.  F.  Defendant. 
Let  E.  F.,  the  executor  of  the  said  A.  B.,  attend  at  the  chambers  of  Mr. 
Justice  t  i^t  the  Royal  Courts  of  Justice,  at  the  time  specified  in  the  margin 

[oTf  at  the  foot]  hereof,  upon  the  application  of  C.  D.,  of  ,  Esq.,  who  daima 

to  be  a  creditor  [or,  as  the  case  may  &]  upon  the  estate  of  the  above-named  A.  B., 
for  an  order  for  the  administration  of  the  personal  [or  reel  and  personal]  estate  of 
the  said  A.  B. 

Dated  the  day  of  18    . 

(Seal.) 
This  summons  was  taken  out  by  ,  of  ,  solidton  for  the  above-nained 

CD. 

The  following  note  to  he  added  to  the  original  tumnions  and  when  the  time  i$  aUered  ^ 
indorsement  the  indorsement  to  be  referred  to  as  below : — 

NoTB. — If  you  do  not  attend  either  in  person  or  by  your  solioitor  at  tiie  time  and 
place  above  mentioned  [or  at  the  place  above  mentioned  at  the  time  men- 
tioned in  the  indorsement  hereon],  snbh  order  will  be  made  and  proceedings 
taken  as  the  judge  may  think  just  and  expedient. 
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No.  26.  -^PP'  ^' 

Request  to  set  down  Cause  for  further  Consideration. 

In  the  Higli  Court  of  Jnatioe. 
Chancery  Diyision. 
Mr.  JnBtioe 

A.  v»  B. 

I  request  that  this  caose,  the  further  oonsideration  whereof  was  adjourned  bj 
order  of  the  day  of  ,  may  be  set  down  for  further  oonsideration  before 

Mr.  Justice 

CD., 
plaintiff's  \pr  defendant's]  solicitor. 


No.  27. 


Notice  that  Cause  has  been  set  down  for  further  Consideration. 

In  the  Higb  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

A.  r.  B. 

Take  notice  that  this  cause,  the  further  consideration  whereof  was  adjourned  by 
the  order  of  the  day  of  ,  was  on  the  day  of  set  down  for 

further  consideration  before  Mr.  Justice  for  the  day  of 

Dated,  &c. 

CD., 
Solicitor  for 
TolCr. 

Solicitor  for 


No.  28. 
Form  of  ordering  Accounts  and  Inquiries, 

This  Court  doth  order  that  the  following  accounts  and  inquiry  be  taken  and  made ; 
that  is  to  say, 

1.  An  account  of  the  personal  estate  not  specifically  bequeathed  of  A.  B.,  deceased, 
the  testator  in  tiie  pleadings  named,  come  to  the  hands  of,  &c. 

2.  An  account  of  the  testator's  debts. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  An  account  of  the  testator's  legacies  and  annuities  (if  any),  given  by  the 
testator's  will. 

5.  An  inquirv  what  parts  (if  any)  of  the  testator's  said  personal  estate  are  out- 
standing or  undisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not  specifically  bequeathed  be 
applied  in  payment  of  his  debts  and  iuneral  expenses  in  a  due  course  of  adminis- 
tration, and  then  in  payment  of  the  legacies  and  annuities  (if  any)  g^ven  by  his  will. 

(If  ordered.) 
And  it  is  ordered  that  the  following  further  inquiries  and  accounts  be  made  and 
taken ;  that  is  to  say, 

6.  An  inquiry  wliat  real  estate  the  testator  was  seised  of  or  entitied  to  at  the  time 
of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's  real  estate  received  by,  &c. 

8.  An  inquiry  what  incumbrances  (if  any)  affect  the  testator's  real  estate,  or  any 
and  what  parts  thereof. 

(If  Sale  ordered.) 

9.  An  aooount  of  what  is  due  to  such  of  the  incumbrancers  as  shall  consent  to  the 
sale  hereinafter  directed  in  respect  of  their  incumbrances. 

10.  An  inquiry,  what  are  the  priorities  of  sudi  last-mentioned  incumbrances  ? 
And  it  is  ordered  that  the  testator's  real  estate  be  sold  with  the  approbation  of 

the  jud^,  ftc,  &o. 

And  it  is  ordered  that  the  further  consideration  of  this  cause  be  adjourned,  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised. 

UTT2 
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App.  M. 

•  These  rules 
are  repealed 
BO  far  as  thej 
are  incon- 
sistent  with 
the  Supreme 
Court  Funds 
Rules,  1884, 
antff  p.  215. 


APPENDIX  M.* 


Paticxht  ibto  ash  ottt  of  Coubt. 

1 .  Any  party  who  intends  to  pay  money  into  Court  will  on  request  at  ihe  Bsak 
of  Englana  (Law  Courts  Branch),  hereinafter  called  the  Bank,  hie  fnniished  with  a 
form  of  request  which  must  be  filled  up  as  hereinafter  provided,  and  signed  by  sw^ 
party  or  his  solicitor.  The  money  will  then  be  received  by  the  Bank,  and  an  official 
receipt  for  the  money  will  be  given.  Where  the  money  is  paid  in  upon  a  notice  or 
pleadinfl;',  such  notice  or  pleading  must  be  produced  at  the  Bank  at  &e  time  the 
money  is  paid  in,  and  the  receipt  will  be  given  on  the  margin  thereof.  ^  ^ 

2.  In  filling  up  the  request  mentioned  in  the  last  preceding  regulation,  the  party 
paying  the  money  into  Court  shall  enter  thereon  the  letter,  number  and  short  title 
of  the  action,  and  the  name  of  the  party  by  whom  the  payment  is  made,  and  also 
such  one  of  the  following  statements  as  may  be  applicable  to  the  circumstanoes 
imder  which  the  money  is  paid  in,  viz. : — 

(a)  Where  the  money  is  paid  in,  under  the  provisions  of  Rule  5  of  Order  XXII., 
an  entry  in  the  following  form :  — 


(b) 


A.  Paid  in  in  satisfaction  of  claim  of  above-named  (name  of  party)^ 

nier  A- 


(d) 


Where  the  money  is  paid  in  under  the  provisions  of  Rule  6  of  Order  XXTT., 
an  entry  in  the  loUowing  form : — 

B.  Paid  in  against  claim  of  above-named  ^name  of  party),  with  defence 
denying  liability.  ..J...^ 

(c)  Where  the  money  is  paid  in  under  the  provisions  of  Rule  26  of  Order  XXXI., 
an  entry  in  the  following  form : — 

C.  Paid  in  to  *'  Security  for  Costs  Account.'* 
Where  the  money  is  paid  in  under  an  order  or  certificate,  an  entry  in  the  fol- 
lowing form: — 

D.  Paid  in  under  order  (or  certificate)  dated  the  day  of 

Upon  the  money  being  paid  in,  an  entry  corresponding  with  the  entry  in  the  re- 
quest shall  be  made  in  the  books  of  the  Bfuik,  and  in  the  receipt  given  bV  the  Bank 
for  tiie  money,  whether  such  receipt  be  endorsed  on  a  notice  or  pleadmg,  or  be  a 
separate  document. 

3.  Where  a  defendant  has  paid  money  into  Court  under  an  order,  and  deorea  to 
appropriate  the  whole  or  any  part  of  such  money  to  the  whole  or  any  specified  por- 
tion of  the  plaintiff's  claim,  pursuant  to  Rule  1 1  of  Order  XXII.,  he  or  his  solicitor 
shall  lodge  at  the  Bank  the  original  receipted  order,  and  a  notice,  entitled  with  the 
letter,  number,  and  short  title  of  the  action,  and  in  such  one  of  the  following  forms 
as  may  be  applicable  to  the  case,  viz. : — 

A.  Take  notice  that  £  of  the  money  in  Court  herein,  is  approioiated  by  tiie 

above-named  (name  of  party)  to  the  satisfaction  of  claim  of  the  above-named 
(name  of  party) . 
B«  Take  notice  that  £  of  the  money  in  Court  herein,  is  placed  by  the 

above-named  (name  of  part^)  against  the  claim  of  the  above-named  (name  of 
party)  with  a  defence,  denymg  liability. 
Upon  such  notice  being  lodged  at  the  Bank,  an  entry  corresponding  thereto  shall 
be  made  in  the  books  of  the  Bank,  and  the  mon^  mentioned  in  me  notice  shall 
thereupon,  for  the  purposes  of  payment  out,  be  subiect,  in  all  respects,  to  regiila<* 
tions  4  and  5.  A  recora  of  such  appropriation  shall  be  made  by  the  Bank  on  the 
original  receipted  order,  and  the  Bank  will  give  a  receipt  in  the  usual  form  for  the 
money  so  appropriated. 

4.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  the  Form  A.  of  regulations  2  and  3,  unless  an  order  restraining  the 
payment  out  of  Court  has,  prior  to  the  issue  of  the  cheque  hereinafter  mentioned, 
been  lodged  at  the  Bank,  the  money  will  be  paid  out  on  request  to  tiie  plaintiff,  or 
on  his  written  authority  to  his  solicitor. 

6.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 

statement  in  uie  Form  B.  of  regulations  2  and  3,  the  foUowing  regulations  shall 

apply : — 

(a.)  If  the  plaintiff  accepts  the  sum  paid  in  in  satisfaction,  he  or  his  solicitor 

shall  lodge  at  the  Bank  a  notice,  entitled  with  the  letter,  number,  and  ^ort 

title  of  tibe  action,  and  in  the  following  form : — 

**  Take  notice  that  the  sum  paid  in  herein  has  been  accepted  by  the  above- 
named  [name  of  party]  in  satisfaction,  and  that  I  have  given  doe  notice 
of  my  acceptance  thereof." 
Such  notice  shall  be  sufficient  evidence  to  the  Bank,  of  compliance  by  the  plaintiff 
with  all  the  conditions  entitling  him  under  Order  XXII.  to  have  the  sum  in  question 
paid  out  to  him,  and  such  notice  being  lodged,  the  money  will,  on  request,  be  paid 
out  to  the  party  mentioned  in  such  notice,  or  on  his  written  authority  to  his 
solicitor, 
(b.)  Unless  such  a  notice  as  is  above  mentioned  is  lodged  at  the  Bank,  the  money 
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will  not  be  paid  out  except  on  production  at  the  Bank  of  an  order  of  the       App.  M. 
Court,  or  a  judfi-e.  

6.  Where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  the  Form  C.  of  regulations  2  and  3,  if,  after  the  cause  or  matter  has 
been  finally  disposed  of,  the  party  who  paid  the  money  in  is  entitled,  under  Order 
XXXI.,  Rule  27,  to  have  the  money  paid  out  to  him  the  taxing  officer  shall,  on  the 
taxation  of  the  costs,  give  to  such  party  a  certificate  that  he  is  so  entitled ;  and 
upon  production  of  such  certificate  at  the  Bank,  unless  an  order  restraining  the  pay- 
ment out  of  Court  has  previously  been  lodged  at  the  Bank,  the  money  mentioned  in 
the  certificate,  will  on  request,  be  paid  out  to  the  party  mentioned  in  the  certificate 
as  entitled  thereto,  or  on  his  written  authority  to  his  solicitor.  Except  as  above 
provided,  where,  upon  the  payment  of  the  money  into  Court,  the  request  contains  a 
statement  in  either  of  the  Forms  C.  or  D.,  the  money  will  not  be  paid  out  except 
on  production  at  the  Bank  of  an  order  of  the  Court  or  a  judge. 

7.  On  bespeaking  payment  out  of  Court  of  money  paid  in  on  a  notice  or  pleading, 
the  original  receipted  notice  or  Treading  must  be  lodged  at  the  Bank. 

8.  Tvliere  money  is  to  be  i>aia  out  under  an  order  or  authority,  on  bespeaking  the 
payment  out  the  order  or  authority  must  be  lodged  at  the  Bazik,  and  aiter  having 
been  examined  by  the  Bank  must  be  filed  in  the  Filing  Department  of  the  Central 
Office ;  and  a  certificate  of  its  having  been  so  filed  must  be  lodged  at  the  Bank  on 
receiving  the  cheque. 

9.  Every  authority  for  the  payment  of  money  out  of  Court  must  be  attested  by  a 
witness,  whose  residence  and  description  must  be  added  to  his  attestation. 

10.  Each  sum  paid  into  Court  shall,  as  regards  its  payment  out  of  Court,  be 
deemed  (when  the  time  for  payment  out  arrives)  to  be  money  standing  to  the  credit 
of  the  Masters. 

11.  All  payments  out  shall  be  authorized  by  cheques  upon  the  Bank,  filled  in  by 
the  Bank,  and  drawn  in  favour  of  the  party  claiming  to  receive  the  money.  One 
clear  day  shall  be  allowed  for  the  preparation  of  the  cheque  and  it  shall  be  signed 
by  one  of  the  Masters,  and  made  payable  to  order,  crossied  specially  or  generally, 
and  marked  "  not  negotiable.** 

12.  Whenever  the  cheque  is  required  to  be  drawn  in  favour  of  any  person,  not  a 
solicitor  of  the  Supreme  Court,  the  Bank  may  require  him  to  be  identified  by  a 
solicitor.  If  such  person  shall  be  represented  m  the  cause  or  matter  by  a  solicitor, 
the  identifying  solicitor  must  be  such  solicitor ;  and  in  case  a  solicitor  on  requiring 
the  cheque  to  be  made  payable  to  himself,  or  on  identifying  any  person  receiving 
such  cheque,  shall  not  be  known  at  the  Bank,  the  Bank  may,  at  their  discretion, 
require,  on  delivery  of  the  cheque,  the  production  by  such  solicitor  of  his  annual 
certificate. 

13.  Where  an  order  directs  that  money  paid  into  Court  is  to  be  invested,  the 
Master  to  whom  the  cause  or  matter  is  assigned,  shall,  in  the  case  of  an  investment, 
direct  the  Bank  to  invest  such  money  in  the  securities  mentioned  in  the  order,  and 
to  pay  the  money  necessary  for  such  investment  to  the  Gk)vemment  broker, 
conditionally,  upon  his  causing  the  securities  to  be  transferred  to  the  credit  of  the 
Masters  or  persons  named  in  the  order  or  direction ;  and  the  said  direction  shall 
specify  the  titie  of  the  cause  or  matter  to  the  credit  of  which  the  securities  purchased, 
18  to  beplaced  in  the  books  of  the  Bank. 

14.  The  Bank,  on  receipt  of  a  direction  to  invest,  shall  cause  the  securities 
mentioned  therein  to  be  purchased  in  the  name  of  the  Masters,  or  other  persons 
mentioned  in  the  direction,  and  shall  receive  and  retain  the  certificate  issued  by  the 
body  corporate,  or  company,  in  whose  books  the  securities  purchased  are  registered, 
and  the  said  certificate  shall  be  sufficient  evidence  for  all  purposes  that  the  purchase 
of  such  securities  has  been  actually  made ;  and  the  securities  so  purchased  shall  be 
placed  in  the  books  of  the  Bank  to  the  same  credit  as  that  to  which  the  money  was 
paid  in,  unless  the  order  of  the  Court  or  a  judge  otherwise  directs. 

Id.  The  dividends  on  the  securities  purchased,  shall,  as  and  when  the  same 
respectively  are  received,  or  become  due,  be  placed  in  the  books  to  the  same  credit 
as  that  to  which  the  money  was  originaUy  paid  in. 

16.  When  securities  are  to  be  sold,  the  Master  to  whom  the  cause  or  matter  is 
assigned  shall  direct  the  Bank  to  receive  the  proceeds  of  the  sale,  and  place  the  same 
to  the  credit  of  such  cause  or  matter,  and  the  Bank  shall,  upon  receipt  of  the  neces- 
sary direction,  cause  the  necessary  sale  to  be  carried  out  and  the  proceeds  of  such 
sale  to  be  placed  to  the  credit  of  the  cause  or  matter  mentioned  in  the  direction. 

17.  The  books  kept  by  the  Bank  relating  to  payments  of  money  into  and  out  of 
Court  shall  be  open  at  all  times  for  inspection  by  the  Masters ;  but  no  other  person, 
not  belonging  to  the  Bank,  shall  be  entitied  to  inspect  such  books  without  the 
written  authority  of  a  master. 

18.  In  any  case  in  which  an  affidavit  is  required,  an  office  copy  must  be  pro- 
duced at  the  Bank.  All  forms  to  be  used  under  these  regulations  shall  be  fnuned 
by  the  Masters,  with  the  approval  of  the  Governor  and  Company  of  the  Bank  of 
Ihigland. 
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COSTS. 

Seiae. 

Wbits,  Sttiqconbbs,  axd  Wasbaiixb.  £  §,  d.       £  m.  d^ 

Writ  of  summons  for  the  oommenoement  of  any  action 0  13  4 

And  for  indorsement  of  claim,  if  special 0    6  0 

Concurrent  writ  of  summons 0    6  8 

Renewal  of  a  writ  of  summons    ....•  0    6  8 

Notice  of  a  writ  for  service  in  lieu  of  writ  out  of  jurisdiction..  0    5  0 

Writ  of  inquiry 1     1  0 

Writ  of  mandamus     ....•..•....«•.••..... 1     1  0 

Or  per  folio 0    1  4 

Writ  of  BubpoDua  ad  testificandum  or  duces  tecum 0    6  8 

And  if  more  than  four  folios,  for  each  folio  beyond  four  ....  0    1  4 
Writ  or  writs  of  subpcsna  ad  testificandum  for  any  number 
of  persons  not  exceeding  three,  and  the  same  for  every  ad- 
ditional number  not  exceeding  three 0    6  8 

Writ  of  distringas,  pursuant  to  stat.  6  Vict,  c  5    0  13  4 

Writ  of  execution,  or  other  writ  to  enforce  any  judgment 

or  order    0  10  0 

And  if  more  than  four  folios,  for  each  folio  beyond  four  ....  0    1-4 
Procuring    a  writ  of  execution   or   notioe  to  the  sheriff, 

marked  with  a  seal  of  renewal     , 0    6  8 

Notice  thereof  to  serve  on  sheriff 0    6  0 

Any  writ  not  included  in  the  above   0  10  0 

These  fees  include  all  indorsements  and  copies,  or  pr»- 
cipes,  for  the  officer  sealing  them,  and  attendances  to  issue 
or  seal,  except  where  otherwise  provided,  but  not  the  Court 
fees. 

Summonses  to  attend  at  judges'  chambers 0    6  8        0    8    0 

Or  if  special,  at  taxing  officer's  discretion,  not  exceeding. ...  1     1  0        0  13    4 

Copy  for  the  judge,  when  required    0    2  0        0    2    0 

Orperfolio 0    0  4        0    0    4 

Originating  summons  for  proceeding^  in  chambers  in  the 
Chancery  Division  at  taxing  officer*  s  discretion,  not  ex- 
ceeding   1     1  0        1     1    0 

And  attending  to  get  same  and  duplicate  sealed,  and  at  the 
proper  office  to  file  duplicate  and  get  copies  for  service 

stamped 0  18  4        0  13    4 

Copy  for  the  judge     0    2  0        0    2    0 

Or  per  folio 0    0  4        0    0    4 

Indorsing  same  and  copies  under  Old.  LV .  r.  22    0    6  8        0    6    8 

SXBTZOES  ASD  NOTZOES. 

Service,  or  filing  in  lieu  of  service,  of  any  writ,  summons, 

warrant,  interrogatories,  petition,  order,  or  notice  on  a 

party  who  has  not  entei^  an  appearance,  and  if  not 

authorized  to  be  served  by  post 0    6    0        0    6    0 

If  served  at  a  distance  of  more  than  two  miles  &om  the  nearest 

place  of  business,   or  office  of  the  solicitor  serving  the 

same,  for  each  mile  beyond  such  two  miles  therefrom    ....     0    1    0        010 
Where,  in  consequence  of  the  distance  of  the  party  to  be 

served,  it  is  proper  to  effect  such  service  through  an  agent 

(other  than  the   London  agent),  for  correspondence  in 

addition    0    7    0        0    7    0 

Where  more  than  one  attendance  is  necessary  to  effect  service, 

or  to  ground  an  application  for  substituted  service,  sucJi 

further  allowance  may  be  made  as  the  taxing  officer  shall 

think  fit. 
For  service  out  of  the  jurisdiction  such  allowance  is  to  be 

made  as  the  taxing  officer  shaU  think  fit. 
Service  where  an  appearance  has  been  entered  on  the  soli- 
citor or  party 0    2    6        0    2    6 

Or  if  authorized  to  be  served  by  post 0    16       0    16 
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Where  any  writ,  order,  and  notice,  or  any  two  of  them,  have 
to  be  serred  together,  one  fee  only  for  service  is  to  be 
allowed. 
In  addition  to  the  above  fees,  the  following  allowances  are 

to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for  copy  for  serrioe, 

per  folio  beyond  such  two    0    0    4        0    0    4 

As  to  Bommons  to  attend  at  the  judges*  chambers,  for  each 

copy  to  serve 0    2    0        0    1     0 

Orperfolio 0    0    4        0     0    4 

As  to  notices  in  proceedings  to  wind  up  companies,  for  pre- 
paring or  filling  up  ea(m  notice  to  creditors  to  attend  and 

receive  debts,  and  to  contributories  to  settle  list  of  con- 

tributories 0    1    0        0    1    0 

And  for  preparing  or  filling  up  each  notice  to  contributories 

to  be  served  with  a  general  order  for  a  call,  or  an  order  for 

payment  of  a  call    0     1     0        0    1    0 

And  for  drawing  notice  to  be  served  on  contributories  or 

creditors  of  a  meeting,  per  folio •     0    1     0        0    1    0 

For  each  copy  of  the  last- mentioned  notice  to  serve,  per  folio.    0    0    4        0    0    4 
For  preparing  or  filling  up  for  service  in  any  other  cause  or 

mattCT,  each  notice  to  creditors  to  prove  claims,  and  each 

notice  that  cheques  may  be  received,  specifying  the  amount 

to  be  received  for  principal  and  interest,  and  costs,  if  any  .010        010 
For  preparing  notice  to  produce  on  the  trial  or  hearing  of 

an  action,  or  notice  to  admit • 0    7    6        0    6    0 

If  special  or  necessarily  long,  such  allowance  as  the  taxing 

officer  shall  think  proper,  not  exceeding  per  folio  •...••..     0    1    0        0    0    8 
And  for  each  copy,  such  allowance  as  the  taxing  officer  shall 

think  proper,  not  exceeding  per  folio, .  ..• ••!•••■     0    0    4        0    0    4 

For  preparing  notiee  of  motion 0    6    0        0    3    0 

Orperfolio 0    10        0     10 

Copy  for  service , 0    1    0        0    1    0 

Orperfolio 0    0    4        0    0    4 

For  preparing  any  necessary  or  proper  notice,  not  otherwise 

provided  for,  or  any  demand,  pursuant  to  Ord.  VH.  rr.  1 

and  2     0     1     6        0    1     6 

Or  if  special,  and  necessarily  exceeding  three  folios,  for  pre- 
paring same,  for  each  folio  beyond  three 0     1     0        0    1-0 

And  for  each  copy  for  service,  per  folio,  beyond  such  three  ..004        004 
Copies  for  service  of  interrogatories  and  petitions,  and  of 

orders  with  necessaiy  notices  (if  any)  to  accompany,  per 

foUo 0    0    4        0    0    4 

Except  as  otherwise  provided,  the  allowances  for  services 

indude  copies  for  service. 
Where  notice  of  filing  affidavits  is  required,  only  one  notice 

is  to  be  allowed  for  a  set  of  affidavits  filed,  or  which  ought 

to  be  filed  together. 
In  proceedings  to  wind  up  a  company,  the  usual  charges 

rdating  to  printing  shaU  be  allowed  in  lieu  of  copies  for 

service,  where  the  fee  for  copies  would  exceed  the  charges 

for  printing,  and  amount  to  more  than  3/. 
Where  any  appointment  is  or  ought  to  be  adjourned,  service 

of  a  notice  m  the  adjournment,  or  next  appointment,  is  not 

to  be  allowed. 

Afpeasanoes. 

Entering  any  appearance 0    6    8        0    6    8 

a  entered  at  one  time,  for  more  than  one  person,  for  every 

defendant  beyond  the  first    0    2    0        0    1    0 

If  a  person  appearing  to  a  writ  of  summons  to  recover  land 

limits  his  defence  by  his  memorandum  of  appearance,  in 

addition  to  the  above , • 0    6    8        0    6    8 

iNBTltUOTiUMB. 

To  sue  or  defend 013    4        0    6    8 

For  statement  of  claim  or  special  case  2    2    0        0  13    4 
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For  indorsement  of   writ  of   sommons    when   no   farther 

statement  of  claim 1     1 

For  originating  summons  6«.  8<f.,  or  not  to  exceed 1     1 

For  defence  or  further  defence    0  13 

For  counter-claim 0  13 

For  reply  when  defendant  sets  np  a  counter-claim 1     1 

For  reply  or  further  reply  in  any  other  case  with  or  without 

joinder  of  issue    0  13 

For  confession  of  defence 0  13 

For  joinder  of  issue  without  other  matter 0  13 

For  sx>ecial  petition,  any  other  pleading  (not  being  a  sum- 
mons), and  interrogatoriea  for  examination  of  a  party  or 

witness 0  13 

To  amend  any  pleading    • 0  13 

For  affidavit  in  answer  to  interrogatories,  uid  other  special 

affidavits 0    6 

To  appeal  against  order  of  Court  or  judge,  and  to  appear 

thereon •     1     1 

To  add  parties  by  oider  of  Court  or  judge    0  13 

For  counsel  to  advise  on  evidence  when  the  evidence  in  chief 

is  to  be  taken  orally 0    6 

Or  not  to  exceed     1     1 

For  counsel  to  make  any  application  to  a  Court  or  judge 

where  no  other  brief 0  10 

For  brief  on  motion  for  special  injunction 1     1 

For  brief  on  hearing  or  trial  of  action  upon  notice  of  trial 
or  notice  for  judgment  given,  whether  such  trial  be  be- 
fore a  judge,  with  or  wi&out  a  jury,  or  before  an  official 
or  special  referee,  or  on  trial  of  an  issue  of  fact  before  a 
judge,  commissioner,  or  referee,  or  on  assessment  of  da- 
mages        2    2    0        1     1    0 

For  such  brief,  and  for  brief  on  the  hearing  of  an  appeal 
when  witnesses  are  to  be  examined  or  cross-examiaed, 
such  fee  may  be  allowed  as  the  taxing  officer  shall  think 
fit,  having  regard  to  all  the  circumstances  of  the  case,  and 
to  other  allowances,  if  any,  for  attendances  on  witnesses 
and  procuring  evidence. 
The  fees  for  instructions  for  brief  are  to  apply  to  a  hearing 
on  further  consideration  in  Court  only  where  an  order  for 
accounts  and  inquiries  was  made  without  such  hearing  or 
trial,  as  above  mentioned. 

Dbawzno  FLBADnros  Aim  otskr  Boodxentb. 

Statement  of  claim 1    1 

Or  per  folio     , 0     1 

Defence    0  10 

Or  per  folio     0    1 

Counter-claim     • . , 1     1 

Or  per  folio 0    1 

Reply,  with  or  without  joinder  of  issue,  confession  of  defence, 
joinder  of  issue  without  other  matter,  and  any  other  plead- 
ing (not  being  a  petition  or  summons)  and  amendments  of 

any  pleading   0  10 

Or  per  folio      0    1 

Particulars,  breaches  and  objections,  when  required,  and  one 

copy  to  deliver 0    6    8        0    6    0 

Or  such  amount  as  the  taxing  officer  shaU  think  fit,  not  ex- 
ceeding per  folio 0    1    0        0    0    8 

If  more  tlum  one  copy  to  be  dc^veied,  for  &Bu6h  oUier  copy, 

per  folio   , 0    0    4        0    0    4 

Special  case,  whether  original  or  in  an  action,  idfidavits  in 
answer  to  interrogatories  and  other  special  affidavits,  special 

^>etitions  and  interro^tories,  per  f oho 0    1    0        0    1    0 

Brief,  on  trial  or  hearing  of  cause,  issue  of  fact,  assessment 
of  damages,  examination  of  witnesses,  special  case  and 
petition  before  a  Court  or  judge,  sheriff,  commissioner, 
referee,  examiner,  or  officer  of  &e  Court,  when  necessary 
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and  proper  in  addition  to  pleadings,  indnding  neoeflsary  and 

proper  observations,  per  folio 0    1    0        0    1    0 

Brief  on  application  to  add  parties 0  10    0        0    6    8 

Or  per  folio      0    1    0        0    1    0 

Brief  on  further  consideration,  per  sheet  of  10  folios 0    6    8        0    6    8 

Accounts,  statements,  and  other  documents  for  the  judges' 

chambers,  when  required,  not  ezceedinff  per  folio 0    1    0        0    0    8 

Adyertisements  to  be  signed  by  judge^s  derk,  including 

attendance  therefor    0  13    4        0    6    8 

Bills  of  costs  for  taxation,  including  copy  for  the  taxing 

officer    • • 0    0    8       0    0    8 


GOFIBS. 

Of  pleadings,  briefs,  and  other  documents  where  no  other 

jprovision  is  made,  at  per  folio 0    0    4        0    0    4 

Where,  pursuant  to  rules  of  Court  any  pleading,  special  case 

or  petition  of  right,  or  evidence  is  printed,  tiie  solicitor  of 

the  paitT  prin^g  shall  be  allowed  for  a  copy  for  the 

printer  mxcept  when  made  by  the  officer  of  tne  Court), 

at  per  folio   • 0    0    4        0    0    4 

And  for  examining  the  proof  print,  at  per  folio 0    0    2        0    0    2 

And  for  printing  tiie  amount  actually  and  properly  paid  to  the 

printer,  not  exceeding  per  folio 0    1    0        0    1     0 

And  in  addition  for  every  20  beyond  the  first  20  copies,  at 

per  folio    0    0    1        0    0    1 

And  where  any  part  shall  properly  be  printed  in  a  foreign 

language,  or  as  a  fac-simile,  or  in  any  unusual  or  special 

manner,  or  where  any  alteration  in  the  document  being 

printed  becomes  necessary  after  the  first  proof,  such  further 

allowance  shall  be  made  as  the  taxing  officer  shall  think 

reasonable. 
These  allowances  are   to  include  all   attendances  on   the 

printer. 
The  solicitor  for  a  party  entitled  to  take  printed  copies  shall 

be  allowed,  for  such  number  of  copies  as  he  shall  neces- 
sarily or  properly  take,  the  amount  he  shall  pay  therefor. 
In  addition  to  the  allowances  for  printing  and  taking  printed 

copies,  there  shall  be  allowed  for  such  printed  copies  as 

may  be  necessary  or  proper  for  the  following,  but  for  no 

other  purposes  (videlicet) : 
Of  any  pleading  for  delivery  to  the  opposite  party,  or  filing 

in  default  of  appearance  • • 

Of  any  special  case  for  filing • 

Of  any  petition  of  right  for  presentation,  if  presented  in 

print,  and  for  the  solicitor  of  the  Treasury,  and  service 

on  any  party   •• • 

Of  any  pleading,  specdal  case,  or  petition  of  right,  for  the  use 

of  the  Court  or  judge 

Of  any  affidavit  to  be  sworn  to  in  print •  • 

And  of  any  pleading,  n>ecial  case,  petition  of  right,    or 

evidence  for  the  use  of  counsel  in  Court,  and  in  country 

agency  causes  when  proper  to  be  sent  as  a  dose  copy  for 

the  use  of  the  country  solidtor,  at  per  folio 0    0    8        0    0    2 

Such  additional  aUowanoes  for  printed  copies  for  the  Court 

or  judge,  and  for  oounsd,  are  not  to  be  made  where  written 

copies  have  been  made  previously  to  printing,  and  are  not 

in  any  case  to  be  made  more  than  once  in  the  progress  of 

the  cause. 
Close  copies,  whether  printed  or  written,  are  not  to  be  allowed 

as  of  course,  but  tne  allowance  is  to  depend  on  the  pro- 
priety of  makifig  or  sending  the  copies,  which  in  each  case 

IS  to  be  shown  and  oonsiderod  by  the  taxing  officer. 
Inserting  amendments  in  a  printed  oopy  of  any  pleading, 

special  case,  or  petition  of  right,  when  not  reprinted 0    6    0        0    1    0 

Or  per  folio 0    0    4        0    0    4 
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Of  statement  of  daim,  defence,  reply,  joinder  of  usne,  and 
other  pleading  (not  being  a  petition  in  a  pending  oaoae  or 
matter,  or  stunmonB  other  than  an  originating  summons), 
bj  the  solicitor  of  the  partj  to  whom  the  same  are  deHvered    0  13    4.       0    6     8 

Or  per  folio 0    0    4         0     0     4 

Of  amendment  of  any  such  pleading  in  writing 0    6    8        0    8     8 

Or  per  folio 0    0    4        0     0     4 

If  same  reprinted    0  13    4        0     6     8 

Or  per  folio  of  amendment 0    0    4         0     0     4 

Of  interrogatories  to  be  answered  by  a  party  by  his  solicitor.     0  13    4        0    6    8 

Or  per  folio 0    0    4         0     0    4 

Of  special  case  by  the  solicitor  of  any  party  except  Uie  one  by 

whom  it  is  prepared 0  13    4         0     6    8 

Or  per  folio ,     0    0    4         0    0    4 

Of  copy  order  to  add  puties,  notice  of  defendiuit's  daim 
against  any  person  not  a  party  to  the  action  under 
Ord.  XVI.  r.  49,  and  of  defendant's  defence  and  ooonter- 
claim  seired  on  a  person  not  a  party  under  Ord.  XXI.  r.  13, 
by  the  solicitor  oi  the  party  served  therewith,  and  in  these 
several  cases  the  perusal  of  the  plaintiff*  s  statement  of  dum 
is  also  to  be  allowed  unless  the  solicitor  has  been  previously 

allowed  such  perusal 0  13     4         068 

Or  per  folio , 0    0     4         0    0    4 

Of  notice  to  produce  on  trial  or  hearing  of  action,  and  notice 

to  admit  by  the  solicitor  of  the  par^  served 0  13    4         0    6    8 

Or  (if  to  admit  facts)  under  Ord.  XXXII.  r.  4,  per  folio  ....     0    1     0        010 
Of  affidavit  in  answer  to  interrogatories  by  the  solicitor  of 
the  party  interrogating,  and  of  other  special  affidavits  by 
the  solicitor  of  the  party  against  whom  the  same  can  be 
read,  per  folio 0    0    4        0    0    4 

Attekdakces. 

To  obtain  consent  of  next  friend  to  sue  in  hia  name  or  of  a 

guardian  0^ /t^^m 013    4        0    6    8 

To  deliver,  or  file  in  lieu  of  delivery,  any  pleading  (not  being 
a  petition  or  summons)  and  a  special  case    0    6    8        0    3    4 

To  inspect,  or  produce  for  inspection,  documents  pursuant  to 

a  notice  to  admit    0  13    4        0    6     8 

Or  per  hour 0    6    8        0    6    8 

To  examine  and  sign  admissions Q13    4        0    6    8 

To  inspect,  or  produce  for  inspection,  documents  referred 
to  in  any  pleading,  notice  in  hen  of  pleading,  or  affidavit, 
pursuant  to  notice  under  Ord.  XXXI.  r.  14 0    6    8        0    6    8 

Or  per  hour 0    6    8        0    6    8 

To  obtain  or  give  any  necessary  or  proper  consent 0    6    8        0    6    8 

To  obtain  an  appointment  to  examine  witnesses 0    6    8        0    6    8 

On  examination  of  witnesses  beforo  any  examiner,  commis- 
sioner, officer,  or  other  person 0  13    4        0  13    4 

Or  according  to  ciroumstances,  not  to  exceed 2    2    0        2    2    0 

Or  if  without  counsel,  not  to  exceed 3    3    0        3    3    0 

On  deponents  being  sworn,  or  by  a  solicitor  or  his  clerk  to 
be  sworn,  to  an  affidavit  in  answer  to  interrogatories  or 
other  special  affidavit    0    6    8        0    6    8 

On  a  summons  at  judges*  chambers 0    6    8        0    6    8 

Or  according  to  circumstances,  not  to  exceed I     1    0        1     1    0 

In  the  Chancery  Division,  all  allowances  for  attending  at 
the  judges'  oliambers  are  to  be  by  the  judge  or  diief  derk 
as  heretofore. 

To  file  chief  derks'  and  taxing  masters'  certificates,  and  get 
copy  marked  as  an  office  copy  •...••• 0    6    8        0    6    8 

On  oounsd  with  brief  or  other  papers — 

If  oonnsd's  fee  one  guinea ••••••...     0    6 

If  more  and  under  five  gpuneas   0    6 

If  five  guineas  and  under  twenty  guineas 0  13 

If  twenty  guineas • 1     1 

If  forty  guineas  or  more 2    2 
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On  oonsoltation  or  oonferenoe  with  coonael 0  13    4        0  13    4 

Xo  enter  or  set  down  action,  spedjil  oaae,  or  appeal,  for 

bearing  or  trial  0    6    8        0    6    8 

In  Oonrt  on  motion  of  oonrse  and  on  connflel  and  for  order . .     0  13    4        0  10    0 

To  present  petition  for  (nder  of  course  and  for  order 013    4        0  10    0 

Xn  Court  on  erery  special  motion,  each  day 0  13    4        0    6    8 

On  same  when  heazd  each  day   • 0  13    4        0  13    4 

Or  according  to  dronmstances,  not  to  exceed 2    2    0        2    2    0 

On  special  case,  or  special  petition,  or  application  adjourned 

from  the  judges'  chambers,  when  in  the  special  paper  for 

the  day,  or  likely  to  be  heard 0  10    0        0    6    8 

On  same  when  heard 110        0  13    4 

Or  according  to  circumstances,  not  to  exceed 2    2    0        2    2    0 

On  hearing  or  trial  of  any  cause,  or  matter,  or  issue  of 

fact,  in  Ijondon  or  Middlesex,   or  the  town  where  the 

soUoitor  resides  or  carries  on  business,  whether  before  a 

judge  with  or  without  a  jury,  or  commissioner,  or  referee, 

or  on  assessment  of  damages,  when  in  the  paper ,     010    0        010    0 

When  heard  or  tried 110        0  13    4 

Or  according  to  circumstances,  not  to  exceed 3    3    0        3    3    0 

When  not  in  London  or  Middlesex,  nor  in  the  town  where 

the  solicitor  resides  or  carries  on  business,  for  each  day 

(except  Sundays)  he  is  necessarily  absent 3    3    0        8    3    0 

And  expenses  (besides  actual  reasonable  travelling  expenses) 

each  day,  including  Sundays    1     1     0        1     1    0 

Or  if  the  solicitor  has  to  attend  on  more  than  one  trial  or 

assessment  at  thesame  time  and  place,  in  each  case   Ill    6        1     1    0 

The  expenses  in  such  case  to  be  rateablr  divided. 

To  hear  judgment  when  same  adjourned  0  13    4        0    6    8 

Or  according  to  circumstances 1     1     0        0  13    4 

To  deliver  papers  (when  required)  for  the  use  of  a  judge  prior 

toahearing 0    6    8        0    6    8 

If  more  than  one  judge 0  13    4        0  13    4 

Ontaxationof  abillof  costs    0    6    8        0    6    8 

Or  according  to  circumstances,  not  to  exceed 2    2    0        2    2    0 

Unless  the  same  shall  necessarily  occupy  so  much  time  that 

the  taxing  officer  shall  consider  such  amount  inadequate, 

in  which  case  he  may  allow  such  further  fee  as  he  shall 

think  proper. 
In  actions  and  matters  for  purposes  within  the  cognizance  of 

the  Court  of  Chancery  before  the  Principal  Act  came  into 

operation,  such  further  fee  as  the  taxing  officer  may  think 

fit,  not  exceeding  the  allowanoes  heretofore  made. 

Toobtainorg^ve  an  undertaking  to  appear... 0    6    8        0    6    8 

To  present  a  special  petition,  and  for  same  answered 06    8        0    6    8 

On  printer  to  msert  advertisement  in  Gazette 0    6    8        0    6    8 

On  printer  to  insert  same  in  other  papers,  each  printer 0    6    8  — 

Or  every  two    —  0    6    8 

On  registrar  to  certify  that  a  cause  set  down  is  settled,  or  for 

any  reason  not  to  come  into  the  paper  for  hearing 0    6    8        0    6    8 

For  an  order  drawn  up  by  chief  clerk,  and  to  get  same  entered    0    6    8        0    6    8 
On  counsel  to  procure  certificate  that  cause  proper  to  be  heard 

as  a  short  cause,  and  on  reg^trar  to  mark  same .*    0    6    8        0    6    8 

To  mark  conveyancing  counsel  or  taxing  master     0    6    8        0    6    8 

For  preparing  and  drawing  up  an  order  made  at  chambers  in 

proceedings  to  wind  up  a  company  and  attending  for  same, 

and  to  get  same  enter<^    • 0  13    4        0  13    4 

And  for  eng^rossing  every  such  order,  per  folio 0    0    4        0    0    4 

KoTB. — An  o^er  of  course  means  an  order  made  on  an 

ex  parts  application,  and  to  which  a  party  is  entitled  as  of 

right  on  ms  own  statement  and  at  his  own  risk. 
To  examine  an  abstract  of  title  with  deeds,  per  hour,  in  a 

oanse  or  matter 0  10    0        0  10    0 

To  produce  deeds  for  such  purpose,  per  hour 0    6    8        0    6    8 

OjlTHS  aus  Kxhihitb. 

Commissioners  to  take  oaths  or  affidavits.  For  every  oath, 
deoLsration,  affirmation,  or  attestation  upon  honour  in  Lon- 
don or  the  country 0    1    6        0    1    6 


ill 
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The  aolidtor  for  preparing  each  exhibit  in  town  or  ooontzy.  .010  0  1     0 

The  oommiBflionerf or  mandng  each  exhibit.... 0    10  0  10 


For  eyerr  term  oommenoing  on  the  day  the  sittingB  in  London 

and  Middlesex  of  the  High  Comt  of  Jostioe  oommenoe, 

and  terminating  on  the  day  preceding  the  next  saoh  sittings, 

in  which  a  preceding  in  tlie  cause  or  matter  by  or  affecting 

the  party,  after  appearance  entered,  shall  take  place 0  16    0         0  15    0 

And  further,  in  country  agency  causes  or  matters,  for  letters  ..060         060 
Where  no  proceeding  in  the  cause  or  matter  is  taken  which 

carries  a  term  fee,  a  char^  for  letters  may  be  allowed,  if 

the  circumstances  require  it. 
In  addition  to  the  above  an  allowance  is  to  be  made  for  the 

necessary  expense  of  postages,  carnage  and  transmission  of 

documents. 


APPENDIX  0. 


(1 .)  The  several  Rules,  Orders,  and  Forms  oontained  in  the  Schedule  and 
to  the  Supreme  Ck)urt  of  Judicature  Aet  (1873),  Amendment  Act. 
(2.)  The  additional  Rules  to  the  Judicature  Act,  1875. 
(3.)  The  Rules  of  the  Supreme  Court,  December,  1875. 
(4.)  The  Rules  of  the  Supreme  Court,  February,  1876. 
(6.)  The  Rules  of  the  Supreme  Court,  June,  1876. 
(6.)  The  Rules  of  the  Supreme  Court,  December,  1876. 
(7.)  The  Rules  of  the  Supreme  Court,  May,  1877. 
(8.)  The  Rules  of  the  Supreme  Court  (Costs). 
(9.)  The  Rules  of  the  Supreme  Court,  June,  1877. 
10.)  The  Rules  of  the  Supreme  Court,  November,  1878. 
[ll.j  The  Rules  of  the  Supreme  Court,  March,  1879. 
12.)  The  Rules  of  the  Supreme  Court,  December,  1879. 
^13.)  The  Rules  of  the  Supreme  Court,  April,  1880. 
*14.)  The  Rules  of  the  Supreme  Court,  May,  1880. 
[\b.)  Rules  of  the  Supreme  Court,  May,  1883. 
(16.)  The  RegulsB  Generales  of  Hilary  Term,   1853,  dated  Uth  January,   1853, 

(except  the  Rules  as  to  juries). 
(17.)  Reg^iJfB  Generales,  as  to  pleadmg  made  br  the  judges  in  pursuance  of  the 

Common  Law  Procedure  Act,  1852,  dated  the  10th  of  May,  1853. 
(18.)  The  Rules  under  the  6th  section  of  the  Debtors  Act,  1869. 
(19.)  The  Chancery  Consolidated  Ceneral  Orders  of  1860. 
(20.)  The  Chancery  Orders  dated- 
March  6th,  1860. 
March  20th,  1860. 
February  1st,  1861. 
February  5th,  1861. 
July  13th,  1861. 
January  Ist,  1862. 
May  16th,  1862. 
May  27th,  1865. 
May  7th,  1866. 
November  22nd,  1866. 
April  17th,  1867. 
(21.)  The  Chancery  Reg^ilations,  dated  August  8th,  1857,  and  March  15tb,  1860. 
(22.)  The  Rules,  Orders,  and  R^pdlations  xor  the  High  Court  of  Admiralty  of  In- 
land, 1859  and  1871. 

(Signed)        Sslbobitb,  C. 

COLBBIDOB,  C.  J. 

W.  B.  Bbbit,  M.  B. 


NaTH.  LX2n>LET,  L.  J. 

Edw.  Fbt,  L.  J. 
C.  £.  PoLiocx,  B. 
HnntT  Conow,  L.  J.,  H.  Mahistt,  J. 

(Signed  in  respect  of  Rules  as  to  sittings 
of  Court  of  Appeal.) 
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OBDER  AS  TO  THE  FEES  AND  PERCENTAGES  -which 

are  required  to   be  taken   in  the  sufbehb  court  of 

Judicature  bt  Means  of  Stamps. 

[4th  July,  1884. 

Whebbas  hy  sect.  26  of  the  Supreme  Court  of  Judicature  Act,  187$,  it  is  provided 
that  the  fees  and  percentages  appointed  to  be  taken  in  the  High  Court  of  Justice 
and  in  the  Court  of  Appeal,  and  in  an^  Court  to  be  created  by  any  Commission,  and 
in  any  office  which  is  connected  with  any  of  those  Courts,  or  in  which  any  business 
connected  with  any  of  those  Courts  is  conducted,  shall,  except  so  far  as  may  be 
otherwise  directed,  be  taken  by  means  of  stamps ;  and  further,  that  such  stamps 
shall  be  impressed  or  adhesive,  as  the  Treasurv  may  from  time  to  time  direct ;  and 
that  the  Treasuiy,  with  the  concurrence  of  the  Lord  Chancellor,  may  from  time  to 
time  make  such  rules  as  may  seem  fit  for  publishing  the  amount  of  the  fees  and 
regulating  the  use  of  such  stamps,  and  particularly  for  prescribing  the  application 
thereof  to  documents  from  time  to  time  m  use  or  required  to  be  used  for  the  purposes 
of  such  stamps,  and  for  ensuring  the  proper  cancellation  of  such  stamps,  and  for 
keeping  accounts  of  such  stamps. 

Now,  we,  the  undersized,  being  two  of  the  Lords  Commiflsioners  of  Her  Ma- 
jesty's Treasury,  do,  with  tlie  concurrence  of  the  Lord  Chancellor,  hereby  give 
notice,  and  order  and  direct : — 

1.  That  from  and  after  the  date  at  which  this  Order  shall  come  into  operation  the 
stamps  used  for  denoting  the  said  fees  and  percentages  shall  be  of  the  character, 
and  be  appHed  and  otherwise  dealt  with  in  the  manner,  prescribed  in  the  schedule 
hereto. 

2.  That  the  adhesive  stamps  at  present  in  use  in  the  Supreme  Court  of  Judicature 
shall  continue  to  be  used  so  long  as  they  are  supplied  by  the  Commissioners  of 
Inland  Revenue. 

3.  That  in'  any  case  in  which  a  deposit  of  stamps  is  required,  pursuant  to  the 
Order  as  to  Supreme  Court  Fees,  1884,  such  deposit  shall  be  made  in  the  manner 
provided  by  such  Order. 


THE  SCHEDULE  above  referred  to. 

The  official  forms,  with  impressed  or  adhesive  stamps  (as  the  case  may  be), 
required  in  any  Court  or  Office  of  the  Supreme  Court,  in  respect  of  any  proceedings 
herein  referred  to,  may  be  obtained  at  the  Inland  Revenue  Offices,  Royal  Courts  of 
JuBtice. 

Forms  and  stamps  for  use  in  the  Principal  Probate  Reg^try  (which  except  for 
searches  are  all  adheeive),  can  be  purchased  from  the  licensed  vendors  at  S<nnerset 
House. 

Summonses^  JFrits,  CommiiHons  and  Warranta. 


On  sealing  a  writ  of  sum- 
mons for  commencement 
of  an  action 

On  sealing  a  ooncuirent, 
renewed,  or  amended 
writ  of  summona  for 
commencement  of  an  ac- 
tion  

On  sealing  a  notice  for  ser- 
vice under  Ord.  XVI.  r.  48 

On  sealing  a  writ  of  man- 
damus  

On  sealing  a  writ  of  sub- 
poena not  exceeding  three 
persons 

On  sealing  a  writ  of  execu- 
tion, a  subpoena  pursuant 
to  the  Court  of  Probate 
Act,  1868,  s.  23,  and 
every  other  writ 


Document  to  be 
Stamped. 


ChuBoterof 
Stamp  to  be  used. 


BMxilations  and 
ODaenratioas. 


Writof  sum- 


mons. 


Notice 


PrsBoipe  left 
>  at  time  of 
issuing  writ 


Impressed. 


Impressed 
adhesive. 


or 


Impressed, 
adhesive  in 
ProbateRe- 

gistry. 
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On 


or  jJwnJTig  any 


originatuig  gammons. 

On  amending  same    ...... 

On  sealing'  or  iwmmg  a  som- 
mons  for  directionB  nnder 
Ord.  XXX. 

On  sealing  or  iwaning  any 
other  summons  or  taxing 
master*  s  warrant. 

On  filing  a  notice  to  have  a 
reference  to  an  Admiralty 
registrar  placed  in  the  list 
for  hearing 

On  a  notice  in  Admiralty- 
actions  pursuant  to  Ora. 
LXVII.  r.  10 

On  sealing  or  issuing  a 
commission  to  ti^e  oaths 
or  affidavits  in  the  Su- 
preme Court. 


On  every  other  commission 


On  marking  a  copy  of  a 
petition  of  right  for  ser- 
vice. 


Doeazneat  to  be 
Stamped. 


Summons  •  • 


Precipe .... 
Summons  .. 


of 

Stunptobeuaed. 


Summons 
warrant. 


or 


Impressed. 

Adhesiye. 
Impressed     or 
adhesive. 

Impressed     or 
adhesive. 


►Notice    .. 


Commission 


Conmiission  . . 
Copy  of  petition 


Impressed. 


Impressed. 


Impressed,  ad- 
hesive in  Pro- 
bate Resistry 

Impressed. 


< 


The  oommifision  or 
the  cop2^  of  petition 
to  be  written  on  im- 
pressed paper,  or 
the  document  to  be 
produoed  at  the 
Inland  Bevenue, 
Royal  Courts  of 
Justice,  to  be 
stamped. 


Appearances^ 

The  fee  payable  on  entering  or  amending  an  appearance  shall  be  denoted  by  an 
impressed  stamp  on  the  form  of  memorandum  as  prescribed  by  the  Appendix  to  the 
Rules  of  the  Supreme  Court,  1883,  and  where  the  appearance  of  more  than  one 
person  is  entered  by  the  same  memorandum,  the  fees  for  all  persons  beyond  the  first 
shall  be  denoted  by  means  of  impressed  stamps. 

Forms  of  memorandum  of  appearance  with  the  impressed  stamp  for  one  or  more 
defendants  will  be  sold  at  the  Inland  Revenue  Office,  Royal  Courts  of  Justice. 


Copiet, 


On  a  copy  of  a  written  deposition  of 

a  witness  to  enable  a  party  to  print 

the  same. 
On  examining  a  written  or  printed 

copy,  and  marking  or  sealing  same 

as  an  office  copy. 
On  malriTig  a  copy,  and  marking  same 

as  an  office  copy. 
On  a  copy  in  a  roreign  language . . . . 
On  a  copy  of  a  plui,  map,  section, 

drawing,  photograph,  or  diagram. 
On  a  printed  copy  of  an  order,  not 

being  an  office  or  certified  copy. 


Docoment  to  be 
Stamped. 


Copy 
Copy 
Copy 


Copy 

Pnecipe  or  copy.  . 


Copy 


Chaiacter  of  8tam|» 
to  ba  used. 


Impressed  or  adhesive. 


Impressed  or  adhesive. 


Impressed  or  adhesive. 

Impressed  or  adhesive. 
Impressed  or  adhesive. 

Impressed  or  adhesive. 
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Attendances. 

The  f eee  payaUe  under  thiB  heading  shall  be  denoted  either  \jy  an  impressed  or 
adhesiye  stamp  on  the  subposna,  notioe  or  other  docnment  requiring  the  attendance 

of  the  officer. 

OathSf  ^e» 


On  taking  an  affidavit  or  an 
affirmation  or  attestation 
upon  hononr  in  lieu  of  an 
affidayit  or  a  declaration, 
except  for  the  purpose  of 
receipt  of  dividends  from 
the  Paymaster-General. 


Doounent  to  be 
Stamped. 


Affidavit  or 
other  docu- 
ment      an- 


swer  1 
thereto. 


ngr 


Chazacterof 
Stamptobeuaed. 


Impressed 
aiihesive. 


or 


Bfeffolatioiia  and 
OoflervatiQiifl. 


And  in  addition  thereto,  for 
each  exhibit  therein  re- 
ferred to  and  required  to 
be  marked. 


Documents  to  be  Stamped  and 
Chazacter  of  Stamp  to  be  used. 


Stamps  to  be  impressed 
or  adhesive  on  affidavit. 


Begohitloxu  and  Observations. 


The  amount  of  stamps 
should  be  marked  on  the 
office  copy. 


Filing. 


On  filing  a  special  case  or 
petition  of  right. 


On  filing,,  except  in  Admi- 
ralty actions,  an  affidavit, 
deposition,  or  set  of  de- 
positions (including  any 
exhibits  annexed  to  any 
such  affidavit  or  deposi- 
tion), statement  of  claim 
in  default  of  appearance, 
official  and  special  re- 
ferees' certificates,  peti- 
tion, preliminary  act, 
submission  to  arbitration, 
award,  warrant  of  attor- 
ney, cognovit,  bail  satis- 
faction piece,  bond,  writ 
of  execution  with  return, 
and  power  of  attorney, 
imd  every  other  proceed- 
ing in  a  probate  action 
or  in  a  divorce  or  other 
matrimonial  cause  or 
matter  required  by  Act 
of  Parliament,  ^^eral 
order,  or  order  m  the 
action,  cause,  or  matter 
to  be  filed  in  the  Princi- 
pal Probato  Begistry. 


Bocoment  to  be 
Stamped. 


Special  case, 
petition  of 
right,  orprsB- 
cipe. 

Document  filed 


Chaxacter  of 
Stamp  to  be  used. 


Impressed  .... 


Impressed 
adhesiTe. 


or 


Begnlations  and 
Observat 


itioas. 


Where  practicable 
stamp  to  be  on  spe- 
cial case  or  petition 
of  right,  and  in 
other  cases  on  pres- 
cipe  filed. 
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On  filing  a  scheme  pursuant 
to  the  statute  30  &  31 
Vict.  c.  127,  or  the  Liqui- 
dation Act,  1868. 

On  filing  scripts  in  a  pro- 
bate  action  or  on  deposit- 
ing, pursuant  to  an  order 
in  any  cause  or  matter, 
any  documents  for  safe 
custody  or  production. 

On  a  receipt  for  any  docu- 
ment or  documents  to 
which  the  two  last  fees 
apply,  when  delivered 
out,  or  for  any  other 
document  or  documents 
when  delivered  out  of  the 
Principal  Probate  Regis- 
try. 

On  filing  an  affidavit  and 
notice  under  Ord.  XLYI. 
r.  4. 

On  every  minute  in  Ad- 
miralty actions  pursuant 
to  Ord.  LXVI.  r.  8,  for 
every  instrument  or  docu- 
ment to  which  the  minute 
relates  (other  than  an 
exhibit,  or  any  instru- 
ment or  document  pre- 
yiously  issued  from  the 
r^^try  or  the  marshaU's 
oface). 

On  filing  a  bill  of  sale  and 
affidavit  therewith. 

On  filing  under  the  Bills  of 
Sale  Acts,  1878  and  1882, 
any  other  document. 

On  ming  an  affidavit  of  re- 
refristektion  of  a  bill  of 


e. 


On  filing  a  fiat  of  satisfac- 
tion. 


Doomnent  to  be 
Btunped. 


Scheme 


Affidavit       or 
order. 


Receipt 


Ghamcterof 
Stamp  to  be  naed. 


.tjoDsand 
liooa. 


Impressed. 


Adhesive. 


Adhesive. 


Affidavit    .... 


Minute 


Bill  of  sale    . . 
Document .... 


Affidavit    .... 


Fiat 


Impressed. 


Impressed     or 
adhesive. 


Impressed. 
Impressed. 

Impressed. 

Impressed. 


Gertijieatet, 


On  a  certificate  of  appear- 
ance or  of  a  pleading, 
affidavit,  or  proceeding 
having  been  entered, 
filed,  or  taken,  or  of  the 
negative  thereof,  includ- 
ing certificate  for  use  in 
a  foreign  country,  and 
certificate  of  proceedings 
pursuant  to  Ord.  LXI. 
r.  24. 


Docmnenttobe 
Stamped. 


Certificate  •  • .  ■ 


Chaiaeterof 
Stamp  to  be  used. 


Impressed 
adhesive. 


or 


Beflralation 
Obeenrati 


lonaaad 
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Searches  and  Ittspeetiont, 

The  fees  on  searohes  and  inspeotions  shall  be  taken  by  means  of  iinpressed  stamps 
on  a  form  of  application  which  will  be  issued  and  sold  at  the  Inland  Bevenue  Office, 
Royal  Gonrts  of  Justice;  or,  for  the  Principal  Probate  Begistry,  at  Somerset 
House. 


£xaminatum  of  Witneuea. 

The  fees  under  this  heading  may  still  be  denoted  by  means  of  adhesive  stamps, 
which  may  be  affixed  either  to  the  deposition  or  to  the  order  or  memorandum  of 
appointment  for  an  examination. 


S$aring, 


On  entering  or  setting 
down,  or  re-entering  or 
resetting  down,  an  ap- 
peal to  the  Court  of  Ap- 
peal, or  a  cause  or  matter 
lor  trial  or  hearing  in 
any  Court  in  London  or 
Middlesex,  or  at  any 
Assizes,  including  hear- 
ing or  farther  considera- 
tion when  no  fee  was 
paid  on  the  original  hear- 
ing, whether  on  summons 
adjourned  from  chambers 
or  otherwise,  and  in- 
cluding special  case,  a 
petition  in  a  divorce  or 
matrimonial  cause  or 
matter  by  which  a  pro- 
ceeding is  commenced, 
and  petition  of  right, 
but  not  any  other  peti- 
tion, nor  any  other  sum- 
mons adjourned  from 
chambers 

On  entering  directions  of 
the  judge  at  a  trial  and 
certifying  same  if  re- 
quired. 

On  writing  for  the  attend- 
ance of  Trinity  Masters 
or  other  assessors  on  the 
hearing  of  an  Admiralty 
action. 

On  answering  and  setting 
down  for  hearing  in  Court 
a  petition  by  which  any 
ptfoeedinjr  &  oommenci 
on  any  ol£er  petition. 


M 


DocnineDt  to  be 
Stamped. 


In  the  Chan- 
cery Regfis- 
trar's  Office, 
on  forms 
provided  for 
the  purpose 

At  offices  of 

Associates 

\  on  copy  of 

pleadings. . 

At  all  other 
offices  of 
the  High 
Court  or 
Court  of 
Api)eal  on 
prtecipe    . . 


Certificate .... 


PrsBcipe 


Character  of 
Stamp  to  be  tued. 


>  Impressed. 


( Impressed  or 
i     adhesive. 


BeffoIationB  and 
Obwrrat 


itionfl. 


Petition 


Impressed  or 
.    adnesive  in 
r  PtobateRe- 
gistry. 


Impressed  or 
adhesive. 


Impressed. 


Impressed. 
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JudffmentSy  Deereety  and  Orden. 


On  drawing  up  and  enter- 
ing a  judgment,  decree, 
or  order,  whether  on  the 
original  hearing  of  a 
cause  or  on  further  con- 
sideration, including  a 
cause  conunenced  by 
summons  at  chambers, 
and  an  order  on  the  hear- 
ing of  a  special  case  or 
petition,  and  any  order 
by  the  Court  of  Appeal 
or  any  other  order  or 
judgment. 


On'  signing  a  note  or  memo- 
randum of  an  order,  pur- 
suant to  Ord.  LII.  r.  14, 
when  required  for  pro- 
duction, where  no  cider 
is  drawn  up. 

On  a  memorandum  to  enter 
an  order  nunc  pro  time. 

For  copy  of  a  plan,  map, 
section,  drawing,  photo- 
graph, or  diagram  re- 
quired to  accompany  any 
order. 


Document  to  be 
.Stamped. 


Judgment,  de- 
cree, or 
order. 


Note  or  memo- 
randum. 


Memorandum 
Copy 


CSiaiaoterof 
Stamptobeuaed. 


Stamp  to  be 
impressed  on 
the  judg- 
ment or  order 
except  at  the 
CrownOffice, 
where  adhe- 
siTe  stamps 
may  for  the 
present  be 
also  ad- 
mitted, but, 
as  far  as 
practicable,  a 
pnecipe,with 
an  impressed 
stamp,  should 
in  ail  caaes 
be  used.  Ad- 
heslTe  stamps 
to  be  used  m 
the  IVind- 
pal  Probate 
Beg^try. 

Impressed  or 
adhesiye. 


Impressed. 

Impressed 
adhesiTe. 


or 


Bfiflradationi  an 
ODMnratums. 


and 


Where  an  adhemire 
stamp  would  damage 
the  copy,  a  prsecipe 
with  me  impressed 
stamp  should  be 
used. 


Frocetdinga  at  Judge^a  Chamben  or  before  a  Maeter^  BegUtrar,  Diatrkt  Regiiirar  or 

Official  Referee. 
The  foes  payable  on  these  proceedings  shall  be  paid  in  the  nmnner  proyided  by 
the  order  as  to  Supreme  Court  Fees,  1884,  either  by  impressed  or  adhesive  stamps, 
and  where  any-  such  fees  become  due  and  payable  upon  making  a  certificate  or  order 
they  shall  be  mipressed  or  attached  on  the  certificate  or  order.  When  any  such  fee 
is  impressed  or  attached  on  an  order,  the  officer  who  enters  the  order  shall  note  on 
the  entry  the  amount  of  the  fee  appearing  on  the  order ;  and  where  any  such  fee  is 
impressed  or  attached  on  a  certificate  the  amount  thereof  shall  be  noted  on  eyeiy 
office  copy  thereof. 

Taxation  of  Coata, 


For  taxing  a  bill  of  costs. . 


For  a  certificate  of  the  result 


Document  to  be 
Stamped. 


Character  of 
Btamptobeuaed. 


Bill, 


Certifioate . .  •  • 


Impressed     or 
adhesiye. 


Impressed. 


BecrulatioDa  am 
ObaervatioiM. 


In  any  case  in  whioh 
the  fees  have  not 
been  paid  by  fltamps 
on  the  bill  of  ooeto, 
and  a  oertafioate  la 
used,  the  fee  to  be 
deoootedbyimpreflaed 
stamp  cm  theoerti- 
ficate. 
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On  Pfoeeedingi  in  the  Fay  Office  of  the  Supreme  Court. 


On  a  oertifioate  of  the 
amonnt  and  description 
of  any  monej,  funds,  or 
securities,  including  the 
request  therefor. 

On  a  transcript  of  an  ac- 
count for  each  opening, 
including  the  request 
therefor. 

On  a  request  to  the  Pay- 
master, Bank  of  Eng- 
land, or  a  Registrar  of 
the  Probate,  Divorce,  and 
Admiralty  Division  (un- 
less otherwise  provided), 
for  any  of  the  following 
purposes :  paying,  lodg- 
ing, transferring,  orde- 
*  positing  money,  funds, 
or  securities  in  Court 
without  an  order,  or 
money  in  addition  to  the 
amount  directed  by  an 
order  to  be  paid  in ; 
paying  out  of  Court  any 
money  without  an  order 
or  a  certificate  of  a  tax- 
ing officer. 

On  a  request  for  informa- 
tion in  writing  in  respect 
of  any  money,  funds,  or 
securities,  or  any  tran- 
saction in  the  Pay  Office. 

On  a  request  for  informa- 
tion respecting  any 
money,  funds,  or  securi- 
tiee  to  the  credit  of  any 
cause  or  matter  contained 
in  any  list  prepared  by 
the  Paymaster  of  causes 
and  matters  to  the  credit 
of  which  any  money, 
funds,  or  securities  have 
not  been  dealt  with  dur- 
ing 16  years. 

On  an  affidavit  for  the  pur- 
pose of  paying,  transfer- 
ring, or  depositing  any 
money,  funds,  or  securi- 
ties m  Court  pursuant 
to  the  Statute  10  &  11 
Vict.  0.  96. 

On  preparing  a  power  of 
attorney. 


Docninent  to  be 
Stamped. 


Bequest 


Transcript. . . . 


Request 


Character  of 
Stamp  to  be  used. 


E^tdations  and 
ODservationa. 


Impressed. 


Request 


Request 


Impressed. 


Impressed. 


Office  copy  of 
schedule. 


Power  of    at- 
torney. 


Impressed     or 
adhesive. 


Impressed     or 
adhesive. 


Impressed. 


Impressed. 


xx2 
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Ef^iMter  of  JufigmenU  and  LU  Peftden». 


Docrrm^vt  to  be  i      Charai'ter  of      i 
Stamped.         ,  Stamp  to  be  used,  i 


Benlations 
Obaerratioiia. 


On  a  continaation  search . . 

On  a  certificate  of  a  judg- 
ment for  re^Mtration  in 
Ireland  or  Scotland  under 
the  Jud^rmentH  Extenjtion 
Act,  1868,  including  affi- 
davit      

On  filing  for  re^»i»tration  a 
certificate  ii$8ucd  out  of 
Courtfl  of  Dublin  or  Court 
of  Se88ion  in  Scotland 
under  the  same  Act   .... 

On  every  certificate  of  the 
entry  of  a  satisfaction 
under  the  same  Act  .... 

On  a  search  made  in  one  or 
both  of  the  Roisters  of 
Irish  or  Scotch  Judg- 
ments. 


Certificate .... 

Original  certi- 
ficate. 


►  Certificate.. 


On  resistering  a  judgment    \  Memoran- 

or  lis  penden*! i  J      dum  of  re- 

On  re-regwtering  same ....     *      gistry 

On  a  search     Greneral     form 

of     search 
pnecipe  .. 
On  a  certificate  of  entry  of  'Certificate .... 

satisfaction.  | 

On  a  rf?<jue»t  for  search  and  Certificate .... 

c^TtLficate     pursuant    to 

Ord.  LXI.  r.  23. 
On  a  duplicate  certificate . . 


►  Impressed. 


Impressed     or 
adhesiTe. 

Impressed     or 

adhesive. 
Impressed     or 

adhesiye. 


Impressed     or 
adhesive. 


Praeci 


pe 


Impreafled. 


Miseellaneotts. 


On  a  report  of  a  private 
Bill  in  I^arliament. 

On  an  allowance  of  bye- 
laws  or  table  of  fees. 

On  a  fiat  of  a  judge 

On  signing,  settling  or  ap- 
proving an  advertisement. 


On  taking  acknowledgment 
of  a  deed  by  a  married 
woman. 

On  taking  a  recognizance 
or  bond. 

On  assignment  of  a  bond . ., 

On  taking  bail,  and  taking 
same  off  the  file  and  deli- 
vering. 

On  a  commitment 

On  an  application  to  pro- 
duce juage*8  notes. 


Docnment  to  be 
Stamped. 


Report 


Allowance.... 

Fiat    

Advertisement. 


Acknowledg- 
ment. 

Recognizance  . 

Assignment  . . 
Bail  piece  .... 


Commitment. . 
Application  .. 


Character  of 
Stamp  to  be  used. 


Impressed. 
Impressed. 

Impressed. 

Impressed,  or 
adhesive  in 
Probate  Re- 
gistry. 

Impressed. 

Impressed. 

Adhesivo. 
Impressed. 


>  Impressed. 


BegQlatia 
Obflervai 


onsand 
taooB. 
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On  appointment  of  commis- 
sioners  under  glebe  ex- 
change. 

On  vacating  a  recognizance 

On  a  citation 

On  admission  or  re-admis- 
sion of  a  solicitor. 

On  filing  a  claim  in  the 
Admiralty  Registry  for 
repayment  of  the  excess 
of  wages  paid  to  a  subeti- 
tate  hired  in  the  place  of 
a  volunteer  into  the  Boyal 
Navy,  including  copy  sent 
to  the  Admiralty. 

On  the  opinion  of  the  Ad- 
miralty Registrar  object- 
ing to  the  claim. 

On  a  coiaficate  of  the  Ad- 
miralty Registrar  order- 
ing payment  of  amount 
due,  mduding  the  copy  to 
be  sent  to  the  Account- 
ant-General  of  the  Navy. 

.On  registering  in  the  Aa- 
mirfuty  Registry  a  power 
of  attOTney  for  a  Queen's 
ship  generallv,  and  a 
copy  hereof  jot  the  Ac- 
countant-General  of  the 
Navy. 

On  registering  same  spe- 
cially. 

On  tacng  accounts  by  the 
Admiruty  Registrar  in 
naval  prize  matters. 

On  Admiralty  Registrar 
writing  letters  in  reg^ard 
to  naval  prize  matters. 

On  every  60/.,  or  fraction 
of  60/.,  paid  out  of  the 
Admiral^  Reg^try  in 
any  action,  or  to  the 
Naval  Prize  Account. 

Any  other  proceeding, 
pleading,  or  document 
not  hereinbefore  speci- 
fied. 


Document  to  be 
Stamped. 


Chanusterof 

Stamp  to  be  used. 


Appointment..  Impressed. 


Recognizance.. 

Pnecipe 

Admission .... 


Claim 


Impressed. 
'Adhesive. 
Impressed. 
I 

Impressed 
adhesive. 


Document .... 
Certificate .... 


or 


Power   of   at- 
torney. 


Power   of    at- 
torney. 
Account 


Document .... 
Account 


Document 
Pnecipe. 


Impressed. 
Impressed. 


Impressed. 


Impressed. 

Impressed     or 
adhesive. 

Impressed     or 
adhesive. 

Impressed     or 
skdhesive. 


or 


Impressed 
adhesive. 


or 


Befpilations  and 
Obsenrationa. 


These  are  to  be  im- 
pressed, if  practic- 
able, where  not  filed 
in  the  office. 


General  Direeiiona. 

In  any  case  in  which  the  use  of  impressed  stomps  is  prescribed,  paper  or  parch- 
ment on  which  the  document  reauiring  a  stamp  is  to  be  written  may  be  stamped  at 
the  Inlaod  Revenue  Office,  Royal  Courts  of  Justice,  notwithstanding  that  stamped 
forms  are  also  provided  by  the  Commissioners  of  Inland  Revenue. 

The  cancellation  shall  he  effected  in  such  manner  as  the  Commissioners  of  Inland 
Revenue  shall  from  time  to  time  direct. 

It  shall  bo  obligatory  on  all  officers  of  the  Supreme  Court  charged  with  the  duty 
of  cancelling  adhesive  stamps  to  see  that  aU  such  stamps,  although  obliterated  by  a 
written  or  printed  cancellation,  be  afterwards  cancelled  bv  means  of  perforation, 
l^is  order  shall  come  into  operation  on  the  18th  day  of  July,  1884. 
Dated  the  4th  day  of  July,  1884. 

CHARLES  C.  COTES, 
R.  W.  DUFF, 
Two  of  the  Lords  of  Her  Majesty's  Treasury. 
I  concur  in  this  order, 

SELBORNE,  C. 


f;78  ORDER  AS  TO  SUPREME  COURT  FEES.  18*4. 


OBDER  AS  TO  SUPRE3ktE  COURT  FEES,  18S4. 

The  Ri.''bt  Hrmour-jhle  Rootdezx,  East  of  Sez-BOBZTE.  Lard  Hij?h  Chaiic^llor  of 
^TKiiZ  Britain,  by  and  with  the  advice  and  consent  ot  the  andersunied  Jndfm 
of  *tf.'  >iipnrm*r  Conrt.  and  with  the  conenrrence  ol  the  Lord^  CcanmiaedoneR  ai 
H-T  Maj«^+y'i»  TreasnTT.  doth  herebr  mpnrinianoe  and  eieruticai  of  the  powers 
^vffTx  br  the  Siiffreme  Court  of  Jodkatiire  Act.  l&Td,  and  all  oth«T  powers  and 
autiionr:»,«  enabling  him  in  this  behalf,  order  and  direct  in  manner  following : — 


The  ff<ri  and  pcrcenta^res  cc»)tained  in  the  schedule  hereto  are  fixed  and  appointed 
to  b^,  and  !«hall  be  taken  in  the  Hig'h  Court  of  Ju;$tioe,  and  in  the  Court  of  Appeal, 
and  in  anv  Court  to  be  created  hj  any  commistdon.  and  in  anT  office  which  i»  oon- 
ne<rted  with  any  of  thow  Courts^,  or  in  which  any  hosineas  ooonected  with  anj  of 
th'xe  Conrtrt  in  conducted,  and  Irr  any  officer  paid  wholly  or  partly  oat  of  public 
jnonfTjH  who  l*<  attached  to  any  of  thoae  Courts,  or  the  Supreme  Couzt  or  anj  judge 
of  tbo«ie  CourtK.  or  any  of  them.  And  the  said  fees  and  percentages  shall,  imtil 
oth^rvi  ise  deu-rmined  by  the  Treasury,  be  taken  bj  stamps  in  ^be  same  manwT  as 
herr.'t/^>fore.  except  tho««  taken  in  the  District  Begistrie»,  which  diaD,  until  otherwise 
dfetemuned  by  the  Treasury,  be  taken  as  the  fees  and  percentages  aie  now  taken. 

n. 

The  -pToyviiona  in  this  Order  shall  not  apply  to  or  affect  any  of  the  matters  fol- 
lowinjf   that  is  if)  «ay, : — 

T>ie  exL'^tLug'  feeo  and  percentages  in  respect  of  any  of  the  jurisdictions  which 
are  not.  by  the  Supreme  Court  of  Judicature  Acts,  1873  and  187o,  transferred 
to  the  High  Court  of  Justice  or  the  Court  of  Appeal : 

The  exi>«tiiig  fees  and  percentages  in  respect  of  any  matters  within  the  jurisdic- 
tion of  the  Court  of  Probate  at  the  time  of  the  passing  of  the  Supreme  Court 
of  Judicatiu^e  Act,  1875,  other  than  probate  actions,  or  in  respect  of  any  appeal 
in  BankrupttTy ; 

The  exiMting  fees  and  percentages  in  respect  of  aucr  criminal  proceedings,  other 
than  such  proceedings  on  the  Crown  side  of  the  Queen's  Bench  Diyision  as  the 
scale  contained  in  the  schedule  hereto  may  be  applicable  to ; 

The  existing  fees  and  percentages  in  respect  of  matters  on  the  reyenue  side  of 
the  Queen* s  Bench  Diyision,  and  proceedings  and  business  in  the  office  of  the 
Queen* 8  Remembrancer,  other  than  such  matters,  proceedings,  and  business  as 
the  scale  contained  in  the  schedule  hereto  may  be  applicable  to  ; 

The  exi.Hting  fees  and  percentages  authorised  to  be  taken  br  any  sheriff,  under 
sheriff,  deputy  sheriff,  bailiff,  or  other  officer  or  minister  of  a  sheriff; 

The  existing  fees  and  percentages  directed  to  be  taken  or  paid  by  any  Act  of 
Parliament,  and  in  respect  of  which  no  fee  or  percentage  is  hereby  proyided ; 

The  existing  fees  and  percentage  which  shall  haye  become  due  or  payable  before 
this  Order  comes  into  operation. 

m. 

Saye  as  otherwise  proyided  by  this  Order  all  flxiRting  fees  and  percentages  which 
may  be  taken  in  any  of  the  Courts  whose  jurisdiction  is,  by  the  Judicature  Acts, 
1873  and  1875,  tranderred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  or  in 
any  office  which  is  connected  with  any  of  those  Courts,  or  in  which  any  business 
connected  with  any  of  those  Courts  is  conducted,  or  by  any  officer  paid  wholly  or 
partly  out  of  public  mon^s  who  is  attached  to  any  oi  those  Courts,  or  the 
Supreme  Court,  or  any  judge  of  those  Courts  or  any  of  them,  shall  be  and  are  hereby 
abolished. 

IV. 

A  folio  is  to  comprise  72  words,  eyeiy  figure  comprised  in  aoolunm,  or  authonsed 
to  be  used,  being  counted  as  one  word. 

V. 

The  proyisions  of  Order  LXXI.  of  the  Rules  of  the  Supreme  Court,  1883,  shall 
apply  to  this  Order. 

VI. 

This  order  shall  come  into  operation  on  the  25th  day  of  January,  1884,  and  may 
be  cited  as  '*  The  Order  as  to  Supreme  Court  Fees,  1884.*' 
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The  SCHEDULE  alwve  referred  to. 


An  Order  or  Rule  herein  referred  to  by  number  ahall  mean  the  Order  or  Rule  so 

numbered  in  the  Rules  of  the  Supreme  Court,  1883. 

SuiocoNSES,  Wbits,  KoncES,  CoioassiONSy  Ain>  Wasraites. 

£   «.  d, 

1.  On  sealing  a  writ  of  summons  for  commencement  of  an  action  ....     0  10    0 

2.  On  sealing  a  concurrent,  renewed  or  amended  writ  of  summons  for 

commencement  of  an  action    0    2    6 

3.  On  sealing  a  notice  for  service  under  Ord.  XVI.  r.  48     0    2    6 

4.  On  sealing  a  writ  of  mandamus 1     0    0 

5.  On  sealing  a  writ  of  subpoena  for  witnesses,  not  exceeding  three 

persons  0    5    0 

6.  On  sealing  a  writ  of  execution,  a  subposna  pursuant  to  the  Court  of 

Ptobate  Act,  1858,  sect.  23,  and  every  omer  writ 0    6    0 

7.  On  sealing  or  issuing  an  orig^inating  summons  under  the  Act  6  &  7 

Vict.  c.  73,  for  the  taxation  of  a  solicitor's  bill  of  costs  within 
twelve  months  after  delivery,  or  delivery  of  a  bill  of  costs  by  a 
solicitor,  including  the  order  to  be  made  tnereon 010    0 

8.  On  sealing  any  other  origioating  summons 0  10    0 

9.  On  amenmng  same 0    5    0 

10.  On  sealing  or  issuing  a  summons  for  directions  under  Ord.  XXX. .     0  10    0 

11.  On  sealing  or  issuing  any  other  summons,  or  Taxing  Master's 

warrant 0    3    0 

12.  Oiv  filing  a  notice  to  have  a  reference  to  an  Admiralty  Registrar 

placed  in  the  list  for  hearing 0  10    0 

13.  On  a  notice  in  admiralty  actions  j^ursuant  to  Ord.  LXVII.  r.  10   . .     0  15    0 

14.  On  sealing  or  issuing  a  commission  to  take  oaths  or  afAdavits  in 

the  Supreme  Court 5    0    0 

15.  On  everv  other  commission 1     0    0 

16.  On  marking  a  copy  of  a  petition  of  right  for  service 0    5    0 

Affbabanges. 

17.  On  entering  an  appearance,  for  each  person 0    2    0 

18.  On  amending  same 0    2    0 

COFIBB. 

19.  On  a  copy  of  a  written  deposition  of  a  witness  to  enable  a  party  to 

print  uie  same,  for  each  folio 0    0    4 

20.  On  examining  a  written  or  printed  copy,  and  marking  or  sealing 

same  as  an  office  copy,  for  each  folio 0    0    2 

21.  On  making  a  copy  and  marking  same  as  an  office  copy,  for  each 

folio     0    0    6 

22.  On  a  copy  in  a  foreign  language — ^the  actual  cost. 

23.  On  a  oopy  of  a  pUm,  map,  section,  drawing,  photograph,  or  dia- 

gram— ^the  actual  cost. 

24.  On  a  printed  oopy  of  an  order,  not  being  an  office  or  certified  oopy, 

for  each  folio 0    0    1 

Attbkdancbs. 

25.  On  an  applicatioxi,  with  or  without  a  subpoena,  for  any  officer  to 

attend  as  a  witness,  or  to  produce  records  or  documents  to  be 
given  in  evidence  (in  addition  to  the  reasonable  expenses  of  the 
officer)  for  each  day  or  part  of  a  day  he  shall  necessarily  be  absent 
from  his  office   1    0    0 

The  officer  may  require  a  deposit  of  stamps  on  account  of  any 
further  fees,  and  a  deposit  of  money  on  account  of  any  further 
expenses  which  may  probably  become  payable  beyond  the  amount 
paid  for  fees  and  expenses  on  the  application,  and  the  officer  or 
nis  clerk  taking  such  deposit  shall  thereupon  make  a  memoran- 
dum thereof  on  the  apphcation. 

The  officer  may  also  require  an  undertaking  in  writing  to  pay 
any  further  fees  and  expenses  which  may  become  payable  beyond 
the  amounts  so  paid  and  deposited. 
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Oatbb,  Ac. 

26.  On  taking  an  affidavit  or  an  affirmation  or  attestation  npon  faonoor    £    m.  d. 

in  li(5U  of  an  affidavit  or  a  declaration,  except  for  the  purpo^  of 
receipt  of  dividend^)  frrjm  the  Paymaster-General,  for  each 
person  Tnalritigr  the  same 0     1     6 

27.  Anid  in  addition  thereto  for  each  exhibit  therein  referred  to  SDd 

required  to  be  marked 0     1     0 

FiLDro. 

28.  On  filing  a  gpecial  case  or  petition  of  right 1     0    0 

29.  On  filing,   except  in  admiralty  actions,  and  unless  otherwise  no- 

\ddod,  an  affidavit,  deposition,  or  net  of  depositions  (indnaing 
any  exhibits  annexed  to  any  such  affidavit  or  deposition),  state- 
ment of  claim  in  default  of  appearance,  official  and  special  referees* 
certificates,  petition,  preliminary  act,  submission  to  arbitration, 
award,  warrant  of  attorn^,  cognovit,  bail,  satisfaction  piece, 
bond,  writ  of  execution  with  return,  and  power  of  attorney,  and 
every  other  proceeding  in  a  probate  action  or  in  a  divorce  or 
other  matrimonial  cause  or  matter  required  by  Act  of  Parliament, 
general  order,  or  order  in  the  action,  cause,  or  matter  to  be  filed 

in  the  Principal  Probate  Registry     0     2    6 

80.  On  filing  a  scheme  pursuant  to  the  Railway  Companies  Act,  1867, 

or  the  Liquidation  Act,  1868 1     0    0 

31.  On  filing  scripts  in  a  probate  action  or  on  depositing  pursuant  to 

an  order  in  any  cause  or  matter,  any  documents  for  safe  custody 

or  production,  if  the  number  does  not  exceed  five 0    5    0 

32.  If  exceeding  five    0  10    0 

33.  On  a  receipt  for  any  document  or  documents  to  which  the  two  last 

fees  apply,  when  delivered  out,  or  for  any  other  document  or 
documents  when  delivered  out  of  the  Principal  Probate  Registry .     0    2*6 

34.  On  filing  an  affidavit  and  notice  under  Ord.  XL VI.  r.  4      0  10    0 

35.  On  every  minute  in  admiralty  actions  pursuant  to  Ord.  LXVT.  r.  8, 

for  every  instrument  or  document  to  which  the  minute  relates 
(other  than  an  exhibit,  or  any  instznmentor  document  previously 
issued  from  the  Registry  or  tne  Marshal's  office),  unless  otherwise 
provided 0    6    0 

36.  On  filing  a  bill  of  sale  and  affidavit  therewith  where  Uie  considera- 

tion (mcluding  further  advances)  does  not  exceed  100/ 0    6  0 

37.  Above  100/.  and  not  exceeding  200/ , 0  10  0 

38.  Above  200/ 1    0  0 

39.  On  filing  under  the  Bills  of  Sale  Acts,  1878  and  1882,  any  other 

document  to  which  the  fees  Nos.  36,  37,  and  38  do  not  apply   . .     0  10    0 

40.  On  filing  an  affidavit  of  re-reg^tration  of  a  bill  of  sale  or  any  such 

other  document  as  in  No.  39  mentioned   0  10    0 

41.  On  filing  a  fiat  of  satisfaction 0    6    0 

CSBTIFIGITES. 

42.  On  a  certificate  of  appearance,  or  of  a  pleading,  affidavit  or  pro- 

ceeding having  beoi  entered,  filed,  or  taken,  or  of  the  negative 

thereof,  unless  otherwise  provided 0  2  6 

43.  Or  if  required  for  use  in  a  foreign  country 0  6  0 

44.  Or  if  a  certificate  of  proceedings  pursuant  to  Ord.  LXT.  r.  24    ....  0  5  0 

SSABOHXS  AND  INSPECTIONS. 

45.  On  an  application  to  search  for  an  appearance  or  an  affidavit,  and 

inspecting  the  same 0    1     0 

46.  On  an  application  to  search  an  index,  and  inspect  a  pleading,  judg- 

ment, decree,  order,  or  other  record,  unless  otherwise  expresuy 
provided  for  by  any  Act  of  Parliament  or  this  order,  and  to  in- 
spect scripts  filed  or  documents  deposited  pursuant  to  an  order  for 
safe  custody  or  production,  for  each  hour  or  part  of  an  hour 
occupied 0    2    6 

47.  Not  exceeding  on  one  day 0  10    0 

EXAXINATION  OF  'WITNESSES. 

48.  On  every  memorandum  of  appointment  for  an  examination  to  be 

taken  before  an  Examiner  of  the  Court 0    6    0 

49.  On  every  witness  sworn  and  examined  by  an  officer  of  the  Court  in 

his  office,  unless  otherwise  provided,  including  oath,  for  each 

hour  or  part  of  an  hour 0  10     0 
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50.  On  an  examination  of  witnessen  by  any  such  officer  awaj  from  the    £    8.   d, 

office  (in  addition  to  rcaHonable  travollin^  and  other  expenses), 

per  day  3    0    0 

51.  The  officer  may  require  a  deposit  of  stamps  on  account  of  fees  and 

a  deposit  of  money  on  account  of  expenses,  which  may  probably 
become  payable  beyond  any  amount  paid  for  fees  and  expenses 
upon  the  examination,  and  the  officer,  or  his  clerk,  taking  such 
deposit  shall  thereupon  make  a  memorandum  thereof  and  deliver 
the  same  to  the  party  making  the  deposit. 

The  officer  may  also  require  an  undertaking,  in  writing,  to 
pay  any  further  fees  and  expenses  which  may  become  payable 
beyond  the  amount  so  paid  and  deposited. 

HSABINO. 

52.  On  entering  or  setting  down,  or  re-entering  or  re-setting  down  an 

appeal  to  the  Couit  of  Appeal,  or  a  cause  or  matter  for  trial  or 
hearing  in  any  Court  in  London  or  Middlesex  or  at  any  assizes, 
including  hearing  on  further  consideration  where  no  such  fee  was 
paid  on  the  original  hearing,  whether  on  summons  adjourned  from 
chambers  or  omerwise,  and  including  special  case,  a  petition  in  a 
divorce  or  matrimonial  cause  or  matter  by  which  a  proceeding  is 
commenced,  and  petition  of  right,  but  not  any  other  petition,  nor 
any  other  summons  adjourned  from  chambers    2    0    0 

53.  On  entering  directions  of  the  judge  at  a  trial  pursuant  to  Ord. 

XXXVI.  rr.  41  and  42,  and  certif^g  same  when  required 1     0    0 

54.  On  writing  for  the  attendance  of  Tnnify  masters  or  other  assessors 

on  the  hearing  of  an  admiralty  action 0  10    0 

55.  On  answering  and  setting  down  for  hearing  in  Court  a  petition  by 

which  any  proceeding  is  commenced,  unless  otherwise  provided.  .10    0 

56.  Any  other  petition 0  10    0 


JUSOXENTB,  DbCBBES  AlTD  ObDEBS. 

On  drawing  up  and  entering  jud^ents,  decrees,  and  orders — 

57.  If  miade  in  Court  on  the  original  hearing  or  hearing  on  further  con- 

sideration of  a  cause,  or  on  the  hearing  of  a  special  case  or  peti- 
tion, or  on  any  application  to  the  Court  of  Appeal  unless  other- 

wiseprovided 1     0    0 

Where  in  a  divorce  or  matrimonial  cause  or  matter  a  decree  nisi 
is  made,  and  afterwards  a  decree  absolute,  no  fee  shall  be  pay- 
able on  the  decree  absolute. 

58.  If  a  judgment  without  hearing  in  Court  or  a  final  order  in  a  probate 

action  made  by  a  registrar,  or  if  an  order  made  in  a  probate 
action  or  in  a  divorce  or  matrimonial  cause  or  matter  on  a  motion, 
including  filing  the  case  or  application  on  which  the  order  is 
made   0  10    0 

59.  If  made  on  the  hearing  of  an  originating  summons,  unless  other- 

wise provided 0  10    0 

60.  If  made  at  chambers  in  the  Chancery  Division  on  the  hearing  of  a 

cause  or  matter  on  further  consideration 0  10    0 

61.  If  made  under  Ord.  XV.,  Ord.  XXXII.  r.  6,  or  Ord.  XXXIII.  r.  2    0  10    0 

62.  If  made  on  any  application  by  Ord.  LV.  r.  2,  directed  to  be  disposed 

of  in  chambers  comprised  in  sections  (1),  (2),  (3),  (5),  (6),  (7),  or 
(10)  of  the  said  rule,  exclusive  of  those  comprised  in  section  (12) 
of  the  same  rule    0  10    0 

63.  If  an  order  of  course  on  a  petition  of  right 0  10    0 

64.  If  an  order  for  a  commission  on  a  petition  of  right   1     0    0 

65.  If  an  order  of  course  under  the  Act  6  &  7  Vict.  c.  73,  to  tax  a 

solicitor's  bill  of  costs  within  12  months  after  delivery,  or  for 
delivery  of  a  bill  of  costs  by  a  solicitor  where  fee  No.  7  is  not 
applicable ^ 0  10    0 

66.  On  any  other  order,  including  an  agreement  filed  pursuant  to  Ord. 

Lll.  r.  23,  in  admiralty  actions,  and  filing  same 0    5    0 

67.  On  signing  a  note  or  memorandum  of  an  order  pursuant  to  Ord. 

LII.  r.  14,  when  required  for  production,  where  no  order  is 

drawn  up   0     3     0 

68.  On  a  memorandum  to  enter  an  order  nunc  pro  tunc 0     5     0 
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Oh  Pboceeddtos  zv  the  Chanckbt  Divisiosr,  at  the  Judoeb'  Chaicbsbb,  ob  befobb 

▲  TAxnro  Mastbb  ob  Dibtbict  Beqibtkab. 

69.  On  the  sale  or  mortgage  of  any  land  or  hereditaments  pnrsoaat  to    £    «.  tf. 

any  order  directing  a  sale  or  mortgage  with  the  approbation  of 
the  judge  made  in  any  cause  or  matter  for  the  purpose  of  raising 
money  to  be  dealt  with  by  the  Court  in  such  cause  or  matter,  for 
every  100/.  or  fraction  of  100/.  of  the  amount  raised    0    2     0 

70.  On  the  approval  of  the  purchase  of  any  land  or  hereditaments,  or  of 

the  title  to  any  land  or  hereditaments,  to  be  purchased  pursuant 
to  any  order  in  any  cause  or  matter  with  money  under  the  control 
of  the  Ck)urt  in  such  cause  or  matter,  for  every  100/.  or  fraction 
of  100/.  of  the  amount  of  the  purchase  money    0     2     0 

7 1 .  On  prococdingH  pursuant  to  an  order  in  any  cause  or  matter  where 

the  amount  of  the  outstanding  or  undisposed  of  estate  of  a  de- 
ceased  person  or  of  the  estate  subject  to  any  trust  or  partnership 
shall  bo  ascertained  for  the  purpose  of  being  dealt  with  in  such 
caui^  or  matter  without  deducting  any  payment  to  creditors  or 
parties  int^Tcsted  after  the  commencement  of  the  cause  or  matter, 
for  every  100/.,  or  portion  of  100/.,  of  the  amount  or  value  thereof    0     10 

72.  On  taking  an  account  of  moneys  received  by  an  executor,  adminis' 

trator,  trustee,  agent,  solicitor,  mortgagee,  co-tenant,  nartner, 
receiver,  guardian,  consignee,  bailee,  manager,  provisional  official 
or  other  liuuidator,  sequestrator,  or  execution  creditor,  or  other 
person  liable  to  account,  for  every  100/.  or  fraction  of  100/.  of  the 
amount  found  to  have  been  received  without  deducting  any  pay- 
ment      0     1     0 

73.  On  taking  an  account  of  the  debts  or  ascertaining  the  amount  of 

any  debt  due  from  a  deceased  person  or  from  any  company  in 
any  cause  or  matter  when  any  creditor  shall  be  required  to  prove 
his  debt  otherwise  than  by  production  of  his  security,  for  every 
100/.  or  fraction  of  100/.  of  the  amount  found  to  be  due  to  such 
creditor,  or  (if  more  than  one)  of  the  aggregate  amount  found  to 
be  due  to  all  such  creditors     0     1     0 

74.  And  in  any  such  case,  if  after  evidence  adduced  by  the  creditor  his 

claim  shall  be  disallowed,  on  each  such  claim    0  10    0 

75.  On  taking  an  account  of  or  ascertaining  the  amount  due  in  respect 

of  the  debentures  or  bonds  of  a  joint  stock  or  other  company,  for 
every  100/.  or  fraction  of  100/.  of  the  aggregate  amount  found  to 
be  due 0    2    0 

76.  On  an  inquiry  to  ascertain  the  heir  and  next-of-kin,  or  the  heir  or 

next-of-kin  of  any  one  or  more  than  one  deceased  person  whose 
estate  is  being  administered  in  any  cause  or  matter  or  in  respect  of 
whose  estate  an  application  is  made  under  Ord.  LV.  r.  3,  and  on 
any  such  inquiry  at  chambers  upon  an  application  under  the  Act 
10  &  1 1  Vict.  c.  96  (the  Trustee  llelief  Act),  or  the  Lands  Chiusea 
Consolidation  Act,  1845,  or  any  other  Act  whereby  the  purchase 
money  of  any  property  sold  is  directed  to  be  paid  into  Cburt ....     1     0    0 

77.  On  settling  a  list  of  shareholders  entitled  to  a  return,  where  there 

is  any  money  to  be  returned,  or  a  list  of  oontributories,  for  every 

person  settled  on  either  such  list  not  exceeding  2,000 0    2    0 

78.  On  settling  under  the  13th  section  of  the  Companies  Act,  1867,  the 

list  of  £be  creditors  of  a  limited  company  which  proposes  to  re- 
duce its  capital 5    0    0 

79.  On  settling  a  scheme  pursuant  to  the  Railway  Companies  Aot^  1867, 

or  the  Liquidation  Act,  1868 < 5    0    0 

80.  On  settling  a  scheme  for  the  management  of  a  charity 2    0    0 

81 .  On  a  certiiicate  of  a  chief  clerk,  tajcing  master,  or  district  registrar 

of  the  result  of  any  proceeding  or  taxation  of  costs  before  him, 
including  one  or  any  number  of  matters 0  10    0 

The  amount  on  which  the  fee  No.  69  is  payable  shall  not  include  Uie  amount 
which  nuiy  be  payable  out  of  the  money  raised  to  any  mortgagee  or  other  person 
entitled  to  any  charge,  estate,  or  interest,  on  or  in  the  property  sold  when  such 
mortgagee  or  other  person  is  not  in  reerpect  of  his  mortgage,  charge,  estate,  or 
interest  a  party  to  the  cause  or  matter  in  which  the  order  is  made  or  bound  by  the 
proceedings  although  he  may  consent  to  or  concur  in  the  sale. 

The  amount  on  which  the  fee  No.  71  is  payable  shall  not  include  any  outstanding 
debts  believed  to  be  bad  or  irrecoverable,  nor  any  property  the  yidue  of  which  is 
undefined  or  uncertain,  nor  axiy  property  to  which  the  fee  No.  69  is  applicable,  nor 
any  money  on  which  the  fee  No.  72  shall  be  payaUe  in  the  same  cause  or  matter. 
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The  amount  on  which  either  of  the  fees  Nos.  70  and  72  is  payable  shall  not  in- 
clude anj  snm  of  money  or  any  money  arining  from  the  sale  of  any  property  upon 
which  either  of  the  fees  Nos.  69  and  71  shall  have  been  previously  paid. 

The  value  of  any  stocks,  fundSi  debentures,  securities,  shares,  or  other  property, 
the  price  of  which  is  quoted  in  the  London  DaUy  Stock  and  Share  List,  published 
by  uie  authority  of  the  Committee  of  the  Stock  Exchange,  to  which  the  fee  No.  71 
is  applicable,  shall  be  the  closing  price  quoted  in  such  published  list  on  the  day 
previous  to  the  fixing  the  amount  of  such  fee. 

When  the  fee  No.  72  shall  be  applicable  to  any  money  received  which  shall  be 
invested  or  deposited  in  a  bank,  ana  agpain  be  received  from  such  investment  or 
deposit,  or  shall  be  paid  by  one  person  accounting  to  any  other  person  accounting 
in  the  same  cause  or  matter,  or  in  any  other  similar  case,  the  fee  shall  not  be  pay- 
able twice  on  the  same  money  in  the  same  cause  or  matter. 

When  a  fee  shall  be  payable  on  the  money  raised  by  the  sale  of  property,  and  the 
same  property  shall  bo  resold,  in  the  same  cause  or  matter,  the  fee  payable  on  the 
first  sale  shall  be  deducted  from  the  fee  payable  on  the  second  sale. 

The  amounts  for  or  in  reepect  of  which  the  following  fees  are  payable  shall  be 
limited  to  200,000/.  in  the  following  cases — (a)  the  amount  raised  at  any  time  or 
times  in  the  same  cause  or  matter  in  the  cases  to  which  the  fee  No.  69  is  applicable ; 
(b)  the  amount  of  purchase-money  to  be  invested  pursuant  to  any  one  onier  in  the 
cases  to  which  the  fee  No.  70  is  applicable ;  (r)  the  amount  in  the  same  cause  or 
matter  of  the  value  of  the  outstanding  or  undisposed  of  estate  whenever  ascertained 
in  the  cases  to  which  the  fee  No.  71  is  applicable ;  (i)  the  amount  at  any  time  or 
times  in  the  same  cau^e  or  matter  found  to  have  been  received  by  any  executor,  ad- 
ministrator, or  trustee  in  the  cams  to  which  the  fee  No.  72  is  applicable,  except  in 
the  case  of  a  trustee  directed  to  account  periodically,  and  in  that  case,  and  in  all 
other  cases  to  which  the  fee  No.  72  is  applicable,  the  amount  found  to  be  due  by  any 
one  certificate  or  on  any  one  account ;  {e)  the  amount  at  any  time  or  times  in  the 
same  cause  or  matter  found  to  be  due  to  a  creditor  or  creditors  in  the  cases  to  which 
the  fee  No.  73  is  applicable ;  (/)  the  amount  found  to  be  due  in  respect  of  deben- 
tures or  bonds  in  the  cases  to  which  the  fee  No.  75  is  applicable. 

The  fees  Nos.  69  to  80  inclusive  shall  become  due  and  payable  by  the  party 
conducting  the  proceedings  to  which  they  apply  as  part  of  his  costs  of  such  proceed- 
ings and  be  allowed  as  follows  or  otherwise  as  the  Court  or  a  judge  shall  direct ; 
that  is  to  say,  the  fee  No.  71  shall  become  due  and  payable  upon  miudng  the  certifi- 
cate or  order  by  which  the  outstanding  or  undisposed  of  estate  is  ascertained  or  as 
to  any  part  thereof  the  value  of  which  is  at  that  time  undefined  or  uncertain,  and 
which  auring  the  further  proceedings  in  tiie  cause  or  matter  shall  be  realised  or  the 
value  of  which  shall  be  ascertained  upon  any  order  or  certificate  made  when  or  after 
the  same  shall  be  so  realised  or  the  value  thereof  ascertained.  The  fee  No  72  on 
taking  the  account  of  a  receiver,  guardian,  consignee,  bailee,  manager,  liquidator, 
sequestrator,  or  execution  creditor,  or  a  trustee  directed  to  pass  his  accounts  periodi- 
culy  shall,  upon  payment,  be  allowed  in  the  account,  unless  otherwise  or^red  by 
the  Court  or  a  juoge.  The  fee  No.  72  in  the  other  cases  to  which  it  applies,  and  the 
fees  Nos.  69,  70  and  73  to  80  incluaive,  shall  become  due  and  payable  by  the  party 
conducting  the  proceeding,  on  making  the  certificate  or  order  on  the  result  of  the 
sale,  purchase,  account,  inquiry  or  other  proceeding  to  which  the  fee  is  applicable ; 
but  if  the  Court  or  a  judge  shall  be  of  opinion  that  the  coste  of  the  party  liable  to 
the  payment  of  any  such  fees  will  become  payable  out  of  any  funds  or  moneys  in 
Court  or  to  be  brought  into  Court,  the  Court  or  judge  may  suspend  the  payment  of 
any  such  fees  until  such  funds  or  moneys  are  dealt  with,  or  for  such  other  time  as 
may  be  thought  fit,  in  which  case  the  amount  payable  shall  be  stated  in  the  certi- 
ficate or  order  upon  which  the  same  are  payable,  or  in  some  subsequent  certificate 
or  order,  and  where  such  fees  have  not  been  paid,  and  the  coste  are  directed  to  be 


cature  (Funds,  &c.]  Act,  1883,  carry  over  the  amount  so  certified  to  be  payable  from 
the  account  to  which  such  moneys  or  proceeds  are  placed  to  a  separate  account  in 
the  books  of  the  Pay  Office  for  Jees  on  proceeding's  or  otherwise  as  shidl  be  provided 
by  such  rules,  and  tiie  amount  shall  from  time  to  time,  as  the  Treasury  may  direct, 
be  paid  to  the  account  of  her  Majesty's  Exchequer. 

Nos.  82 — 87  apply  only  to  the  Queen's  Bench  and  Probate  Divisionfl. 

PBOOKEDnrOS  BSFOBB  AN  OwZdAL  RSFBBEX.  £    t.    d, 

88.  On  every  reference    6    0    0 

89.  And  for  every  hour  or  part  of  an  hour  he  is  occupied  bcT'ond  two 

fnlldays 0  10    0 
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90.  On  evcTv  sittmc"  elsewh^^re  than  in  L>iii>n  or  Mid-ilesex  a  further     £  «.   d. 

fee  for  evcTT  night  the  official  referee  tihall  be  absent  from  Ixmdon     111     6 

91 .  And  for  his  clerk  " 0  15     0 

The  U-f-^  Noft.  82  to  91  incla4ve  shall  be.:^»me  due  and  piayahle  by  the  party  c^.n- 

ducting^  the  pn^eedinj?*?  on  the  report  of  the  result  of  the  reference  or  otherwise,  as 
hereinafter  pnn-idwi,  where  no  such  report  is  made. 

The  al»ve-mention<^rl  feeK,  Xos.  69  to  80  and  S2  to  91  incluaaTe,  shall  be  due  and 
payable,  when  no  certificate,  report  or  order  is  male,  by  the  party  conducting  the 
pnxx-e-liniT*  <in  the  comjiletion  of  Huch  proceedinfirs,  or.  if  not  oompleted,  a  due  pro- 
pr>rtion  shall  be  payable  on  so  much  of  the  proceedings  as  diall  have  taken  place, 
the  amount  Ui  be  fixed  h\  the  officer. 

In  these  cn^fi  the  fees  shall  be  paid  by  stamps  impressed  upon  or  affixed  to  a 
memorandum  stating  on  what  account  such  fees  are  paid. 

A  deposit  fif  stamps  on  account  of  the  fees  applicable  to  any  {ffoceeding-  may  be 
Hf^uired  before  such  proceeding  is  commenced,  or  at  any  time  during  the  oourse 
thereof,  and  in  admiralty  actions,  when  Old.  LVT.  r.  4,  applies,  such  stamps  shall 
be  affixed  as  therein  provided,  and  in  all  other  cases  a  memorandom  of  the  amount 
dexx>sited  shall  be  deliFercd  to  the  party  making  the  deposit. 

Nos.  92 — 101  apply  only  to  admiralty  proceedings. 

TAXA.TI03r  OP  GOSTB. 

102.  On  taxing  a  bill  of  costs  where  the  amount  allowed  does  not  ex-     £    a.  d. 

ceed  if.   0     2    0 

103.  Where  the  amount  exceeds  4/.,  for  erery  21.  allowed  or  a  fraction 

there^jf    0     1     0 

These  fees,  unless  otherwi^  provided,  shall  be  taken  on  signing  the  cer- 
tificate or  on  the  allowance  of  the  bill  of  costs  as  taxed ;  but  the  fees 
shall  be  due  and  payable,  if  no  certificate  or  allocatur  is  required,  on  the 
amount  of  the  bill  as  taxed,  or  on  the  amoimt  of  such  part  thereof  as 
may  be  taxed,  and  the  solicitor  or  party  suing  in  person  shall  in  such 
case  cause  the  proper  stamps  (the  amount  thereof  to  be  fixed  by  the 
officer)  to  be  impre^^ed  on  or  affixed  to  the  bill  of  costs. 
The  taxing  officer  may  require  a  deposit  of  stamps  on  account  of  fees 
before  taxation  not  exceeding  the  fees  on  the  full  amount  of  the  costs  as 
submitted  for  taxation,  and  the  officer  or  his  clerk  on  taking  such  de- 
posit shall  make  a  memorandum  thereof  on  the  bill  of  costs. 
Ord.  V.  r.  58  of  the  Chancery  Funds  Consolidated  Rules,  1874,  shall 
continue  to  be  acted  upon  in  cases  to  which  it  is  applicable. 

Ov  Pbogeedzkob  m  thb  Pat  Office  of  the  Sufbkxb  Coubt. 

104.  On  a  certificate  of  the  amount  and  description  of  any  money,  funds, 

or  securities,  including  the  request  tho^or   0     1     • 

105.  On  a  transcript  of  an  account  for  each  opening,  including  the 

request  therefor    0    2    0 

106.  On  a  request  to  the  Paymaster,  Bank  of  England,  or  a  registrar  of 

the  Probate,  Divorce  and  Admiralty  Division  (unless  otherwise 
provided),  for  any  of  the  following  purposes :  paying,  lodging, 
transferring,  or  depositing  money,  funds,  or  securities  in  Coi^ 
without  an  order,  or  money  in  addition  to  the  amount  directed 
by  an  order  to  be  paid  in ;  paying  out  of  Court  any  money 
without  an  order  or  a  certificate  of  a  taxing  officer ;  inf  onnation 
in  writing  in  respect  of  any  money,  funds,  or  securities,  or  any 
transaction  in  the  Pay  Office 0     1     0 

107.  On  a  request  for  information  respecting  any  money,   funds,  or 

securities  to  the  credit  of  any  cause  or  matter  contained  in  any 
list  x>repared  by  the  paymaster  of  causes  and  matters  to  the 
credit  of  which  any  money,  funds,  or  securities  have  not  been 
dealt  with  during  fifteen  years 0    2    5 

108.  On  an  affidavit  for  the  purpose  of  paying,  transferring,  or  deposit- 

ing any  money,  funds,  or  securiaes  in  Court  pursuant  to  the 

statute  10  &  11  Vict.  c.  96 0     10 

109.  On  preparing  a  power  of  attorney    0    3    0 

RaaisrEB  of  Jttdoicswts  axd  Laa  PsarBZRB. 

110.  On  registering  a  judgment  or  lis  pendens,  although  more  than  one 

name  may  have  to  be  registered    0    2    6 

1 11.  On  re-registering  same    0     1     0 
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£  9.  d. 

112.  Onasearohfor  eachname 0  10 

113.  On  a  oertifioate  of  entry  of  satisfaction    0  1     0 

114.  On  a  request  for  a  search  and  certificate  pursuant  to  Order  LXI. 

r.23    0    6    0 

115.  If  more  than  one  name  included  in  the  same  request,  for  each 

additional  name    0  2  0 

116.  On  a  duplicate  certificate,  if  not  more  than  three  folios   0  1  0 

117.  For  every  additional  folio    0  0  6 

118.  On  every  continuation  search,  if  requested  within  fourteen  days  of 

any  former  search  (the  result  to  he  endorsed  on  such  certificate)  ..010 

119.  On  a  certificate  of  a  judgment  for  registration  in  Ireland  or  Scotland 

under  the  Judgments  Extension  Act,  1868,  including  affidavit . .     0    2    0 

120.  On  filing  for  reg^tration  a  certificate  issued  out  of  the  Courts  of 

Dublm  or  Court  of  Session  in  Scotland  under  the  last-mentioned 
Act,  although  more  than  one  name  may  have  to  be  registered 
under  the  said  Act    0    7    0 

121.  On  eveiT  certificate  of  the  entry  of  a  satisfaction  under  the  last- 

mentioned  Act 0     1     0 

122.  On  a  search  made  in  one  or  both  of  tiie  registers  of  Irish  and  Scotch 

judgments  for  each  name 0    1    0 

MifiOELLANXOXTS. 

123.  On  a  report  of  a  private  bill  in  Parliament 6    0    0 

124.  On  an  allowance  of  byelaws  or  table  of  fees    1     0    0 

126.  On  a  fiat  of  a  judge 0    6     0 

126.  On  sififning,  settling,  or  approving  an  advertisement    0  10  0 

127.  On  taking  the  acknowledgment  of  a  deed  by  a  married  woman  ....  1  0  0 

128.  On  an  appointment  of  a  receiver  in  a  probate  action     1  0  0 

129.  On  taldng  a  recognizance  or  bond,  whether  one  or  more  than  one 

recogmsor  or  obligor,  and  whether  entered  into  by  all  at  one  time 

or  not 0  10  0 

130.  On  assignment  of  a  bond 0  6  0 

131.  On  takmg  bail,  and  taking  same  off  the  file  and  delivering. 0  2  0 

132.  On  a  commitment 0  6  0 

133.  On  an  application  to  produce  judges*  notes 0  6  0 

134.  On  appointment  of  commissioners  under  glebe  ezdiange 1  0  0 

135.  On  vacating  a  recogfnizance    0  10  0 

136.  On  a  citation 0  5  0 

137.  On  the  admission  or  re-admission  of  a  solicitor 6  0  0 

138.  On  filing  a  claim  in  the  Admiraltv  Registry  for  repayment  of  the 

excess  of  wages  paid  to  a  substitute  hired  in  the  place  of  a 
volunteer  into  the  Royal  Navy,  including  copy  sent  to  the 
Admiralty 0  10    0 

139.  On  the  opimon  of  the  Admiralty  Registrar  objecting  to  the  claim. .     0  10    0 

140.  On  a  certificate  of  tiie  Admiralty  Registrar  ordering  payment  of 

amount  due,  including  the  copy  to  be  sent  to  the  Accountant- 

General  of  the  Navy    0  10    0 

141.  On  reg^tering  in  the  Admiral^  Registxy  a  power  of  attorney  for  a 

Queen's  smp  generally,  and  a  copy  thereof  for  the  Accountant- 

General  of  tlie  Navy 1  10    0 

142.  On  registering  same  specially 0  10    0 

143.  On  tiding  accounts  by  the  Admiralty  Registrar  in  Naval  Prize 

matters    0    5    0 

144.  On  Admiralty  Registrar  writing  letters  in  regard  to  Naval  Prize 

matters    0  10    0 

145.  On  every  50/.,  or  fraction  of  50/.,  paid  out  of  the  Admiralty  Re- 

gistry in  any  action,  or  to  the  Naval  Prize  Account 0    5    0 

No  fee  is  payable  on  the  transfer  of  money  from  the  Admiralty  Registry  to  the 
Naval  Prize  Account. 

(Signed)        SELBORNE,  0. 

COLERIDGE,  C.  J. 
W.  B.  BRETT,  M.  R. 
JAMES  HANNEN, 

Preet.  P.D.A.  Divn. 
We  concur  in  the  above  order. 

(Signed)        C.  C.  COTES, 

H.  J.  GLADSTONE, 
Lords  Commissioners  of  Her 
Majesty's  Treasury. 
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ORDEE  AS  TO  SUPREME  COUET  FEES  (OCTOBER),  1884. 

I,  the  Rifirbt  HonoaraUe  BoundelL  Eari  cf  Sdbonie.  Laid  Hisli  ClmKcIkr  of 
Great  Britain,  br  and  vith  the  adrke  and  oonsent  ci  the  vndeRvnied  jodscs  ai 
the  Sapreme  Court,  and  with  the  ooiunizTcnce  o€  the  Lords  Coaani^Bkiners  ci  her 
Maje«^t7*6  Tre^-^HTT.  do  herebr.  in  parsoance  and  execution  of  the  pyeiit  gircn  by 
the  SupreiDe  Court  of  Judicature  Act.  lS7o,  »iA  all  other  poven  and  amhocities 
enablins-  me  in  thL^  behalf,  order  and  direct  in  mannfr  foUovinc- : — 

The  fees  hereunder  irritten  are  fixed  and  appconted  to  be.  and  shall  he,  taken  oo 
njypffSila  brousrht  on  or  after  the  Twentr-focath  dar  of  October.  1SS4.  froai  inferior 
Courts,  notwithstanding^  anrthing  in  the  Ordo'  as  to  SopRme  Court  Pees,  1SS4, 
contained. 

Onfilinjr 0  10    0 

On  hearing' 10    0 

On  drawing*  up  judgment  •..••••• ••     0  10    0 

The  2l5t  daj  of  August,  18S4. 

SELBOBNE,  C. 
COLEBIDGE.  C.  J. 
W.  B.  BRETT,  IL  R. 
C.  £.  POLLOCK,  B. 
We  concur. 

CHARLES  C.  COTES, 
HERBERT  J.  GLADSTONE, 
Lords  CommissionerB  ol  Har  Majesty's  TreMoiy. 
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ABATEMENT, 

Abated  cause  to  be  stniok  out,  353. 

No  plea  or  defence  to  be  pleaded  in,  365. 

Proceedings  not  to  abate  if  cause  of  action  sunriye,  350. 

Entry  of,  in  cause  book,  353. 

ABSCONDING  DEFENDANT, 

Power  to  arrest  defendant  intending  to  go  abroad,  190,  565. 

ACCEPTING  SERVICE,  316. 

ACCOUNTANT, 

Assistance  of,  may  be  obtained,  493. 
Costs  of  employing,  548. 

ACCOUNTANT-GENERAL, 
Office  aboliabed,  204,  205. 

ACCOUNTING  PARTY, 
Charging,  399. 

ACCOUNTS,  397--400. 

May  be  directed  at  any  time,  397. 

Special  directions  as  to  mode  of  taking,  398. 

Bill  of  costs  included  in,  554. 

Verification  of,  398. 

Cross-examination  on,  399. 

Just  allowances,  399. 

Delay  in  taking,  397,  400. 

Jurisdiction  as  to,  assigned  to  Chancery  division,  263 ;  where  writ  indorsed 

for,  or  indorsement  inyolyes  taking,  305,  332. 
Reference  of,  to  referees,  268  ;  to  district  registrar,  271. 

ACKNOWLEDGMENTS, 

For  the  purpose  of  enrolling  deeds  taken  before  Clerk  of  Enrolments,  508 ; 

searches,  510. 
Of  right  to  production  of  deeds,  112. 

ACT  OF  PARLIAMENT.    [See  Statutb.] 

ACTION, 

Interpretation  of  word,  305. 

Costs  of,  539 ;  where  for  insig^ficant  amount,  271. 

Form  and  commencement  of,  305 ;  assigoment  of,  to  judge,  281,  312. 

Transfer  and  consolidation  of,  463  et  teq, ;  where  two  are  instituted  for 

same  matter,  466. 
Withdrawal  or  discontinuance  of,  373. 
Railway  company,  against,  stay  of,  171. 

ACTUARY, 

Assistance  of,  may  be  obtained,  498 ;  fees  of,  556. 

ADDITION, 

Of  plaintiff  by  Court  or  judge,  333. 

ADDITIONAL  JUDGE, 
Of  Court  of  Appeal,  278. 

ADDRESS  FOR  SERVICE, 

To  be  indorsed  on  writ  by  solicitor  for  plaintiff,  309  ;  by  plaintiff  in  person, 

310 ;  by  solicitor  for  defendant,  323 ;  by  defendant  in  person,  324. 
Where  writ  issaee  out  of  district  registry,  810. 

ADJOURNMENT, 
Of  action,  418. 
In  chambers,  484,  501. 
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ADMINISTRATION, 

Action  for,  assigned  to  Chancery  division,  263  ;  parties  to,  342 — 947. 

Execation  of  trusts,  342. 

Priorities  of  secured  and  musecnied  creditorB,  280,  281. 

Summonfl  for,  488 — 491. 

Under  Bankruptcy  Act,  1883.  .281. 

ADMINISTRATOR.     [Se^  Execctob.] 

ADMISSIONS,  394—397. 
Of  facts  on  notice,  395. 
Of  documents,  395  ;  filing  of,  524. 
Judgment  on,  395,  396. 
Of  ciise  of  other  party,  394. 
Costa  occasioned  by  refusal  to  make,  395. 
Signature  of,  396. 

"  ADVERSE  LITIGATION," 

Meaning  of,  in  Lands  Clauses  Act,  43. 

ADVERTISEMENTS, 

For  creditors  and  claimants,  499  ;  persons  not  rlaiming'  in  time  fixed,  how 

far  excluded,  499,  502. 
By  executors,  101. 

Petition  to  confirm  scheme  under  Bailway  Companies  Act,  1867.  .174. 
Notice  in  lieu  of  service  by,  316. 

ADVICE  OF  COLTIT, 

May  be  applied  for  by  trustees,  &o.,  102 ;  praotioe  on  petition  for,  482 ; 

allowauces  to  solicitors,  547. 

AFFIDAVITS,  433—441. 

Chambers,  in,  438,  439. 

Counsel's  fees  for  settling,  551. 

CroHS-examination  upon,  427,  433,  440. 

Documents,  as  to,  386. 

Evidence  by,  422;  on  motion,  petition,  or  summons,  433;  printing,  441, 
562. 

Funds  in  Court,  interest  on,  220. 

Of  no  incumbrances,  30. 

Of  no  settlement,  30,  230,  231. 

Of  service,  440,  565. 

Swearing  of,  in  England  and  abroad,  434,  435 ;  before  solicitor  of  party, 
insufficient,  438. 

Reserved  biddings,  475. 

Result  of  sale,  476. 

Several  deponents,  547. 

Scandalous  matter  in,  437. 

Trustee  Relief  Act,  under,  50,  52,  53. 

Increase,  of,  545. 

Withdrawal  of,  not  allowed,  427. 

Trial  on,  439—441. 

How  intituled,  433. 

Must  be  confined  to  facts  within  witness's  own  knowledge,  except  on  inter- 
locutory applications,  434. 

Reply,  in,  440. 

How  drawn  up,  436. 

Filing,  436,  438 ;  on  interlocutory  applications,  439. 

Description  of  deponents,  436. 

Alteration  in,  437. 

Defective  or  irregular,  may  be  reoeiyed,  437. 

Blind,  &c.,  person,  of,  437. 

Ex  parte  application,  on,  438  ;  motion  or  petition,  433. 

Office  copies,  and  g^enUly  as  to,  660,  661. 

AFFIRMATIONS,  435. 

AGENCY, 

Business,  costs  of,  may  be  taxed,  6,  8  ;  allowance  for  coirespondenoe,  660. 

AGREEMENT, 

Cancellation  of,  263. 
Costs,  as  to,  20—23. 
Solicitor,  by,  as  to  cause  to  be  in  writing,  274. 
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ALLOWANCE, 

Of  property  or  income  of  property,  when  "rnaAe  pendente  lite^  470. 
Just,  to  be  made  in  taking  aoooimts,  without  special  directions,  399 . 

ALTERATION, 

When  allowed  in  bill  of  costs  after  deliyerj,  8. 

AMENDMENT,  377—381. 
Costs,  379,  381. 
Of  iudgment  or  order,  380. 

Of  mdorsement  or  pleadinpfs,  377  ;  by  adding  parties,  336,  337 ;  by  pleading 
matters  arising  pending  the  action,  370 ;  in  lieu  of  new  assignment, 
370  ;  on  appeal,  510,  611. 
Of  proceedings  not  in  compliance  with  rules,  666. 
Time  for,  378,  379  ;  written  or  printed,  379. 
Disallowance  of,  378,  379. 

ANSWER, 

By  affidavit,  to  interrogatories,  386  ;  exceptions,  not  to  be  taken  to,  386  ; 

order  for  further  answer,  386. 
Sufficiency  of,  determined  on  motion  or  summons,  386. 
Part  of,  may  be  used  as  evidence  at  trial  of  action  or  issue,  393. 

ANSWERING  PETITION, 

In  name  of  Senior  Registrar,  634. 

ANTICIPATION, 

Release  of  restraint  on,  119,  120. 

APPEAL,  609—618. 
Amendments,  611. 
Bankruptcy,  in,  614. 
Chambers,  from,  266,  267. 
Consent  order,  from,  266. 
Costs,  as  to,  266. 
Costs  of,  611. 

Court  of,  262,  263,  609;  constitution  and  jurisdiction  of,  262,  278,  287. 
Cross  appeal,  612. 
District  registry,  from,  408. 
Entering,  613. 
Evidence  allowed  on,  611. 

Judgment  on,  in  favour  of  non-appealing  party,  611. 
Inferior  courts,  from,  282. 
Interlocutory  orders  from,  282,  616. 
Luna<2y,  in,  263. 
None,  in  what  cases,  266,  610. 
Notice  of,  610,  611,  613. 

Order  made  exparte^  from,  614  ;  from  part  of  order,  609. 
Printing  evidence,  616. 
Regulation  of  practice  of,  286. 
Security  for  costs  of,  615,  616. 
Stay  of  proceedings  pending,  617,  618. 
Time  for,  614,  616. 
Who  may,  610. 

APPELLATE  JURISDICTTION  ACT,  1876.. 286. 

APPEARANCE, 

Order  as  to,  322—326. 
Default  of,  326—330 ;  at  trial,  417. 
Of  third  party  served  with  notice,  348. 
Of  mortgagees,  trustees,  &c.,  under  Lands  Clauses  Act,  42. 
Solicitor  tmdertaking  to  enter,  and  failing,  324. 
Time  for,  326  ;  where  defendant  out  of  jurisdiction,  322. 
UnnecessaiT,  in  Court  or  in  chambers,  costs  occasioned  by,  347  ;  rule  as  to 
offer  of  thirty  shillings  costs,  662 ;  costs  of  separate  proceedings,  647, 648. 

APPOINTMENT, 

Of  persons  to  represent  estate,  generally,  346 — 347. 
Power  of,  how  to  be  executed,  99. 

APPORTIONMENT, 

Conditions  of  re-entry,  of,  provision  for,  99,  113  ;  of  rent- charge,  99. 
Of  fund,  493. 

ARBITRATION, 

PowerH  of  Court  aa  to,  268. 
M.  Y  Y 
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ARRANGEMENT, 

Under  Railway  Gompaniea  Act,  1867 . .  169. 

ARREARS  OF  RENT, 

ClainLB  in  respect  of,  363. 

ARREST.    [5ftf  iMPBisosMBirp.] 

Privilege  from,  of  officers,  attendants,  snitora,  and  witnesses,  188. 
Of  defendant  intending  to  g^  abroad,  190,  665. 

ASSESSOR, 

Trial  with,  419. 

ASSETS, 

Distribution  of,  hj  executor,  100,  101. 

ASSIZES,  261. 

Trial  of  chancery  actions  at,  416. 

"ASSIGNEE,*' 

Meaning  of,  in  Solicitors  Act,  1843.  .4,  6. 

ASSIGNMENT.     [See  Trutspkb.] 

Of  action  to  division,  311 ;  to  jndge,  of  chancery  action,  312. 
Of  debts  and  choses  in  action,  258,  259. 
By  one  to  himself  and  another,  100,  122. 

ATTACHMENT,  188,  189,  466. 
Writ  of,  456. 

Of  solicitor  undertaking  to  appear  and  not  appearing,  324. 
For  not  answering  interrogatories  or  making  discovery,  392 ;  after  service 

on  solicitor,  392. 
Referee  not  to  have  power  of,  420. 
Non-payment  of  money,  for,  188,  189. 

ATTACHMENT  OF  DEBTS,  466—468. 
What  debts  attachable,  466. 
Issue  of  execution  against  garnishee,  467. 
Third  party  interested,  467. 
Costs,  458. 

ATTENDANCE 

At  chambers,  498,  499  ;  unnecessary,  663 ;  default  in,  660. 
Of  witnesses  out  of  jurisdiction,  compelled,  303. 

ATTORNEY, 

Powers  of,  122,  130. 

ATTORNEY-GENERAL, 
Must  sign  writ  when,  306. 
Represents  Crown  in  actions  to  pezx>etuate  testimony,  430. 

ATTORNEYS  AND  SOLICITORS  ACT,  1870..  19. 

AUDIT  OFFICE, 

Documents  to  be  sent  to,  238. 

audit!  QUERELA, 

Proceedings  by,  abolished,  461. 

AUTHORITY  TO  SUE, 

Next  friends  and  relators  to  give,  306,  339. 

Solicitor  to  declare  whether  writ  was  issued  by  his  authority,  314. 

Stay  of  action  for  want  of,  314. 

BANK  OF  ENGLAND, 

To  receive  dividends  on  securities,  &c.,  to  account  of  Paymaster-Gtenend, 

206,  207. 
Bound  by  vesting  orders  made  under  Trustee  Acts,  66,  76,  92. 
Duty  of,  on  service  of  affidavit  and  filed  notice,  460. 
Indemnity  to,  under  Chancery  Funds  Act,  207. 

BANKRUPTCY, 

Administration  in,  281. 

Trustee  in,  not  to  join  actions  in  other  capacity  without  leave,  364. 

Effect  of,  on  action,  360,  teq. 

BANKRUPTCY  ACT,  1883, 
Administration  under,  281. 

"BARE  TRUSTEE,"  107. 
Married  woman,  107.   * 
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BENXFIGIABIES, 

Improperly  joined,  costs,  335. 

BIDDINGS, 

Not  to  be  opened  on  sales  by  the  Court,  475. 

BILL, 

Of  costs,  1 — 15.  ISee  Costs,  Tazatiok]  ;  alteration  of,  8 ;  form  of,  5  ;  on- 
signed,  5. 

BILLS  OF  SALE  ACTS, 

Masters  to  act  as  registrar  under,  523. 

BLIND  PERSONS, 
AffidaTits  V,  437. 

BOOKS  OF  ACCOUNT, 

When  primd  facie  eyidencej  398. 

BUILDINGS, 

Expenditure  on,  under  Lands  Clauses  Act,  29. 

CALENDARS, 

Of  documents  to  be  kept,  522  ;  of  entries,  532. 

CANCELLATION 

Of  deeds,  assigned  to  Chancery  Division,  263. 

**  CAPITAL  MONEY," 

Under  SetUed  Land  Act,  inyestment  of,  143,  144,  145. 

CASH, 

Under  control  of  Court,  106,  368,  369. 

"  CAUSE," 

Interpretation  of  word,  276. 

CAUSES  OF  ACTION, 

Joinder  of,  353  ;  survival  of,  350. 

CENTRAL  OFFICE,  291,  519—531. 
Control  of,  292. 
Business  of,  292,  519. 
Practice  Rules,  525—531. 

CERTIFICATE, 

Of  chief  clerk,  504 — 506.     [See  Ceisf  Clxrk.] 
Of  acknowledgments,  292. 

CESTUI  QUE  TRUST.     [See  Tbustbb.  ] 

Parties  in  suits  by  and  against,  rules  as  to,  335. 

CHAMBERS, 
GBmauixT,  482 — 485. 
In  Chavosbt  Dzviszoy,  485 — 507. 

Accounts  and  inquiries,  summons  to  proceed  with,  496. 

Acyoumments  into  Court  and  vice  rerad,  484,  492. 

Administration,  by  summons  in,  of  personal  estate,  real  estate,  or  trust, 
489,  490. 

Advertisements  for  purposes  of  proceedings  in,  499,  seq. 

Affidavits  in,  438,  439. 

Appeal  from  order,  made  by  judge  in,  266,  267. 

Attendances  in,  498,  499. 

Business  to  be  done  in,  485 — 488. 

Chief  clerk  in,  492.     [See  Chief  Clkbk.] 

Claimants  not  coming  in  to  prove  claims  in,  when  excluded,  499. 

Costs  of  proceedings  in,  499,  501,  502,  543 ;  special  allowances,  547  ;  of  un- 
necessary proceedings  in,  552,  553 ;  where  one  party  makes  default, 
484,  550. 

Evidence  in,  490,  492  ;  by  affidavit,  438,  439. 

Counsel,  costs  of,  551. 

Further  consideration  of  cause  in,  484,  487,  506. 

Judge  sitting  in,  jurisdiction  and  powers  of,  485,  teq. ;  may  be  seen  per- 
sonally, 492,  505. 

Orders  made  in,  how  registered  and  drawn  up,  507. 

Originating  summons,  in,  for  specific  relief  without  administration, 
488—491  ;  form,  &c.,  of,  494,  495. 

Charitable  Trusts  Act,  under,  491. 

Y  y2 
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Experts,  asaistance  of,  in,  493,  494. 

Intants,  proceedingB  relating  to,  495. 

Documents  to  be  left  at,  496. 

Siumnons  book,  498. 

Creditors,  claims  by,  in,  499,  »eq. 

Course  of  proceeding  in,  497. 

Classification  order  in,  498. 

Proceeding  in,  ex  parte,  483  ;  nnder  judgment  or  order,  496 ;  during  vaca- 
tion, 536. 

Process  of  contempt,  493. 

Register  of  proceedings  in,  to  be  kept,  607. 

Solicitor  may  be  nominated  to  appear  for  a  daas  in,  498  ;  or  a  distinct 
solicitor  may  be  nominated,  499. 

Summons  in,  483—485  ;  originating,  488—491,  494,  495. 

Witnesses,  examination  of,  in  proceedings  in,  492,  493. 

CHANCELLOR.    [See  Lobd  Chanoellob.] 

CHANCERY  DIVISION, 
Business  assigned  to,  263. 
Constitution  of,  262. 
Jurisdiction  of,  263. 

CHANCERY  FUNDS  ACT,  1872.. 203;  rules  under,  208. 

CHANCERY  FUNDS  AMENDED  ORDERS,  1874,  rr.  5— U..63,  211. 

CHANGE  OF  PARTIES  BY  DEATH,  &c.,  350—353. 

CHARGE. 

Jurisdiction  for  raising,  assigned  to  Chancery  Divisian,  263. 

CHARGING  ORDER, 

On  stock  or  shares,  458 ;  stop  order,  where  in  hands  of  Paymaster-General, 
461 ;  effect  of,  when  made  absolute,  459  ;  for  costs  under  the  statute, 
16—18. 

CHARITABLE  TRUSTS  ACT,  1853  (16  &  17  Vict.  c.  137),  94. 

CHARITIES, 

Charity  Commissioners'  sanction  necessary  to  all  applications  not  in  a  matter 

or  suit  actually  pending,  51 ;  when  dispensed  with  on  payment  out  nnder 

Lands  Clauses  Act,  30. 
Moneys  of,  payment  into  Court  under  Trustee  Relief  Acts,  51. 
New  trustees  of,  how  appointed,  79 ;  under  Charitable  Trusts  Acts,  79,  94, 

491. 

CHEQUES, 

Outstanding,  240  ;  payment  out  of  Court  by,  503. 

CHIEF  CLERKS,  492,  493. 

Certificate  of,  504  ;  form  of,  504 ;  when  binding,  505 ;  summons  to  vary, 

505,  506  ;  filing,  524. 
Examination  of  witoesses  before,  493. 

CHILDREN.     [See  Infaotb.] 

CHOSES  IN  ACTION, 

Orders  made  under  Trustee  Acts  respecting,  62. 
Assignment  of,  258,  259. 

CHRISTMAS  DAY,  a  dies  non,  537. 

CIRCUITS,  261. 

CITY,     ' 

Serrice  on  inhabitants  of,  318. 

CLAIM, 

Chambers,  in,  499,  teq. 

Who  may  appear  on,  against  estate,  347. 

CLASS, 

Appointment  of  person  to  represent,  335,  342 ;  in  chambers,  498. 

CLERICAL  ERRORS,  223,  380. 

CLERKS, 

Fees  to  barristers',  560. 
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CLOSE  OF  PLEADINGS,  370. 

Last  pleading  to  be  deemed  to  be  denied,  376. 

COLONIES, 

Affidavits,  &c.,  how  sworn  in,  435. 

COMMISSIONER, 

For  acknowledgments  by  married  women,  300. 
Fob  EZAimrATiON  ov  witnesses,  423. 
Of  oaths,  272  ;  appointment  of,  273. 

COMMITTEE  OF  LUNATIC, 

Consents  bj,  as  to  procedure,  339.     [^Sse  Lttnatio.] 

Powers  vested  in  limatio  may  be  exercised  by,  under  the  direction  of  the 
Lord  Chancellor,  80. 

COMMON  LAW, 

Legal  right  to  be  reoog^nized  in  all  cases,  267. 
Equity  to  prevail  where  conflict,  260. 

COMPANY, 

Enforcing  judpnent  agamst,  462. 
Discovery  m  aid  of  execution  against,  462. 
Shareholders  in,  execution  against,  450. 
Indemnified  for  acting  on  oraers  made  under  Trustee  Acts,  75. 
Officer  or  member  of,  may  be  interrogated,  384,  385. 
Service  on,  318,  319. 

Winding-up  of,  rule  as  to  secured  and  unsecured  creditors,  279 ;  transfer, 
after  oraer  for,  465. 

COMPENSATION, 

Under  Lands  Clauses  Act,  33. 

COMPOUNDING  PENAL  ACTION, 
Leave  for,  471. 

COMPROMISE, 

Solicitor,  by,  not  to  be  binding  unless  reduced  into  writing,  274. 

CONCURRENT  WRITS,  314. 

CONDITION  PRECEDENT, 
To  be  pleaded  when,  358. 

CONDUCT  OF  PROCEEDINGS, 

Applications  as  to,  to  be  made  in  chambers,  488. 

May  be  taken  frcmi  plaintiff  and  g^ven  to  any  person,  343 ;  for  delay  in 

prosecuting  decree,  399,  400. 
Of  sale,  470,  475. 
Where  two  or  more  suits  for  same  matter,  343. 

CONDUCT  MONEY,  424. 

CONFESSION, 

Of  defence  arising  pending  the  action,  370,  371. 

CONFIRMATION, 

Of  scheme  under  Railway  Companies  Act,  1867 . .  173. 

CONFLICT  OF  LAW  AND  EQUITY, 
Matters  of  substantive  law,  260. 
Matters  of  practice,  260. 

CONSENT, 

Of  next  friend,  &c.,  to  action,  339. 

Procedure,  as  to,  may  be  given  on  behalf  of  persons  under  disability,  339. 

CONSENT  ORDER, 

No  appeal  from,  265. 

CONSOLIDATION, 

Of  causes  or  matters,  367,  465,  466. 
Of  mortgages,  115. 

CONTEMPT, 

Imprisonment  for,  188. 
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CONnXTATION  OF  PBOCEEDINGS,  351,  352. 

CONTRACT, 

Cancellation  of,  263. 

What  stipulations  are  of  the  essence  of,  roles  of  equity  to  porerail,  259. 

Specific  perfonnanoe  of,  aadgned  to  Chancery  IHTifdan,  263. 

Meaning  of,  in  Married  Women's  Property  Act,  1882.  .200. 

Completion  of,  after  death  of  vendor,  110. 

How  pleaded,  359,  360. 

CONTRIBUTION, 

Claim  for,  by  defendant  against  stranger,  347  ;  against  co-defendant,  350. 

CONVERSION, 

Equitable,   of  purchase-money  under  Lands  daoses  Act,  28,  36 ;  under 
Partition  Act,  1868 . .  182. 

CONVEYANCES, 

Costs  of,  under  Lands  Clauses  Act,  45 ;  taxation,  45 ;  fbnn  of,  45. 

CONVEYANCING  ACTS,  1881..  109;  1882..  127. 

Applications  under,  how  made,  124 ;  C.  A.  1882. .  127. 

CONVEYANCING  COUNSEL  OF  THE  COURT,  476,  477. 
Costs  of  inivate  counsel  settling  drafts  in  addition  to,  546. 
Fees  of,  476,  551. 

COPIES, 

Order  as  to,  561,  ieq. 
For  use  of  paymaster,  221. 
Pleadings,  of,  for  use  of  judge,  417. 
Costs  of,  551,  552. 

COPYHOLD  ACTS, 

Applications  under,  487. 
Lodgment  in  Court  under,  225. 

COPYHOLDS, 

Vesting  oiders  of,  under  Trustee  Act^  76. 

CORPORATION, 

Issue  of  execution  against,  452 ;  service  of  writ  upon,  318  ;  disooTery  from, 
384,  385. 

COSTS.    [Sfe  SoLidTOB,  Taxatioit.;] 

Order  as  to,  539—561 ;  application  of  fonner  practice,  557. 

Action  for,  not  to  be  commenced  till  a  month  after  ddiTeiy  of  bill,  except  by 

leave,   1,  3 ;  pleading  non-deliyery  of  bill  to,  4 ;  restrained  pending 

taxation,  2. 
Action,  of  the,  539,  540. 
Where  sums  under  20/.  are  recovered,  271. 
For  not  making  admissions,  395. 
Misioinder,  333. 
Prouxity,  scandal,  &o.,  361. 
Improper  attendances,  498,  499,  552,  553. 
Discontinuance,  373,  374. 
Agreement  as  to,  7,  19 — 24. 
Amendments,  379,  381,  655. 
Appeal  as  to,  265,  266. 
Appearances,  unnecessary,  478,  552,  553. 
Bill  of,  1—15.    [See  Bill  of  Costs.] 
Bond  given  as  security  for,  642. 
Chambers,  in,  550. 

Charging,  on  property  preserved  or  reooyered,  16—18. 
Counsel,  of,  in  chambers,  551 ;  of  conferences,  659 ;  setding  affidaTits,  661 ; 

two  or  more,  659 ;  refreshers,  659,  660 ;  derks,  560. 
Creditors  proving,  of,  501,  602,  603. 
Day,  of  the,  payable  on  adjournment,  417,  418. 
Discontinuance,  on,  373,  374. 
Evidence,  of,  what  allowed,  648,  seq. 
Guardian  ad  litem f  of,  544. 
Improper  and  unnecessary  matter,  of,  552,  553. 
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COST8—€ontinued. 
Interest  on,  15. 
Issuee,  of,  540. 
Jury  trial,  of,  539. 
Lands  Clauses  Act,  under,  38 — 44. 
Neglect,  &c.,  of  solicitor,  occasioned  by,  541,  543. 
Kext  friend,  of,  338. 
Partition  suit,  in,  183. 

Party  and  party,  what  allowed  as  between,  555. 
Pauper  suits,  in,  341. 

Payment  into  Court  by  defendant,  where,  367. 
Persons  made  parties  for,  334. 
Prolix  endorsement  of  writ,  306. 
Beyival  of  order  for  payment  of,  24. 
Scale  of,  543. 
Security  for  future,  may  be  taken  from  client  by  solicitor,  24 ;  of  taxation,  5 ; 

when  required  from  plaintiff,  541,  642 ;  from  petitioner,  542 ;  from 

appellant,  515,  516. 
Set-off  of,  by  taxing-master,  553. 
Settled  Land  Act,  1882,  under,  150. 
Settled  proper^,  payment  of,  out  of,  151. 
Severing  in  de^ce,  of,  547,  548. 
Shorthand  notes,  of,  549,  550. 

Solicitor's  lien  for,  17,  18 ;  not  to  interfere  with  set-off,  545. 
Special  allowances,  547,  Mg. 
Vendor  and  Purchaser  Act,  under,  108. 
Vary  inyestment,  application  to,  369. 
Taxation  of,  1—15,  545,  546.     I8ee  Taxation.] 
Trustee  Acts,  under,  87,  88. 
Trustee  Belief  Acts,  under,  54 — 56. 

COUNSEL, 

Addresses  of,  on  trials,  418. 
Conveyancing,  476,  477. 
Costs  of,  551,  557—560. 

Signature  of,  to  pleadings,  not  necessary,  356  ;  to  petition  under  22  &  23 
Vict.  c.  35..  102. 

COUNTERCLAIM,  333,  355,  362—364. 
Dismissal  of  action  not  to  affect,  364. 
Exclusion  of,  364. 
Beply  to,  364,  370. 
Third  party  introduced  by,  364,  365. 
Jurisdiction  of  inferior  courts  on,  303. 

COUNTIES  PALATINE,  253,  276. 

COUNTY  COUTRTS, 

Jurisdiction  of,  under  Legacy  Duty  Act,  52 ;  imder  Trustee  Belief  Act,  52 ; 
Trustee  Act,  79  ;  Partition  Act,  184. 

COUNTY  COUBTS  ACT,  1867.  .271. 

COUBT, 

Examiners  of  the,  430 — 433. 
Inferior,  jurisdiction  of,  274,  275. 

COUBT  OF  APPEAL,  287,  509—518. 
Sittings  of,  282. 

COUBT  FEES,  669,  ttq. 

COUBT  ROLLS, 

Of  manor,  inspection  of,  391. 

CREDITORS, 

Administration  order  may  be  obtained  by,  on  summons,  489. 

Advertisements  for,  by  executors,  101 ;  in  admioistration  action,  499,  500. 

Against  land  delivered  in  execution,  178. 

Chiims  by,  499—503. 

Costs  of,  proving  debts,  501,  502. 

Cross-examination  of,  on  affidavit,  427. 

Secured  and  unsecured,  priorities  of,  279,  280. 
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li^.l'AfA  in  ••  jwiifxtfttt,"  27T. 

DE?:r;. 

.'*-rt*J*^**Trt  of,  in  ohjunben,  497. 
B/'*<.i-«>>n  or  refc^matioo,  jiiriidktk«i,  263. 

DEFATXT. 

Affidarit  of  «)CTTi/je.  327. 

I>i*tru/t  rwiitrr.  'i2&- 

Infftiit  ^/r  p^THon  of  an^ionnd  mind,  32^. 

Jud^m/Tit  on,  327—329. 

Of  aj/p'^sirabrje,  320—330  ;  pleadings,  Ac.,  may  be  filed,  357. 

Of  SLtUfx.'hxufyk  at  chambem,  4%3. 

f>f  pl'suLnjf,  374 — 377. 

ft'^tiing  ai»iri«j  jwhnntmt,  329,  377,  417- 

TriAl,  at,  417. 

DEFEXCE  AND  COUNTEBCXAIM,  362—365. 
Actir/n  if}  rwy/rer  laiid,  365. 

OjuiiUrt:htim  not  stayed  by  diwniaml,  &c.,  of  aetkm,  364. 
8)if^-ially  endrjTM^d  writ,  3'K). 
ScvcTiiM^  in,  547,  548. 

Third  party  introduced,  347—350,  363,  364. 
Time  for,  363. 

Withrlrawal  of,  by  leare  of  Court,  373. 
Ground  of,  ariiring  after  action  btou^i,  370. 

DEFENT>ANT, 

Word  included  perMm  flerred,  &c.,  276. 

How  Hcnred,  316. 

Appearance  of,  322 — 326 ;  default  of,  326 — 330. 

Duimiiwal  for  want  of  prosecution.    [^See  Dibicehai».]  • 

Infant,  or  of  unbound  mind,  338. 

N(M)d  not  bo  intcreated  a«  to  all  the  relief  claimed,  334. 

Now,  service  of  writ  on,  337. 

Pauper,  340,  341. 

HtiVf^nnf^  of  defence  by,  547,  648. 

Hiiod  in  reprcfientative  capacity,  endorsement  of  writ,  308. 

Account  against,  order  for,  332. 
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Gontribution  or  indemnity  against  third  party,  claim  for,  347 — 360. 

Costs  against,  640. 

Seoority  for  oosts  not  required  from,  642. 

DEFINITIONS. 

Of  terms  in  B.  S.  C.  1883.  .667,  668. 

DELAY  [^See  Dsfatti/t]  effect  of,  in  applications  for  taxation,  14  ;  in  chambers, 
473,  496. 

DELIVERY, 
Defence,  363. 
Pleadings,  367. 
Reply,  369. 

Statement  of  claim,  361. 
Of  biU  of  costs,  1—16. 
Of  papers  to  oUent,  9. 
Of  property  on  payment  into  Court  of  amount  claimed,  470. 

DELIVERY,  WRIT  OF,  463. 

DEMURRER, 

IVooeedings  in  lieu  of,  371,  372. 

DENIALS, 

In  pleadings  to  be  specific,  369. 

DEPOSIT, 
AcoouiiT, 
Funds  in  Court,  when  to  be  placed  on,  236 ;  and  withdrawn  from,  236 ; 
interest,  how  computed,  236,  237. 

pARLTAirKNTABT, 

Required  by  Standing  Order  of  Parliament,  49. 

Repayment  of,  49 ;  on  abandonment  of  railway,  60  ;  under  Lands  Clauses 
Act,  46—48. 

DEPOSITIONS, 

Court  may  allow,  to  be  g^yen  in  eridenoe,  423. 

Examiner,  taken  by,  426. 

Filing  of,  426. 

Made  before  issue  joined,  428. 

DETENTION  OF  GOODS,  328. 
Order  for,  pendente  lite,  467. 

DIRECTIONS, 

Summons  for,  381. 

DISCHARGE, 

Of  incumbrances  on  sale,  111. 
Of  order  of  leTiyor,  362. 

DISCLOSURE,  by  solicitor  as  to  authority,  314. 

DISCONTINUANCE,  373,  374. 
Costs,  374. 

DISCOVERY,  381—394. 

By  interrogatories,  381,  seq. ;  costs  of,  384 ;  setting  aside,  386. 

Fraud  or  breach  of  trust,  in  action  for,  381. 

Privileged  communications,  382,  eeq. 

In  aid  of  execution,  462. 

Costs,  384,  386. 

Of  documents,  386,  $eg. 

Security  for  costs  of,  393,  394. 

From  corporation,  &c.,  384,  386. 

DISENTAILING  DEED, 

Required  on  payment  out  of  monies  in  Court  under  Lands  Clauses  Act,  30. 
By  infant,  under  Infants  Settlement  Act,  97. 

DISMISSAL, 

Discontinuance  op  Action  bt  Plaintipf,  373  ;  by  consent,  373. 
Fob  want  of  Pbosecxttion  ;  default  in  pleading,  374  ;  in  giring  discovery, 
392 ;  in  giving  notice  of  trial,  413 ;  non-appearance  at  trial,  417. 
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DISTRICT  BEGISTRAE, 
Appointment  of,  299. 
Appeal  from,  408. 
Deputy,  289. 
Jurisdiction  of,  407. 
Saving  as  to,  302. 

DISTRICT  REGISTRY,  269,  400—410. 
Aooounts  and  inquiries  referred  to,  271. 
Action  when  to  proceed  in,  270 ;  removal  of  action,  270 ;  prooeedings  in, 

406,  seq. 
Appeal,  408. 

FUing  of  pleadings  in,  410. 
Proceedings  in,  406 ;  entry  of  judgment,  407. 
Writ  issued  out  of,  269,  310. 
Funds  in,  241. 
Removal  from,  408,  409. 
Entry  for  trial  in,  415,  416. 
Offices,  when  open,  536. 

DISTRINGAS, 

Service  of  affidavit  and  notice  to  have  effect  of,  460. 

DIVIDENDS, 

On  funds  in  Court,  229,  230. 

DIVISIONS  OF  HIGH  COURT  OF  JUSTICE, 
Constitution  of,  262. 
Option  to  choose,  281,  311. 

DOCUMENTS, 

Discovery  of,  386,  387 ;  affidavit,  how  far  oondnaive,  887 ;  what  doouments 

material,  387. 
Production  of,   388 ;  what,  jirotected,  388,  389 ;  may  be  ordered  at  any 

stage,  424. 
Referred  to  in  pleading^,  &c.,  notice  to  produce,  389. 
Inspection  of,  time  and  place  for,  390. 
Order  for  inspection  of,  390,  391 ;  Court  rolls,  S91. 
Determination  of  questions  before  diaoovery  of,  391,  392. 
Penalty  for  refusing  discovery,  392. 
Security  for  costs  of  discovery  of,  393. 
To  be  left  at  chambers,  496. 

DORMANT  FUNDS, 

list  of,  to  be  published  triennially,  239. 

DRAWING  UP, 

Of  orders  and  judgments,  procedure  upon,  507,  534. 

EARLY  TRIAL, 
Order  for,  466. 

•'EAST  INDIA  STOCK," 
What  is,  105,  369. 

ECCLESIASTICAL  LEASEHOLDS, 

Purchase -money  paid  under  Lands  Clauses  Act  in  respect  of,  how  ap- 
plied, 34. 

EJECTMENT.    [See  Lahd.] 

ELEGIT, 

Writ  of,  453. 

EMBARRASSING  PLEADINGS.    [See  Pabxies,  Pzjudinos.] 

ENGINEERS, 

Assistance  of,  may  be  obtained  by  the  Court,  493. 

ENROLMENT, 

Clerk  of  enrolments,  521,  523. 

Department  of  Central  Office,  521. 

Of  deeds,  521. 

Scheme  under  Railway  Companies  Act,  1867.  .521. 

Of  judgments,  unnecessary,  521. 
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ENTERma, 

Aotions  for  trial,  413 — 116. 

Evidefnoe  of,  as  read,  632. 

Jadgments,  444  ;  by  entering  derks  of  registrars,  682. 

EQUITABLE  EXECUTION,  177,  471. 

EQUITABLE  WASTE,  268. 

EQUITY, 

Rules  of,  to  prerail,  260. 

To  be  ooncurrently  administered  with  law,  26S— 267. 

ESCHEAT, 

Property  held  upon  trust  or  mortgage,  of,  86. 

ESSENCE  OF  CONTRACT, 
Stipulation,  when  of,  269. 

EVIDENCE,  42t^— 433. 

Agreement  to  take  by  affidavit,  422. 

Ouier  cause,  taken  in,  422. 

Office  copies  admissible  in,  423. 

Commission  to  take,  423. 

Vivd  voeej  to  be  griven,  422. 

Perpetuating,  429,  430. 

Books  of  account,  398. 

Costs  of,  what  allowed  on  taxation,  648. 

Chambers  in,  438,  439,  492. 

De  bene  eue^  423. 

Entering,  as  read,  in  decree,  632. 

Inffpeotion,  &c.,  of  property  for  purposes  of,  467. 

Petitions,  &c.,  on,  taken  by  affidavit,  433. 

Rules  of  practice  as  to,  not  affected,  284. 

Time  for,  439,  440. 

EXAMINATION,    [See  Cboss-Ezaminatxon.] 
Witnesses,  of,  by  order,  423. 

EXAMINER,  423,  teq. 

Examination  of  witnesses  by  or  before,  424 — 126. 
Power  of,  426 ;  to  administer  oaths,  427. 
Special,  423. 

EXAMINERS  OP  THE  COURT,  480—433. 
Fees  of,  432. 

EXCHANGE, 

By  tenant  for  life,  141. 

EXECUTION,  446—463. 
Delivery  in,  177. 
Equitable,  177,  471. 
Of  instruments,  by  order  of  Conrt,  303. 
Railway  compimy,  against,  168,  169,  172. 
Partnership  firm,  against,  448. 
Writ  of,  issue  of,  447,  448,  449 ;  to  remain  in  force  for  a  year,  460  ;  re- 

newal,  460. 
Upon  conditional  judgment,  447. 
Poundaffe,  449. 

Where  leave  to  issue,  necessary,  460. 
Orders,  on,  461. 

Persons  not  parties,  against^  461. 
Corporation,  against,  462. 
Discovery  in  aid  of,  462. 
Money  and  costs,  for,  449. 
Stay  of,  461. 
Garnishee,  against,  467. 

EXECUTION  OF  PURCHASE  DEED,  112. 
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EXECtJTOB, 

Gontiiiniiiff  action,  is  liable  far  ooflts,  351 ;  claims  by  or  againaty  joinder  of, 
354  ;  jadioial  opinion  how  obtained  by,  102 ;  protection  for  acting  under 
power  of  attorney,  100 ;  or  assigning  leaseholds,  101 ;  distributing  assets 
after  setting  apart  fond  or  giving  notices  to  creditors,  100,  101 ;  repre- 
BentatiTe  character  to  be  £own  on  writ,  308 ;  powers  o^  under  Con- 
veyancing Act,  1881  ..119;  represents  estate,  335. 

EXHIBITS, 

To  affidavits,  439. 

EXPERT, 

Assistance  of,  may  be  obtained,  493,  494. 

EXTENSION  OF  TIME,  638. 

EXTENT, 

Writ  of,  still  existing,  461. 

FACT, 

Trial  of  questions  of,  without  pleadings,  405,  406. 

FEES, 

Counsel  to,  what  allowed  on  taxation,  551,  557,  559,  560,  632;  couna^ 

attending  chambers,  551. 
Court,  669—686. 
Solicitors,  of,  662—668. 

FIERI  FACIAS,  WRIT  OF,  453,  454. 
Be  bonis  eccUsituticUy  463. 

FILING, 

Of  petitions,  &o.,  622,  524. 

Affidavit,  436. 

Chief  clerk's  certificate,  505. 

In  default  of  appearance,  367. 

Gteerall^,  527. 

In  District  Registry,  410. 

Order  for,  not  to  be -drawn  up,  481. 

Authority  of  next  friend  or  z«lator,  339. 

Special  case,  401. 

FOLIO, 

To  be  72  words,  661. 

FORECLOSURE, 

Action  for,  not  action  for  recovery  of  land,  353. 
Decree  for,  form  of,  376. 
Sale  in  lieu  of,  115. 

FOREIGN, 

COUBT, 

Declaration  of  Knglish  law  made  for  information  of,  372. 

Gk>VSBinCBMT, 

Suing  as  plaintifP,  how  discovery  to  be  obtained  from,  385. 

Affidavits,  how  sworn  in,  435. 

FORFEITURE, 

Of  leases,  restrictions  on  and  relief  ag^ainst,  113,  114. 

FORMA  PAUPERIS, 

Suing  or  defending  in,  340,  341 ;  petition  of  right,  202. 

FORMS, 

Rules  of  the  Supreme  Court,  under.    [See  Table  of  Cohtxmts.] 
Conveyancing  Act,  1882,  under,  133 — 138. 
Supreme  Court  Funds  Rules,  1884,  under,  242—248. 
Settled  Land  Act,  under,  160—165. 

FRAUD, 

Overcharges  in  bill  of  costs  amounting  to,  12 — 14. 
How  pleaded,  357. 

FRIVOLOUS  ACTION  OR  DEFENCE,  371. 
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FtJNDS  IN  COURT, 

Chanoery  Funds  Aoi,    1872,  relatmg    to,    203,   ieq.;    Ghanoery    FandB 

Amended  Orders,  1874.  .211,  $eq, ;  Judicature  Funds  Aot,  1883.  .213. 
Deposit  aooount  for  suitors'  moneys,  208. 
Investment  of,  233—235. 

Payment  ont  of  Court,  226 ;  conversion  of  government  securities,  237. 
Undealt  with,  list  of,  239. 
Petition  dealing  with,  212. 
Lodgment  of,  222,  sea. 

Honey  on  deposit  and  interest  thereon,  235 — 237. 
Allotments  of  new  stock  in  respect  of,  241. 

FURTHER  CONSIDERATION, 
Setting  down  on,  414. 
Of  matter  originating  at  chambers,  506. 
Evidence  on,  415. 
Adjournment  for,  418. 

GARNISHEE,  455.     [See  Atiachkbmt  of  Debts.] 

GENERAL  ORDERS, 

Ist  February,  1862,  Petition  of  Right,  201,  202. 

24th  January,  1868,  Railway  Act,  1867.. 170,  173,  174,  176. 

7th  January,  1870,  Debtors  Act,  1869.  .189,  190. 

22nd  December,  1874,  Chancery  Funds  Amended  Orders,  1874.  .211. 

GENERAL  RELIEF, 

Need  not  be  prayed,  362. 

GENERAL  WORDS, 
Implication  of ,  111. 

GOOD  FRIDAY,  a  dies  non,  537. 

GOODS, 

Action  for  detention  of,  328. 
Order  for  sale  of,  pendente  lite^  466. 

GROUNDS  OF  MOTION, 

When  to  be  stated  in  motion,  479. 

GUARDIAN, 

Ad  litems  appointment  of,  where  defendant  in  a  suit  is  infant,  or  of  unsoimd 

mind,  326,  338,  339. 
Costs  of,  338. 

Consent  by,  as  to  procedure,  339. 
Passing  accounts,  474. 

HEARING.     [See  Thial.] 

HEARSAY  EVIDENCE,  434. 

HEIR-AT-LAW, 

Party  to  suit  to  execute  trusts  of  a  will,  need  not  be,  344. 
Trustee  Acts,  trustee  within,  64. 

HEIRLOOMS, 
Sale  of,  149. 

HIGH  COURT  OF  JUSTICE, 

Constitution  and  jurisdiction  of,  as  a  superior  court  of  record,  249,  251,  254. 
Powers  of,  with  respect  to  proceeding^  before  referees,  268. 
Regulation  of  practice  of  by  rules,  285. 

HUSBAND  AND  WIFE.     [See  MAamBD  WoiON.] 
Joinder  of  claims  by  or  against,  354. 
Service  on,  315,  351. 

IDENTIFICATION, 

Of  person  to  be  paid,  241. 

ILLITERATE  PERSON, 
Affidavit  of,  437. 

IMPRISONMENT, 

For  contempt  of  Court,  1 88 ;  for  non-payment  of  money,  when  allowed, 
187—189.     [aS^^  ATrAOHKENT.] 
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IMPROVEMENTS, 

Landfl  Clanfles  Act,  under,  29. 
Settled  Land  Act,  under,  27,  146—147. 

INCOME, 

Allowance  of,  pendente  lite,  470. 

INCOME  TAX, 

Deduction  of,  from  diyidenda  on  funds  in  Court,  232. 

INCUMBRANCES, 

Discharge  of,  on  sale.  111 ;  diacharge  of,  under  Settled  Land  Act,  144. 

INDEMNITY, 

Claim  for,  bj  defendant  against  third  party,  347,  348. 

INDEXES, 

To  be  kept,  522. 

INDORSEMENT, 
Address,  309,  310. 
Date  of  service,  319. 
On  judgment  or  order  to  do  an  act,  445. 
Of  claim,  307—309. 
Special,  308 ;  advantages  of,  309. 

INFANT, 

Absolutely  entitled,  to  be  as  tenant  for  life,  153. 

Appearance  of,  339. 

Birth  of,  pendente  hte,  352. 

Jurisdiction  as  to,  assigned  to  Chancery  Division,  263. 

Chambers,  what  matters  relating  to,  are  determined  in,  487. 

Charging  order  for  costs  on  property  of,  16. 

Consent  to  procedure,  339. 

Custody  of,  under  sixteen  years,  given  to  mother  under  Custody  of  Infants 
Act,  98 ;  .under  separation  deed,  98 ;  rules  of  equity  to  prevail,  260. 

Day  to  show  cause,  whether  g^ven  to,  78. 

Default  of  appearance  by,  326. 

Defends  by  guardian,  338. 

Guardian  of,  326,  338,  339. 

Legacy  of,  paid  in  under  Legacy  Duty  Act,  51,  52. 

Maintenance  and  advancement  of,  trustees  may  apply  income  of  propertr 
in,  121 ;  applications  for,  made  in  chambm,  487 ;  evidence  reqnireo, 
495. 

Management  of  property  of,  120. 

Mortgagee,  order  made  under  Trustee  Acts,  in  case  of,  as  to  lands,  67 ;  con- 
tingent rights,  68. 

Next  friend  of,  338  ;  to  sign  a  written  authority,  339. 

Plaintiff  to  sue  by  next  friend,  338. 

Service  on,  318. 

Settlement  on  marriage  of,  may  be  made  by,  with  the  approbation  of  the 
Court,  96  ;  when  void  on  death  of  infant  under  age,  97. 

Suits  by  and  against,  338. 

Trustee  Act,  vesting  order  made  under,  in  case  of,  as  to  lands,  67 ;  contin- 
gent rights,  68  ;  stock,  91 ;  where  infant  trustee  is  a  lunatic,  65  ;  where 
infant  is  beneficially  entitled,  91. 

INFANTS'  SETTLEMENT  ACT  (18  &  19  Vict.  c.  43),  96. 

Evidence  on  applications  under,  495 ;  application  made  by  summons,  97, 487. 

INFERENCES  OF  FACT, 

Court  may  draw,  when,  400,  444. 

INFERIOR  COURTS, 

Jurisdiction  of,  274,  275  ;  on  counterclaims,  303 ;  appeal  from,  to  Divisional 

Court,  282. 
Transfers  from,  275. 

INFORMALnr, 

Effect  of  non-oomplianoe  with  R.  S.  C,  566. 

INFORMATION,  305. 

INJUNCTION,  259,  468,  470. 

Actions  in  other  Court  not  to  be  stayed  by,  but  Court  to  stay  proceedings, 

256,  257.    [jSee  Stat  of  Pboosedinqs.J 
Affidavits  used  on  motion  for,  439. 
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JNJJJSCFlON^eontinued. 

Indonemeatof  writ  in  action  for,  468. 
Interlocntory  application  for,  468  ;  ex  parte^  468. 
Jurisdiction  as  to  granting,  259,  468,  470. 

INQUIRIES, 

ICay  be  directed  at  any  time,  397. 
District  Begistry,  in,  406. 

INSPECTION, 

Of  documents,  388.    [See  Docniasins.] 

Of  property,  467 ;  by  judge,  467  ;  by  jury,  467. 

INSURE, 

Power  for  mortgagee  to,  116. 

INTEREST, 

Costs,  on,  15,  16. 

Debts  and  legfaoies,  503,  504. 

Durin?  stay  of  proceedings  pending  appeal,  617. 

Fund  m  Court,  on,  219,  220. 

Money  of  client  in  hands  of  solicitor,  24. 

INTERIM, 

Inyestment,  40. 

Custody  or  preseryation  of  property,  466. 

Order,  for  an  injunction,  468. 

INTERLOCUTORY  PROCEEDINGS, 

To  be  taken  before  judge  to  whom  action  is  attached,  281 ;  costs  of,  478,  479. 
Interim  preservation,  mandamus,  injunction,  &c.,  269,  466  ;  for  sale,  deten- 
tion of  property,  or  inspection  for  purposes  of  evidence,  466. 
Motion  for  judgment  on  admissions,  395,  396. 
Not  to  prejudice  appeal,  515. 

Appeal  from,  time  for,  515 ;  to  be  heard  by  two  judges,  282. 
Written  evidence  used  on,  need  not  be  printed,  562. 
Transfer  of,  281. 

INTERPLEADER, 

Procedure  in,  507—509. 

By  holder  of  choae  in  action,  259. 

Power  to  transfer  proceedings  to  County  Court,  303. 

INTERROGATORIES, 

For  examination  of  opposite  party ,  381 ;  body  corporate,  &c.,  384  ;  scandalous 

or  irrelevant,  384,  385  ;  affidavit  in  answer  to,  386. 
For  examination  of  witnesses  in  chambers,  492. 
Setting  aside  or  striking  out,  385. 
Further  answer,  386. 
Sufficiency  of  answer  to,  386. 
Penalties  for  refusing  to  answer,  392. 
Security  for  costs  of,  393,  394. 
Where  fraud  or  breach  of  trust  charged,  381. 

INVESTMENT,  by  Paymaster-General,  233—235. 

Of  funds  in  Court  or  interest  or  dividends  under  order,  233. 

Amount  to  be  invested,  234. 

Staying  of,  235. 

Cadi  under  the  control  of  the  Court,  of,  105,  368. 

Change  of,  on  application  of  tenant  for  life,  &c.,  368. 

Lands  Clauses  Act,  imder,  interim,  31 ;  final,  in  discharge  of  incimibranceSy 

purchase  of  other  lands,  &c.,  28,  29  ;  application  for,  how  made,  31. 
Legacy  Duty  Act,  under,  234. 
Muried  women,  by,  195. 
Settled  Land  Act,  under,  143. 
Trustee  Relief  Act,  under,  234. 
Trustees,  by,  generally,  105. 

IRELAND, 

Transfer  of  funds  to  Chancery  of,  227. 
Service  of  writ  in,  321. 
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IRREGULABrrr, 

Effect  of  non-complianoe  with  R.  8.  C,  566. 

IRRELEVANCY, 

Of  interrogatories,  385. 

ISSUE,  261,  397. 
Joinder  of,  359. 
Jury,  trial  of,  with,  285,  412. 

Motion  for  judgment  after  trial  of,  443 ;  before,  444. 
Power  to  postpone  or  dispense  with,  444  ;  settlement  of,  bj  judge,  397. 
Order  to  prepare,  397. 
Of  fact,  without  pleadings,  405,  406. 
Costs  of,  540. 

JOINDER, 

Of  parties,  333,  334  ;  of  causes  of  action,  353,  354  ;  in  cases  of  husband  and 
wife,  354  ;  executor,  354  ;  trustee  in  bankruptcy,  354  ;  joint  and  sere- 
ral  liability,  354  ;  of  action  for  recovery  of  land,  353  ;  ord^  to  confine 
the  action,  354  ;  embarrassing,  struck  out,  333. 

JOINT  AND  SEVERAL  LIABILITY,  rule  as  to  parties  in  case  of,  334. 

JUDGE, 

Attachment  of  action  to  Court  of,  312 ;  one  may  sit  for  another,  298,  301. 

Absence  of,  301. 

Appointment  of,  297. 

Luufficiency  in  number  of,  301. 

Qualifications  of,  250,  298. 

Vacancy  in  office  of,  267,  301. 

Inspection  by,  467. 

Vacation,  536. 

Extraordinary  duties  of,  251. 

Single,  powers  of,  264  ;  in  Court  of  Appeal,  267. 

May  issue  process  to  compel  attendanoe  of  witnesses,  303. 

JUDGMENT  OR  ORDER, 

Default,  upon,  327—329,  375—377;  setting  aside,  417. 

Entry  of,  444—446. 

Execution  upon,  446,  acq. 

Executors  protected  from  unregistered,  104. 

Land  not  to  be  affected  by,  until  deliyered  in  execution,  177;  land  to  be  aoAd 

upon  summary  order,  178. 
Motion  for,  376,  442—444. 
Upon  conditions,  &c.,  446,  447. 
Admissions,  upon,  395,  396. 
Absent  trustee,  against,  87. 
Notice  of,  343,  344. 

Service  of,  disx>ensing  with,  in  partition  suit,  184,  185. 
Declaratory,  372. 
Antedating,  445. 

To  do  an  act,  to  limit  time  for  performance,  446  ;  indonement,  445. 
Alteration  of,  by  registrar,  380. 

Drawing  up,  passing  and  entering,  532  ;  orders  in  chambers,  507. 
Setting  aside,  329,  417. 

JUDGMENT  ACT,  1864 . .  177. 
JUDGMENT  DEBTOR,  examination  of,  452. 

JUDICATURE  ACT,  1873.. 248;  1876. .277;  1877. .290;  1881. .296;  1884.. 
301. 

JUDICATURE  (FUNDS)  ACT,  1883.. 213. 

JUDICATURE  (OFFICERS)  ACT,  1879.. 291. 

JUDICIAL  OPINION,  &o.,  of  the  Court,  trustees,  ezeonton,  ftc.,  may  apply 
for,  102 ;  proceedings  and  fees,  482,  547. 

JURAT,  436,  437. 

JURISDICTION, 

Service  out  of,  320—322. 
Attendanoe  of  witnesses  out  of,  303. 
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JURY, 

Trial  by,  411 — 413;  of  Chancery  actions,  411. 

*«  JUST  ALLOWANCES, »»  399. 

KNOWLEDGE, 

Alleging  in  pleading,  360. 

LANCASTER;  COUNTY  PALATINE  OF, 

Chancellor  of,  how  far  affected  by  Judicature  Act,  276. 

LAND, 

Action  for  recovery  of,  service  of  writ  in,  319 ;  may  be  joined  with  other 

cause  of  action  by  leave,  353  ;  what  is,  353. 
Meaning  of,  in  Lands  Clauses  Act,  64,  70,  82  ;  in  Conveyancing  Act,  1881, 

109. 

LAND  COMMISSIONERS  FOR  ENGLAND,  151. 

LANDLORD, 

Special  indorsement  of  writ  in  action  by,  against  tenant,  308. 

LAND  TAX,  costs  of  redemption  of,  under  Lands  Clauses  Act,  40,  41. 

LAND  TRANSFER  ACT,  1875. .  107. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845.. 24. 

Compensation  money  under,  application  of,  27,  147 ;  may  be  allowed  to 

tenant  for  life,  33 ;  or  apportioned,  34. 
Costs  under,  37,  seq. 
Agreement,  in  case  of,  45. 

Compulsory  purchase,  in  case  of,  what  are  payable  by  the  company,  38 — 44. 
Deposit  may  be  paid  by  promotes  under,  and  thev  may  then  enter  on  lands 
before  purchase,  46 ;  deposit  to  be  repaid  on  fulfilment  of  bond,  47)  48. 
Interpretation  clause,  25,  26. 
Lands, 

How  to  vest  in  promoters  on  purchase  from  persons  under  disability, 

34 ;  where  owner  refuses  to  convey  or  cannot  show  title,  35. 
Party  in  possession  of,  to  be  deemed  the  owner  of,  37. 
Leaseholds  or  reversions,  application  of  money  in  respect  of,  34. 
Purchase-money  under,  when  converted  into  personalty,  28,  36. 

If  amounting  to  200/.  to  be  deposited  in  bank  until  applied  in  purchase 
of  other  lands,  or  otherwise,  as  mentioned  in  s.  69 . .  27  ;  interest  not 
payable  by  company  while  money  in  bank,  28. 
If  between  20/.  and  200/.  to  be  deposited  in  baxik,  or  paid  to  two  trustees 
nominated  by  parties  entiUed  and  approved  by  promoters  of  under- 
taking, 32« 
If  under  20/.,  to  be  paid  to  parties  entitied  to  rents  and  profits,  32. 
Reinvestment  under,  in  land,  28. 
Taxation  of  costs  under,  45,  46. 
Lodgment  in  Court  under,  225. 

LAW, 

To  be  administered  ooncurrentiy  with  Equity,  255. 
Questions  of,  371. 

LAW  COURTS, 

Name  of  new,  294. 

LEASE, 

Executors,  liability  of,  to  rents,  covenants,  or  agreements  in,  provision  for 

determining,  100,  101. 
Lands  Clauses  Act,  purchase-money  paid  under,  in  respect  of,  to  be  applied 

according  to  tiie  rights  of  lessees  and  reversioners,  34  ;  renewable  and 

ecclesiastical  leaseholds,  34. 
Forfeiture  of,  restrictions  and  relief  against,  113,  114. 
Building  and  mining,  power  to  gprant  under  Settied  Land  Act,  1882. .  142 ; 

how  settled,  158. 
Settied  Land  Act,  money  paid  for,  under,  148. 

LEAVE 

To  bid,  in  partition  suit,  181. 

To  defend,  where  writ  speciiUly  indorsed,  330 — 332. 

To  renew  writ,  315 ;  wnt  of  execution,  450. 

To  serve  writ,  321. 

To  compound  penal  action,  471. 

M.  Z  Z 
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LEGACY, 

Petition  to  state  whether  duty  paid,  212. 

Duty  to  be  proTided  for,  in  orders  dealing  with  funds,  220,  232. 

Interest  to  be  computed  on,  504. 

LEGACY  DUTY  ACT, 

Applications  under,  in  chambers,  486. 
Payment  into  Court  under,  51,  52. 
Livestment  of  money  lodged  under,  234. 

LEGAL  PRACrrriONERS  ACT,  1875.. 3. 

LEGAL  RIGHT, 

To  be  recognised  in  all  Courts,  257. 

LEGATEES, 

Administration  by,  342. 

LETTERS, 

What  are  not  privileged,  389. 

**  LIBERTY  TO  APPLY,"  380. 

*»  LIBERTY  TO  ATTEND,"  344. 

LIEN, 

Chancery  jurisdiction  aa  to  sale  in  oase  of,  263. 

Delivery  of  property  subject  to,  on  payment  into  Court,  470. 

Solicitor's,  on  property  preserved,  16-— 18 ;  on  papers,  17. 

LIMITATIONS,  STATUTE  OF, 

Bars  legfacies  and  claims  under  estates  of  intestates,  106. 

Trusts  not  barred  by,  258. 

Solicitor's  charge,  how  affected  by,  16,  18. 

Must  be  pleaded  as  a  defence,  358. 

LIMITED  OWNERS, 

Powers  of,  under  Settled  Land  Act,  1882 . .  152. 

LIQUIDATED  DEMAND, 
Indorsement  of  writ  for,  808. 

LISTS  OF  ACTIONS, 
Reg^trars  to  keep,  534. 

LODGMENT  IN  COURT,  222—226. 
In  satisfaction  of  claim,  865,  seq. 
Under  Lands  Clauses  Act,  27, 225 ;  Legacy  Duty  Act,  51 ;  Trustee  Act,  78 ; 

money  of  infants  and  persons  of  unsound  mind,  86 ;  Trustee  R^ef 

Act,  50,  225;  Copyhold  Acts,  225. 
Notice  of,  211. 
Schedule,  217  ;  form,  242  ;  combined  lodgment  and  payment  schedule,  218 ; 

form,  244. 

LODGMENT  SCHEDULE,  217,  218. 

LONDON  COMMISSIONERS  TO  ADMINISTER  OATHS   IN   CHAN- 
CERY, 434. 

LORD  CHANCELLOR, 

Interpretation  of  word,  276. 
Appointment  of  officers  by,  273. 

Duties  of,  251 ;  how  affected  by  Judicature  Act,  275,  276. 
Not  a  permanent  judge  of  the  High  Court,  277;  president  of  Chancery 
division,  262. 

LORDS  JUSTICES, 

Lunacy,  jurisdiction  of,  in,  279. 

LUNACY.    ISee  Luhatic.] 
Appeal  in,  253. 
Junsdiction  in,  to  be  exercised  by  persons  entrusted,  279 ;  indoded  in  words 

"  Court  of  Chancery,"  204. 
Orders  in,  how  to  be  made  and  entered  under  Trustee  Act,  65;   under 
Trustee  Relief  Act,  57. 

LUNATIC.    [/$^  Next  Fbiend  ;  Luvaot;  Uhsoukd  Mzrd.] 
Meaning  of  word  in  Trustee  Acts,  63. 

Action  by  and  against  person  of  unsound  mind  not  so  founds  338,  339. 
Consent  by,  as  to  procedure,  339.  « 

Costs  of  deceased,  18. 
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UTS  ATIC— continued. 

Guardian  ad  litem  to,  appointed  on  application  of  plaintiff,  326. 

Jorifldiotion  of  Lords  Justices  oyer,  279. 

Not  so  found,  jurisdiction  as  to,  339. 

Orders  as  to,  how  made  under  Trustee  Act,  65 ;   under  Trustee  Belief 

Act,  67. 
Service  of  writ  of  summons  on,  318. 
Trustee  Act,  appointment  of  new  trustee  in  the  place  of,  under,  80 ;  vesting 

order,  in  case  of,  62. 
Tenant  for  life,  position  of,  154. 

MAINTENANCE, 

Allowance  for,  out  of  property  the  subject  of  a  suit,  470. 

Infants,  of,  application  for,  how  made,  487  ;  evidence  required,  495. 

Trustees  may  apply  income  of  property  in,  121. 

MANAGEMENT  OF  PROPERTT, 

Applications  as  to,  made  at  chambers,  102. 

MANAGER, 

Included  in  word  receiver,  567. 

MANDAMUS,  259,  467. 
Action  of,  482,  483. 

MANSION  HOUSE, 
Sale  or  lease  of,  143. 

MARKING, 

With  name  of  judge,  312  ;  with  reference  to  record,  212,  525. 

MARRIAGE, 

Proceedings  not  to  abate  by,  if  cause  of  action  continue,  350. 

MARRIED  WOMAN, 

Ante-nuptial  liabilities  of,  197,  198. 

Actions  by  and  ag^ainst,  192,  193. 

Acknowledgment  of  deeds  by,  129,  130. 

Bare  trustee,  107. 

Questions  as  to  property  of,  may  be  summarily  decided,  198. 

Executrix,  199. 

Existing  settlements,  199. 

Leg^  personal  rca>resentative  of,  200. 

Access  of,  to  children,  and  custody  of  those  under  sixteen,  may  be  ordered  on 

petition,  98.     ^See  Infa2VT.] 
Allowance,  pendente  lite^  of  income  of  separate  estate,  made  to,  470. 
Defendant,  192,  338. 
Payment  of  money  out  of  Court,  to,  30,  230 ;  of  purchase-money  imder 

Lands  Clauses  Act  without  acknowledged  deed,  30. 
Plaintiff,  how  to  sue,  192. 

Restraint  against  anticipation  by,  release  of,  119,  120. 
Tenant  for  me,  position  of,  154. 
Property  and  position  of,  under  Married  Women's  Property  Act,  1882.. 

192,  9eq. 
Trustee  and  executrix,  199. 
Remedies  of,  196. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882..  192,  338. 

MASTER  OF  THE  ROLLS,  5,  260. 
Appointments  of  officers  by,  273. 
To  be  jndge  of  appeal  only,  296  ;  duties  of,  297. 

MASTERS  OF  SUPREME  COURT,  292,  524. 

MAYOR, 

Service  of  writ  on,  348. 

MERGER, 

Rules  of  equity  as  to,  to  prevail,  258. 

MESNE  PROCESS, 

Arrest  on,  abolished,  190. 

MINUTES, 

Motion  to  vary,  380. 

zz2 
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MISJOINDER, 

Action  not  to  be  defeated  by  reason  of,  336. 
Of  plaintiffs,  costs  of,  333. 

MISREPRESENTATION, 

Particalars  of,  to  be  pleaded,  357. 

MONEY  IN  COURT.    [See  Funds  nr  Coubt.] 

MORTGAGE, 

Consolidation,  116, 

Action  respecting',  115. 

Conreyancing  Act,  1881,  proTisionB  of,  as  to,  115. 

Priority,  under  Rsolwaj  Companies  Act,  1867 . .  176. 

Deed  of,  when  ordered  to  be  prodnced,  384. 

Jurisdiction  as  to  redemption  and  foreclosure  assigned  to  Chancery  Divi- 
sion, 263. 

Mortgagor,  where  mortgagee  not  in  possession,  may  sue  for  rents,  damages, 
&o.,  in  his  own  name,  258. 

Reconveyance  of  mortgaged  land,  67,  70,  71 ;  transfer  instead  of,  114,  130. 

Sale  of  property  in  action  respecting,  115,  116. 

Trustee  Acts,  meaning  of  word  in,  63 ;  orders  under,  when  mortgagee  ia 
lunatic,  refuses  to  oonyey,  &c.,  61. 

MORTGAGEE, 

Powers  of,  under  Conyeyanoing  Act,  1881 . .  115. 
May  axypeal  for  costs,  266.   ' 

MOTHER, 

May  petition  for  custody  of  infant  children,  98. 

MOTION,  477,  t(fg. 

Abandoned,  what  is,  479 ;  costs  of,  478,  479. 
Adjournment  of,  480. 

Affidavits  may  be  used  on,  433 ;  may  be  filed  at  any  time  before  the  hear- 
ing, 439. 
Costs  of,  478  ;  of  parties  served  though  not  interested,  478. 
Evidence  on,  by  affidavit,  433. 
Notice  of,  479 ;  short,  480  ;  with  the'writ,  480. 
Fob  JxTDOiOENT,  442 — 444. 
In  default  of  pleading,  376. 
On  admissions  in  pleadings,  395,  396. 
Fob  new  Tbial,  441. 

NATIONAL  DEBT  COMMISSIONERS, 

Transactions  with,  as  to  funds  in  Court,  237. 

NE  EXEAT  REGNO, 

Delivery  of  copies  of  affidavits  used  on  application  for,  563. 

NEGLIGENCE, 

Liability  of  solicitor  for,  21,  543. 

NEW  TRIAL, 

Motion  for,  441,  442. 

NEW  TRUSTEES, 
Appointment  of, 

under  general  power  given  by  the  Conveyancing  Act,  117. 
under  Trustee  Acts,  79 — 81 ;  to  receive  sale  moneys  under  Settled  Land 
Act,  1882,  where  no  existing  trustee,  149. 
Powers  of,  appointed  under  the  general  powers  given  by  the  Conveyancing 
Act,  or  by  the  Court,  to  be  those  of  the  original  tnutees,  82,  118. 

NEXT  FRIEND, 
Generally,  338. 
Written  authority  of,  to  be  filed,  339. 

NEXT  OF  KIN, 

Administration  of  assets  by,  342. 

NON-COMPLIANCE  WITH  RULES, 
Effect  of,  566. 

NOTARY  PUBLIC, 

Affidavits  may  be  sworn  before,  out  of  the  jurisdiction,  485. 
Seal  or  signature  of,  when  judicially  noticed,  435. 
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NOTICE,  661,  seq. 

Appearance,  of,  323. 

Decree,  of,  343,  344. 

Trial,  of,  413,  seq. 

Written,  to  be,  661. 

Gonstmctive,  restriction  on,  129. 

Before  action  to  restrain  ntusance,  unnecessary,  306. 

In  lieu  of  wril^  307. 

Of  payment  in  under  Trostee  Belief  Act,  63. 

How  pleaded,  360. 

Motion,  of,  479. 

Of  fresh  proceeding  after  lapse  of  a  year,  639. 

To  admit  facts,  395. 

Of  appeal,  610. 

Limitmg  defence,  326. 

NUNC  PRO  TUNC, 

Order  to  enter  judgment,  unneoessaiy,  481. 


OATH, 

Includes  afiOrmatlon  and  statutory  declarations,  277. 
Administration  of,  434,  436. 

OATHS  IN  CHANCERY  ACT  (16  &  17  Vict.  o.  78),  434. 

OFFICE  COPIES, 

To  be  admissible  in  evidence,  423,  621. 

Marking,  662. 

Of  affidavit,  may  be  used,  438. 

Of  schedules  for  Paymaster,  238. 

OFFICERS, 

Order  as  to,  619 ;  duties,  appointment  and  removal  of,  273 ;  transfer  of, 

to  new  Courts,  294. 
Abuse  or  arrest  of,  a  contempt,  188. 

OFFICES,  291,  619. 

When  to  be  open,  636. 

OFFICIAL  PERSONS, 

Payment  out  of  Comrt  to,  229. 

OFFICIAL  REFEREE.    [See  Rbfkbeb.] 
Trial  hy,  302,  419. 
Sittings  of,  637. 

OPENING  BIDDINGS, 

Practice  of,  abolished,  476.    - 

OPINION  OF  COURT, 

Petition  for,  102 ;  practice  and  fees  on,  482,  647. 

OPTION  OF  PLAINTIFF, 

To  choose  division  to  sue  in,  281. 

ORDERS, 

What,  need  not  be  drawn  up,  481. 
May  be  enforced  as  judgments,  461. 
Of  course  for  taxation,  6. 

To  enter  judgment  nunc  pro  tune,  not  necessary,  481. 
[And  see  JuDOiOERTB  akd  Obdebs.] 

ORDERS  AND  RULES, 

Provisions  for  making,  282,  286,  293,  298. 

ORIGINATING  SUMMONS,  488,  teq. 

Address  of  applicant  to  be  stated  in,  489. 

For  administration  or  execution  of  trusts,  489. 

Form  of,  494. 

Marking  with  name  of  judge,  312. 

Service  of,  483. 

Transfer  of,  wrongly  marked,  466. 

OVER-CHARGES, 

In  bill  of  costs,  12—14. 
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"OWNER," 

Meaning  of,  in  Landii  CUiues  Act,  35,  37. 

PAPER, 

Proyifiions  as  to,  661. 

PARLIAMENTARY  DEPOSITS  ACT,  49. 

PARTICULARS,  367. 

PARTIES, 

Order  aa  to,  333—360. 

Adminiatration  salts,  rules  as  to,  in,  342 — 347. 

Amendment  of,  337. 

Change  of,  by  death,  &c.,  350—363. 

DeoeMed,  representatiTea  of,  dispensed  -with  or  appointed  by  Court,  344 — 346. 

For  payment  of  costs  only,  334. 

Joinder  of,  333,  334. 

Misjoinder  of,  336. 

NnmerouB,  in  same  interest,  336. 

Partition  suits,  to,  182. 

Partners,  337. 

Paupers,  340 — 342. 

Persons  under  disability,  338 — 340. 

Represented  by  some  m  a  class,  342. 

Substitution  of,  333. 

Striking  out  and  adding,  by  amendment,  336,  337. 

Third  parties,  347—360. 

Trustees  and  eetiuit  que  trust,  336. 

PARTITION, 

Jurisdiction  assigned  to  Chancery  Division,  263  ;  action  for,  includes  action 
for  sale,  186. 

Act  of  1868,  power  under,  to  order  sale  instead  of  diTision,  179,  180 ;  sale 
under,  on  application  of  majority  of  parties  intezosted,  180 :  of  some 
parties  interested,  181 ;  parties  to  suite  under,  182,  183  ;  costs  under, 
183 ;  order  made  under,  and  Trustee  Act,  1850.  .78,  181 ;  application  of 
proceeds  of  sale,  182. 

Act  of  1876,  as  to  dispensing  with  parties,  184. 

Settled  Land  Act,  concurrence  of  tenant  for  life  in,  under,  141. 

PARTNER, 

Jurisdiction  as  to  partnership  assigned  to  Chancery  Dirision,  263. 

Action  by  or  against,  in  name  of  firm,  337,  338  ;  names  of  paitnen  plaintiffs 
to  be  disclosed  to  defendant,  314  ;  defenduits  how  to  enter  appearance, 
324  ;  how  person  carrying  on  business  in  name  of  a  firm  is  to  appear, 
324. 

Judgment  against,  how  enforced,  448. 

Payment,  how  to  be  made  to,  by  Paymaster-Oeneral,  231. 

Service  of  writ  on,  318. 

PASSING  judgments  or  orders,  632. 

PATENT, 

Jurisdiction  of  Master  of  the  Rolls  as  to,  262. 

PAUPER  SUITS,  340—342. 

PATMASTER-GENERAL.    lSe$  Fmrns  nr  Coubt.I 

Duties  of,  substituted  for  Accoimtant-Gtoeral,  204,  206;  liability  of  Con- 
solidated Fund  for  default  of,  206 ;  office  of,  206 ;  may  act  on  affidarita 
or  statutory  declarations  as  to  apportionment,  interest,  &c.,  of  funds, 
238 ;  may  furnish  particulars  of  funds  in  Court,  239 ;  instiiictions  to, 
to  be  contained  in  schedules,  218. 

PAYMENT, 

Of  bill  of  costs,  12,  13. 

PAYMENT  INTO  COURT  AND  TENDER,  366—368. 
Consolidated  actions,  in,  367. 
Acceptance  by  plaintiff,  367. 
Costs,  367. 
With  denial  of  UabiHty,  366. 
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PAYMENT  OUT  OF  COURT,  226—232. 

Applioation  for,  when  made  in  chambers,  485—487. 

Lands  Glauses  Act,  under,  29,  30.     [See  Lands  Glaxtsbs  Act.] 

Legacy  Duty  Act,  under  the,  application  for,  made  in  chambers,  52. 

Married  women,  &o.,  to,  30. 

Official  persons,  to,  229. 

Partners,  ordered  to  be  made  to,  may  be  made  to  one  or  more  of  them,  231. 

Payment  schedule,  217 ;  form,  243. 

Post,  payment  may  be  made  by,  228. 

Bepresentatives  of  deceased  persons  to,  231. 

Tenant  in  tail,  30. 

Trustee  Belief  Acts,  under  the,  57  ;  costs  of  petition,  for,  65. 

PAYMENT  SCHEDULE,  217,  218. 

PENAL  ACTION, 
Compounding,  471. 

PERISHABLE  GOODS, 

Sale  of,  may  be  ordez^,  466. 

PERPETUATION  OF  TESTIMONY,  429,  430. 

PERSONS  UNDER  DISABILITy, 
Order  as  to,  338—340. 

PERSONAL  REPRESENTATIVES, 

Payment,  &o.,  ordered  to  be  made  by  the  Paymaster- General  to,  231. 

Married  women,  of,  200. 

Parties,  as.  Court  may  dispense  with,  344. 

Trust  and  mortgage  estat^,  may  be  conveyed  by,  107 ;  vest  in,  116. 

PERSONAL  SERVICE, 
What  is,  316,  564. 

PETITION, 

Adidce  of  Court  for,  102,  482. 
Appearance  of  infant  on,  339. 

Petitioner,  meaning  of,  276 ;  includes  applicant  by  motion  or  summons,  276. 
Allegations  allowea  in,  and  new  g^unos  of  claim  may  be  raised  by,  359. 
Costs  of  unnecessary  appearances,  42. 

Confirmation  of  scheme  under  Railway  Companies  Act,  1867.  .173,  174. 
Evidence  on,  by  affidavit^  433. 
Filing  of,  522. 

Funds  in  Court,  dealing  with,  212,  481. 
Footnote,  481. 

Service  of,  481 ;  under  Lands  Clauses  Act,  on  mortgagees  and  remainder- 
men, 42 ;  tender  of  thirty  shillings,  42. 
Trustee  Acts,  under,  83,  104  ;  evidence  on,  and  service  of,  84. 
Trustee  Relief  Acts,  under,  67)  58 ;  service  of,  53,  69. 
Two,  costs  of,  43,  66. 

PETITION  OF  RIGHT  ACT,  I860.. 201. 
General  Order  under,  201. 

PETTY  BAG, 
Clerk  of,  299. 

PLAINTIFF, 

Meaning  of  word  in  Judicature  Act,  276. 
Option  to  choose  his  division,  281. 
Substitution  or  addition  of,  by  judge,  333. 
Suing  in  representative  capacity,  308. 

PLEA, 

None  in  abatement,  366. 

PLEADING,  354—361. 
Close  of,  370,  376.  . 
Law,  question  of,  371. 
Conditions  precedent,  358. 
Letters,  &c.,  360. 
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PLEADING— ^rwirintM/. 

Particolan  of  misrepresentation,  &o.,  to  be  stated,  357. 

Signature,  356. 

Printing*,  357. 

Soandalons,  360. 

Statutes  of  Limitations,  Frauds,  &c.,  358. 

Gov'ts  of  improper,  355,  356,  360. 

Default  of,  374—377. 

Delivery  of,  3)7. 

Facts  to  be  pleaded  not  eridenoe,  356 ;  evasiTe,  359 ;  ooets  of  unneoeeaaiy 

matter,  552 ;  stating  effect  of  documenta,  360  ;  fraud  and  notice,  360. 
AUe^tions  in,  not  denied,  are  to  be  held  admitted,  358. 
Marking-  with  date,  &c.,  358. 
Matters  arising  pending  the  action,  370. 
Statement  of  chum,  361 ;  defence  and  connterolum,  362 ;  reply  and  subae- 

quent  pleadings,  369. 

POLICY  OF  ASSUKANCE, 

Effected  hy  husband  or  wife  for  benefit  of  family,  196. 
Pajrment  into  Court  of  money  due  under,  52. 

PORTIONS, 

Raifting  of,  assigned  to  Chanceiy  jurisdiction,  263. 

POSSESSION,  WRIT  OF,  462. 

POST, 

Payment  by,  of  dividends  on  funds  in  Court,  228. 

POWER  OF  ATTORNEY,  122,  130. 

PRACTICE  RULES. 

Provisions  for  making,  524. 

PRAYER  FOR  GENERAL  RELIEF,  362. 
PRESERVATION  OF  PROPERTY,  interim  order  for,  466,  467. 

PRESSURE, 

Payment  of  bill  under,  7,  12,  13. 

•'PRINCIPAL  ACT," 

Meaning  of,  305. 

PRINTING,  561,  teq. 

Affidavits  and  depositions,  441,  662 ;  except  when  used  on  interlocutory 
proceedings,  562  ;  swokn  to  partly  in  manuscript,  562  ;  written  deposi- 
tions to  be  printed,  562. 

Evidence  on  appeals,  615. 

Copies  for  use  of  judge,  444. 

Paper  for,  562. 

Pleadings,  when  necesaazy,  357. 

Special  case,  401. 

\^  rit  of  summons,  813. 

Costs  of,  ordered  by  the  Court,  563. 

PRIVATE  HEARING,  412. 

PRIVILEGE, 

Arrest,  of  officera  of  the  Court,  suitorB,  and  witneaees,  from,  188,  189. 
To  refuse  disooTery,  382,  383. 

PROBATE  DIVISION, 
Rules  as  to,  283. 

PROCEDURE, 

Not  inoonaisieDt,  to  be  retained,  284. 

PROCESS  OF  CONTEMPT,  188. 

Arrest  on  mtrtm  proceos  abolished,  190. 

PRODUCTION  OF  DEEDS, 

Acknowledgment  of  right  to,  112. 

PRODUCTION  OF  DOCUMENTS,  388. 
R4?forred  to  in  pleadings,  &c.,  389. 
District  registry,  in,  271. 
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PRODUCTION  OF  DOCUMENTS— continued. 

Inspection  of  documents  produced,  who  ia  entitled  to,  300,  391. 
Time  and  place  for,  390. 
Subpoena  ducea  teeum^  for,  429. 
May  be  ordered  at  any  stage,  424. 

PROLIXITY, 

Costs  of,  306. 

"PROPER  OFFICER," 

Heaning  of,  567. 

PROPERTY, 

Allowance  of  income  of,  pendente  lite^  470. 

Delivery  up  of,  on  payment  into  Court  of  charge,  470. 

Inspection  of,  467. 

Management  of,  applications  to  be  made  in  ohambera,  487. 

Protection  of,  pendente  lite^  466. 

RecoYored  or  preseryed,  charge  on,  for  costs,  16 — 18. 

PROPERTY  AND  TRUSTEES  AMENDMENT  ACTS,  99,  104. 

PROTECTION  OF  SETTLED  LAND, 
Proceedings  for,  149. 

PURCHASE  DEED, 
Execution  of ,  112. 

PURCHASE-MONEY, 

Lands  Clauses  Act,  under  the,  application  of,  27,  31. 

QUESTIONS, 

Fact,  of,  405,  406. 

Law,  of,  400 — 405.    \8ee  Sfboial  Casel] 

RAILWAY  COMPANIES, 
Service  of  writs  on,  318. 

RAILWAY  COMPANIES  ACT,  1867. .  167.    [See  LiNSS  Clausbs  Aot.] 

RAISING  OP  PORTIONS  OR  CHARGES, 
Assigned  to  Chancery  Division,  263. 

RECEIPT, 

Trustees,  of,  to  be  a  sufficient  discharge,'  119. 
Endorsed  or  in  deed,  effect  of,  123. 

RECEIVER,  259,  467-469,  471-473. 

Accounts  of,  when  to  be  passed,  473 ;  charging  with  interest,  472,  473 ; 

default,  473. 
Allowances  to,  472. 

Interlocutory  application  for,  259,  467. 
Security  to  be  given  by,  471,  472. 
Conveyancing  Act,  1881,  appointment  of,  under,  115. 
Jurisdiction  to  appoint,  259,  260,  468. 
Equitable  execution  by  appointment  of,  177,  471. 
C^rti£oate  on  passing  accounts,  discharge  of,  505. 
Endorsing  wnt  with  claim  for,  469. 

RECOGNIZANCES, 
To  whom  given,  519. 

RECONVEYANCE, 

Transfer  instead  of,  114. 

RECORD, 

Custody  of,  provisions  as  to  the,  reference  to,  in  proceedings  212,  522. 

RECORD  AND  WRIT  CLERKS, 
Abolition  of  office,  291. 
Transfezred  to  central  office,  519. 

RECOVERY  OF  LAND, 

Action  for,  joinder  of,  with  other  causes  of  action,  353,  354. 
Defendant  in  possession  need  not  prove  his  titie,  365. 
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RECTIFICATION, 

Of  deeds  assigned  to  Ghanoeiy  DivuiQii,  263. 

REFEREE, 

Attachment,  may  not  order,  420. 

Attendance  of  witnesses  before,  420. 

Setting  aside  findings  of,  268. 

Appointment  of,  272. 

Reference  of  questions  to,  267,  268. 

Trial  before  official  or  special,  267,  268  ;  419-421. 

Report  of,  421. 

REFERENCE,  267,  419.     lAnd  see  Refxbee.] 

REFRESHERS,  569,  560. 

REGISTRAR, 

Chancebt  Division,  of,  531-534. 

Alterations  in  decrees  may  be  made  by,  by  oonsent,  380. 

Attendance  of,  531 ;  entiy  of  decrees,  532 ;  index  of  entries,  632 ;  briefs, 

&c.,  to  be  left  with,  533 ;  appointments,  how  made,  533 ;  time  for 

passing  decrees,  533  ;  special  allowanoes,  534. 
Answer  of  petitions  in  name  of  senior,  534. 
To  keep  lists  of  causes,  534. 
DiSTBicr  Reoistbt,  of,  269,  406,  teq.    [See  Dwnacr  Rbqibibt.] 

REGISTRY,  269.     [See  Distbict  Reoistst.] 

REHEARING,  509,  510.    [See  Appeal.] 

REINVESTMENT  of  purchase-monies  under  Lands  Clauses  Act,  27-29. 

REJOINDER,  369. 

RELATOR, 

Where,  Attorney-General  must  sign  original  writ,  305. 
Written  authority  of,  to  be  filed,  305,  339. 

RELIEF, 

Claim  for  specific  and  general,  362  ;  in  respect  of  distinct  claims,  362. 

REMIT, 

Power  of  Court  to,  to  referee,  421. 

REMOVAL  OF  ACTIONS, 

From  District  Registry,  408,  409. 

RENEWABLE  LEASEHOLDS, 

Api>ortioimient  of  purchase-money  for,  under  Lands  Clauses  Act,  34. 

RENEWAL  OF  WRIT, 
Of  execution,  460. 
Of  summons,  315. 

REPAIRS, 

Application  of  purchase-money  in,  under  Lands  danses  Act,  29. 

REPLY,  369,  370. 

REPORT, 

Of  examiner,  426 ;  of  referee,  421. 

REPRESENTATIVE, 

Capacity  to  be  shown  on  writ,  308  ;  denial  of,  363. 

Deceased  party,  of,  dispensed  with  or  appointed  by  the  Court,  344. 

Payment  out  to,  231. 

REQUEST, 

For  lodgment  in  Court,  222  ;  investment,  234 ;  transcript  of  acoount,  239. 
For  sale  under  Partition  Acts,  180,  181. 

REQUISITIONS, 

Questions  arifdng  on,  may  be  deteimined  on  summons,  107. 

RESERVED  BIDDINGS,  476. 

RESIDUARY  LEGATEE, 

Administration  of  assets  by,  342. 
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RESIDUES, 

Calcnlalion  to  be  made  in  pay  office,  238. 

KEriAINEB, 

Of  coimseL,  569. 

BEYEBSION, 

Applioation  of  money  paid  for,  83,  148. 

REVIVOR, 

Order  on  change  of  parties,  350 — 352. 

ROLLma  STOCK  AND  PLANT, 
Floteotion  of,  from  execution,  168. 

ROLLS.    ISee  Mastsb  of  thb  Rolls.] 
Application  to  strike  off,  479. 

ROYAL  COURTS  OF  JUSTICE,  294. 

RULES.  I 

Under  the  Fines  and  Recoveries  Act  and  the  ConveTancing  Act,  1882,  i 

8.  7..  131;  s.  2..  132;  the  Conveyancing  Act,  1881,  s.  48..  133;  the  \ 

Settled  Land  Act,  1882 . .  167. 

RULES  OF  COURT,  1883.    [^  Tablb  of  CoNTSins.] 
Provisions  as  to  making,  282,  293,  298. 

SAFE  CUSTODY  OF  DEEDS, 
Undertaking  for,  112. 

SALE, 

Conduct  of,  in  administration  action,  470. 

May  be  ordered  of  real  estate,  474 ;  of  goods,  466;  who  has  conduct  of,  475. 

Abstract  of  tiUe,  &c.,  when  to  be  laid  before  conveyancing  counsel,  476, 
477. 

Biddings,  when  opened  on,  475  ;  reserved,  475. 

Conveyancing  counsel  may  be  employed  to  settie  deeds,  476,  477. 
Jurisdiction  assigned  to  Chancery  Division,  263. 
Judgment  creditor,  by,  178,  179. 

Mortgaged  property,  of,  may  be  directed  in  action,  115,  116. 
Partition  suit,  in,  179 — 181  ;  successive  sales  in,  186  ;  persons  under  dis- 

ablHty,  186. 
Practice  on,  in  chambers,  474,  475. 
Perishable  goods,  of,  when  oidered,  466. 
Power  of,  under  Conveyancing  Act,  1881 ..  116. 
Tenant  for  life,  by,  under  Settied  Land  Act,  1882. .  141. 

SALE  OF  LAND  BY  AUCTION  ACT,  1867.. 475. 

SCANDAL,  360,  552. 

In  pleadings,  360 ;  in  interrogatories,  386 ;  in  affidavits,  437 ;  in  bUls  of 
costs,  553. 

SCHEDULE, 

Directions  to  Paymaster  to  be  contained  in,  218,  221. 

SCHEME  of  arrangement  may  be  filed  in  Chancery  by  railway  companies  unable 
to  meet  their  engagements  with  their  creditors,  169---173. 
May  be  confirmed  by  the  Court  on  application  by  the  directors,  173  ;  and 
inroUed,  176,  621 ;  where  railway  in  Scotland,  175. 

SCIENTIFIC  PERSONS, 

Assistance  of,  may  be  obtained  by  the  Court,  493. 

SCOTLAND, 

Sernoe  of  writ  in,  321. 

SEARCHES, 

Under  Conveyancing  Act,  1882..  127,  128. 
Official,  523. 

SECURED  CREDITOR,  rights  of,  280. 
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SECnRnT  FOB  COSTS, 
Appeal,  of,  616—617. 
DiwoTery,  of,  393,  394. 
Plaintiff  or  petitioner,  from,  641 — 643. 
Not  from  ddPendant  or  person  oompdled  to  litigate,  642. 
How  given,  641,  642. 

On  application  for  aale  under  ConyoTancing  Act,  1881 . .  116,  116. 
Counter-claim,  in  case  where,  642. 
Of  taxation,  6. 

"SECUBITY  FOB  COSTS  ACCOUNT," 
Payment  into  Court  to,  393. 

SEPABATION  DEED  not  invalid  because  custody  of  infants  giv^  to  mother, 
98. 

SEQUESTBATION,  190,  454. 
For  costs,  451. 

SEBVICE,  316—320  ;  664,  666. 

Address  for,  309. 

Agreement  to  accept,  316. 

Dispensed  with,  342. 

Jurisdiction,  out  of  the,  307,  320—322. 

Memorandum  of,  to  be  entered,  344. 

Notice  in  lieu  of,  316,  322;  filing  documents  and  pleadings  where  no  appear- 
ance entered,  357. 

Particular  defendants,  on,  infants,  lunatics,  and  married  women,  317,  318 ; 
partners,  318 ;  on  corporations,  &c.,  319 ;  on  persons  interested  not 
being  pa^es,  343. 

Partition  suit,  dispensing  with,  in,  184,  186. 

Personal,  316,  664. 

Petitions,  of,  481,  652. 

Substituted,  60,  316,  320. 

Settled  Land  Act,  1882,  under,  167. 

Trustee  Belief  Act,  under,  63,  69. 

Writ  of  summons,  316 — 320. 

Date  of,  to  be  indorsed,  319. 

SET-OFF  AND  COUNTEB-CLADf ,  333,  365.    [Aftd  tee  CouinxB-CL4DK.] 

SETTING  ASIDE  JUDGMENT,  329,  377,  417. 

SETTING  DOWN, 
Appeal,  of,  513. 
Action,  of,  413,  414 ;  for  further  consideration,  414 ;  in  default  of  notice  for 

trial,  defendant  may  move  to  dismiss,  or  set  down  himself,  413. 
Further  connderation,  on,  414 ;  short  cause,  442. 
Special  case,  402. 

SETTLED  ACCOUNT,  398. 
Allegation  of,  362. 

SETTLED  LAND, 

What  is,  138 ;  proceedings  for  protection  of,  148. 

SETTLED  LAND  ACTS,  1882 . .  139 ;  1884 . .  166. 

SETTLEMENT, 

Ajfidavit  of  none,  in  case  of  payment  out  to  mairied  woman,  30,  230. 
Infants  may  make  binding,  on  marriage  with  the  sanction  of  the  Court,  96. 
Definition  of,  in  Settled  Land  Act,  1882 . .  139. 

SEVEBING  IN  DEFENCE, 
Costs  of  parties,  647,  648. 

8HEBIFF, 

Discovery  from,  894. 

8H0BT  CAUSE,  442. 

SHOBTHAND  NOTES, 

Costs  of,  when  allowed,  549. 

SITTINGS  AND  VACATIONS,  534—637. 
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SOLICITOR, 

Acts  of  Parliament  relating  to,  1—24.    [See  Taxation.] 

Aocount  agfainBt,  action  for,  14. 

Admission  and  privileges,  &o.,  of,  188,  274. 

Acceptance  of  service  by,  316. 

Addross  for  service  of,  for  plaintiff,  309 ;  for  defendant,  323. 

Agreement  by,  as  to  costs,  7,  19 — 24. 

Attachment  of,  189. 

Attendance  of,  liability  for  costs  in  default,  541,  551. 

Anthority  of,  for  issne  of  writ,  314. 

BiU  of  costs  of,  1,  seq. 

Chambers  in,  one  may  be  nominated  for  a  class,  498. 

Change  of,  315  ;  as  affecting  lien,  17  ;  as  affecting  costs,  23. 

Conveyancing  Act  may  be  adopted  by,  123. 

Defendant,  not  to  be  made,  for  costs,  334. 

Guardian  ad  litems  costs  of,  544. 

Jurisdiction  over,  4. 

Lien  of,  for  costs,  on  property  recovered,  16 — 18  ;  on  papers  of  client,  17, 18. 

Misconduct  of,  costs  occasioned  by,  543. 

Pauper,  assigned  to,  340. 

Powers  as  to,  299. 

Privileged  from  arrest,  188,  189. 

Service  on,  564  ;  of  order  for  discovery,  392,  393. 

Special  allowances  to,  547.    [See  Costs.] 

Suing  without  nominal  plaintiff's  authority,  311. 

Title  of,  274. 

Town  agent  of,  lien  of,  17. 

SPECIAL  ALLOWANCES,  547—561. 

SPECIAL  CASE,  400—403. 

Stated  by  parties,  400  ;  Vy  order  of  Court,  401. 

Printing  HJid  signature  o^  401. 

Persons  under  disability,  401. 

Costs,  402. 

Original,  under  Sir  O.  Turner's  Act,  403--405. 

SPECIALLY-INDORSED  WRIT,  308,  309.    [See  Costs.] 
Leave  to  sign  judgment  and  defend,  330 — 332. 

SPECIFIC  PERFORMANCE, 

Jurisdiction  assigned  to  Chancery  Division,  263. 
Effect  under  Trustee  Acts  of  decree  for,  77,  78. 

SPEECHES  ON  TRIAL, 
Order  of,  of  counsel,  418. 

STAMPS, 

Order  as  to,  669  ;  on  orders  under  Trustee  Acts,  94. 

STANDING  OVER,  353. 

STATEMENT, 

For  advice  of  judge,  482. 

STATEMENT  OF  CLAIM,  361,  362.    [See  Puudino.] 
STATEMENT  OF  DEFENCE,  362—365.    [See  Plkamwo.] 

STATUTES,  construction  of,  271,  272,  294. 

STATUTES. 

Will.  in.  8&9,  c.  11..330. 
Geo.  III.  36,  c.  52  (Legacy  Duty  Act),  51,  52. 
Will.  IV.  1  &  2,  c.  58  (Interpleader),  507. 
3  &  4,  c.  27  (Limitations),  106. 
Vict.  1  &  2,  c.  110  (Charring  Orders),  468,  469. 

2  &  3,  c.  54  (Custody  of  Infants),  99. 

3  &  4,  o.  82  (Charging  Orders  on  Stock  in  Court),  458. 

5,  c.  5  (Distringas),  460. 

6  &  7,  c.  73  (Solicitors  Act,  1843),  1. 

7  &  8,  c.  18  (Lands  Clauses  Act,  1845),  24. 

9  &  10,  c.  20  (Parliamentary  Deposits  Act),  49. 
10  &  11,  c.  96  (Trustee  ReUef  Act,  1847),  60. 

12  &  13,  c.  74  (Trustee  Relief  Act,  1849),  60. 

13  &  14,  c.  35  (Sir  G.  Turner's  Act),  403. 
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STATUTES— <^/^  Unuj^i. 

Vict.  13  k  14.  c.  60  TnL«tee  Aet,  1S5-}  .  «1. 

lo  k  lK»,  c.  6o  TrtL'itttr  ExViSjii^  Aiit,  1*52,,  SO. 

c.  7S   OatLs  ii:  (SL^^.trj  ,  4->4. 
16  t  17,  c.  70  LTUtacT  R^L-amiatiii  Act,  1^5  i  .  80. 

c.  137   CfiAritAble  TntstA  Act,  lao-i .  M. 
1%  Ac  19.  c,  43    Infante  Settlement  Act  .  S6. 

c.  67  'B,alj  of  Hxchansre  ,  3>7. 

c.  124  CharitaV^  Truka,  lN>o  ,  51. 
1&  4:  20.  c.  120   ry-ttl^  Estates  Act,  1^5^  ,  1S2- 
20  &  21,  c.  77   Probate  Art  ,  34-3. 

22  k  23,  c.  3o   Lord  St  Leonard*'  Art.  IS.5$\  99. 

23  k  24,  c.  a4   Petition  of  Ri^bt  Art,  l*>dC'  ,201. 

c.  -i*)   I»nl  St.  L^anards*  Art,  IS^J  ,  104. 

c.  127   SoUritora  Art,  IS^O  .  15. 
25  k  26,  c.  37  Crown  Private  Estates  Act,  1862  ,  64. 
27  4c  2S,  c.  112  'Judjnn#iit  Art,  1&'>*  ,  177. 

30  4c  31,  c.  44  'Salf  of  Land  bj-  Aortion  Art,  1867,  475. 

c.  127  ^Kaiiwar  Companies  Art,  1S67„  lb7. 
c.  132    Inyf^tment  ,  lo5,  1<j6. 

31  k  32,  c.  40   Partition  Art,  1S6S  ,  179. 

32  k  33,  c.  62  (Debtors  Art,  1869  .  187. 

33  k  34,  c.  2H  ^Attomejs  and  Solidton  Art,  1S70  ,  19. 

c.  34  (Charity  Fonda,,  106. 
34,  c.  27  (Debenture  Stock).  106. 

34  k  35,  c.  47  ''Metropolitan  Stffck  ,  106. 

35  k  36,  c.  44  (Clianoery  Funds  Art,  1872\  203. 

36  k  37,  c.  12  {Cu.«to<lv  of  Infants  Art,  1873;,  97- 

c.  66  ^Judicature  Art,  1873},  248. 

37  k  38,  c.  78  (Vendor  and  Purchaser  Act,  1874),  106. 

38  k  39,  c.  77  (Judicature  Art,  1875j,  277. 

c.  78  rLegral  Prartitioners  Act,  1875),  3. 
c.  87  (Land  Transfer  Act,  1875),  107. 

39  k  40,  c.  17  (Partition  Art,  1876),  184. 

c.  59  (Appellate  Jurisdiction  Act,  1876),  286. 
40,  c.  9  (Judicature  Act,  1877),  290. 

41  k  42,  c.  54  (Debtors  Act,  1878),  189. 

42  k  43,  c.  78  (Judicature  (Officers)  Act,  1879),  291. 

44  k  45,  c.  41  (Conveyancing  Act,  1881),  109. 

c.  68  (Judicature  A^ct,  1881),  296. 

45  k  46,  c.  38  (Settled  Land  Act,  1882),  139. 

c.  39  (Conveyancing  Act,  1882),  127. 

c.  75  (Married  Women's  Property  Act,  1882),  192. 

46  k  47,  c.  29  (Judicature  (Funds)  Act,  1883),  213. 

47  k  48,  c.  18  (Settled  Land  Act,  1884),  165. 

c.  61  (Judicature  Act,  1884),  301. 

STAY  OF  PROCEEDINGS,  466. 

For  non-payment  of  costs  of  former  suit,  374. 
Pending  appeal,  517. 
Two  actions  for  same  matter,  257. 
By  plaintiff,  373. 
Injunction,  in  lieu  of,  256,  257. 
Pending  decision  of  question  of  law,  401. 

When  writ  was  issued  without  solicitor's  authority,  314;  when  partner^i 
names  are  not  disclosed,  314. 

STOCK, 

Distringas  on,  460. 

Vesting  orders  as  to,  under  Trustee  Acts,  62. 

STOP  ORDER,  461,  462. 

Application  for,  made  in  chambers,  462 ;  costs  of,  462. 
Effect  of,  as  to  priorities,  461. 

STRIKING  OFF  ROLLS, 

Applioation  for,  how  made,  479. 

STRIKING  OUT  PLEADINGS,  360. 

SUBJECT-MATTER  OF  ACTION, 
Value  of,  271. 

SUBMISSIONS  TO  ARBITRATION, 
Filing  of,  624. 
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SUBP(ENA,  428,  429. 

SUBSTITUTED  SERVICE,  320—322. 

SUBSTITUTION, 

Of  plaintiff  by  Gonrt  or  judge,  333. 

SUCCESSION  DUTY, 

To  be  provided  for  in  orders  dealing  with  funds  in  Court,  220,  232. 
Petitions  relating  to  money  or  securities  chargfeable,   to  state  whether 
paid,  212. 

SUFFICIENCY  OP  AFFIDAVIT, 
How  determined,  386. 

SUIT.     [See  AcnoH.] 
Includes  action,  276. 

SUITORS'  MONEY.    [5<?tf  Funds  in  Court.] 

Deposit  account  established,  and  application  of  money  towards  reduction 
of  National  Debt,  208. 

SUMMARY  APPLICATIONS  UNDER  STATUTES,  302. 
Power  to  make  orders  as  to,  302,  303. 

SUMMONS.    [See  Chakbebs.] 
To  proceed,  496. 
Administration,  for,  489. 

Originating,  488 — 491 ;  on  further  consideration,  606. 
Book,  498. 

Chambers,  in,  483—485,  494,  496. 
Evidence  on,  492. 
"Writ  of ,  31 1 .    [See  Wbtt  op  Suiqcons.] 

SUPERIOR  COURTS,  meaning  of,  289. 

SUPREME  COURT  FUNDS  RULES,  1884.  .216. 

SUPREME  COURT  OF  JUDICATURE,  249. 
First  Masters  of,  292. 
Officers  of,  293. 
Rules  of,  1883.. 305. 

SURVIVORS, 

Payment  out  to,  231. 

TAXATION, 

Action  brought  after  order  for,  restrained,  2. 

Agreement,  how  far  a  bar  to,  7,  20 — 23. 

Costs  of,  2,  8,  9,  656,  661. 

Lauds  Clauses  Act,  under  the,  45. 

Order  for,  who  may  apply^  for  as  parties  chargeable,  5  ;  as  third  parties  inte- 
rested, 10,  11  ;  as  third  parties  liable,  9,  10;  application  for,  to  what 
court,   1,6;  how  enforced,  15 ;   effect  of  delay  of  client,  14 ;  where 

Sarties  differ,  666  ;  where  unnecessary,  656. 
ommon,  may  be  made  within  a  monlii  after  bill  delivered  by  motion 
or  petition  of  course,  6  ;  without  any  money  being  brought  into 
comt,  2 ;  after  one  and  before  twelve  months,  subject  to  condi- 
tions, 2 ;  unless  verdict  for  costs  has  been  obtained,  or  writ  of 
inquiry  executed,  2. 
Special,  not  necessary  because  action  is  pending,  6 ;  but  is  necessair  if 
part  only  of  a  bill  is  to  be  taxed,  or  if  the  retainer  is  disputed  or 
there  is  a  special  agreement,  6,  7 ;  or  after  verdict  twelve  months, 
or  payment,  2,  7,  12  ;  to  be  made  by  summons,  7,  487. 
Party  and  party,  as  between,  what  allowances  made,  656. 
Payment,  after,  within  twelve  months,  may  be  ordered  under  special  circum- 
stances, 12. 
Pressure,  in  case  of,  12 — 14. 
Notice  of,  646. 
Reference  for,  646. 
Refusal  to  bring  in  costs  for,  666. 
Attendance  on,  664. 
Review  of,  667  ;  before  judge,  668 ;  not  in  matters  of  discretion,  &c.,  668 ; 

costs  of,  668. 
Revival  of  order  for,  6. 
Special  allowances  on,  647 — 661. 
Special  circumstances,  2,  7,  12. 
<*  Where  parties  differ,"  666. 
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TAXING  MASTER.    [See  Taxation.] 

Amount  payable  under  agreement,  must  be  approved  by,  20. 
Set-off  by,  6o3. 

Assisted  by  each  other,  14,  645  ;  powers,  &c.,  of,  545,  546,  654,  558. 
As  to  costs  of  parties  appearing  before,  654  ;  scale  allowed  by,  543. 

TENANT  FOR  LIFE, 
Infant,  154. 

Limited  owners  to  have  powers  of,  162. 
Lunatic,  154. 
Married  woman,  154. 
Powers  of,  under  Settled  Lmid  Act,  1882. .  141 ;  contracts  by,  147. 

TENDER,  366. 

TERMS, 

Abolished,  260. 

TESTE, 

Of  writ,  307. 

THIRD  PARTY,  347—360. 

Taxation  by,  under  Solicitors  Act,  1843.  .9,  10. 

Contribution  or  indemnity,  ag^ainst  stranger,  347  ;  ag^ainst  co-defendant,  360. 

Costs,  350. 

Leave  to  defend,  350. 

Directions,  application  for,  by  defendant,  361. 

Subsequent  parties,  power  of,  to  bring  in,  348. 

TIMBER, 

Sale  of,  by  tenant  for  life,  148. 

TIME, 

Order  as  to,  637—639. 

Order  to  do  an  act  to  state,  for  performance,  446. 

TITLE, 

when  pleaded,  366. 

TITLE  OF  ACCOUNT, 
Length  of,  240. 

TOWN  AGENT, 

Lien  of,  17 ;  account  between  solicitor  and,  20. 

TRANSFER,  463—466. 

Action,  of,  264,  463,  464. 

After  order  for  winding-up  or  administration,  466. 

From  district  registry,  270,  408,  409. 

From  inferior  Courts,  275. 

TRANSFER  0^  MORTGAGE, 
In  lieu  of  reoonyeyance,  1 14. 

TRESPASS, 

Injunotion  to  restrain,  260. 

TRIAL,  410—422. 

Affidavit,  on,  439—441. 

Assessors,  &c.,  with,  419 — 422. 

Chancery  actions,  with  a  jury,  411. 

Early,  order  for,  466. 

Entiy,  in  district  registry,  416,  416. 

Mode  of,  411. 

Notice  uid  entry  of,  413,  414. 

Papers  for  judge,  417. 

Jury,  by,  411,  412. 

Place  of,  410. 

Proceedings  at,  417,  418. 

TRUST, 

Action  for  liquidated  amount  arising  on,  308 ;  disooyery  in  action  for  breach 

of,  381,  382. 
Constructive,  under  Trustee  Act,  63,  77. 
Limitation,  Statutes  of,  not  to  apply  to,  268. 
Property  held  on,  when  not  to  escneat,  or  be  forfeited,  86. 
Sale,  for,  settlement  by  way  of,  156, 166  ;  excludes  jurisdiction  to  partition, 
181. 
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TBUST  AND  MORTGAGE  ESTATES, 
Devolution  of,  on  death,  107,  116. 

TRUSTEE, 

Absence  of,  decree  made  in,  87. 

Appeal  for  costs  by,  266,  540. 

Attachment  of,  for  non-payment  of  money,  189. 

Bankrupt,  removal  of,  80. 

Bankmptcy,  in,  joinder  of  claims  by,  354. 

Bare,  dym^  intestate,  107. 

Conveyanomg  Act,  1881,  may  be  adopted  by,  123. 

Costs  of,  266,  540 ;  under  Trustee  Relief  Act,  54,  55  ;  Trustee  Act,  88. 

Infanis  79. 

Investment  by,  of  trust  funds,  105. 

Judicial  opinion  as  to  management  or  administration  of  trust  property  or 
assets  may  be  obtained  by,  102. 

Lunatic,  65,  67. 

Maintenance,  &c.,  power  to  allow,  121. 

New,  appointed  by  the  Court  under  Trustee  Acts,  79—81  ;  powers  of,  81, 
118  :  provisions  of  Conveyancing  Act,  1881,  as  to,  117 — 119 ;  appoint- 
ment under  Settled  Land  Act,  1882 . .  149. 

Originating  summons  by,  488 — 491. 

Payment  out  of  Court  to,  30 ;  form  of  order,  32. 

Power  of  sale,  how  exeroiseable  by,  119. 

Powers  of,  not  affected  by  originating  summons,  491. 

Receipt  of,  a  discharge  for  purchase  or  mortgpige-money,  119. 

Represents  eettuis  que  trust  m  suits,  183,  335  ;  under  Tnistee  Act,  84. 

Retirement  of ,  118. 

Severing  in  defence,  costs  of,  548. 

Separate,  appointment  of,  129. 

Settled  Land  Act,  under,  140. 

Tenant  for  life,  differences  with,  150. 

Word  includes  executor,  oonstmctive  trustee,  &c.,  but  not  mortgagee  under 
Trustee  Acts,  63. 

Married  woman,  200. 

TRUSTEE  ACT,  1850 . .  61 ;  1862 . .  90. 

Costs  tmder,  87,  88. 

Orders  imder,  made  on  petition,  83,  84 ;  on  motion,  85 ;  after  decree  for 
specific  performance,  &c.,  77»  78. 

When  made  in  lunacy,  65  ;  in  chambers,  84 ;  as  to  charities,  86.  [See  New 
Tbxtbtbes.1 

For  getting  in  leg^l  estate  in  land,  or  for  vesting  right  to  transfer  stock  or 
chose  in  action,  where  trustees,  &o.,  are  lunatic,  infant,  &c.,  see 
analysis  of  Acts,  61,  62;  appointment  of  person  to  convey,  71  ;  as  to 
copyholds,  76 ;  money  of  infants,  and  persons  of  unsound  mind,  to  be 
paid  into  Court,  86 ;  suit  may  be  directed,  89 ;  where  property  is  in  the 
colonies,  &c.,  89. 

Partition  suit,  application  of,  to,  78,  181. 

New  trustee  appomted  under,  79 — 82.    [See  Nsw  Tbitsteb.] 

Vesting  orders  under,  of  land,  or  personalty,  65,  66 ;  made  by  decree  in  suit, 
77,  78  ;  on  appointment  of  new  trustees,  82. 

TRUSTEE  RELIEF  ACTS,  1847  and  1849  (10  &  11  Vict.  c.  96),  (12  &  13  Vict, 
c.  74),  50,  60. 

Applications  imder,  when  in  chambers,  58. 

Costs  under,  54 — 56. 

Investment  of  money  paid  in  under,  234. 

Payment  into  Court  imder,  51,  52,  225 ;  by  holder  of  chose  in  action,  51,  259  ; 
what  securities  may  be  paid  in,  54  ;  when  justified,  51,  55 ;  by  mort- 
gagees who  have  sold  under  apower  of  sale,  &c.,  52  ;  by  survivors,  or 
majority  of  trustees,  50,  54  ;  dnancery  Funds  Orders,  as  to  payment  in, 
53 ;  to  what  accotmt  money  should  be  paid  in,  53  ;  what  notices  to  be 
given  of  payment  in,  and  application  for  payment  out,  53,  59  ;  how  far 
trustee  discharged  by,  56. 

Petition,  58  ;  how  far  equivalent  to  suit,  57 ;  service  of  petition  on  eeetuie 
que  trust ^  59  ;  on  trustees,  59. 

TURNER'S  ACT  (SIR  GEORGE)  (13  &  14  Vict.  o.  35),  403—405. 
M.  3  A 
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UNBORN  PERSONS, 

Trustee  Acts,  order  made  under,  in  case  of,  who  on  coming  into  existence 
Tfould  be  trustees,  as  to  oonting^t  rights,  70  ;  other  interests,  78. 

UNCLMMED  FUNDS  IN  COURT, 

List  of,  239. 

UNDERTAKING, 

For  safe  custody  of  deeds,  112. 
To  accept  service,  316. 

UNSOUND  MIND,  PERSONS  OF.    [See  Lunatic] 
Meaning  of  the  words  in  Trustee  Actis,  63. 
Commission  de  Umatieo  inquirendo  directed  concerning,  under  the  Trustee 

Acts,  88. 
Jurisdiction  as  to,  in  Chancery,  339. 
Trustee  Acts,  application  respecting,  under,  whether  made  in  Chancery  or 

lunacy,  65. 
Trustee  Relief  Acts,  order  under,  in  case  of,  67. 


VACANT  POSSESSION, 

Service  of  writ  in  case  of,  3N. 

VACATION,  634—637. 
Judges  in,  56. 

Summons  in  chambers,  issued  by  one  judg^e  for  another,  during,  636. 
Sittings  in,  261,  636. 

VALUE. 

Of  subject-matter  of  action,  271. 

VENDITIONI  EXPONAS, 
Writ  of,  464. 

VENDOR  AND  PURCHASER  ACT,  1874..  106. 

VESTING  ORDER, 

Jurisdiction  to  make,  in  case  of  disability  of  trustees,  and  form  of,  65,  66  ; 

in  case  of  neglect  to  transfer  stock,  &o.,  73,  74,  91,  92. 
In  pursuance  of  a  decree,  77. 

of  appointment  of  new  trustee,  82. 
Power  (if  convenient)  to  make  alternative  order,  appointing  person  to  convey, 
71,  72. 

VEXATIOUS  INTERROGATORIES,  386  ;  matter,  oosts  of,  662. 

VOUCHERS  OF  COUNSEL,  660. 

WAGES, 

Priority  of  payment  of,  280. 

WARD  OF  COLTIT, 

Infant  constituted  a,  bv  payment  in  under  Tmstee  Relief  Act,  66 ;  but  not 
by  payment  in  unaer  Lands  Clauses  Act,  28 ;  or  Legacy  Duty  Act,  62. 
Marriage  of,  96. 

WASTE, 

Equitable  rules  as  to,  to  prevail,  268. 

WIFE.    [See  Masbxed  Wokak.] 

WILFUL  DEFAULT,  397. 

WINDING-UP, 

Transfer  of  action,  in  cases  of,  466. 

WITHDRAWAL  OF  RECORD,  373. 

WITNESSES,  423,  seq.    [See  Eyidenob.] 
Abroad,  how  examinea,  423. 
Cross-examination  of,  427,  428,  440,  441.    [Sc$  CsoflS-ExumrAnov.] 
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WITNESSES— tfo«^iwi/#(/. 
Out  of  jurisdiction,  303. 
Costs  and  expenses  of,  424,  426. 
Eefusal  to  answer  by,  425,  426. 
Commission  to  examine,  423,  424. 
Attendance  of,  may  be  required,  427. 
Perpetuating  testimony  of,  429,  430. 
Afadayits  by,  433—44 1 . 
Before  examiner  of  the  Court,  430—433. 
Examination  of,  423 ;  de  bene  esse,  423 ;  old,  infirm,  &o.,  423.    ^See  Exaki- 

NATIOX.] 

Privilege  of,  from  arrest,  188. 

Production  of,  for  cross-examination,  costs  of,  440,  441. 

WRIT, 
Op  Execution.    [5«  ExEcunow.] 
Of  SuMicoNS.    loee  Sfbgiallt-Indobsed  Wbit.] 
Commencement  of  action  by,  306. 
Order  as  to,  306 ;  teste  of,  307. 

How  to  be  issued,  311 ;  and  filed,  313  ;  concurrent,  314 ;  renewal  of,  315. 
Indorsement  of  date  of  service  on,  307. 

of  claim  on,  306 ;  indorsement  may  be  altered  by  statement  of 

claiAii  362. 
of  claim  for  injunction,  &c.,  468,  469. 
of  liquidated  demand,  308  ;  of  claim  for  account,  309. 
of  address,  309. 
Renewal  of,  315. 

In  administration  action,  form  of,  306. 
Lost,  316. 
Service,  316—322. 

Fieri  faeiaij  453 ;  elegit,  453  ;  habeas  eorpw,  455  ;  attachment,  455  ;  soqucs- 
tottion,  454  ;  delivery,  463  ;  possession,  462  ;  venditioni  exponas^  454, 
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STEVENS  AND  SONS.  119,  OHANGBBT  LANB,  LONDON,  W.O. 

Tndor's  Selection  of  Leading  Cases  on  Mercantile  and 

Maritime  Law.— With  Notes.  By  O.  D.  TUDOB,  Esq.,  Barrister-at-Law.  Third 
Edition.    Royal  Svo.    1884.    Price  2L  2s,  cloth. 

Hopkins'  Handbook  of  Ayerage,  to  which    is  added  a 

Chapter  on  Arbitration.  Fourth  Edition.  By  MANLEY  HOPKINS,  Anther  of 
'*  A  Manual  of  Marine  Insnranoe,"  &c.    Demy  8vo.    1884.    Price  It.  Is.  cloth. 

Harris'  Hints  on  Advocacy. — Conduct  of  Cases,  Civil  and 

Criminal.  Classes  of  Witnesses  and  suggestions  for  Cross-Examining  them,  Ac.,  Ac. 
By  BICHARD  HAttBIS,  Barrister-at-Law,  of  the  Middle  Temple  and  Midknd 
Circuit.    Seventh  Edition.    Heidsed.    Royal  12nu>.    1884.    Price  7s.  Gd.  doth. 

Matthew  Hale's  System  of  Bookkeeping  for  Solicitora; 

containing  a  List  of  all  Books  necessary,  with  a  comprehensive  Description  of  their 
Objects  and  Uses  for  the  purpose  of  Drawing  Bills  of  Costs  and  the  rendering  of 
Cash  Accounts  to  Clients ;  also  showing  how  to  Ascertain  Profits  derived  from  the 
Business.    With  an  Appendix.    Demy  Svo.    1884.    Price  5s.  6d.  cloth. 

Wharton's  Law  Lexicon. — Forming   an  Epitome  of  the 

Law  of  England,  and  containing  full  explanations  of  the  Technical  Terms  and  Phrases 
thereof,  both  Ancient  and  Modem,  indnding  the  various  Legal  Terms  used  in  Com- 
mercial Business.  Together  with  a  Translation  of  the  Latin  Maxims  and  Selected 
Titles  from  the  Civil,  Scotch,  and  Indian  Law.  The  Seventh  Edition.  By  J.  M. 
LELY,  Esq.,  M. A.,  Barrister-at-Law.    Snper^RoyaX^vo.    1888.    Price  1^.  18s.  c^otA. 

"  On  almost  every  point  both  student  and  practitioner  can  gather  information  from  this  valu- 
able book,  which  ought  to  be  in  every  lawyer's  o&ce."—6ibton'M  Lav  Note*,  Hay  1S83. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words, 

Phrases  and  Maxims  of  the  Knglish,  Scotcn  and  Boman  Law,  to  which  is  added  a 
complete  List  of  Law  Beports,  with  their  Abbreviations.  Second  Edition.  Revised 
and  Enlarged.  By  HENRY  G.  RAWSON,  B.A.,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    Fcap.  8vo.    1884.    Price  6s.  6d.  limp  binding. 

"  A  wonderful  little  loffal  Dictionanr."— /niferma«r'<  Law  Students  Journal. 
**  A  very  handy,  complete  and  userul  little  work.**— &<«rrfay  Ranew. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

By  W.  SHIRLEY  SHIRLEY,  M.A.,  B.C.L.,  Esq.,  Barrister-at-Law.  Second 
Edition.  With  a  Sketch  of  some  of  the  principal  Changes  introduced  by  the  Rules 
of  the  Supreme  Court,  1888.    Demy  8vo.    1883.    Price  \hs.  cloth. 

Smith's  Action  at  Law  {Fourteenth  Edition). — ^An  Elemen- 
tary View  of  the  Proceedings  in  on  Action  in  the  Supreme  Court,  with  a  Chapter  on 
Matters  and  Arbitrations.    Third  Edition.    Bv  W.  D.  1.  FOULKES,  Esq.,  Bar- 
rister-at-Law.   Demyl2mo.    1884.    Price  7s.  M.  cloth. 
"  An  excellently  plainly  written  little  work."— Xaw  StudmUf  Jomrnat. 

Harrison's  law  relating  to  Chief  Rents  and  other  Rent- 
charges  and  Lands  as  affected  thereby,  with  a  chapter  on  Restrictive  Covenftnts  and 
a  selection  of  Precedents.  By  WILLIAM  HARRISON,  Solicitor.  Demy  12mo. 
1884.    PHce  6s.  cloth. 

Amos  and  Ferards  Law  of  Fixtures  and  other  Property 

partaking  both  of  a  Real  and  Personal  Nature. — Third  Edition.  Revised  and 
adapted  to  the  present  state  of  the  Law  (including  the  Agricultural  Holdings  Act, 
1883).  By  CHARLES  AGACE  FERARD  and  WALWORTH  HOWLAND 
R0BERT8,  Eeqrs.,  Barristers-at-Law.    Demy  Svo.    1883.    Price  ISs.  cloth. 

Slater's  Law  Belating  to  Copyright  and  Trade  Marks, 

treated  more  particularly  with  reference  to  Infringement.  Forming  a  Digest  of  the 
more  important  English  and  American  Decisions,  together  with  the  ^:actice  of 
the  Engli8h  Courts  and  Forms  of  Informations,  Notices,  Pleadings,  and  Injunctions. 
By  JOHN  HERBERT  SLATER,  Esq.,  Barrister-at-Law.    Demy  Qvo,    1884.  Price 

18jff.  cloth. 

Ball's  Leading  Cases  on  the  Law  of  Torts — With  Notes. 

By  W.  EDMUND  BALL,  LL.D.,  of  Gray*s  Inn,  Barrister-at  Law,  Author  of 
**  Principles  of  Torts  and  Contracts."    Royal  8vo.    1884.    Prtc«  21s.  cloth. 
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BTBYSNS  AND  SONS,  119,  GHANOEBT  LANE,  LONDON,  W.O. 

Williams'  Law  and  Practice  in  Bankruptcy ;  comprising  the 

Bankniptcy  Act,  1883.  the  Debtors  Acts,  1869, 1878,  and  the  Bills  of  Sale  Acts,  18/8 
and  1882.  Third  Edition.  By  R.  VAUGHAN  WILLIAMS  and  W.  VAUGHAN 
WILLIAMS,  assisted  by  Edward  Wm .  Hansell,  Esqrs.,  Borristers-at-Law.  Demy 
8vo,  1884,  Price  II.  Ss,  cloth, 
"We  miss  nothing  in  the  book  whichSsnecflflBarymaterialforunderatandlngthe  new  system." — 
Law  Jovmal. 
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'  Law  and  Practice  in  Bankruptcy  under  the  Bank- 

rnptoy  Act,  1883.    And  the  Boles  and  Forms.     With  Notes.    By  E.  COOPER 
WILLIS,  Esq.,  one  of  Her  Majesty's  Counsel.    Assisted  by  A.  B.  WHITEWAY, 
Esq.,  Barrister-at-Law.    Demy  8vo.     1884.    Price  80«.  cloth, 
*'  The  notes  give  a  good  account  of  the  cases  bearing  on  the  sections  of  the  Act.** — Xaw  JovmaJL. 

Lawrance's  Precedents  of  Deeds  of  Arrangement  between 

Debtors  and  their  Creditors,  including  Forms  of  Resolutions  for  Compositions  and 
Schemes  of  Arrangement  under  the  Bankruptcy  Act,  1883.  By  GEORGE  WOOD- 
FORD LAWBANUE,  Esa.j  Barrister-at-Law.     Demy  8uo.    1884.    Price  ha.  cloth. 

Smith's  Law  of  Negligence. — A  Treatise  on  the  Law  of 

Negligence.     /Second  Edition,     By  HOBACE  SMITH,  B.A..  Esq.,  Barrister-at- 
Law,  Recorder  of  Lincoln,  Editor  of  **  Addison  on  Contracts.      Demi/  8vo.    1884. 
Price  \2a.  6(i.  cloth. 
"The  work  in  its  present  form  appears  to  us  to  be  one  erf  great  value,  both  to  the  jn^ictitioner 
and  student  of  law."— Solicitor/  Journal^  June  7,  1884. 

Munro's  Patents,  Designs  and  Trade  Marks  Act,  1883; 

wiih  the  Bules  and  Instructions,  together  with  Pleadings,  Orders  and  Precedents. 
By  J  E.  GBAWFOBD  MUNBO,  Esq.,  Barrister-at-Law.  Royal  l2mo.  1884. 
Price  lOs.  6d.  cloth. 

Everest  and  Strode's  Law  of  Estoppel. — Bj   Lancelot 

FEILDING  EVEBEST,  M.A.,  LL.M.,  and  EDMUND  STBODE,  M.A.,  Esqrs., 
Barristers-at-Law.     Demy  &oo.    1884.    Price  18«.  cloth. 

Chitty's  Porms  of  Practical  Proceedings  in  the  Queen's 

Bench  Division  of  the  High  Court  of  Justice. — With  Notes  containing  the  Statutes, 
Bules  and  Cases  relating  thereto.  Twelfth  Edition.  By  THOS.  WILLES 
CHITTY,  Esq.,  Barrister-at-Law.-   Demy  Svo.    1883.    Price  It.  18s.  c/ot^i. 

Addison's  Treatise  ontheLawof  Contracts.^^i^A^A  Edition. 

By  HOBACE  SMITH,  Esq.,  Barrister-at-Law,  Becorder  of  Lincoln.  Author  of 
*'  The  Uw  of  Negligence,"  &o.    Royal  Svo.    1883.    (1600  pp.)     PHce  21. 10«.  doth. 

Macdonell's  Law  of  Master  and  Servant,— Fart  I,  Common 

Law.    Part  II.  Statute  Law.    By  JOHN  MACDONELL,  M.A.,  Esq.,  Barrister-at- 
Law,  of  the  South  Eastern  Circuit.    Demy  8vo.     1883.     Price  11.  be.  clotK 
"A  work  which  will  he  of  real  value  to  the  practitioner.*' — Law  Timet. 

Pithian's  Bills  of  Sale  Acts,  1878  and  1882 ;  with  an  In- 

troduction  and  Explanatory  Notes,  showing  the  changes  made  in  the  Law  with  respect 
.  to  Bills  of  Sale,  together  with  an  Appendix  of  Pr^jedents,  Bules  of  Court,  Forms 
and  Statutes.     Secwid  Edition,     By  EDWABD  W.  FITHIAN,  Esq.,  Barrister- 
at-Law  (Draftsman  of  the  Bill  of  1882).    Royal  ISmo.    1884.    Price  6s.  cloth. 

Smith's  Married  Women's  Property  Acts,  1882  and  1884 ; 

with  an  Introduction  and  Critical  and  Explanatory  Notes,  and  Appendix  containing 

the  Married    Women's  Property  Acts,    1870   and    1874,  &o,      SecoTid    Edition. 

.Revised.    By  H.  ABTHDB  SMITH,  Esq.,  Barrister-at-Law.    Boyall2mo.    1884. 

Price  68.  cloth. 

"  A  careful  and  useful  little  treatise    .    .    .    condse  and  well  arranged.*'— Ayttciforc'/oumal. 

Haynes'  Student's  Leading  Cases. — Being  some  of   the 

Principal  Decisions  of  the  Courts  in  Constitutional  Law,  Common  Law,  Conveyancing 
and  Equity,  Probate,  Divorce,  and  Criminal  liaw.  With  Notes  for  the  use  of 
Students.  Second  Edition,  By  JOHN  F.  HAYNBS,  LL.D.,  Author  of  "  Lectures 
on  Bankruptcy,"  Ac.    Demy  &vo,    1884.    Price  16*.  cloth. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Partnership 

Agreements,  Leases,  Settlements  and  Wills.  By  EDWABD  F.  TUBNEB,  SoUcitor, 
Lecturer  on  Keal  Property  and  Conveyancing,  and  one  of  the  Assistant  Examiners 
for  Honours  to  the  Incorporated  Law  Society,  Author  of  "  The  Duties  of  Solicitor 
to  Client  as  to  Sales,  Purchases  and  Mortgages  of  Land."  (Published  by  permission 
of  the  Council  of  the  Incorporated  Law  Society.)     8vo.    1884.    Price  10*.  6d.  cloth. 
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